This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



National Reporter System. United States Séries. 

THE 

FEDERAL REPORTER. 

VOLUME 71. 



CASES ARGUED AND DETERMINED 

IN TUE 

CIRCUIT COURTS OF APPEALS AND CIRCUIT 

AND DISTRICT COURTS OF THE 

UNITED STATES. 

PERMANENT EDITION. 



PEBRUAET— MAECH, 1896. 



ST. PAUL: 

WEST PUBLISHING CO. 

Ib96. 



Copyright, WSB, 
ai 

WEST FUBLISHING COMPANY. 



FEDERAL REPORTER, VOLUME 71 . 
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HoN. "WILLLâ.M J. ALLEN, District Judgb, S. D. Illinois, 
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• Commissioued Nov. 8, 1895. Conflrmed and re-commissioned January 15, 1S96. 



CASES REPORTED. 



Page 

Abbott, Ohisholm v. (C. C. A.) 989 

Abegg V. United States (C. C.) 9B0 

Adler, Reminder Lock Co. v. (G. C.) 18o 

Adler-Goldman Commission Ce, Rica v. (C. 

C. A.) 151 

Advance, The, Empire Warehouse Co. v. (O. 

G. A.) 987 

Agathe, The. Martin v. (D. O.) 528 

Alexandre v. The Argus (D. C.) 891 

Alhambra Min. Oo., Yonng v. (C. C.) 810 

Allen, Atklnson v. (C. C. A.) 58 

Allianca, The, Empire Warehouse Co. v. 

(C. C. A.) 987 

Alliance Trust Co. v. Mastin (C. C. A.) 750 

Allingtou & Curtis Manuf e Co. v. Lynch 

(C. C. 



'•). 



409 



Altman & Co. v. United States (C. C.)... 393 
American Box Mach. Go. v. Arnold (C. C.) 884 
American Box Mach. Co. v. Danheiser (C. 

C.) 884 

American Box Mach. Co. v. Economy Mét- 
al Edge Box Co. (C. C.) 884 

American Box Mach. Co. v. Pictorial 

Printing Co. (C. C.) 884 

American Box Mach, Co. v. Wilson Paper 

Box Mach. Co. {C. C.) 884 

American Freehold Land-Mortgage Co. of 

London v. Thomas (C. C. A.) 782 

American Groeeir Co., Godillot v. (C. C). . 873 
American Loan & Trust Ce, Ames v. (C. C. 

A.) 223 

American Pneumatic Tool Co., EMsher v. 

(C. C. A.) 523 

American Solid Leather Bntton Co., Em- 
pire State Nail Co. v. (C. C.) 588 

American Sugar-Refining Co. v. The Burip- 

ides (C. C. A.) 728 

American Sugar-Refining Co., United States 

V. (O. C.) 951 

Ames T. American Loan & Trust Co. (C. 

P A ^ 223 

Amster, United' States' v." (c! C.')'. ".'.".'.'.'. *.".'. 958 

Andrews v. Thnm (C C. A.) 763 

Anthony t. Hitchcock (0. C.) 6.59 

Argus, The, Alexandre v. (D. C.) 891 

Arnold, American Box Mach. Co. v. (C. 0.) 884 

Atkinson v. Allen (C. C. A.) 58 

Atkinson, Ruby v. (C. C. A.) 567 

Atlas Nat. Bank v. Holm (O. C. A.) 489 

ATerill, Port Royal & A. R. Co. v. (C. C. 
A.) 432 

Babcock, The W. I. (D. C.) 537 

Baltz Brewing Co., Kaiserbrauerei, Beck 

& Co. V. (C. C.) 695 

Bankers' Life Ass'n of Minnesota y. Ste- 

vens (C. C. A.) 258 

Beach, Inman Manuf g Co. v. (C. G A.). . 420 

Beach, United States t. (D. C.) 160 

71 F. (i: 



Pago 

Behlmer v. Lomsville & N. R. Co. (C. C). . 835 

Beifher, National- Co. v. (C. G. A.) 876 

Bell Manuf'g Co., N. K. Fairbank Co. v. 
- C.) 295 



(C. C.) 

Benjamin v. City of New Orléans (C. C). . 
Blackmore v. Guarautee Co. of North 

America (C. C. A.) 

Blackmore v. Woodward (C. O. A.) 

Blake v. United States (C. C. A.) 

Board of Com'rs of Wyandotte Coimty, 

Kan., Parks v. (C. C. A.) 

Board of Railroad Oom'rs, Southern Pac. 

Oo. V. (G. C.) 

Bonnifield v. Thorp (D. O.) 

Bostwick, Monticello Bank y. (C. 0.) 

Bound Y. South Carolina R. Co. (C. C.) 

Boussod-Valadon Co., United States y. (C. 

C. A.) 

Bowers Y. New ïork Life Ins. Co. (G. C. 

A.) 

Boynton, Germania Safety-Vault & Trust 

Co. Y. (C. C. A.) 

Brace, Sutherland y. (C. 0. A.) 

Bradley y. The J. M. Griffith (D. G.) 

Breed y. Glasgow Iuy. Co. (C. C.) 

Breyfogle y. Walsh (C 0.) 

Brooks, Roberts Y. (C C.) 

Brophy, .Tames y. (0. C. A.) 

Brownson y. Dodson-Fisher-Brockmann Co. 

(G. C.) 



758 

363 
321 
286 

752 

437 

924 

641 

53 

503 

431 

797 
469 
317 

903 
898 
914 
310 



Brûle, In re (D. C.) 

Buchanan v. KnoxYÎlle & O. R. Co. (C. G. 

A.) 

Bvyford, Western Mortg. & Inv. Co. Y. (C. 

A." 



.517 
943 



■•) 

Burt Y. Smith (G. C A.) 

Bush V. Parris (C. C. .\.) 

Bussman y. Western Transit Co. (D. C.) 



324 

74 
161 
770 

654 



C. A. Ghio & Bros. Wholesale Liquor Co. 

Y. Hostetter Co., two cases (C. C. A.). . 750 

Caldwell v. Powell (C. C.) 970 

Campbel) Printing-Press & Manufacturing 

Co., Cleaveland y. (C. C. A.) 750 

Cape Fear & Y. V. R. Co., Farmers' Loan 

& Trust Co. Y. (C. 0.) 38 

Carman y. Emerson (C. C. A.) 264 

Garrington y. SilYer & Co. (C. C. A.) 298 

Cary Manuf'g Co. y. De Haven (0. C). .. 890 
Central Transp. Co v. Pullman's Palace- 
Car Co. (C. C.) 809 

Central Trust Co. of New York y. East 

Tennessee Land Co. (C. C.) 353 

Central Trust Co. of New York, Foreman 

Y. (0.0. A.) 776 

Central Tmst Co. of New York, Ghio Falls 

Oar Manuf g Co. v. (C. C. A.) 916 

Chamberlain v. New York, L. B. & W. R. 

Co. (C. C.) 636 

X) 



FEDERAL BEPOBTER, Vol. 7i. 



Page 
Ctanical Rubber Co. t. Raymond Rubber 

Co. (O. C. A.) , 179 

Chester & L. N. G. E. Oo., Richmond & 

I). R. Co. Y. (C. 0. A.) 432 

Chicago, The (D. C.) 537 

Chicago, B. & Q. R. Co., Viclters y. (C. C.) 139 
Chicago Lumber Co. v. Comstock (C. 0. A.) 477 
Chicago & N. W. R. Co. v. Olney (C. O. A.) 95 
China & Japan Trading Co., United States 

V. (C. C. A.) 864 

Chino Val. Beet-Sugar Co., Erslîine v. (C. 

C.) 270 

Chisholm v. Abbott (C. C. A.) 989 

Chung Shee, United States v. (D. C.) 277 

Church of Christ at Independence, Mo., v. 

Reorganized Church of Jésus Christ of 

Latter-Day Saints (C. C. A.) 250 

Citizens' State Bank of NoblesTille v. 

Hawiiins (C. C. A.) 369 

City of Alexandria, The (D. C.) 891 

City of Anthony v. Woonsocket Institution 

for Savings (0. C. A.) 97 

City of Carlsbad v. Kutnow (C. C. A.). .. . 167 
City of Cleveland, Clereland Gaslight & 

Coke Co. V. (C. C.) 610 

City of Gladstone v. Throop (C. C. A.). .. 341 
City of Hammond, Forsyth y. (O. C. A.). . 443 
City of Hutchinson, Hutchinson v. (C. C. 

A.) 751 

City of New Orléans, Benjamm v. (O. C.) . . 758 

Clark, Riggs v. (G. 0. A.) 560 

CleaTeland v. Campbell Printing-Press & 

Manufacturing Co. (C. C. A.) 750 

Cleveland Gaslight & Coke Co. v. City of 

Cleveland (C. C.) 610 

Cochran, Ward v. (0. C. A.) 127 

Oolby, Sullivan v. (O. C. A.) 460 

CoUins V. Goldsmith (C. C.) 580 

Columbia Wire Co. v. Freeman Wire Co. 

(0. C.) 302 

Comstock, Chicago Lumber Co. v. (C. C. 

A.) 477 

Connecticut River Lumber Co., First Little- 

ton Bridge Corp. v. (C. C.) 225 

Consolidated Car-Heating Co. v. Martin 

Anti-Fire Car-Heater Co. (C. O.) 697 

Consolidated Nat. Bank, Fidelity & Casu- 

alty Co. of New York v. (C. C. A.) 116 

Consumers' Forwarding & Storage Co., 

Paine v. (C. C. A.) 626 

Cooper Ins. Co. v. Hawkins (C. C. A.) 372 

Creager, O. & A. Potts & Co. v. (C. C). . 574 
Crimp T. McCormick Const. Co. (C. 0. A.) 356 

Crossley v Duggan (C. C.) 967 

O. & A. Potts & Co. V. Creager (C. C.) 574 

Danheiser, American Box Mach. Co. v. (C. 

O.) 884 

Daube, Philadelphia & R. Coal & Iron Co. 

V. (0. C.) 583 

Davis, The Townsend (D. C.) 537 

Davis V Parkman (C. C. A.) 961 

Davis Carriage Co., Knight v. iO. G. A.). . 662 

De Beaumont v. Webster (C. C.) 226 

De Beaumont v. Williames (C. C.) 812 

De Haven, Cary Manufg Co. v. (C. C.)... 890 
Dempster Mill Manufg Co., Mast, Foos & 

Co. V. (C. C.) 701 

Denison, Massenburg v. (0. C. A.) 618 

Détroit, B. C. & A. R. Co., Farmers' Loan 

&TrustCo. V. (C. C.) 29 



Diamond Match Co. v. Schenck (C. C.) f..:! 

Dickson, Doblinger y. (C. C.) 635 

Dietz, Texas & P. R. Co. v. (0. O. A.) ',:vi 

Dixey, United States y. (O. C.) 8-lG 

Dixon y. Western Union Tel. Oo. (C. G.). . . 143 

Doblinger v. Dickson (C. C.) 6,35 

Dodson-Fisher-Brockmann Co., Brownson 

v. (Ç. C.) 517 

Doe, Waterloo Min. Co. y. (C. C. A.) 224 

Doherr y. The Etona (C. C. A.) 895 

Dubuque & S. C. R. Co. v. Pierson (C. C. 

A.) 268 

Ducas V. United States (C. C.) 954 

Dueber Watch-Case Manufg Co., Robbins 

V. (C. C.) 186 

Duggan, ftossley v. (C. C.) 967 

East Tennessee Land Co., Centtal Trust 

Co. of New York v. (0. C.) 353 

Economy Métal Edge Box Oo., American 

Box Mach. Oo. v. (C. 0.) 884 

Ed. Roos Manufg Oo., Ferguson y. (C. 

C. A.) 416 

Egbert v. St. Paul Fire & Marine Ins. Co. 

(D. C.) 739 

Eichlei' y. United States (0. 0.) 956 

Eldridge Co., Pairpoint Manufg Co. v. (C. 

C.) 307 

Ellenbogen, Robbins v. (0. C. A.) 4 

EUiott, Texas & P. R. Oo. v. (C. 0. A.) . . 37.y 
Elmira & H. E. Co., Thomson-Houston 

Electric Oo. v. (0. 0.) 886 

Elmira & H. R. Co., Thomson-Houston 

Electric Co. v., two cases (0. C. A.) 396 

Emerson, Carman y. (0. C. A.) 264 

Empire State Nail Co. v. American Solid 

Leather Button Co. (O. G.) 588 

Empire Warehouse Co. v. The Adyance (C. 

O. A.) 987 

Empire Warehouse Oo. v. The Allianca 

(0. C. A.) 987 

Empire Warehouse Oo. y. The Seguranca 

(C. 0. A.) 987 

Empire Warehouse Co. v. The Vigilancia 
" 0. A.) 987 



(C. 



England y. Russell (C. G.) 818 

Equitable Life Assur. Soc. of the United 

States, Everson v. (C. O. A.) 570 

Equitable Mortgage Co., New York Secu- 

rity & Trust Co. v. (C. 0.) 556 

Erskine y. Chino Val. Beet-Sugar Oo. (C. 

C.) 270 

Etona, The, Doherr v. (0. G. A.) 895 

Euripides, The, American Sugar-Refîning 

Co. y. (O. C. A.) 728 

Everson v. Equitable Life Assur. Soc. of 

the United States (C. C. A.) 570 

Fairbank Co. v. R. W. Bell Manufg Co. 

(0. O.) 295 

Farmers' Loan & Trust Co. v. Cape Pear 

& Y. V. R. Co. (0. O.) 38 

Farmers' Loan & Trust Oo. v. Détroit, B. 

0. & A. R. Co. (C. C.) 29 

Farmerr-' Loan & Trust Oo. v. Holly 

Manufg Co. (C. C. A.) 750 

Farmers' Loan & Trust Oo. v. Northern 

Pac. R. Co. (C. 0.) 245 

Farmers' Loan & Trust Oo., Lash y. (0. 0.) 38 
Farmers' Loan & Trust Co., Rust v. (C. C. 

A.) 752 



CASES REPORTED. 



XI 



Page 
Farris, Bush v. (G. C. A.) 770 

Ferguson y. Ed. Roos Manuf g Co. (C. C. 

A.) 416 

Fidelity & Oasualty Co. of New York v. 

Consolidated Nat. Bank (C. C. A.) 116 

Pield, United States v. (C. C. A.) 513 

First Littleton Bridge Corp. v. Connecticut 

River Lumber Go. (G. C.) 225 

First Nat. Bank of Kansas City, Rush v. 

(C. 0. A.) 102 

F'isher v. American Pneumatic Tool Co. (G. 

GAI . , ... 523 

Flint & P.' M.' r! 'Co.' v.' Marine ïnV. ' Co. 

(C. C.) 210 

Flora B., The, v. The Harrisburg (D. C). . 894 

Florence, The, Thomas v. (G. C. A.) 527 

Flournoy Live-Stock & Real-Estate Co., 

United States v. (C. G.) 576 

Folsom V. United States (C. C. A.) 431 

Foncière Compagnie D'Assurances, La, 

Koons V. (D. C.) 978 

Foreman v. Central Trust Co. of New York 

(0. C. A.) 776 

Forsyth v. City of Hammond (G. C. A.) . . 443 

Fosbinder v. The Owego (D. C.) 537 

Fred. Schlesinger. The (D. C.) 747 

Freeman, Wellman v. (0. G. A.) 429 

It'reeman Wire Co., Columbia Wire Go. v. 

(C. 0.) 302 

Fuller, Hoppenstedt v. (G. C. A.) 99 

Fuller. Trnmbull v. (0. C. A.) 432 

Fuller & Warren Co. v. Town of Arlington 

(0. C. A.) 965 

Garreit, In re (D C.) 682 

Gee Hop, In re (D. C.) 274 

George H. Hammond Co., Horne v. (C. C. 
A.) 314 

George P. Steele Iron Co., Rowbotham v. 

(C. G.) 758 

Germania Safety-Vault & Trust Go. v. 

Boynton (C. G. A.) 797 

German Ins. Co. of Freoport, Union Nat. 

Bank of Oshkosh v. (C. C. A.) 473 

Ghio & Bros. Wholesale Liquor Co. v. Hos- 

tctter Go., two cases (C. C. A.) 750 

Glasgow luT. Co., Breed v. (C. G.) 903 

Gloason v. The Willamette Valley (D. C.) 712 
Godillot T. American Groeery Co. (G. C.).. 873 

Godwm V. United States (C. G.) 950 

Goldsmith, Gollins v. (G. G.) 580 

Gourdain v. United States (G. C. A.) 751 

Grafe T Louis (G. C.) 591 

Griffith, The J. M. (D. C.) 317 

Guarantee Co. of North America, Black- 

more v. (C. C. A.) 363 

Gunther, United States v. (G. C. A.) 499 

Hamburg-Bremen Fire Ins. Co., Pelzer 

Manuf 'g Co. V. (G. G.) 826 

Hammond Co.. Horne v. (C. C. A.) 314 

Hanley, United States v. (D. 0.) 672 

Hardwick v. Masland (C. C.) 887 

Hardy t. United States (G. C. A.) 158 

Harrisburg, The, The Flora B. v. (B. C). . 894 
Hawkins, Citizens' State Bank of Nobles- 
ville V. (C. C. A.) 369 

Hawkins, Cooper Ins. Go. v. (C. 0. A.).. . 372 
Hay V. S. F. Heath Cycle Co. (O. G. A.). . 411 
Hayden v. Thompson (C. G. A.) 60 



Pag» 
Hayes, St. Louis Brewing Ass'n v. (G. C. 

A.) 110 

Heath Cycle Co., Hay v. (C. G. A.).' 411 

Helen Story, The (G. C. A.) 431 

Hempey, Northern Pac. R. Co. v. (G. G. A.) 223 
Hormann v. Port Blakely Mill Go. (D. C.) 853 
Hesbaye, La, National Steamship Co. v. 

(D. C.) 742 

Hirsh, Rose v. (C. C.) 881 

Hitchcock, Anthony v. (G. G.) 659 

Hoff V. Tarrant & Co. (C. G.) 163 

Holly Manuf'g Go., Farmers' Loan & Trust 

Co. V. (C. C. A.) 750 

Holm, Atlas Nat. Bank v. (C. G. A.) 489 

Hoppenstedt v. Fuller (G. C. A.) 99 

Horace B. Parker, The (G. C. A.) 989 

Horne v. George H. Hammond Co. (C. C. 

A.) 314 

Horton v. Mercer (C. C. A.) 153 

Hostetter Go., C. A. Ghio & Bros. Whole- 
sale Liquor Co. t., two cases (C. C. A.) 750 

Hoyt V. J T. Lovett Go. (C. C. A.) 173 

Hundley, Sachs v. (0. C. A.) 752 

Huron Barge Co. v. Turney (D. C.) 972 

Hutchinson v. City of Hutchinson (C. C. 
A.) 751 

Inman Manuf g Co. v. Beach (C. C. A.) . . 420 

Insurance Co. of North America v. Interna- 
tional Trust Go. (G. G. A.) 88 

International Trust Go. v. Norwich Union 
Fire Ins. Soc. (C. G. A.) 81 

Internationa] Trust Co., Insurance Co. of 
North America v. (C. 0. A.) 88 

International Trust Co., Sun Insurance Of- 
fice of London, England, v. (C. C. A.) ... 88 

lowa Nat. Bank of JDes Moines, White v. 
(G. C. A.) 97 

.Taffray v. United States (C. G.) 9'>S 

.Tames v. Brophy (G. C. A.) 310 

Jenkins, United States v. (D. G.) 072 

.Tenks v. Richardson (C. C.) 36.Î 

J. M. Griffith, The, Bradley v. (D. G.).... .317 

.Tohann Hoff v. Tarrant & Co. (C. C.) 163 

Johnson, Smith v. (C. C.) 647 

Joseph Schlitz Brewing Co. v. Leifheit (C. 

C. A.) 751 

J. Thompson & Sons Manuf'g Co., North- 
western Nat. Bank of Aberdeen v. (C. G. 

A.) 113 

J. T. Lovett Go., Hoyt v. (G. G. A.) 173 

Juneman, Texas & P. R. Go. v. (G. C. A.) 939 
J. & P. Baltz Brewing Co., Kaiserbrauerei, 
Beck & Go. T. (G. 0.) 095 

Kaiserbrauerei, Beck & Go. v. J. & P. Baltz 

Brewing Go. (G. G.) ; 695 

Kanawha Val. Bank, Ryan v. (C. C. A.) . . 912 
Kansas City, Mo., National Water Works 

Go. of New York v. (C. C. A.) 751 

Kansas City Star Go., Seeley v. (C. C.) . . 554 

Keating, In re (C. G.) 29 

Kelly, In re (0. G.) 545 

Kingman & Co., Summers v. (G. G. A.). .. . 106 

Knight V. Davis Carriage Co. (G. O. A.) . . 662 
Knoxville & O. R. Go., Buchanan v. (G. G. 

A.) 324 

Koons V. L& Foncière Compagnie D'Assur- 
ances (D. G.) 978 



Xll 



FEDERAL REPORTER, Vol. 71. 



Page 
Knimsieg v. Missouri, K. & T. Trust Co. 

(C. C.) 350 

Kutnow, City of Carlsbad v. (0. C. A.) 167 

La Foncière Compagnie D'Assurances, 

Koons V. CD. C.) 978 

La Hesbaye, National Steamship Co. v. (D. 

C.) 742 

Lahey v. United States (C. C. A.) 870 

Lancaster Mills, of Clinton, Mass., Tliomas 

V. (C. C. A.) 481 

Lant V. Maulpy (C. C.) 7 

Lash T. Farmera' Loan & Trust Co. (C. C.) 38 
Last Chance Min. Co., Tyler Min. Co. v. 

(O. C.) 848 

Lawrence v. United States (C. C.) 228 

Leifheit, Joseph Schlitz Brewing Co. v. 

(C. C. A.) 751 

Lena Mowbray, The, McDowell t. (D. C.).. 720 
Lenbrie, Mutual Life Ins. Co. of New York 

V. (C. O. A.) 843 

London & Lancashire Fire Ins. Co. v. Storrs 

(C. C. A.) 120 

Loughrey, United States t. (C. C. A.) 921 

Louis, Graff v. (C. C.) 591 

Louisiana Electric Light Co., United Elec- 
tric Securities Co. v. (C. C.) C15 

Louis Olsen, The (C. O. A.) 223 

Louisville & N. R. Co., Behlmer v. (C. C.) 8.35 

Lovett Co., Hoyt v. (0. C. A.) 173 

Low, Ex parte (C. C.) . 38 

Lowell Manuf'g Co. v. Whittall (0. C.)... 515 

Lowenthal v. United States (C. C. A.) 692 

Lnckenbaeh v. The North Erin (D. C.) . . . 430 

Lnmley v. Wabash R. Co. (C. C.) 21 

L. W. Perry, The (D. C.) 745 

Lynch, AUington & Curtis Manuf'g Co. v. 

(C. C.) 409 

Lyon, Wheeler & Wilson Manuf'g Co. T. 

(C. C.) 374 

McCormick Const. Co., Crimp v. (C. C. A.) 356 
McCutcheon v. Merz Capsule Co. (C. C. 

A.) 787 

McDowell y. The Lena Mowbray (D. O.).. 720 

McGlashan v. United States (C. O. A.) 434 

McLeod V. Receveur (C. C. A.) 4.55 

Magnon, United States v. (C. C. A.) 2^)3 

Manhattan Life Ins. Co., O'Niel v., two 

cases (C. C. A.) 254 

Manley, Lant v. (C. 0.) 7 

Marine Ins. Co., Flint & P. M. R. Co. v. 

(C. C.) 210 

Marston v. United States (C. C. A.) 496 

Martin v. The Agathe (D. C.) 528 

Martin, Martin & Hill Cash-Carrier Co. v. 

(C. C. A.) 519 

Martin Anti-Fire Car-Heater Co., Consoli- 
dated Car-Heating Co. v. (C. C.) 697 

Martin & Hill Cash-Carrier Co. v. Martin 

(C. C. A.) 519 

Masland. Hardwick v. (C. 0.) 887 

Massenburg v. Denison (C. G. A.) 618 

Mast, Foos & Co. v. Dempster Mill 

Manuf'g Co. (C. C.) 701 

Mastin, Alliance Trust Co. v. (C. C. A.). . 750 
Matheson & Co. v. United States (C. C. A.) 394 
Matthews & Willard Manuf'g Co. v. Na- 
tional Brass & Tron Works (C. C.) 518 

Mayer, United States v. (G. C. A.) 501 



Page 
Mercantile Trust Co. t. St. Louis & S. F. 

R. Co. (C. C.) 601 

Mercer, Horton v. (C. C. A.) 153 

Merz Capsule Co.. McCutcheon v. (C. C. A.) 787 
Milwaukee Furniture Co., Nightingale v. 

(C. 0.) 234 

Miners' Sav. Bank v. Sandy (C. C.) 840 

Missouri, K. & T. Trust Co., Krumsieg v. 

(C. C.) 350 

Montice'lo Bank v. Bostwick (C. C.) 641 

Morris, United States v. (D. C.) 672 

Mowbray, The Lena (D. C.) 720 

Moyes v. Stirling Co. (C. C.) 433 

MuUin, United States v. (D. C.) 682 

Mutual Life Ins. Co. of New York v. Leu- 

brie (C. C. A.) 843 

Mutual Life Ins. Co. of New York, Pres- 

ton V. (C. O.) 467 

National Ace. Soc. v. Spiro (C. C. A.) 897 

National Brass & Iron Works, Matthews 

& Willard Manuf'g Co. v. (C. C.) 518 

National Co. t. Belcher (C. c. A.) 876 

National Steamship Co. v. La Hesbaye (D. 

C.) 742 

National Water Works Co. of New York 

V. Kansas City, Mo. (C. C. A.) 751 

Nebraska-Moline Plow Co., Snnimers v. (C. 

C. A.) 106 

Needham, Philadclphia Mortgage & Trust 

Co. V. (C. C.) 597 

Nelson, Thompson v. (C. C. A.) 339 

New Englaud Engineering Co. v. Onkwood 

St. R. Co. (C. C.) 52 

New York, L. E. & W. R. Co., Chamber- 
lain V (0. C.) 636 

New York Life Ims. Co. v. Prest (C. C). . . 815 
New York Life Ins. Co.. Bowers v. (C. C. 

A.) 431 

New York Security & Trust Co. v. Efjui- 

table Mortgage Co. (C. C.) 556 

Nicaragua, The, Orr & Laubenheimer Co. 

V. (D. C.) 723 

Nightingale v. Milwaukee Furnituro Co. 

(C. C.) 234 

Nixon, Pacific Mut. Life Ins. Co. v. (C. C. 

a) 223 

N. K. Pairbank Co. t. R. W. Bell Manuf'g 

Co. (C. C.) 295 

North Alabama Development Co. v. Or- 

man (C. 0. A.) 764 

North Erin, The, Luckenbach v. (D. C.) . . 430 
Northern Pac R. Co. v. Hpmpey (C. C. A.) 223 
Northern Pac. R. Co., Farmors' Loan & 

Trust Co. T (0. C.) 245 

Northwestern Mut. Life Ins. Co. v. Stevens 

(C. C. A.) 258 

Northwestern Nat. Bank of Aberdeen v. .7. 

Thompson & Sons Manuf'g Co. (C. C. A.) 113 
Northwest Fire & Marine Ins. Co., Rose v. 

(C. C.) 649 

Norton v. The Richard Winslow (C. C. A.) 426 
Norwich Union Pire Ins. Soc, International 

Trust Co. V. (C. C. A.) 81 

Oakwood St. R. Co.. New England Engi- 
neering Co. V. (O. C.) 52 

Ohio Falls Car Manuf'g Co. v. Central 
Trust Co. of New York (C. C. A.) 916 

Olney, Chicago & N. W. R. Co. v. (C. C. 
A.) 95 



CASES REPORTED. 



ZIU 



Paeo 

Olsen, ïhe Louis (C. O. A.) 223 

O'Neil V. Manhattan Life Ins. Co., two 

cases (C. C. A.) 254 

Oppenheimer v. United States (C. C. A.).. 869 
Orman, North Alabama Development Co. v. 

(C. C. A.) 7C4 

Orr & Laubenheimer Co. v. The Nicaragua 

(D. C.) T23 

Otis V. Pennsylvania Co. (O. C.) 136 

Owego, The, Fosbinder v. (D. C.) 537 

Owego, The, Union Marine Ins. Co. v. (D. 

C.) 537 

Pacific Mut Life Ins. Co. v. Nixon (C. 0. 

A.) 223 

Paine v. Consumers' Forwarding & Storage 

Co. (C. C. A.) 626 

Pairpomt Manuf g Co. v. Eldridge Co. (C. 

C.) 307 

Parker, The Horace B. fC. C. A.) 989 

Parlier t. Robinson (C. C. A.) 256 

Parkman v. Davis fC. C. A.) 961 

Parks V. Board of Com'rs of Wyandotte 

County, Kan. (O. C. A.) 752 

Peddie & Co., Roemer v. (C. C.) 407 

Pelzer Manuf'g Co. v. Hamburg-Bremen 

Fire Ins. Co. (C. C.) 826 

Pennsylvania Co., Otis v. (C. C.) 136 

Pennsylvania Co., Shaver v. (C. C.) 931 

People V. Rock Island & P. R. Co. (C. C.) 753 
People's Pure-Ice Co. v. TrumbuU (C. C. 

A.) 432 

Perry, The L. W. (D. C.) 74.Î 

Philadelphia Mortgage & Trust Co. v. 

Needham (C. C.) 597 

Philadelphia & R. Coal & Iron Co. v. 

Daube (C. C.) 583 

Phœuix Assur. Oo. of London v. Summer- 

field (C. C. A.) 432 

Pictorial Printing Co., American Box Mach. 

Co. V. (C. C.) 884 

Pierson, JDubuque cfe S. C. R. Co. v. (C. C. 

A.) 268 

Pittsburgh Wire Co. v. Roberts (C. C. A.) 706 

Platt, Threadgill v. (C. C.) 1 

Pomeroy, Reed v. (C. G.) 299 

Port Blakely Mill Co., Hermann v. (D. C.) 853 
Port Royal & A. B. Co. v. Averill (C. C. 

A.) 432 

Potta & Co. v. Creager (C. C.) 574 

Powell, Caldwell v. (C. C.) 970 

Presbyterian Hospital, United States v. (C. 

C. A.) 866 

Prest, New York Life Ins. Co. v. (C. C.) . . 815 
Preston v. Mutual Life Ins. Co. of New 

York (C. C.).... 467 

PuUman's Palace-Car Co. v. Central 

Transp. Co. (C. C.) 809 

Qnincy Horse Railway & Carrying Co. v. 
Schulte (C. C. A.) 487 

Raymond Rubber Co., Chemical Rubber 

Co. V. (C. 0. A.) 179 

Receveur, McLeod v. (C. C. A.) 455 

Reed v. Pomeroy (C. C.) 299 

Bembert, Roundtree v. (C. C.) 255 

Reminder Lock Co. v. Adier (C. C.t 1K3 

Keorganized Church of Jésus Chi'st of Lat- 
ter-Day Saints, Church of Christ at Inde- 
pendence, Mo., v. (O. C. A.) 2.50 



Paga 
Rhodes, Texas & P. R. Co. v. (C. C. A.). . 145 
Rice V. Adler-Goldman Commission Co. (0. 

C. A.) 151 

Richardson, Jenks v. (C. C.) 365 

Richard Winslow, The, Norton v. (C. C. 

A.) 426 

Richmond & D. R. Co. v. Chester & L. N. 

G. R. Co. (0. C. A.) 432 

Riggs V. Clark (C. C. A.) 560 

Robbins v. Dueber Watch-Oase Manufg 

Co. (C. C.) 186 

Robbins v. Ellenbogen (C. 0. A.) 4 

Roberts v. Brooks (C. C.) 914 

Roberts v. Pittsburgh Wire Co. (C. G. A.) 706 

Robinson, Parker v. (C. C. A.) 256 

Rock Island & P. R. Co., People v. (C. C.).. 753 

Roemer v. Peddie & Co. (C. C.) 407 

Roessler & 'Hasslacher Chemical Co. v. 

United States (C. C.) 957 

Roos Manuf'g Co., Ferguson v. (C. C. A.) 416 

Rose V. Hirsh (C. C.) 881 

Rose V. Northwest Fire & Marine Ins. Co. 

(C. C.) 649 

Roseborough, Bx parte (C. G.) 53 

Rosenstein '•. United States (C. C.) 949 

Roundtree v. Rembert (C. C.) 255 

Rowbotham v. George P. Steele Iron Co. 

(C. C.) 758 

Ruby V. Atkinson (C. C. A.) 567 

Rush T First Nat. Bank of Kansas City 

(C. C. A.) 102 

Russell, England v. (C. C.) 818 

Rust V. Farmers' Loan & Trust Oo. (C. C. 

A ) 752 

B. W." Beli ■Manuf'g 'Co!,' N.' IC. ' Fairbank 

Co. V. (G. C.) 295 

Ryan v. Kanawha Val. Bank (C. C. A.) . . . 912 

Sabinal Mining & Milling Co., Sneed v. 

(C. G. A.) 493 

Sachs V. Hundley (C. 0. A.) 752 

Sage, St. Paul, M. & M. R. Co. v. (C. C. 

Â^ 40 

St. Louis Brewing Ass'n v. Hayes (C. C. A.) 110 
St. Louis. I. M. & S. R. Co. v. Spencer 

(C. C. A.) 93 

St. Louis & S F. R. Co., Mercantile Trust 

Co. V. (C. C.) 601 

St. Paul Fire & Marine Ins. Oo., Egbert 

V. (D. C.) 739 

St. Paul. M. & M. R. Go. v. Sage (G. G. A.) 40 

Sandv. Minens' Sav. Bank v. (C. C.) 840 

Schefer, United States v. (C. O.) 959 

t>eiieUL4v, Diamond Match Co. v. (C. C.) 521 

Schlesinser, The Fred. (D. G.» 747 

Schlitz Brewing Co. v. I.rf;ifheit (C. C. A.) 751 
Schulte, Quincy Horse Railway & Carrying 

Co. V. (G. C. A.) 487 

Secretary of Treasury, In re (C. C.) 505 

Seeley v. Kansas City Star Co. (O. C.) . . . 554 , 
Seguranca, The, Empire Warehouse Co. v. 

(0. C. A.) 987 

Severens, United States v. (C. C. A.) 708 

S. F. Heath Cycle Co., Hay v. (C. G. A.) 411 

Shaver v. Pennsylvania Co. (C. C.) 931 

Shoellkopf, Hartford & MacLagan v. Unit- 
ed States (G. G. A.) 694 

Silver & Co., Garrington v. (C. C. A.) 298 

Siug Lee, United States v. (D. C.) 680 

Smith V. Johnson (C. C.) 647 

Smith, Burt v. (G. C. A.) 161 



XIV 



FEDERAL EEPOETER, VOl. 71. 



Page 
Sneed v. Sabinal Mining & Milîing Co. (C. 

C. A.) 493 

Snow's TJ. S. Sample Go., United States v. 

(C. C.) 953 

Snyder, Williams v. (C. C. A.) 224 

Soutli Carolina K. Co., Bound v. (C. C). . . 53 
Southern California Motor Road Co. v. Un- 
ion Loan & Trust Co. CC. C. A.) 223 

Southern Pac. Co. v. Board of Railroad 

Com'rs (C. C.) 437 

Spencer, St. Louis, I. M. & S. R. Co. v. (0. 

C. A.) : 93 

Spiro, National Ace. Soc. v. (C. C. A.) 897 

Spruth, United States v. (D. C.) 678 

Steele Iron Co., Rowbotham v. (C. C.) 758 

Stevens, Bankers' Life Ass'n of Minnesota 

T. (C. C. A.) 258 

Stevens, Northwestern Mut Life InS. Co. v. 

(O. C. A.) 258 

Stirling Co., Moyes v. (O. 0.) 433 

Storrs, London & Lancashire Fire Ins. Co. 

V. (C. C. A.) 120 

Story, The Helen (C. O. A.) 431 

Story V. Tarr (0. C. A.) 431 

Strauss v. United States (C. C.) 959 

Sullivan v. Colby (C. C. A.) 460 

Snmmerfield, Phoenlx Assur. Co. of London 

V. (C. C. A.)... 432 

Summers v. Kingman & Co. (C. C. A.) .... 106 
Snmmers v. Nebraska-Moline Plow Co. (C. 

C. A.) 106 

Summers v. White (0. C. A.) 106 

Sun Insurance Ofiîce of Ijondon, Bngland, 

v. International Trust Co. (C. C. A.) 88 

Sutherland v. Brace (C. C. A.) 469 

Tarr, Story v. (C. O. A.) 431 

Tarrant & Co., Johann Hoff v. (C. C.) . . . . 163 

Taylor v. Toler (C. C. A.) 752 

Tennessee & C. R. Co., United States v. 

(C. C.) 71 

Texas & P. R. Co. v. Dietz (C. C. A.) 531 

Texas & P. R. Co. v. Eiliott (C. C. A.).. . 378 
Texas <Vr P. R. C~. v, .Tnneman (C. C. A.). . 939 
Texas & P. R. Co. v. Rhodes (O. C. A.) . . 145 
Texas & P. R. Co. v. Thompson (C. C. A.) 531 
Thomas v. Lancaster Mills, of Clinton, 

Mass. (0. C. A.1 481 

Thomas v. The Florence (0. C. A.') 527 

Thomas, American Freehold Land-Mortgage 

Co. of London v. (C. C. A.) 782 

Thompson v. Nelson (C. C. A.) a39 

Thompson, Hayden v. (C. C. A.) 60 

Thompson, Texas & P. R. Co. v. (C. C. A.) 531 
Thompson & Sons Manuf g Co., Northwest- 
ern Nat. Bank of Aberdeen v. (C. C. A.) 113 

Thomson, United States v. (D. C.) 672 

Thomson-Houston Electric Co. v. Blmira 

& H. E. Co. (C. C.) 886 

Thomson-Houston Electric Oo. v. Elmira 

' & H. R. Co., two cases (C. C. A.) 396 

Thomson-Houston Electric Co. v. Winches- 
ter Ave. R. Co. (C. C.) 192 

Thorp, Bonnifield v. (D. C.) 924 

Threadgill V. Platt (C C.) 1 

Throop, City of Gladstone v. (C. C. A.) . . . 341 

Thnm, Andrews v. (C. C. A.) 763 

Tiffany v. United States (O. C. A.) 691 

Toler, Taylor v. (C. C. A.) 752 

Town of Arlington, FuUer & Warren Co. 
V. (C. C. A.) 965 



Townsend Davis. The (D. C.) 537 

Trumbull v. Puller (0. G. A.) 432 

Trumbull, People's Pure-Ice Co. v. (C. C. 

A.) 432 

Turney. Huron Barge Co. v. (D. C.) 972 

Tyler Min. Co. v. Last Chance Min. Co. (C. 

0.) 848 

Union Loan & Trust Co., Sonthern Califor- 

nia Motor Road Co. v. (C. C. A.) 223 

Union Marine Ins. Co. v. The Owego (D. 

C.) 537 

Union Nat. Bank of Oshkosh v. German 

Ins. Co. of Freeport (C. C. A.) 473 

United Electric Securities Co. v. Louisiana 

Electric Light Co. (C. C.) 615 

United States v. American Sugar-Eefining 

Co. (C. C.) 951 

United States v. Amster (C. C.) 958 

United States v. Beach (D. C.) 160 

United States v. Boussod- Valadon Co. (C. 

C. A.) 503 

United States v. China & Japan Trading Oo. 

(O. C. A.) 864 

United States v. Chung Shee (D. 0.) 277 

United States v. Dixey (C. C.) 846 

United States v. Field (G. C. A.) 513 

United States v. Flonmoy Live-Stock & 

Real-Estate Co. (C. C.) 57(i 

United States v. Gnnther (0. C. A.) 490 

United States v. Hanley (D. C.) 672 

United States v. Jenkins (D. 0.) 672 

United States v. Loughrey (C. C. A.) 921 

United States v. Magnon (C. C. A.) 293 

United States v. Mayer fC. C. A.) 501 

United States v. Morris (D. C.) 672 

United States v. Mullin (D. C.) 682 

United States v. Presbyterian Hospital (C. 

C. A.) 86n 

United States v. Sehefer (C. C.) 959 

United States v. Severens {C. C. A.) 768 

United States v. Sing Lee (D. C.) 680 

United States v. Snow's U. S. Sample Co. 

(C. C.) 953 

United States v. Spruth (D. C.) 678 

United States v. Tennessee & C. R. Oo. 

(C. C.) 71 

United States v. Thomson (D. C.) 672 

United States v. Wnng Hong (D. C.) 283 

United States v. Zuricaldy (C. C.) 9.î5 

United States, Abepg v. fC. C.) 960 

United States, Altman & Co. v. (C. C.) . . . 393 

United States, Blake v. (C. C. A.) 286 

United States, "nucas v. (C. C.) 954 

United States, Fichier v. (C. C.) 956 

United States, Folsom v. (C. C. A.) 431 

United States, Godwin v. (C. C.) 950 

United States, Gourdaln v. (C. C. A.) 7^^ 

United States, Hardy v. (C. C. A.) 158 

United States, .Taffray v. fC. C.) 9.53 

United States, Lahey v. (C. C. A.) 870 

United States, Lawrence v. (C. C.) 228 

United States, Lowenthal v. (C. C. A.) 692 

United States, McGlashan v. (C. O. A.) . . . 434 

United States, Marston v. (C. C. A.) 496 

United States, Matheson & Co. v. (C. C. A.) 394 
United States, Oppenheimer v. (C. C. A.) . . 869 
United States, Roessler & Hasslacher Chem- 
ical Co. V. (C. G) 957 

United States, Rosenstein v. (C. C.) 949 



CASES REPORTED. 



XV 



Page 

694 
959 
691 
949 
291 
224 
952 



Cnited States, Shoellkopf, Hartford & Mac- 

Lagan v. (0. C. A.) 

United States, Strauss v. (C. 0.) 

United States, Tiffany v. (C. C. A.). 
United States. Wertheimer v. (0. C.) . 
United States, Wolff v. (C. C. A.)... 
United States, Yee Lung v. (C. C. A.). 
United States, Zinn v. (C. C.) 

Vickers v. Chicago. B. & Q. R. Co. (O. G.) 139 
Vigilancia, The, Empire Warehouse Co. v. 
(C. C. A.) 987 

Wabash E. Co., Lumley v. (C. C.) 21 

Walsh. Breyfogle v. (C. C.) 898 

Ward V. Cochran (0. C. A.) 127 

Waterloo Min. Co. v. Doe (0. C. A.) 224 

Webster, De Beaumont v. (C. C.) 226 

Wellman v. Freeman (C. C. A.» 429 

Wertheimer t. United States (C. C.) 949 

Western Mortg. & Inv. Co. v. Burford (C. 

~ A.) 74 



C. 



Western Transit Co.. Bussman t. (D. C.).. 654 
Western Union Tel. Co., Dixon v. (C. C.).. 143 
Western Union Tel. Co., Whittemore v. (C. 

C.) 651 

\^Tieeler & WUson Manuf g Co. v. Lyon 

(C. C.) 374 



rage 
White T. lowa Nat. Bank of Des Moines 

(O. 0. A.) 97 

White, Snmmers v. (C. C. A.) 106 

Whitelaw, In re (D. C.) 733 

Whittall, Lowell Manuf g Co. v. fC. C.).. 515 
Whittemore v. Western Union Tel. Co. (C. 

C.) 651 

W. I. Babcock. The (D. C.) 537 

Willamette Valley, The, Gleason v. (D. C.) 712 

WiUiames, De Beaumont v. (C. C.) 812 

Williams v. Snyder (G. C. A.) 224 

Wilson Paper Box Mach. Co., American Box 

Mach. Co. V. (C. C.) 884 

Winchester Ave. R. Co., Thomson-Houston 

Electric Co. v. (C. C.) 192 

Winslow, The Richard fC. C. A.) 426 

Wolff V. United States (C. C. A.) 291 

Wong Hong, United States t. (D. G.) 283 

Wong Kim Ark, In re (D. C.) 382 

Woodward, Blackmore v. (G. C. A.) 321 

Woonsocket Institution for Savings, City of 

Anthony v. (C. C. A.) 97 

Yee Lung t. United States (C. G. A.)... 224 
Young V. Alhambra Min. Co. (C. C.) 810 

Zinn t. United States (C. C.) 952 

Zuricaldy, United States v. (C. O.) 955 



CASES 

ARGUED AND DETERMINED 

IN THB 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



ÏHKEADGILL v. PLATT et al. 
(Circuit Court, W. D. Virginia. December 26, 1895.) 

L WkiT OP EkrOR — TiMB FOB AlLOWANCB— JURISDICTION OP CIRCUIT COURTS 

or Appbalb. 

The six months wlthln which a writ of error from the circuit court of 
appeals to revlew a judgmfent at law may be sued out (26 Stat. 829, § 11) 
must be computed from the date of entering the judgment, and not from 
the end of the term. To give the appellate court jurisdlction, the writ 
must be actually sued out and filed in the court below within that time; 
and, if thls be not done, it is of no avail that an Intention to obtaln 
review was fully dlsclosed at the trial, or that the court was held open to 
thé légal end of the term, to allow time for preparlng a bill of exceptions. 
2. BAka;— IssDANCB ov Writ— Pc webs ov Judge. 

A writ of error to review a judgment at law In the circuit court of ap- 
peals issues from that court; and a judge. In passing upon an applica- 
tion for the writ, must exercise the powers of that court, and is bound 
by its limitations. He cannot, therefore, issue the writ after the expira- 
tion of the time limited by law. 

This was an action at law by F. M. Threadgill against Thomas 0. 
Platt, président of the United States Express Company, and others. 
There was judgment for plaintifl, and défendants now seek to per- 
fect their right to a writ of error. 

Kirkpatrick & Blackford, for plaintiff. 

Tracy, Boardman & Platt, Jas. Bumgardner, Jr., and Bey. T. Crump, 
for défendants, 

SIMONTON, Circuit Judge. The défendants in this case seek to 
perfect their appeal from the judgment of this court to the circuit 
court of appeals. This was an action at law, tried before a judge 
with a jury. The jury found a verdict for the plaintiff on 27th 
April, 1895. The trial had consumed several days, nearly a week. 
The testimony, taken by a stenographer, was voluminous. Many 
witnesses were examined. Very many exceptions were taken and 
noted during the progress of the cause. The défendants, among other 
things, had requested the court, at the close of the plaintifl's case, 
to instruct the jury to tind a verdict in their favor. A similar mo- 
tion was made when ail the testimony was in. Thèse motions were 
severally refused, and exceptions were taken and noted. It became 
clear, therefore, that, if the défendants desired a review of the case 
in the appellate court, much time was needed for formulating the 
exceptions taken at the trial, and for the préparation of the assign- 
v.VlF.no.l — 1 
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ments of error: ail of which, under the practice, must be prepared 
anterior to, and must bè presented with, the pétition for the writ of 
error and citation. The counsel for the défendants expressed in 
open court their désire to carry the case up. For thèse reasons, the 
court stayed exécution upon the judgment for 60 days, the period 
llmited for allowing a supersedeas, and gave the défendants 30 days 
wlthin which to formulate the exceptionstakenduring the progress of 
the case; and as the juries were about to be discharged, and the active 
business of the court to cease, as a further précaution the trial judge 
didnotadjoum sine die, but kept the court open to the end of the term 
(September 9th); so that, in any event, the exceptions could be form- 
ulated before final adjoumment^ No order was made delaying the en- 
try of judgment. This plaintiff did on 27th day of April, 1895. No 
formulated exceptions were presented to the trial judge until 26th 
day Of September, 1895, when they were at once signed and sent to 
the clerk to be flled. They were flled on 28th day of September, 
1895. No pétition for a writ of error and no assignments of error 
were presented. No bond of any kind, either for costs or for super- 
sedeas, has been tenderëd. No citation bas been issued. Duringthe 
session of the circuit court of appeals at Kichmond, in November last, 
counsel forboth parties appeared before the trial judge at chambers, 
on 13th November, 1895; and some discussion was had as to the 
proper time within which the writ of error should hâve been applied 
for in this cause. This discussion was continued, and counsel were 
allowed until 15th December, 1895, to submit briefs on the whole 
question. The briefs hâve been submitted. , 

This is a case at law. It cannot be revlewed in the appellate court 
but on writ of error. Without a writ of error the appellate court 
cannot také jurisdiction of the cause. Mussina v. Cavazos, 6 Wall. 
358; Chase v. U. S., 155 U. S. 489, 15 Sup. Ct. 174; Stevens v. Clark, 
10 C. C. A. 379, 62 Fed. 321. A party seeking a writ of error must 
flrst enter into bond with surety to prosecute his writ or appeal to 
eflEect. Rev. St. U. S. § 1000. The practice prescribed by the cir- 
cuit court of appeals of the Fourth circuit requires the party who 
seeks a writ of error to do so by pétition, accompanied by an assign- 
ment of errors. Insurance Co. v. Conoley, 11 0. 0. A. 116, 63 Fed. 
180. No citation can issue until the writ is allowed; so this is a 
condition précèdent to the issue of the citation. Section 1000. 
Now, "no appeal or writ of error by which any order, judgment or 

IThls day [Aprtl 27, 1895] aj^ata came the parties, by their respectlre coanael, and the jnry 
■worn on Tnesday last to try the iasue In thts cafse also appeared In conrt in pnranance of their 
adjonrnment on yesterday, and having folly heard the évidence, and recelved the Instrnctions of 
the court, and heard the argument of the oonnsel, were sent to their room, and, after the iapae of 
eome ttme, retnrned into court, and rendered their verdict aa followp, to wlt: " We. the jury, find 
for the plaintiff, and assess hia damagea at the anm of ûfty-four thouaand three hnndred and 
«eventy-one dollars, with intereat thereon from the 27th day of Aprll, 1894. E. L. Borks. Poreman." 
Wherenpon the défendante, by their attorueys, moved the conrt to aet aaide the aaid verdict, as 
contrary to the law and the «vldence, whieh motion the conrt orerruled: and the défendante, by 
their attome.ya, excepted to the aaid ruling of the conrt. And It la conaldered by the conrt that 
the plaintiff recorer of the défendante the sald aum of $54,371, his damages aaaessed aa nforesaid, 
with interest thereon, to becompnted at the rate of c per centnm per annnmtill pay ment, from the 
S7th day of April, 1894, and his costs by hlm abont this case in this behalf expended. And npon 
motion of the défendants, by their counsel, exécution npon the sald Judgment la snapended lor thff 
term of 60 days from this date, in order that they may hâve time to perfect an appeal in their be- 
half to the circuit court o( appeals for the fourth )ndicial circuit; and upon their fnrther motion, 
by their sald attorneys, the term of 80 days from this date is allowed them to formulate snch ap- 
peal, and the fnrther term of 10 days thereafter Is allowed the plaintiff for the purpose of offerinfif 
amendments to the aame, if any he shall hâve to oîler. It is ordered that this court be not ad- 
Journed without day, but that It remain open for the transaction of business from day to day until 
the next regular term thereot. 
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decree may be revîewed in the circuit court of appeals shall be taken 
or sued out except within six months after tlie entry of the order, 
judgment or decree sought to be revîewed." 26 Stat. 829, § 11. The 
cases speak with no uncertain roice as to the practice in thèse cases. 
"The United States circuit court of appeals has no jurisdiction in a 
case where more than six months intervene between the entry of 
judgment and the day on which the writ of error is sued out" U. 
S. T. Baxter, 2 0. G. A. 410, 51 Fed. 624, 10 U. S. App, 241; Union 
Pac. Ey, Co. v. Colorado, etc., Ry. Co., 4 C. 0. A. 161, 54 Fed. 22; Stev- 
ens T. Clark, 10 0. C. A. 379, 62 Fed. 321; Coullette v. Thomason, 1 C. 
C. A. 675, 50 Fed. 787. When a writ of error from the circuit court 
of appeals is allowed within the six months, but is not actually issued 
by the clerk until after the expiration thereof, it will be dismissed, 
for, in a légal sensé, the writ of error is not brought until it is flled 
in the court below. U. S. v. Baxter, supra; Scarborough v. Par- 
goud, 108 U. S. 567, 2 Sup. Ct. 877. To give the appellate court ju- 
risdiction of a writ of error, the writ must be sued and filed in the 
court below within the time prescribed by law, and this requirement 
cannot be waived by the parties. Stevens v. Clark, 10 C. C. A. 379, 
62 Fed. 321. 

In this case but one step has been taken towards perfecting the 
appeal. There is no pétition, nor bond, nor assignment of errors. 
Each of thèse is indispensable. More than six months has elapsed 
since the entry of judgment. Counsel for défendants say that the six 
months do not begin to run until the rising of the court. But the 
act says that the time is computed from the entry of the judgment. 
The order suspending the exécution, and allowing time for formulat- 
ing exceptions, clearly contemplated entry of judgment forthwith, 
for the exécution could not be issued, and therefore could not be sus- 
pended, until judgment entered, nor could a writ of error lie except 
from final judgment. 

It is contended that the purpose of obtaining a review of this case 
in the appellate court was f ully developed at the trial ; that the action 
of the court was équivalent to the allowance of an appeal by way of 
writ of error. This might dispense with the citation (Phil. U. S. 
Prac. 116), but it could not dispense with the other steps which the 
act of congress and the rules of court make essential to the removal 
of the case to the appellate court. 

It has been earnestly pressed on the court that it should grant the 
writ of error, and that the circuit court of appeals could décide 
whether it was providently granted. But the writ of error does not 
issue from this court It issues from the circuit court of appeals. 
"It is in form and in fact the process of that court, directed to the 
judges of the circuit court, commanding them to return with said 
writ, into the appellate court, a transcript of the record of the case 
mentioned in the writ." Mussina v. Cavazos, 6 Wall. 338. In grant- 
ing the writ, therefore, the judge to whom it is presented must ex- 
ercise the power of the circuit court of appeals, and is bound by its 
limitations. That court cannot entertain a writ of error until it is 
filed in the court which rendered the judgment Brooks v. Norris, 
11 How. 204; Scarborough v. Pargoud, 108 U. S. 567, 2 Sup. Ct. 877. 
To give the circuit court of appeals jurisdiction, the writ of error 
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must be issued,and flled bj the court below within the time pre- 
scribed by law. Stevens v. Clark, supra. Even if it be allowed 
witMn tlie six months, if it be net actually issued until after the ex- 
piration of tlie six months, tlie appellate court has no jurisdiction. U. 
S. V. Baxter, supra. It is clear, therefore, that ail the necessary 
steps must be actually taken. It is not sulficient to say that they 
will be taken. Take the case at bar. Instead of requiring counsel 
to formulate their bill of exceptions before the jucy retired, they were 
given 30 days to do so; and, in order that they should hâve ample 
margin to be free from embarrassment in preparing a supersedeas 
bond, the exécution was stayed 60 days. This order was signed April 
27, 1895. The bill of exceptions was not prepared and presented un- 
til 28th September, 1895. The pétition and bond hâve not been flled 
or presented, even at this late day. It is too late now to perf ect the 
appeal or to obtain a writ pf error. It is so ordered. 



ROBBINS et ai. V. BLLENBOGEN. 

(Circuit Court of Appeals, Eighth Circuit December 2, 1895.) No. 642. 

JUBiSOTCTips— Diverse Citizbnship— Sbparablb Conthoversy. 

In a suit to foreclose a mbrtgage agalnst the mortgagees and the pur- 
chaser of the equity of rédemption, the second mortgagee was, on his 
request, made a party, and he flled a cross complalnt asking for a fore- 
closure of his mortgage, and to this the mortgagors filed an ansvi'er. The 
only question litigated was whether this second mortgage was based on 
a légal considération. Eeld, that It was error to reniove the case to the 
fédéral court upon the application of thé owner of the equity of rédemp- 
tion, a résident of another state, since neither the complalnt nor the 
cross complalnt showed, more than a single cause of action, and the 
fact that différent défendants had différent défenses did not create sep- 
arable controversies. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

John McClure (S. S. Wassell was with him on brief), for Martha 
GriJïey. 

John B. Jones, Daniel W. Jones, and W. S. McCain filed brief for 
Hiram and Elizabeth Robbins. 

William G-. Whipple ûled brief for appellee. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge. The only question to be considered on 
tliis appeal is a question of jurisdiction, which was not raised in 
argument, but is apparent on the face of the record, and must, 
therefore, be noticed. Barth v. Coler, 19 U. S. App. 646, 649, 9 C. 
C. A. 81, and 60 Fed. 466; Thurber v. Miller, 14 0. G. A. 432, 67 
Ped. 371. The Ladies' Building Association, a corporation of the 
state of Arkansas, sued Hiram Robbins, Elizabeth Robbins, and 
Martha Griffey, the appellants, in the Pulaski chancery court of the 
state of Arkansas, at its October term, 1891, to foreclose a mortgage 
on certain real estate situated in the city of Little Rock, Ark. The 
bill showed that Hiram Robbins and Elizabeth Robbins, his wife, 
had executed the mortgage sought to be foreclosed, and that subse- 
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quent to the exécution of said mortgage they had conveyed their 
equity of rédemption in tlie mortgaged property to Martlia Griffey. 
For that reason she was made a party défendant Subsequently 
Elias Ellenbogen, tlie appellee, appeared in tlie chancery court, and 
asked to be made a party défendant to the suit, on the ground tliat 
he held a second mortgage on the premises described in the Mil, 
that had been executed by Hiram Robbins and wife subséquent to 
the exécution of the first mortgage. Ellenbogen was thereupon per- 
mitted to flle an answer and a cross complaint for the purpose of se- 
curing a decree foreclosing the second mortgage by him held. Sub- 
sequently, on February 11, 1892, Martha Griffey flled a pétition for 
the removal of the case to the circuit court of the United States for 
the Western division of the Eastern district of Arkansas, and an 
order of removal was granted on her pétition. The pétition for re- 
moval alleged that the petitioner, Martha Griffey, was a résident 
and citizen of the state of Kentucky, and that the plaintiff was, at 
the time the suit was brought, a citizen of the state of Arkansas; 
"that this action was brought to obtain a decree against the property 
described in the bill for a sum of money, upwards of two thousand 
dollars, exclusive of costs, to be declared a lien on the said lands, 
which is held and owned by this défendant; and the value of said 
land is upwards of two thousand dollars; that this suit involves a 
controversy between plaintiff and this défendant which can be de- 
termined to the exclusion of the other parties." After the removal 
of the case to the fédéral court, Hiram Robbins and wife, two of 
the original défendants, flled an answer to Ellenbogen's cross com- 
plaint, in which they objected to a decree in favor of Ellenbogen, 
foreclosing the second mortgage on the property, for the reason, as 
alleged, that the second mortgage was based on an illégal considéra- 
tion, in this, to wit: that it was executed to secure the payment for 
certain liquors sold in violation of the laws of the state of Arkansas 
and of the United States. Martha Griffey, the other défendant, 
also flled an answer to the cross complaint, but she only alleged in 
her answer that her codefendants, Hiram Robbins and wife, were 
resisting the foreclosure of the second mortgage for the reason that 
it was founded upon an illégal considération. She therefore prayed 
that, if the second mortgage was found to be invalid for any cause, 
it might be ordered to be delivered up and canceled, and that the 
mortgaged property be freed from the lien thereof. Thereafter 
there was a long controversy between Hiram Robbins and wife on 
the one hand and Elias Ellenbogen on the other, touching the ques- 
tion whether the second mortgage was in fact based upon an illé- 
gal considération. This was the only question that M'as litigated. 
Eventually there was a decree in favor of Ellenbogen against the 
défendants, Hiram Robbins, Elizabeth Robbins, and Martha Griffey, 
which adjudged that the sum of |2,812.30 was due on the second 
mortgage, and that, unless said sum was paid to the mortgagee 
within 30 days, the property covered by the second mortgage be 
sold to satisfy said debt, and that for any deflciency a judgment be 
rendered against Hiram Robbins in the ordinary form. It is from 
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this decree tliat the présent appeal was taken. Martha GrifEey, it 
seems, did not appear at the hearing of the case, and the decree was 
taken against her by default. Moreover, the decree rendered by the 
circuit court contained no référence to the first mortgage that was 
held by the Ladies' Building Association. 

It is manifest, we think, from an inspection of the record, that the 
case was erroneously removed from the state court, and that the 
circuit court of the United States had no jurisdiction to enter the 
decree from which the appeal was taken. This conclusion is in- 
évitable whether we treat the proceeding, as the circuit court ap- 
pears to hâve treated it, simply as a suit by Ellenbogen against 
Robbins and wife and Martha Griffey to foreclose the second mort- 
gage, or whether we treat it in substance as a proceeding by the 
Ladies' Building Association and Ellenbogen against said défend- 
ants to foreclose both mortgages. Ail the parties to the controversy 
were citizens and résidents of the state of Arkansas except the de- 
fendant Martha Griffey, and ail were proper, if not necessary, par- 
ties to the action. The suit brought by the Ladies' Building Asso- 
ciation against Robbins and wife and Martha GrifEey to foreclose the 
flrst mortgage was not removable to the circuit court of the United 
States by the défendant Martha GrifEey on the ground of a separable 
controversy existing between herself and the plaintifE, because the 
suit embraced but a single cause of action, which was not divisible 
into separate controversies. The fact that there were three défend- 
ants, one of whom — Mrs. GrifEey — was a citizen of Kentucky, was of 
no signiflcance, even if it had so happened that she had a separate 
défense to the action. When the cause of action is single, the fact 
that difEerent défendants hâve difEerent défenses does not create 
separable controversies, as has been repeatedly held. The same re- 
mark applies to the cross complaint flled by Elias Ellenbogen 
against Robbins and wife and Martha GrifEey, which was the suit 
that was actually tried. That suit was not removable to the fédéral 
court, there being but a single cause of action, because the plaintiff 
and two of the défendants were résidents and citizens of the state 
of Arkansas. It matters not, therefore, whether we view the pro- 
ceeding as a suit to foreclose both mortgages or whether we treat 
it, as the circuit court eventually treated it, as a suit to foreclose 
the second mortgage only. In either aspect of the case it was not 
removable to the fédéral court, either on the ground of diverse cit- 
izenship or on the ground of a separable controversy. The case is 
ruled by the décisions of this court in Thurber v. Miller, 14 G. C. A. 
432, 67 Fed. 371, and in Barth v. Coler, 19 U. S. App. 646, 9 C. 0. A. 
81, and 60 Fed. 466, and by numerous décisions of the suprême court 
of the United States which are there cited. Inasmuch as the juris- 
dictional question was fully considered in the foregoing cases, es- 
pecially in Thurber v. Miller, further discussion of the question is 
unnecessary. The decree of the circuit court is reversed at the cost 
of the appellants, and the case is remanded to the circuit court, 
with directions to vacate its decree, and to remand the case to the 
Pulaskî chancery court, from whence it was removed. 
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LANT T. MANLEY et al. 

(Circuit Court, E. D. Michlgan. July 29, 1895.) 

No. 3,387, 

1, FEDERAI. COTJBTS— JURISDICTIOU — PeOPERTT IN CUSTODT OF STATE COURT. 

A bill calling upon the fédéral court to dispossess administra tors of a 
décèdent of ail control over the property committed to their charge, and 
to assume the administration and distribution of the property, and pray- 
ing the appointment of a recelver, and a transfer to the court of ail title 
deeds, seeuritles, and papers of every kind belonglng to décèdent, and 
an Injunction against ail interférence by the admlnistrators with saJd 
estate, Is demurrable as seeklng to interfère with property in the cus- 
tody of the state probate court. 

5. Same. 

Property In possession of admlnistrators appointed by the county pro- 
bate court cannot be levied on under an attachment issued by a fédéral 
court. 

8. Fbaddulbnt Convetances— Lâches. 

A bill flled in 1894 by the holder of a judgment against a décèdent to 
obtaln a dlscovery of decedent's assets, and to obtain relief from alleged 
frauda by which décèdent put hls property out of the reach of credltors, 
showed that the judgment was recovered in 1881, when the six-year ' 
period of limitations had nearly run against the cause of action, and 
that no effort to collect It was made until 1891, when an attachment was 
levied où property alleged to hâve been fraudulently conveyed by dé- 
cèdent. It appeared that the alleged fraudulent conveyances by dé- 
cèdent were made in 18Î4 and 1875, and that they were recorded wlthin 
two years thereafter. ûdd, tliat complainant was gullty of lâches. 

4. Same— Dbcbasbd Grantor. 

2 How. Ann. St. Mich. § 5884, provides that the executor or adminis- 
trator shall prosecute suits to set aside any conveyances made by dé- 
cèdent to defraud hls credltors, provided creditors request the brlnglng 
of such suit. BM, that a bill by credltors of décèdent to set aside con- 
veyances made by him should aver that the executor or adminlstrator 
has been requested to Instltute such suit. 

6. Same. 

Where matters complained of as frauds are evldenced by public records 
accessible to ail, one seeklng relief therefrom cannot excuse hls delay by 
alleging ignorance thereof, unless he shows some affirmative act of dé- 
ception, or some misleading devlce on the part of the party charged with 
fraud, Intended to exclude suspicion, and to prevent inqulry and the in- 
stitution of adéquate measures of redress. 

The complainant in this cause is a citizen of the state of Indiana, 
and the défendants are ail citizens of the state of Michigan. De- 
fendant Charles H. Manley is adminlstrator of Elijah W. Morgan, 
deceased. Défendants Kinne and Johnson are the surviving exec- 
utors and trustées of the last will and testament of Lucy W. S. 
Morgan, deceased; and défendant Lucy D. S. Parker is sued individ- 
ually and as administratrix of the last will and testament of her 
deceased husband, Franklin L. Parker. 

The facts upon which relief is sought by the bill, which is pro- 
fessedly filed as well for the complainant as ail other creditors of 
Elijah W. Morgan, deceased, late of Washtenaw county, Mich., who 
will corne in and contribute to the expenses of this suit, are as 
follows: 
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On the 20th day of November, A. D. 1873, said Elijah W. Morgan executed 
and delivered to Hattie O. Eames his three promissory notes, copies of 
whieh are annexed to the bill as exliibits, two of wliich are for the sum of 
$1,000, with Interest at 10 per cent., payable 18 months after date, and the 
third for the sum of $1,333, payable, with like interest, 18 months after 
date. Thèse notes were ail indorsed on the leth of September, 18TG, by the 
payée, to George Lant, Sr., the eomplainant, for a valuable considération, 
as is claimed by the bill. Suit was brought upon thèse notes by Laut in 
the circuit court for the county of Washtenaw, in which, on the lUtb day 
of July, 1881, Lant recovered judgment against Morgan for the sum of $5,- 
882.72, damages, and costs. On the 2d day of February, 1891, an action of 
assumpsit was brought in this court upon said judgment recovered in Wash- 
tenaw county, and in this action a writ of attachment was takeii out and 
delivered to the marshal of this district, against the lands, tenements, 
goods, chattels, moneys, and effects of Elijah W. Morgan, not exempt from 
exécution. On the 13th day of Februarj', 1801, the marshal levied the writ 
of attachment upon certain pièces or parcels of land in the county of WasB- 
tenaw, in this district, which the bill avers "then were, and still are, in the 
ppssesslon of said défendants Kinne, Johnson, and Parker, and Franklin L. 
Parker, or some of them, as is hereafter specifled." The summons Issued In 
the cause was served upon Morgan, as appears from the return of the mar- 
shal on file. The averment of the bill is that the lands attached then were 
and now are of the value of $2,000, and upward. Morgan appeared in this 
action by attorney, and flled a plea of the gênerai issue to the plaintlff's 
déclaration. On the 28tb of January, 1892, Morgan died, intestate, leaving 
Lucy C. Eames, of Kalamazoo, In the Western district of Mlchigan, hls heir 
at law. On the 20th day of December, 1892, lettera of administration upon 
the estate of Morgan were duly issued out of the probate court for the 
county of "Washtenaw, in the Eastem district of Mlchigan, to défendant 
Charles H. Manley, who, on the 3d day of February, 1893, In obédience to a 
writ of scire facias issued at the instance of Lant, and the suggestion upon 
the records of this court of the death of Morgan, Charles H. Manley, admin- 
istrator of Morgan, appeared In the cause In this court by hls attorney; and 
on the lOth of February, 1893, an order was made in this court reviving the 
cause hereln against said Manley as such administrator of Morgan. The 
bill avers that Manley thereafter seasonably caused to be served upon the 
défendants Johnson and Klnne, and upon Franklin L. Parker, now deceased, 
notice in wrlting of the pendency of the suit brought by eomplainant against 
Morgan, and after his death revlved, as aforesald, against Manley, as ad- 
ministrator; and that Manley then oft'ered to interpose any défense to said 
action which the parties notifled mlght désire. June 2, 1893, eomplainant 
recovered judgment In said cause against Manley, as administrator of Mor- 
gan, for the sum of $8,702.20, damages, and costs, and was awarded exécu- 
tion therefor against the lands, tenements, goods, and chattels of the estate 
of said Elijah W. Morgan, deceased. Upon this judgment a writ of fieri 
facias was issued, and delivered to the marshal of this district, command- 
ing him to make said sum of $8,702.20 out of the lands, tenements, goods, 
and chattels of the said Morgan. This writ was returnable August 25, 
1893. September 8, 1893, the marshal made a return of nuUa bona on said 
writ. On the 21st of February, 1894, eomplainant caused an alias writ of 
fleri facial to be issued on the judgment, returnable Aprll 2, 1894. This 
writ was levied upon the lands and tenements upon which the writ of at- 
tachment issued at the Institution of the suit in this court had been levied. 
The title of record of the lands levied upon under this alias writ was then 
in the défendants, as executors of Lucy W. S. Morgan and Franklin L. 
Parker. 

Lucy W. S. Morgan, the wife of Elijah W. Morgan, died May 12, 1887, leav- 
ing her last will and testament, whereby défendants Johnson and Kinne 
and Franklin L. Parker, now deceased, were appointed executors and trus- 
tées, and to them were devised and bequeathed ail her estate, for the 
purposes specifled in her will. This will was probated June 20, 1887, by 
the decree of the probate court of the county of Washtenaw, and let- 
ters testamentary thereunder were granted to Parker, Kinne, and John- 
son, the executors named in the will, who duly qualified and entered 
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upon the exécution of thelr trust. Défendants Johnson and Klnne are still 
acting as such executors and trustées. Franklin L. Parker, the third 
exécuter, died on the 20th of February, 1894, leaving a last will and tes- 
tament, whereby he devised and bequeathed ail of his estate, real and 
Personal, and the proceeds thereof, to his wlfe, défendant Lucy D. S. 
Parker, In trust for the purposes specifled In his wUl, and appointed her 
sole executrix thereof. Parker's will was on the 26th of Mareh, 1894, duly 
admitted to probate by the probate court for the county of Washtenaw; 
and the administration of his estate was granted to Lucy D. S. Parker, who 
qualifled as executrix, and entered upon exécution of her dutles as such, 
and still is in the administration thereof. 

The bill allèges complalnant bas reason to believe, and does believe, and 
80 charges the fact to be, that the estate of Elijah W. Morgan has property, 
deeds, and other équitable things in action, or efCects, of the value of more 
than $2,000, exclusive of ail prier just claims thereon, which complalnant 
has been unable to reaeh by exécution on his said judgment against Mor- 
gan and his estate; dénies collusion with either of défendants or any other 
person; and avers that the biU is brou'ght solely for the purpose of com- 
pelling payment and satisfaction of the judgment recovered against défend- 
ant Manley, as administrator of Morgan, and for the benefit of such other 
creditors as may be entitled to share; that défendants bave possession of 
Personal property belonging to the estate of Elijah W. Morgan, or in which 
that estate is in some manner beneticially interested; and allèges that de- 
fendants hold Personal property, judgments, mortgages, deeds, and choses 
in action, etc., in trust for the benefit of the estate of Morgan, and also that 
défendants hold in like trust real estate in this or some other state or ter- 
ritory, or chattels real, contracts relating to real estate, stocks, etc.. of 
which It prays a discovery, and of the purpose for which the same are held, 
the amount, kind, value, and particufârs thereof, and the terms and condi- 
tions on which the same are held. The bill then sets forth descriptions of 
pièces or parcels of land situated in Washtenaw county, of which, on infor- 
mation and belief, it charges that Elijah VV. Morgan was seised and pos- 
sessed on the 20th of November, 1873, stating their value to be upward of 
$2,000; and that défendants Johnson and Kinne, as surviving executors of 
the last will and testament of Lucy W. S. Morgan, deceased, claim to be 
the owners, and whereof they are and hâve been in possession under such 
claim, by virtue of sales and conveyances from Elijah W. Morgan to Lucy 
W. S. Morgan. Thèse conveyances, it is charged on information and be- 
lief, were merely colorable, and made with a view of protecting the prop- 
erty and etCects of the grantor from the claim of complalnant and other 
creditors of said Morgan, and to enable him to control and enjoy the same 
and the avails thereof; and the bill prays a discovery of the amount and 
value of the lands so conveyed, terms and conditions of such conveyances, 
and the disposition madeof the avails thereof. Like charges are made by 
the bill relative to the conveyance by Morgan of other lands situated in 
the City of Ann Arbor, the value whereof is stated to be upwards of $2,000, 
which are now in the possession of défendant Lucy W. S. Parker, executrix 
of the last will and testament of Franklin L. Parker, deceased, who claiins 
to be the owner thereof as such executrix; that said Franklin L. Parker 
was in possession of said lands from the death of Morgan until his own 
decease, claiming under deeds from Morgan, which are alleged to be merely 
colorable, and made to protect the property and effects of Morgan against 
the claims of the complalnant and other creditors. Other lands described 
in the bill are, upon information and belief, alleged to hâve been conveyed 
to défendant Lucy D. S. Parker, who claims and has been lu possession 
thereof. under claim of ownershfp, since the death of Elijah W. Morgan. 
Thèse conveyances, the bill charges, were of the same nature as those made 
to Lucy W. S. Morgan and Franklin L. Parker, and for the same purpose, 
and a discovery is also prayed of the tenure and trusts under which the 
same are held. 

Upon information and belief, complainant alleged that Elijah W. Morgan, 
on January 14, 1873 and Jlarch 20, 1874. had interest in lands described in 
Exhibit D, attached to the bill, which, about the last-named date, said Mor- 
gan, for the purpose of hindering, delaying, and defrauding complainant 
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and hls other credltors, did, together wlth bis wlfe, convey by deed bearlng 
date January 14, 1873, to Franklin L. Parker, m considération of one dollar 
and of sald Parkeï's liabUity as surety for said Morgan; that thls conyey- 
ance was recorded June 15, 1875, In the office of the reglster Of deeds for 
the county of Washtenaw; and that, when sald deed was executed and de- 
llvered, Parker was In no way UaWe as surety for said Morgan, nor was 
Morgan Indebted to Parker; and that Parker did not pay, nor dld Morgan 
receive, any considération for said conveyance, but the same was purely 
voluntary, and it was given and received by the parties thereto for the 
purpose of coneealing the property of Morgan, and of defrauding his cred- 
ltors; and that such deed was dellTcred and received upon a secret trust 
with Parker, who held the lands eonveyed for the beneflt of Morgan, and 
to sell and dispose of the same as trustée for Morgan. And, upon informa- 
tion and bellef, It Is further alleged that Franlilin L. Parker sold and eon- 
veyed a large number of the parcels of land described in Eshlbit D, and 
has received large sums of money therefor. The particular parcels eon- 
veyed by Parker are not known to complainant, who asks a fuU and com- 
plète dlscovery of the trusts under whlch said lands were received and 
held by Parker, and of the property, monèy, and efCects received by him 
therefor. It Is further charged, upon Information and bellef, that in the 
year 1873, and until the death of Lucy W. S. Morgan, Ih 1887, Elijah W. 
Morgan was Indebted to complainant and other persons in large amounts, 
and was Insolvent; that. In 1874, Morgan combined with his wife, Lucy, 
her nephew Franklin L. Parker, and the latter's wife, Lucy D. S. Parker, 
to conceal and protect his property from his credltors; and that ail of the 
conveyances under whlch the défendants claim title to the lands described 
In the bill were made in pursuance of such confederacy; and that the 
grantees knew the insolvent condition of Morgan, and acted with him to 
effect hls fraudulent purpose In making such conveyances. Upon informa- 
tion and bellef, it Is alleged by complainant that Morgan was on the 5th 
day of Aprll, 1889, and for several years prier thereto had been, incompé- 
tent to hâve the charge of his person and the management of his property, 
and on the last-named date, upon the application of défendants Kinne, 
Parker, and Johnson, as such executors, Franklin L. Parker was, by the 
order and decree of the probate court of Washtenaw county, appointed 
guardian of the person and estaie of Morgan; that he qualifled as such, and 
entered upon hls duties, and continued to act as such guardian until Mor- 
gan's death. On Information and belîef, It is further alleged that for many 
years prier to the time when he became Incompétent, and up to the time of 
hls Insolvency, Morgan had been and was a man of large property and busi- 
ness interests în Xhe city of Ann Arbor, engaged in business there, and pos- 
sessed of real and Personal estate, in the county of his résidence and else- 
where, of the value of more than $100,000; that he was careful and précise 
In the keeping of books, aceounts, and papers, and generally in hls business 
methods, and aecumulated a large number of deeds, agreements, books of 
account, recelpts, Touchers, and other documents relative to his property 
rlghts and Interests and business dealings; and that thèse deeds, books, 
etc., at some time came Into the possession of défendants Klnne, Johnson, 
and Parker, who hâve slnce retalned the same, and now hâve them in pos- 
session, with a large number of other papers, books, aceounts, etc., belonglng 
to said Franklin L. Parker, and relating to the rlght, tltle, înterest, and 
clalm of Morgan In and to hls real and personal estate and property. Dls- 
covery Is prayed of thèse books, papers, and documents. The bill charges, 
upon Information and belief, that défendant Manley has used due diligence 
to flnd and take Into possession the real and personal estate of Morgan, but 
has not succeeded thereln, because of the actlngs and dolngs of the other 
défendants, and has not possessed himself of property belonglng to Morgan 
In hls Ufetlme sufficlent to discharge any considérable portion of the debts 
owing by Morgan at hls death, because of the fraudulent fransfers, convey- 
ances, and combinatlon of Morgan, his wife, Franklin L. Parker, and hls 
wife, Lucy D. S, ï'arker. 

As excusatory of the apparent delay of complainant In enforclng hls claim 
agalnst Morgan and hls alleged fraudulent grantees, the blU states: "That 
from the year A. D. 1876, until the time of the flling of thls your orator's bill 
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of complalnt, he has, by ail means at hîs command, and with ail due diligence, 
endeavored to discover property and assets belonglng to said ElljaJi W. Mor- 
gan and his estate ont of whlch to satlsfy said clalm, demand, and judgment, 
but by .reason of the aforesald fraudulent actings and doings of said Blijah 
W. Morgan, Luey W. S. Morgan, and Franklin L. Parlier in their respective 
lifetimes, and of their représentatives sinee tlieir deeease, and of said défend- 
ant Lucy D. S. Parker, and by reason of their fraudulent concealment of thé 
aforesald équitable interests, claims, demands, causes of action, real and Per- 
sonal estate, goods, and chattels belonging to said Blijah W. Morgan and his 
estate, your orator has been prevented hltherto from se obtaining satisfaction 
of his aforesald debt, claim, demand, and judgment; and also that your 
orator did not discover the facts hereinbefore stated until a few months prior 
to the commencement of his said suit agalnst the said Elijah W. Morgan in said 
circuit court of the United States for the Eastern district of Michigan; and 
also from that time your orator has with ail due diligence, and by ail ways 
and means In his power, endeavored to discover such assets of said Blijah 
W. Morgan and his said estate to obtain satisfaction of his said debt, claim, 
demand, and judgment out of such assets." 

A large number of interrogatories are appended to the bill, to be answered 
by the défendants, or some of them. The blU prays that défendant Manley 
set forth an aceount of the Personal estate of Morgan, the amount and pai- 
tlculars thereof possessed by him, how much thereof has been disposed of by 
hlm in payment of the intestate's debts and otherwise, what debts and 
amounts remain unsatlsfied, and a dlscovery of the real estate of whlch Mor- 
gan was selsed or entitled; that an aceount may be taken under the direction 
of this court of the debts ovi^ing by Morgan to complainant and others, and 
of the Personal estate of Morgan now In the hands of défendants, or any of 
them; that the same may be applled to the payment of the debts of Morgan; 
that the real estate descrlbed in the bill, or so much as Is necessary, may be 
decreed to be sold for the payment of the indebtedness owing by Morgan; 
that a receiver of the money, property, things In action, real estate, chattels 
real, and other property and eftects of the estate of Elijah W. Morgan may 
be appointed; and that défendants may be directed to asslgn, convey, and 
deliver to such receiver ail the property, équitable Interests, effects, notes, 
bonds, mortgages, deeds, books of aceount, contracts, papers, and securities 
relating to Morgan's estate; and that défendants appear before the master of 
this court, and submlt to an examinatlon in relation to any matters whlch 
they may be legally requlred to disclose; and that the défendants, and eaeh 
of them, may be restralned by injunction from receivlng the rents and profits 
of the real estate belonglng to Morgan, and from coUecting and receivlng any 
of such outstanding personal estate, and from assignlng and selling, trans- 
ferrlng, conveylng, or in any manner dlsposing of or Intermeddling with the 
said real and personal property, effects, etc.; and for other relief. 

To this bill, the défendants Klnne and Johnson, as executors, hâve de- 
murred, and défendant Lucy D. S. Parker has also flled a demurrer. Bach 
of thèse pleadings sets forth seven grounds of demurrer. In the view taken 
by the court of the bill, only the second and the seventh need be considered. 
Thèse are as foUows: "Second. That It appears by the said bill that the en- 
tire subject-matter concemlng whlch any relief or dlscovery is asked is, and 
was at the time of fillng said bill, entlrely and excluslvely within the cog- 
nlzance and jurisdiction of the probate court for the county of Washtenaw, 
Eastern district of Michigan; that the said estate of Blijah W. Morgan and 
said estate of Franklin L. Parker are both in process of administration by 
said probate court; and that the same hâve not been fuUy administered upon; 
and that the laws of the state of Michigan give to its probate courts exclusive 
jurisdiction over the estâtes of .deceased persons." "Seventh. That said bill 
is entlrely wanting in equlty, and does not set forth any facts upon whlch 
complainant is entitled to any relief whatever." Thèse demurrers are veri- 
fied by the défendants, and are eertified by counsel to be weil founded in 
point of law, as requlred by gênerai equity rule 31. 

Fraser & Gates, for complainant. 

Bowen, Douglass & Whiting, for défendants. 
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SWAN, District Judge (after stating tlie facts). The first ques- 
tion presented for détermination is that as to the jurisdiction of this 
court to interfère witli the property in the possession of the probate 
court for the county of Washtenaw. The bill calls upon the court 
virtually to dispossess the administrators of Mrs. Morgan and the 
executrix of Franklin L. Parker of ail control over the property com- 
mitted to their charge, and to assume the administration of that 
property, and its distribution among the parties en titled. It prays 
the appointment of a receiver, and the transfer to this court of ail 
the muniments of title, books of account, securities,' documents, 
and papers, of every kind and nature, belonging to the estate of 
Elijah W. Morgan, his wife, Lucy W. S. Morgan, and the défendant 
Lucy D, S. Parker, and an injunction agâinat a;ll interférence with 
the real and personal estate held by the défendants, as executors 
and administrators, and that of Lucy D. S. Parker, individually. 

The rule is well establishéd that "the jurisdiction of the courts of 
the United States over contrôversîes between citizens of différent 
States cannot be impaired ,by the laws of the state which prescribe 
the modes of redress in their courts or which regulate the distribu- 
tion of their judicial power"; and that "the equity jurisdiction 
conf erréd on the fédéral courts is the same as that the high court 
of chancery possesses, is subject to neither limitation or restraint 
by state législation, and is uniform throughout the différent states 
of the Union." Payne t. Hook, 7 Wall. 425, 430. The only qualifica- 
tion in the application of this principle is that the courts of the 
United States, in the exécution of their jurisdiction over the parties, 
cannot seize or control property while in the custody of a court of 
the state. Williams v. Benedict, 8 ïïow. 107; Yonley v. Lavender, 
21 Wall. 276; Freeman v. Howe, 24 How. 450; Borer v. Chapman, 
119 U. S. 600, 7 Sup. et. 342. Thèse cases and many others to the 
same point are cited and approved in Byers v. McAuley, 149 U. S. 
608, 13 Sup. et. 906. The conséquences of this court taking to itself 
jurisdiction, and granting the relief prayed by complainant's bill, 
would besimilar in ail respects to those which followed the assump- 
tion of jurisdiction in the case last cited, where the court below 
took full control of the administration of the estate, and the ad- 
ministrator appointed by the register of Alleghany county, Pa., pur- 
suant to the statutes of that state, was subjected to the orders of 
both the fédéral and state courts. Of thèse conséquences, the su- 
prême court said in the case last cited that "no oiHcer appointed by 
any court shbuld be placed under the stress which rested upon this 
adminîstratpr, and compelled for his own protection to seek orders 
from two courts in respect to the administration of the two estâtes." 

Under the décisions of the suprême court in cases where a citi- 
zen of another state has resorted to the fédéral tribunals for the 
assertion of his rights against the administrator of the décèdent citi- 
zen of a state where the suit is brought, the utmost relief which he 
can obtain is the establishment of his debt by the judgment of the 
fédéral court against the executor or administrator. He then be- 
comes entitled to come in under the law of the state for such pay- 
ment upon his judgment as that law, marshaling the rights of cred- 
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itors, awards to creditors of his class- He obtains no prior lien 
upon the property, but simply fixes, by the judgment, his status as 
a creditor, which the administrator is legally bound to recognize in 
the payment of the debts. The limit to which the fédéral court 
may go in favor of such creditor therefore stops short of any inter- 
férence with the State tribunal which bas acquired jurisdiction of 
the estâtes of decedents. When the estate is ready for distribution, 
it is held in Byers v. McAuley, supra, that "the circuit court of the 
United States might entertain jurisdiction in favor of ail citizens 
of other stateS, and détermine and award their shares of the estate; 
f urther than thât, it was not at liberty to go." 

So far, then, as the MU seeks to disturb or interfère with the prop- 
erty in the custody of the probate court for the county of Washtenaw, 
and for the adûiinistration thereof by this court, by receiver or oth- 
erwise, the relief prayed cannot be granted, and the bill cannot be 
sustained aa against the défendants other thàn Liicy D. S. Parker 
individually. 

As thé property attached on the plaintifE's judgment was then ad- 
mittedly in the possession of the défendants Kinne and Johnson, as 
administrators of Lucy W. S. Morgan, under their appointment by 
the probate court for the county of Washtenaw, the attachmeht was 
a breach of the rule of comity which protects property in the posses- 
sion of a State court from procesS issued out of the fédéral couit, and 
is invalid for the enforcement of the right claimed by the attach- 
ing creditor. Heidritter v. Oilcloth Co., 112 U. S. 294, 302, 5 Sup. 
et. 135; Shields v. Coleman, 157 U. S. 168, 15 Sup. Ct. 570. 

2. As the conclusion reached upon this ground of demurrer would 
not authorize the dismissal of the bill as against Lucy D. S. Parker 
individually, it becomes necessary to pass upon the demurref for 
want of equity. Under this demurrer, and even if it had not been 
pleaded, it would be compétent for the court, upon its own view of 
the case made by the bill, to décline to enter into any inquiry into 
the matters charged therein, admitting them to be true, which is the 
eflfect of the demurrer, if the court ought not, upon the inhérent prin- 
ciples of equity, to grant the relief prayed. It is not necessary that 
the défendants should hâve demurred èxpressly on the ground of 
lâches of complainant, or should hâve in tenus based their défense 
upon the statute of limitations. 

The rulè which governs courts of equity in determining the rights 
of parties where it is apparent that there has been long delay in 
seeking the aid of the court, and no extenuating facts are set forth 
to account for such delay, is stated in Badger v. Badger, 2 Wall. 87- 
94, as foUows: 

"In such cases courts of equity act upon their own Inhérent doctrine of 
discouraging, for the peace of society, antiquated demands, and refuse to inter- 
fère where there has been gross lâches In prosecutlng the claim, or long 
acquiescence In the assertion of adverse rights. Long acqulescence and 
lâches by parties out of possession are productive of much hardshlp and in- 
justice to others, and cannot be excused but by showlng some actual hin- 
drance or impedlment, caused by the fraud or concealment of the parties in 
possession, which will appeal to the conscience of the chancellor. The party 
who makes such appeal should set forth In his bill speclfically what were 
the impediments to an earller prosecutlon of his clalm; how be came to be 
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so long Ignorant of his rights, and the means used by the respondent to 
fraudnlently keep lilm In Ignorance; and how and when be first came to a 
knowledge of the matters allisged In bis bill; otberwlse, tbe cbancellor may 
justly refuse to consider bis case, on bis own sbowlng, without inquirlng 
wbether tbere is a demurrer or formai plea of tbe statute of limitations côn- 
talned in the answer." 

In Wood V. Carpenter, 101 U. S. 135, the défendant was charged 
with fraud in the disposition of his property in a suit by a judgment 
créditer, who had recoTered judgment in 1860, and brought suit 
thereon in 1873; alleging that the debtor had in 1858, in order to 
defraud his creditors, confessed judgments, incumbered his property, 
and, in 1862, conveyed his real and personal estate to sundry per- 
sons, who held the same in secret trust for him. The debtor was ar- 
rested in 1862, on final process, to compel the payment of the judg- 
ment; but deposing that he was not worth f20, and had in good 
faith assigned ail his property to pay his creditors, he was releaaed, 
pursuant to the law of the state. The creditor believing the state- 
ment of the debtor, and accepting his assurance that his son-in-law 
would, with his own means, purchase the judgment for 50 cents of 
the principal and interest, sold it, in 1864, to the debtor's son-in-law. 
The creditor afterwards discovered that the money he receired for 
the judgment belonged to the debtor, who had acquired an inde- 
feasible title to the property. The creditor sued for the amount of 
which he had been defrauded by the deceit of his debtor, who pleaded 
the statute of limitations in défense of the suit. The court held that 
the statute of limitations commenced running when the fraud was 
perpetrated, and it was not avoided by the replication averring that 
the debtor had fraudulently concealed the facts stated in the décla- 
ration touching the incumbrance and conveyance of his property, its 
real ownership, and the confessions of judgments, and that the créd- 
iter had no knowledge of them until a short time before suit was 
brought. By the statute of Indiana, where the suit was tried, ac- 
tions of that nature were required to be commenced within six years 
after the cause of action accrued, although it was provided that, "if 
any person liable to an action shall conceal the fact from the person 
entitled thereto, the action may be commenced at any time within 
the period of limitation, after the discovery of the cause of action." 
Eev. St. 1894, § 301.^ There was no averment in plaintiff's pleading 
that, during the period over which the transactions under inquiry 
extended, the plaintifif ever made the slightest inquiry in relation 
to either of them. There, as hère, the material facts were of rec- 
ord, and the conveyances complained of were also recorded. The 
court said of thèse conveyances and judgments: 

"If they were In trust for tbe défendant, as alleged, proper diligence could 
not hâve failed to find a due in every case that would hâve led to évidence 
not to be resisted. With the strongest motives to action, tbe plaintifC was 
supine. If underlylng frauds exlsted, as he allèges, he did nothing to un- 
earth them. It was bis duty to make the effort. • • • The discovery of 
tbe cause of action, If such it may be termed, is thus set forth: 'And the 
plaintiff further avers that he had no knowledge of the facts so concealed 
by the défendant until tbe year A. D. Iii72, and a few weeks only before the 

1 Rev. St 1881, ! 300. 
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bringing of this suit' • • • In this claqs of cases the plaintiff is held to 
stringent rules of pleadlng and évidence, 'and especially must there be distinct 
averments as to the time when the fraud, mistal^e, concealment, or mlsrep- 
resentatlon was dlscovered, and what the discovery Is; so that the court may 
clearly see whether, by ordlnary diligence, the discovery might not hâve 
been before made.' Stearns v. Page, T How. 819-829. 'This is necessary to 
enable the défendant to meet the fraud and the tIme of its discovery." 
Moore v. Greene, 19 How. 69-72. • • • Beaubien v. Beaubien, 23 How. 
190. • ♦ * A gênerai allégation of ignorance at one time and of knowledge 
at another are of no effect. If the plaintiff made any partlcular discovery, 
it should be stated when it was made, what it was, how it was made, and 
why it had not been made sooner. Garr v. Hilton, 1 Gurt. 390, Fed. Cas. No. 
2,436. The fraud intended by the section which shall arrest the running of 
the statute of limitation must be one that is secret and concealed, and not 
one that is patent or known. Martin v. Smith, 1 Dlll. 85, Fed. Cas. No. 
9,164. 'Whatever is notice enough to excite the attention, put the party on 
his guard, and call for inquiry, is notice of everything to which such inquiry 
might hâve led. • • •' " 

Mr. Justice Swayne's opinion in this case summarizes the resuit 
of the authorities upon cases where fraudulent concealment is ten- 
dered as an excuse for delay in bringing suit, as follows: 

"The fraud and deceit which enable the offender to do the wrong may pré- 
cède Its perpétration. The length of time is not materlal, provided there 
Is the relation of design and its consummation. Concealment by mère silence 
is not enough. There must be some trick or contrivance intended to exclude 
suspicion and prevent inquiry. There must be reasonable diligence; and 
the means of knowledge are the same thing in effect as knowledge itself. The 
clrcumstances of the discovery must be fully stated and proved, and the 
delay which bas accrued must be shown to be consistent with the requisite 
diligence." 

While this case was upon the law side of the court, the doctrines 
there declared are clearly applicable to proceedings in equity. 
Bank v. Caxpenter, 101 U. S. 567, in which, as in the case at bar, 
the défendants demurred to the bill, which was founded on sub- 
stantially the same facts as in the preceding case of Wood v. Car- 
penter. In Harwood v. Railroad Co., 17 Wall. 78, flve years' unex- 
plained delay, although the bill contained an allégation of igno- 
rance, in gênerai terms, of the fraudulent acts for which redress 
was sought, but did not allège when complainants acquired their 
knowledge, or gire a satisfactory reason why it was not sooner ob- 
tained, were held suflQcient to bar relief from an alleged coUusive 
and fraudulent decree and sale. In Godden v. Kimmell, 99 U. S. 
201-211, the doctrine is again afflrmed that the party seeking relief 
after long delay, against an alleged concealed fraud, must plead 
speciflcally what were the impediments to an earlier prosecution 
of his claims, how he came to be so long ignorant of his alleged 
rights, the means used by the défendant to keep him in ignorance, 
and how he first came to the knowledge of the right. In that case 
14 years elapsed from the exécution of the deed sought to be avoid- 
ed and the filing of the bill. In Marsh v. Whitmore, 21 Wall. 178- 
185, a bill was filed for an accounting for the value and proceeds 
of bonds less than 12 years after they had been purchased by the 
défendant. The plaintiff had remained inactive after their sale. 
His bill failed to state the impediment, if any, to prompter action, 
or when he first learned of his supposed wrongs. His language was 
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that he was not aware of the purchase by the défendant until lately. 
This averment the court characterizes as "language altogether too 
vague to invoke the action of a court of equity," and approves the 
rule of pleading laid down in Badger v. Badger, 2 Wall. 87, in ail 
its particulars. Norris t. Haggin, 136 U. S. 386, 10 Sup. Ct. 942, 
See, also, Sullivan v. Railroad Go., 94 U. S. 807, holding also, inter 
alla, that the défense of lâches need not be pleaded to defeat a 
stale claim, and that each case is govemed by its own circumstances, 
independent of the statute of limitations. 

The averments of the bill are obviously insufflcient under thèse 
authorities. Does the case made by the bill corne within the prin- 
ciples ruled by thèse authorities? Briefly summarized the com- 
plainant's case is this: In September, 1876, he acquired, "for a 
valuable considération" (the amount of which is not stated), the 
notes given by Morgan to Hattie 0. Eames, November 20, 1873, 
which were payable, with the stipulated interest, 18 months after 
date. Thèse notes were then overdue. It does not appear for 
what, if any, considération, they were given by Morgan to the payée. 
Complainant held thèse notes without, so far as appears from his 
bill, making any effort to collect them from Morgan, or even pre- 
senting them for payment, until the statute of limitations of this 
state (which allows six years for suit on simple contracts) had near- 
ly run against recovery upon them. They became due May 20, 1875. 
On the 12th of July, 1881, just before the bar of the statute would 
hâve been perfected against an action upon them, he recovered 
judgment thereon for the sum of $5,882.72. Whether his inactivity 
was prompted by his confidence in Morgan's ability to pay them and 
his désire to continue as long as possible the investment at the 
profitable rate of 10 per cent, interest is a matter of no moment. 
If he knew that Morgan was disposing of his property, and did 
nothing to enforce his claim, he is manifestly debarred from relief 
on the plainest principles of equity. If he did not know of thèse 
conveyances, he is equally inexcusable for ignoring the informa- 
tion which was spread upon the public records of the county. Al- 
though he avers that, from the year 1876 until the time of filing this 
bill, he made diligent efforts to discover property of Morgan from 
which he could make the amount of his judgment, "but by reason 
of the fraudulent actings and doings of Elijah W. Morgan, Lucy 
W. S. Morgan, and Franklin L. Parker, and of their représentatives 
since their decease, and of défendant Lucy D. S. Parker, and by 
reason of their fraudulent concealment of the équitable interests, 
real and personal estate, goods and chattels, belonging to said 
Morgan and his estate, your orator has been prevented hithertofore 
from so obtaining satisfaction of his aforesaid debt, claim, demand, 
ànd judgment; and also that your orator did not discover the facts 
hereinbefore stated until a few months prior to the commencement 
of his said suit against said Elijah W. Morgan in said circuit court 
of the United States for the Eastern district of Michigan," and, since 
that time, that he has diligently sought to discover such assets 
applicable to the payment of his debts," — no affirmative acts or mis- 
leading devices are alleged* This is too vague and gênerai an 
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averment to excuse the delay of the complaint It is not alleged 
in the bill that any demand was made upon Morgan for the pay- 
ment of this judgment, or that the same was ever presented to 
Parker, his guardian, or ever to défendant Manley, Morgan's ad- 
ministrator. 
By section 5884, p. 1537, 2 How. Ann. St. Mich., it is provided that: 
"When there shall be a deflciency of assets In the hands of an executor or 
an administrator, and when the deceased shall in his lifetime hâve con- 
veyed àny reaJ estate or any right or Interest thereln with the intent to de- 
fraud his creditors, or to avoid any right, debt, or duty of any person, or 
shall hâve so conveyed such estate that, by law, the deeds or eonveyanees 
are void as against creditors, the executor or administrator may, and it 
shall be his duty to commence and prosecute to final judgment, any proper 
action or suit, at law or in chancery, for the recovery of the same, and may 
recover for the benefit of the creditors ail such real estate so fraudulently 
conveyed and may also for the benetit of the creditors, sue and recover for 
ail goods, chattels, rights or crédits which may hâve been so fraudulently 
conveyed by the deceased in his lifetime, whatever may hâve been the man- 
ner of such fraudulent conveyance." 

Section 5885 qualifies this duty by making its exécution dépend- 
ent upon the application of creditors of the deceased, and their pây- 
ment, or giving such security for costs and expenses of such suit 
as the probate court shall judge just and équitable. 

The bill fails to aver that Morgan's administrator has ever been 
requested by complainant to institute the action authorized by this 
section, or take any steps thereunder. From July 12, 1881, until 
February 2, 1891, at which last date complainant brought suit in 
this court upon the judgment recovered against Morgan in the 
circuit court for the county of Washtenaw, it does not appear 
from the bill, otherwise than by the gênerai statement just 
quoted, — of the efforts of complainant to realize his judgment, — 
that he took out exécution in the state court, or exhausted his légal 
remédies therein. So far as the bill shows, he seems to hâve re- 
mained quiescent, although, as he avers, from the year 1873, Morgan 
(before that time a man of large property) had become practically 
insolvent, by the eonveyanees which are hère charged to hâve been 
frauds upon his creditors, and from which the bill seeks relief. No 
reason is shown for this inaction and the failure of complainant 
promptly to seek the like remedy in the state court, as a judgment 
creditor of Morgan, to that hère sought against thèse alleged fraud- 
ulent eonveyanees. No greater obstacles existed at and after the 
date of his judgment in the state court, or at any time since the 
year 1876, to the enforcement of his claim against Morgan, than at 
the time the judgment at law was recovered in this court, or when 
this bill was flled. Accepting his statement that, in 1889, and for 
many years prior thereto, Morgan was mentally incompétent, and, 
by reason of that fact, Franklin L. Parker, now deceased, was then 
appointed his guardian, and acted as such until the death of Morgan, 
Januafy 28, 1892, yet neither Morgan's condition nor the fact that 
he was under guardianship constituted any impediment to the en- 
forcement Of the complainant's judgment which excuses his failure 
to take the necessary proceedings. More than this, on the 20th of 
June, 188t, after complainaiit has held the notes for nearly 11 
v.TlF.no.l— 2 
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years, JjUCj W. S. Morgan, the "v^fe of Elijah W. Morgan^ and Ms 
alleged co-conspirator in the so-called "fraudaient conveyances" 
sought to be avoided by this bUl; departed this life, aûd any ligbt 
which she could hâve thrown upon the transactions complained of, 
was forever lost. Thèse deeds, which the bill claims were volun- 
tary, and in fraud of his rights, and those of other creditors of 
Morgan, were largely made prior to the exécution of the notes upon 
which complainant's judgment is founded. The conveyances to 
Franklin L. Parker bear date January 14, 1873, over 10 months be- 
fore the notes mentioned, and were recorded June 15, 1875, over 15 
months bef ore thèse notes were transferred by Hattie 0. Eames to 
the complaiiiant 

Touching thèse conveyances to Parker, aside from the fraudulent 
character imputed to them as purely voluntary, and therefore as- 
sailable by Morgan's creditors, the only circumstance disclosed by 
the bill which tends to impugn the conduct of Parker, or to lay him 
open to the charge of having been a participant in the supposéd 
fraud of Morgan and his wife, is the fact that they were not recorded 
until two years after their exécution. As Morgan is alleged to 
hâve been a man of large property, and it is not claimed that the 
deeds to Parker embraced ail his realty, withholding them from the 
record was not necessarily or probably a fraud upon complainant. 
He had no right to complain of transactions perfected before he 
became Morgan's creditor. Graham v. Eailroad Co., 102 U. S. 148. 

With regard to the property conveyed by Morgan to his wife and 
to Lucy D. S. Parker, the bill does not specify tiie date of the con- 
veyances, except by the gênerai allégation that, in the years 1873 
and 1874, Morgan combined and confederated with his wife, and 
with Franklin L. Parker and his wife, to transfer and incumber his 
property, and conceal the same from his creditors; and that the 
conveyances under which the défendants claim title to the lands 
which the complainant seeks to subject to the payment of his debt 
were made in pursuance of such combination, and for the fraud- 
ulent purpose of preventing the same from being applied to the 
payment of Morgan's debt, with knowledge on the part of the gran- 
tees of Morgan's insolvent condition and his indebtedness. Save in 
this gênerai way, there is no allégation in the bill of any conceal- 
ment by Morgan or his grantees, or any other active measure taken 
by them, or either of them, to defeat the claims of Morgan's cred- 
itors. It is not even charged that the conveyances were withheld 
frorn the record, and that the creditors were thereby lulled into a 
feeling of security, or were dissuaded from proceedings to avoid the 
alleged fraudulent transfers. The fair inference from the alléga- 
tions of the bill relative to thèse conveyances is that they were sea- 
sonably recorded. It is a matter of no moment that complainant 
did not hâve actual knowledge of their exécution, if, as may be 
fairly assumed, they were recorded in the ofiBce of the register of 
deeds for the county of Washtenaw. Such records afforded means 
of knowledge, which is equitably synonymous with knowledge Itself , 
and leave without excuse one who so tardily seeks relief from tran- 
sactions which, if he had diligently pursued his rights, he might 
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easily hâve discovered and proved at a time when the actors in 
them were living, and had the f acts fresh in mind. Where the mat- 
ters complaraed of as frauds are eyidenced by public records, ac- 
cessible to ail, it is settled by the judgments of the fédéral and state 
courts alike that the party who seeks to avoid the efîect of such 
notice must show something more than concealment by mère si- 
lence, — some aflSrmative act of déception; some misleading device 
or contrivance on the part of the party charged with f raud intended 
to exclude suspicion, prevent inquiry and the institution of adé- 
quate measures of redress. New Albany v. Burke, 11 Wall. 107; 
Wood V. Carpenter, 101 U. S. 135; Pearsall v. Smith, 149 U. S. 231- 
236, 13 Sup. et. 833; Norris v. Haggin, 136 U. S. 386, 10 Sup. Ct 942; 
Robert v. Morrin, 27 Mich. 306; Richards v. Mackall, 124 U. S. 183, 
8 Sup. et. 437. 

Instead of taking such steps as the notice imparted by thèse con- 
veyances should hâve prompted (for they informed Mm that Morgan 
was disposing of his property), and although the bill avers that he 
was largely indebted at this time, which seems to hâve been as 
well known to complainant then as now, complainant did nothing. 
If thèse conveyances were fraudulent, or if he had reason to believe 
them so, the statutes of Michigan provided an ample remedy by 
which he could hâve contested their validity. He might hâve flled 
a judgment creditors' bill in the state court, or could hâve instituted 
a suit in attachment at any time since 1876, the date when he ac- 
quired the notes in question, by making afQdavit, pursuant to the 
statute, that Morgan, the debtor, had transferred, assigned, or con- 
veyed (or was about to do so) his property with intent to defraud 
his creditors, or that he had reason to believe that his transfers 
and conveyances were so made and for that purpose, or he could 
hâve called upon Morgan's administrator to take the proceedings 
authorized by section 5884, 2 How. Ann. St. In either of thèse pro- 
ceedings the amplest latitude of inquiry would hâve been allowed 
him, and the f acts attending the transfer and the considérations and 
motives thereof could hâve been fully investigated. Ordinary dil- 
igence should hâve stimulated complainant to prompt action. The 
course he pursued was the opposite. He has delayed inquiry and 
pursuit with at least constructive knowledge of the acts of which 
he now complains, and knowing, also, that Morgan, by âge and 
infirmity, had become incompétent, and although warned by the 
death of Lucy W. S. Morgan that the lapse of time was erecting the 
strongest équitable obstacles to his pretensions. Franklin L. Par- 
ker died February 20, 1894. June 8, 1894, complainant flled this 
bill, after the death of ail the actors in the transactions of which 
he complains. Assuming that the conveyances made by Morgan 
were made, as charged in the bill, as early as 1874, it appears that 
the défendants and those whom they represent hâve been in posses- 
sion of the lands conveyed by Morgan for nearly 20 years. For 18 
of those years, viz. since September, 1876, complainant has acqui- 
esced in Morgan's conveyances and défendants' possession of the 
property, until every witness to the transaction which he seeks to 
investigate has passed away. 
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By the statute of Micbigan (2 How. Ann. St. p. 2127^ § 8698), it 
is provided tliat: 

"After the 31st day of December, In the year of our Lord eighteen hundred 
and sixty-three, no person shall bring nor maintaln any action for the recov- 
ery of any lands or the possession thereof, or make any entry thereupon un- 
less such action Is commenced or entry madè withln the tlme hereln lim- 
ited, therefor, aiter the rlght to make snch entry or to brlng such action, 
shall hftveflrst accrued to the plaljitiff or to some person through whom he 
clalms, .to wlt: First. Wlthin flve years where the défendants claini title 
to the lànd in question, by, or through some deed made upon the sale thereof 
by an executor, admlnistrator orguardian or by a sherifC or other proper 
ministerlar oflicer under the order, judgiaent, decree or process of a court 
or légal tribunal of compétent jurisdiction withln this state. Second. With- 
ln ten years where the défendant clalms title under a deed made by some 
offîcer of thfs State or of the "United States, authorized to màke deeds upon 
the sale of lands for taxes assessed and levied withln this staté. Thlrd. 
Withln fif teeu years in ail . other cases." 

Whatevër inûf mity inhered in the conveyance by Morgan to the 
decedents^ Lu cy Morgan and Franklin L. Parker, the lapse of time 
has healed, uniess the case made by the bill can be brought within 
the provisioh of section 8724. That section provides: 

"If any person who is llabje to any of tte actions mentioned In this chap- 
ter, shall fraùdlilently confceal the cause of such action from the knowledge 
of the person' entltled theretb, the action may be commenced at any time 
withln two years after the person who is entitled to brlng the same shall 
discover tbat he has such cause of action, ajthough such action would be 
otherwlse bàrred by the provisions et this chapter." 

The conyeyaaces complained of neither concealed themselves, 
nor were ençh affirmative açts of fr^ud as are excepted from the 
opération of the statute., For aught that appears from the bilI, 
the facts it states as gpound of relief were as vpell knpwn to com- 
plainant for at least 15 years before this bill was âled as they now 
are. Complainant was under no disability, nor is it claimed that 
any affirmative acts on the part of Morgan, his wif e, or Franklin L. 
Parker hâve misled hini in any particular, or induced his inaction. 
The utmpst of his charges against the défendant Lucy Parker is 
that she had knowledg« of the object which Morgan sought to ac- 
complish by the conveyance of his property. This charge is made 
upon information and belief, and it clearly appears from the bill 
that complainant was in possession of that information, and had 
the same belief which he now entertains, before it became neces- 
sary to sue upon his jijdgment in this court, and for over three 
years before the flling of this bill. The bill makes no case whatever 
against the défendants Kinne and Johnson, except their possession 
in their représentative characters as executors of the estate of 
Lucy W. S. Morgan of the property conveyed to her by her husband, 
and except, also, the charge, upon information and belief, that they 
hâve in their possession books, papers, documents, etc., which would 
support the case of complainant. As this charge is made upon in- 
formation and belief, it lacks the weight and signiflcance which a 
positive averment would be entitled to receive, and, in the view we 
hâve taken of the case, is immaterial. 

There is no equity in complainant's bill, and it should be dis- 
missed, with costs. 
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LtJMLBY V. WABASH RY. CO. 
(Circuit Court, B. D. Micliigan. August 16, 1895.) 

1. JUDICIAL KOTrCB— FOKEIGN CrTIZENSIirP. 

Ttie court will take notice of ttie faet that Canadian citizens are "citl- 
zens and subjects of a foreign state," for tlie purpose of conferring juris- 
dictlon on a fédéral court. 

2. Allégations in Pleading— Conclusiveness. 

One who obtains a removal from a state court by a pétition alleging 
tliat the complainant is "an alien and citizen of" a foreign state caunot 
objeet to the jurisdiction of the fédéral court In another suit, which is a 
mère continuation of the former one. 

5. Same— Admissions. 

An allégation by plaintiff that a paper was signed by him after hearing 
it read, but that only part was read to him, is without any welght, when 
preceded by an admission that he did not know whether or not ail of it 
was read. 

4. SlGNATOKB OF PaPER— IGNORANCE OF CONTENTS. 

One can avoid the conséquences of bis failure to read a paper before 
signing it only by cleM proof that his failure to do so was induced by 
f raud or excusable mistake. 

6. Lachbs^Cancellation of Release— Mistake. 

A bill to cancel a release given by plaintifiC of ail claims on account of 
Injuries reoeired by plaintifC in a railroad accident alleged that it was 
given under a mistake caused by the statements of defcndant's physician 
that the injuries were slight and temporary, and were conflued to his 
head and arm, and that a pain in his shoulder was merely sympathetic, 
but that five montbs later he was told by an eminent surgeon that the 
right shoulder was permanently injured. It appeared that he then wrote 
defendant's surgeon that he would not consider hlmself bound by the re- 
lease, and would insist on "his rights" ; but he did not ofCer to return the 
money paid for the release, or assert a purpose of rescinding it till three 
years later, when he brought suit. He discontinued this suit to avoid the 
objection that he had not repaid the money recelved by him, and brought 
another suit six months later. Eeld, that he was guilty of lâches. 

6. Pleading— Statemb'nt of Conclusion. 

Allégations in a bill that certain things were done by plalntifC "fraudu- 
leiitly" and "surreptitiously" are mère statements of conclusions, not ad- 
mitted by a demurrer. 

7. Lâches. 

Plalntiff's poverty will not excuse delay in the assertion of his rights. 

This was a bill by Ephraim Lumley against the Wabasb Rail- 
way Company. Heard on demurrer. 

The complainant is a citizen of the province of Ontario, in the dominion 
of Canada, and flled his bill in this cause to obtain the cancellation and 
annulment of a release under seal, by him executed on the 7th day of Oe- 
tober, 1890, which discharged and released the défendant from ail actions, 
causes of action, damages, etc., which had accrued to complainant by rea- 
son of the alleged négligence of the défendant, whereby the plaintiff, who 
was traveling in one of the defendant's frelght cars, in charge of borses, 
was Injured by the concussion of the cars In making up the train at Dé- 
troit. He claims to hâve suffiered. In addition to a fracture of his arm 
and a slight injury to his head, a severe and permanent injury to his righi 
shoulder; and the release which he seeks to hâve canceled, it is the claim 
of the bill, covers, and was intended to cover, only the Injury to his arm 
and head; and he now seeks compensation for the more serious and the 
permanent injury to his shoulder. For this, in March, 1894, he sued the 
défendant in the circuit court for the county of Wayne. On the 27th of 
that month the défendant flled its pétition for the removal of the cause to 
this court, alleging thereln that the plaintiff was an alien and a subject of 
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the Queen of Great Britaln and Ireland, and that the défendant was and 
Is a corporation orgaulzed and exlsting under the laws of the state of Mis- 
souri, and a citizen and résident of said state. An order of removal was 
made upon this pétition, and the transcript from the state court was season- 
ably flled in this court The cause thus removed was, by stipulation be- 
tween the attorneys for the respective parties, discontinued on the 27th day 
of June, 1894, and on the l&th of September, 18Ô4, the plaintifE, descrlbing 
himself as "a résident and citizen of the province of Ontario, in the domin- 
ion of Canada" (belng In terms thè same averment of his citizenship as was 
made In the cause removed and subsequently discontinued), filed his décla- 
ration in this court, as commencement of suit, deseribing the défendant as 
a corporation organized and doing business under the laws of the state of 
Mlchigaa. The form of action viras case for the aUeged négligence of the 
défendant, whereby the plalntlff suffered the injuries mentioned above, 
while being transported over the defendant's road; and the déclaration 
also contains a count based upon the aUeged failure of the défendant to 
provide a compétent surgeon and physlcian to treat and care for the Inju- 
ries of the plaintiff, by reason of whlch failure and the alleged want of 
care and sliill of the physlcian employed by the défendant, to whose care 
the plaintiff submitted himself, the plaintiff did not receive proper treat- 
ment, and his injuries were greatly aggravated, and were rendered perma- 
nent aûd incurable, and bave disabled the plaintiff, and rendered him wholly 
unfit to labor or earn his livlng. The ad damnum of the déclaration is 
$20,000. The défendant pleaded the gênerai Issue. The cause came on 
for trial at the November term, 1894, of this court, and after the close of 
the évidence the défendant moved the court for an instruction to the jury 
to flnd a verdict for the défendant on the ground that the cause of action 
was barred by the release executed by the plaintiff. The followlng is a 
copy of the release in évidence by the défendant: 

"Exhibit A. Form 2,105. 

"Whereas, on the 3rd day of October, A. D. 1890, I, Ephraim Lumiey, 
of Ridgetown, Ontario, Canada, was a passenger of the Wabash Railroad 
Company, and as such passenger was engaged in the discharge of my duty, 
in carlng for horses loaded in car,— said car standing on tracks in K. R. 
yard. Détroit, Mich., at which tlme said car wherein I was was run against & 
upon by a locomotive, giving car heavy shock, whereby I was injured,— on 
the 3d district, B. division, of said railroad; and whereas, I, the said 
Ephraim Lumiey, received certain Injuries, to wit, severe contused and lac- 
erated wound on forehead, right side, fracture of right arm between wrlst 
and elbow, and vaiious Injuries and contusions, both internally and ex- 
temally, In and on varions parts of my body; and whereas, I, the said 
Ephraim Lumiey, belleve that my injuries are the direct resuit of the nég- 
ligence of said railroad company, Its ofiBcers, agents, and employés; and 
whereas, the said railroad company dénies any and ail négligence on the 
part of itself, its ofllcers, agents, and employés, and dénies any and ail lia- 
biUty for damages for the injuries so as aforesaid by me sustained, but by 
reason of an offer of compromise made by me, the said Ephraim Lumiey, 
for the purpose of avoiding litigation, to receive and accept the sum of 
seventy-flve dollars in full accord and satisfaction for ail claims for dam- 
ages whlch I may or might hâve, either at common l&vf or by vlrtue of any 
législative enactment of the state pf Michigan, for the injuries aforesaid, 
hâve paid to me the said sum of seventy-tive dollars: Now, therefore, in 
considération of the promises, and of the payment to me of the aforesaid 
sum of seventy-flve dollars, the receipt whereof I do hereby acknowledge, 
remise, quitclaim, and forever discharge the said the Wabash Eailroad Com- 
pany, its leased and operated Unes, of and from ail actions, suits, claims, 
reckonings, and demands for, on account of, or arising from injuries so as 
aforesaid received, and any, every, and ail results hereafter flowing there- 
from. Wltness my hand and seal this 6th day of October, A. D. 1890. 

his 
"Ephraim X Lumiey. [Seal.] 
mark 

"Slgned, sealed, and dellvered in présence of H. W. Morehouse. 

"Witnessed by Jno. Kniffen." 
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Tlpon the Intimation of the court at tlie close of the argument that tliis re- 
lease, being under seal, eould net be avoided at law, under the testlmony, 
but only upon a bill In equity, the court, upon the application of the plaintiff, 
permitted him to withdraw a juror, on condition that he should iile a bill in 
equity In this court within 30 days for the cancellation of said release. In 
compliance with this condition, the bUl of complaint in this cause was flled 
July 7, 1895. This bill describes the complainant as a "résident of the 
province of Ontario, dominion of Canada, and a citizen of the dominion of 
Canada." It sets forth substantially as stated in the déclaration the par- 
ticulars of the accident of the 3d of October, 1890, in the yards of défend- 
ant at Détroit; that, except the injuries to his head and the fracture of his 
right arm, plaintlfC was ignorant of the other injuries by him received, and 
for -which he sought compensation In the cause at law; that plaintiff con- 
tinued his joumey to his destination, Danville, 111., where he arrived Oc- 
tober 5, 1890, where his arm was treated by the chlef surgeon of the de- 
fendant; that on the moming of October 6, 1890, he went to said surgeon's 
office, where he met one Austin, an agent of défendant, who expressed 
his désire to settle with plaintiff for the fracture of his arm and the con- 
tusion of his head; that said surgeon then and there stated that the con- 
tusion was trivial, and that the fracture would be entirely healed in about 
six weeks, and that plaintiff would be entirely well, and able to résume his 
regular employment, in not to exceed elght weeks; that plaintiff's wages 
at that time were $8 per week, and Austin ofifered to pay plaintlfC for eight 
weeks' time at that rate, and a small sum for such additional médical at- 
tendance as he might require, — in ail, $75. This proposition complainant 
accepted, as his bill avers, upon those conditions, viz. "that he should be 
well in not to exceed eight weeks, and that he would accept the said 
seventy-five dollars in satisfaction of said injuries so talked about," and 
executed the releâse, receiving the $75 therefor. The bill avers that the 
claim agent, Austin, "pretended to read the paper to whieh your orator set 
his mark, but that he read the same with great rapidity. Whether he 
read ail of It, your orator does not know; but your orator charges that he 
did not, and that the only portion which was read so that complainant 
could understand it was that relating to the receipt of $75, and the ex- 
pression 'fracture of the arm.' " The further charge of the bill Is that, "in 
so far as the paper recites that there was a controversy as to the liability 
of the Company, it Is false and fraudulent, and was Imposed upon your 
orator fraudulently, and without proper readlng on the part of said claim 
agent, and that your orator never intended to exécute any such paper, and 
no such agreement was ever made between the parties"; that it was exe- 
cuted whoUy on the absolute and unqualifîed statements of defendant's 
chief surgeon "that complainant would be entirely well and able to résume 
his employment in not to exceed eight weeks, and the Implicit confidence 
in said statements by said plaintiff, who believed the same to be true, and 
he would not hâve set his mark to said paper except for such représentations 
and statements, nor would he hâve accepted the $75 as satisfaction for the 
forearm and the wounds on his head"; that, before this settlement, com- 
plainant's right shoulder and right part of his body adjacent began to pain 
him to such an extent as to alarm him, but the surgeon assured him that 
such pain was merely sympathetic, and arose from the fracture of the arm. 
Plaintiff returned to his home on the 7th of October, 1890, where his shoulder 
and the muscles and parts adjacent again distressed him greatly, so Lhat 
he could not remove his coat alone, and the same was necessarlly eut off 
his person. He dénies that any examination was made by the surgeon at 
Danville of any part of his body, except the forehead and right arm, and 
asserts that, from the timé of complainant's arrivai home, his shoulder 
grew rapidly worse, but, relying upon the assurance given him by the de- 
fendant's surgeon, he did not call a physician until the pain had become 
unendurable, and such as to cause him alarm; that he still suffers from 
such injuries; that the "injury to the shoulder is permanent, and is vari- 
ously described by surgeons whom he has consulted as adhésion of the right 
shoulder joint, atrophy of the muscles and Injury to the nerves of the 
right side, and in addition thereto, and as a conséquence tbereof, the loss of 
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moblUty of the Angers of the right hand, and that lils shoulder fias been dls- 
located ând fractured in said collision; tliat by reason of said injury he 
bas beep totally helpless since October 7, 1890, unable to pursue bis calling 
as a carpenter, sutt'ering f rom exci'ueiating pain day and nigbt, unable to 
clothe or wash himself or to put on or remove bis slioes and other articles 
of apparel; that for a number of weeks after bis return borne he believed 
that the injuries to bis shoulder would disappear with the healing of bis 
rigbt arm, but he then discovered that the injury was indepenUent and dis- 
tinct from the fracture of the forearm, and was permanent, and theieupou 
notified the chief surgeon of the défendant of such injuries, as additional 
to those for which said surgeon treated him, and notified the défendant 
that he should Insist that ,be was not bound by the receipt of seventy-five 
dollars paid to him at Banville, Illinois, as a consideiïition of the release, 
and that he should insist upon bis riglits In the premises"; that he lîept 
no copy of the release signed by him, and he disclaims recollection after 
his retum home of the contents thereof, except that it recited the receipt of 
$75, and something about the fracture of the arm, so that he was unable 
to teU bis frlends or his attorney what the contents of that pnper were. 
The bill further allèges that, "in the conversation preceding the exécution 
of the release by complainant, notbing was said about any injury, except 
that to the forearm, and that It was not the intention of the prarties to set- 
tle any other matter or thing. The complainant dénies tliat he ever freely 
or deliberately, or with Isnowledge, executed any paper releasing or dis- 
charging the défendant for any injuries to his persou whatsoever, except 
the fracture of the arm and the slight contusion of the brow, and that in, 
so far as said alleged release covers, expressly or impliedly, any other inju- 
ries, it was obtained from his surreptitiously and fraudulently; that he ia 
comparatively an ignorant person, unused to such business; had traveled 
but little on the railroad; that he never had any business, to speak of, with 
professional persons, and stood in great awe of persons of the eminence 
and standing of said claim agent and chief surgeon, and trusted entirely to 
the assurance of the former that he would rapidly recover, and he did not 
employ counsel, or examine the papers which were prepared (or him, but 
relied upon the good faith and honesty of said officers of défendant; that 
if said release was not obtained by actual fraud on the part of the ofBcers, 
and by the suppression from your orator of the truth concerning his phys- 
ieal condition by said surgeon, that then it was given and received under a 
mutual mistake of the vital facts concerning your orator's injuries; * » • 
that either said surgeon knew of the same, or surmised the saine, and sup- 
pressed the facts from your orator, or ail the parties, when said alleged 
release was made by your orator, were in total ignorance of said severe in- 
juries, and said àgreement which was arrived at was made under a total, 
complète, and vital misapprebenslon of fact on the part of ail the parties 
concerned; and that in either case said alleged release was never binding 
upon your orator." 

As an excuse for the delay in bringing his action, he allèges that he "was 
without means to enforce his rights against the défendant; that he résides 
In Ontario, and had scarcely pieans to meet his uecessary living expenses; 
that his financial condition was such that he was obliged to receive aid from 
a Masonic association of which he Is a member; that he had no money 
wherewith to fee lawyers to prosecute his claims, and was without the nec- 
essary means to pay for proper surgical and médical attendance, although 
he did receive surgical attendance out of the kindness of heart of local sur- 
geons who were willing to wait for their pay; • * • that during ail 
the years from his said injury, luntil the présent time, he bas been unable 
to earn, and never bas earnedi a single dollar,' although up to the time of 
his said injury he was well, bearty, and strong, and of full earning capacity, 
and constantly employed. * * *" He further says, after protesting 
against the necessity of repaying the $75 and interest, "that in June, 1894, 
the défendant furnished his attorney with a copy of the release, and, under 
the Instructions of sai(J attorney, complainant tendered on the 28th day of 
June, 1894, the seventy-fiye dollars and interest,— in ail, $94.60,— which the 
défendant declined to accept, * • •" The bill recites the commence- 
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ment of the sults in the Wayne circuit court and in this court, and formally 
tenders tlie $94.60 to défendant, and prays that the court wlll déclare the 
alleged release to be no settlement for the injury to complainant's rlght 
ehoulder and the adjoluing parts of the body, and that the voucher accom- 
panying such release may also be held for naught, and that the court wlll, 
by its decree, whally rescind or so reform.tlie release as to limit Its opéra- 
tion to the fracture of the forearm and the contusion of the brow, and in 
like njanner reform the terms of the said voucher, and hold such instru- 
ments to be no bar to the recovery of damages by the plaintifC. 

To this bill défendant flled a demurrer on several grounds: First. The 
jurisdiction is not made to appear by any averment in said bill. Second. 
That, by reason of the terms of the release, the same cannot be altered or 
set aside on paroi testlmony of the alleged facts set out in the bill. Third. 
That the same cannot be set aside as improvident. Fourth. That it cannot 
be set aside because, as alleged, the plaintifC failed to Inform himself of the 
contents of the release when he signed it. Fifth. That the release cannot 
be set aside on the ground that the same was executed by complainaht in 
reliance upon the opinion expressed by the surgeon of défendant that "the 
complainant would be well in not to exceed eight weeks." Sixth. That com- 
plainant's expenditure of the $75 paid by défendant, with knowledge of the 
settlement, for nearly four years, before offering to return it, was a ratifi- 
cation of the settlement, whlch, once made, was final and blnding on com- 
plainant. Seventh. That complainant dld not on his retum home in Oc- 
tober, 1890, and particularly after he was advised, as the bill avers, by an 
eminent surgeon, in March, 1891, of the nature and extent of the injuries 
to his shoulder, announce his purpose to rescind such settlement, and adhère 
to such announcement, and offer to return the money, but continued to treat 
the money as his own until the 28th of June, 1894. Eighth. That the pov- 
erty of the complainant, and his inability to fee lawyers, is no excuse for his 
<lelay. Ninth. That the delay of complainant from the fall of 1890 and 
from March, 1891, when he was f uUy advised of his légal rights, uhtil the 
spring of 1895, before filing his bill, is such lâches as bars the relief prayed. 

John F. McKinlay and Alfred Lueking, for complainàlnt. 
Alfred Russell, for défendant. 

SWAN, District Judge (after stating the facts). 1. The objec- 
tion that iurisdiction is not made to appear by any averment ih 
the bill is not well founded. The court will so far notice judi- 
cially the relation of the dominion of Canada to Great Britain as 
to recognize the citizens of Canada as "citizens and subjects of a 
foreign state." Whatever distinction there may be between the 
citizenship enjoyed by a subject of the queen of Great Britain, 
résident in the United Kingdom, and that possessed by a citizen 
of the dominion, or of its constituent provinces, they are both sub- 
jects of the same sovereignty, and "citizens of a foreign state," 
under the act of 1887, deflning the jurisdiction of the fédéral courts. 
The court will take judicial notice of historical facts recognized 
by the political power of the nation in treaties and otherwis-e. 
Jones V. U. S., 137 U. S. 202, 11 Sup. Ct. 80; Ex parte Lane, 6 Fed. 
34. The averment of the bill that complainant is "a citizen of 
the province of Ontario, in the dominion of Canada," is sufQcient 
to confer jurisdiction on this court, under the statute cited. If 
this were otherwise, however, the fact that défendant obtained the 
removal from the state court of the action at law brought by plain- 
tiff, in which exactly the same allégation of citizenship was made, 
and in its pétition alleged as a ground for removal that the com- 
plainant is "an alien and citizen of Great Britain," sufiice», of 
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Itself, indlepeadient of other considérations, to demonstrate that the 
first gronnd of the demurrer must be overruled, since the record 
in that cause,' of which this is a continuation or incident, estab- 
lished the alienage of the complainant. The second objection to 
the bill it is unnecessary to discuss. 

2. The remaining grounds of demurrer may be considered to- 
gether, as a demurrer for want of equity. There can be no ques- 
tion but that the terms of this release are suflBciently comprehen- 
sive to exclude recovery by plaintiflf for the injuries from which 
he is now suffering, although the same were not detailed speciflc- 
ally in the instrument, unlése the release can be avoided for fraud 
or mistake. "A release is held to include ail demanda embraced 
by its terms, whether particularly contemplated or not, and direct 
paroi évidence that a certain daim was not in the minds of the 
parties is not admissible. Deland t. Manufacturing Co., 7 Pick. 
2U; Hyde v. Baldwin, 17 Pick. 303; Sherburne v. Goodwin, 44 
N. H. 271. The surrounding facts and circumstances may, as in 
other cases, be shown, in order to apply the language of the instru- 
ment to its proper subject-matter, and prevent its application to 
a matter not inrolved in the transaction. Littledale, J., in Simons 
V, Johnson, 3 Barn. & Adol. 175; 1 Greenl. Et. §§ 286, 288." The 
Cayuga, 8 C. 0. A. 188, 59 Fed. 483, 486. In construing a release, 
"the intent is to be sought from the whole and every part of the 
instrument, and when gênerai words are used, if it appears by 
other clauses of the instrument, or other documents deflnitely re- 
ferred to, that it wasi the intent of the parties to limit the discharge 
to particular claims, courts, in construing it, will so limit it." Dunbar 
V. Dunbar, 5Gray, 103, 104; Averill y>Lyman, 18 Pick. 346; Brown 
V. Cambridge, 3 Allen, 474. There is, however, no need to invoke 
this rule of construction. The language of this release is jts own 
interpréter. The subject-matter of the instrument is described as 
"the severe contused and lacerated wound on forehead, right 
side, fracture of right arm between wrist and elbow, and varions 
injuries and contusions, both internally and externally, in and 
on varions parts of my body." This aggregation of injuries, of sim- 
ultaneous occurrence, and thus conjunctively stated in the récital, 
is ostensibly the foundation of the contract referred to in the 
covenants of the releasor, discharging and releasing the défendant 
from ail actions, suits, etc., arising from "injuries so aforesaid 
received, and any and every and ail results hereafter flowing there- 
from"; and for a discharge from liability from thèse, as a whole, 
défendant paid the stipulated considération. The notice to de- 
fendant that plaintiff would insist that he was not bound by the 
receipt of the f 75 paid him in settlement at Banville is cogent évi- 
dence that he knew, despite his déniais, the scope and effect of 
the release. It is not claimed that complainant was unable, be- 
cause of mental or physical inflrmity, to comprehend the instru- 
ment, or that his signature thereto was obtained by any false rep- 
résentations of matters of fact, nor yet that he was unable to read 
its contents. The charge that Austin read the paper rapidly, but 
did not read ail of it, immediately preceded, as it is, by the admis- 
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sion that complainant does not know whether he read it ail, is 
without weight. An intentional omission of a material part of the 
deed would be évidence of fraud, which is not to be presumed, 
but must be clearly shown; and this averment, not being well 
pleaded, is not admitted by the démarrer. Dillon v. Barnard, 21 
Wall. 430, If it is true that "the only part of the paper so read 
that he could understand it" was the words "fracture of the arm," 
and that relating to the $75, complainant was grossly négligent 
in signing until he knew its full import. He was in the complète 
possession of his faculties, unaffected by opiates, and so keenly 
alive to the situation, if his bill states truly, as to make his accept- 
ance of the $75 conditional upon his recovering in a limited time. 
The presumption is that he knew the contents of the paper he 
signed. Hazard v. Griswold, 21 Fed. 180; Howland v. Blake, 97 
U. S. 625; Insurance Co. t. Nelson, 103 U. S. 548; Gurley v. Harris, 
11 Allen, 112; Taylor v. Fleckenstein, 30 Fed. 99. If he did not, 
he c'an only avoid the conséquences of his négligence by clear 
proof that it was induced by fraud or excusable mistake. Says 
Gibson, C. J., in Greenâeld's Estate, 14 Pa. St. 491: 

"If a party who can read will not read a deed put before hlm for exécu- 
tion, or if, being unable to read, will not demand to bave it read or ex- 
plained, he is guilty of supine négligence, which, I take it, is not tlie subjeet 
of protection at law or Iri equity." 

To the same effect are Upton v. Tribilcock, 91 U. S. 45-50; Eailroad 
Co. V. Shay, 82 Pa. St. 198; Eccles v. Eailway Co. (Utah) 26 Pac. 924; 
Albrecht v. Eailroad Oo., 87 Wis. 105, 58 N. W. 72. 

Under thèse circumstances, and in the absence of fraud, complain- 
ant's case is not aided by the fact that the considération received in 
settlement of his claim against the railroad company has proved 
whoUy inadéquate to compensate him for the injuries he suflered, 
and their conséquences. "The law," said Lord Wynford in Blach- 
f ord V. Christian, 1 Knapp, 77, "will not assist a man who is capable 
of taking care of his own interest, eXcept in cases where he has been 
imposed upon by deceit against which ordinary prudence could 
not protect him. If a person of ordinary understanding, on whom 
no fraud has been praçticed, makes an imprudent bargain, no court 
of justice can release him from it." Willis t. Jemegan, 2 Atk. 
251; French v. Shoemaker, 14 Wall. 315, 333; Eyre v. Potter, 15 
How. 42, 60; Gavinzel v. Crump, 22 Wall. 308, 321; 1 Story, Eq. 
Jur. § 244. 

Does the complainant's case establish such fraud or mistake as will 
avoid the settlement? The bill avers that the release, so far as it 
covers the injuries from which complainant suffers, was obtained 
from him "surreptitiously and fraudulently," and "that if said release 
was not obtained by actual fraud on the part of the offlcers, and by 
the suppression from your orator of the truth concerning his physical 
condition, by said surgeon, then it was given and received under a 
mutual mistake of the vital facts concerning your orator's injuries." 
So far as the charge of fraud is concerned, it is clearly ill pleaded. 
It is made in the most gênerai terms, without stating the facts on 
which the charge reste. The free use of the epithets "fraudulent," 
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"fraudulently," and "surreptitiously" neither informa the conscience 
of the court of tlie facts of the case upon which it is asked to act, nor 
enables the défendant to meet the accusation of wrongdoing made 
against him. The pleading is open to the further objection that it is 
lacking in certainty and positiveness, and its charges are contingently 
and alternatively stated. It is not enough to denounce and opprobi- 
ously characterize the party or transaction assailed, but the facts 
should be so stated that the nature of the matter in issue will prima 
facie warrant the relief sought Brooks v. O'Hara, 8 Fed. 531; 
Hazard v. Griswold, 21 Fed. 178; Lafayette Co. v. Neeley, Id. 738; 
Fogg V. Blair, 139 U. S. 118, 11 Sup. Ct. 476. "A court of equity, 
when examining a bill of complaint to flnd a grievance which will 
justify its interposition, looks to the substantive facts averred in it, 
not to the adjectives or adverbs which may be added to qualify them." 
Per Grier, J., in Magniac v. Thomson, 2 Wall. Jr. 234, Fed. Cas. No. 
8,957. Such epithets are merely allégations of conclusions of law, 
which a demurrer does not admit. Ambler t. Choteau, 107 U. S. 
586, 591, 1 Sup. et. 556; Fogg v. Blair, supra; Dillon v. Barnard, 
supra; TJ. S. t. Ames, 99 U. S. 35, 45; Pullman's Palace-Car Co. t. 
Missouri Pac. Ey. Co., 115 U. S. 587, 6 Sup. Ct. 194. 

Whether the bill makes a case for relief on the ground of mistake 
of fact, it is not necessary to décide, Accepting its statements as 
sufflcient for that purpose, it seems clear that plaintiff's failure to 
promptly repudiate the: settlemont is fatal to his claim for rescission. 
He suffered severe pain in the injured shoulder at the time he exe- 
cuted the release. Without reproaching him for accepting the 
opinion of the surgeon that the pain was sympathetic, merely, and 
proceeded from the fractured arm, it appears that it continued and 
increased in severity from that time; that he was ad^ised by an 
eminent surgeon as éarly as March, 1891, that there was a fracture of 
the right shoulder and atrophy of the muscles in its vicinity on that 
side, and that his injuries were permanent. His only action on this 
knowledge and advice was a notification to the defendant's surgeon, 
mailed several months after the accident, that he should insist that 
he was not bound by the receipt of the |75 paid him, and that he 
would "insist on his rights in the premises." He made no ofEer to 
return the money paid him, nor did he further assert his purpose to 
rescind until he brought suit in tlie state court in March, 1894. His 
excuse for this inaction, and the failure to return what he had 
receiTcd, is that his poverty prevented. Having discontinued that 
suit to avoid the objection that he had not returned the money paid 
him by défendant, he brought his action in this court in September, 
1894, after tendering back the amount. Unfortunately for plaintiff, 
his pecuniary condition will not avail to condone his delay. Hay- 
ward V. Bank, 96 U. S. 611, 617; Leggett v. Oil Co., 149 U. S. 294, 18 
Sup. Ct. 902. It was his duty to pursue his claim promptly, and not 
by emptj'- words. Clegg v. Edmondson, 8 De Gex, M. & G. 787, 810. 
Even the institution of a suit does not of itself relieve a party from 
the charge of lâches. His failure to prosecute it with diligence sub- 
jects him to the same conséquences as if it had never been brought. 
Johnston v. Mining Co., 148 U. S. 360, 13 Sup. Gt. 585. He should 
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have announced his purpose to enforce his claim, and adhered to it. 
Grymes t. Sanders, 93 U. S. 55; McLean t. Clapp, 141 U. S. 429, 12 
Sup. et. 29. Instead of this, he remained passive for more than 3J 
years after the settlement, before he brought his first action, and for 
over 3 years after he was advised and convinced that his injuries were 
permanent and entailed total incapacity to labor, and he permitted 
nearly 5 years to run before flling this bill. The rétention of the 
money paid plaintiff, and his long acquiescence in the settlement, are 
not excused by any matter alleged in the bill. He knew in March, 
1891, ail the facts he now urges for the eancellation of the release, 
except the exact terms of that instrument, which he made no effort 
to leam, though he seems to have known its substance and elïect. 
Thèse facts constitute a ratification of the settlement, from which he 
cannot at this late day recède. The complainant's case is certainly 
pitiable, but it is impossible to afford him relief consistently with the 
priuciples of equity. He lias by his own remissness erected an in- 
euperable obstacle to the aid of the court. The demurrer must be 
Bustained, and the bill dismissed. 
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In re KEATING. 

(Circuit Court, E. D. Michigan. October 1, 1895.) 

1. Batl-wat Mortgaoe— State REGUi,ATroNS. 

In the absence of a décision ui^on tlie question by the suprême court 
of the State, the court will follow the décision of the suprême court that 
railway mortgages are not withln the purview of state statutes regu- 
latlng mortgages of chattels. 

2. SaME — PREFERENCE OP CLAIMS — RbCEIVERSUIP. 

In a suit to foreclose a mortgage on tlie property and net eamings of 
a railroad company, a receiver was appoiiited, to whom the comimny 
voluntarily paid over earnings received before his appointment. Held, 
that a holder of a judgment, on account of Personal iujuries rendered 
before the bringing of the foreclosure suit, could not claim sUcb earn- 
ings as against the receiver, he having failed to proceed against them 
before their payment to the receiver, or to obtain an Injunction against 
such payment. 

8. Samb. 

A judgment against a railroad company for Personal Injuries is not 
entitled to payment out of moneys in the hands of a receiver before bonds 
secured by a previous mortgage. 

4. Samb — Rights of Bond h oldeks— Subrogation. 

Where the receiver by order of court pays, out of moneys to which 
the bondholders are entitled, the wages of the employés, and likewise 
taxes constituting a first lien on the property, the bondholders are en- 
titled to be subrogated to the priorities of the employés and the state. 

6. Same— Foreclosure Suit— Effect. 

After the institution of a suit to foreclose a mortgage covering ail the 
property and net earnings of a railroad company, no lien on such earn- 
ings can be acquired by a geneial créditer. 

Suit by the Farmers' Loan & Trust Company against the Détroit, 
Bay City & Alpena Railroad Company to foreclose a mortgage. On 
pétition by Thomas Keating, by his next friend, to have a lien de- 
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clared in hîs favor on certain funds in the hands of the receiver 
appointed in the suit. 

0. A. Jahraus and N. J. Gonnine, for petitioner. 

Russell & Campbell, for receiver. 

SWAN, District Judge. On the Ist day of January, 1883, the 
Détroit, Bay City & Alpena Bailroad Company, a corporation or- 
ganized and existing under the laws of the state of Michigan, for 
the purpose of obtaining money for the completion of its road, ex- 
ecuted it» bonds to the sum of $2,500,000 for moneys loaned by the 
Farmers' Loan & Trust Company, a corporation organized under the 
laws of New York, and a citizen of the state of New York, and, to 
secure said bonds, executed a trust deed of even date therewith upon 
the property of the railroad company therein described as foUows, 
viz.: 

"AU the railroad and ail the railroad property of the Alpena Company 
lylng and belng In the state of Michigan; that Is to say, the entire main 
Une of railroad owned by it, extending from Au Sable to its junction with 
the Michigan Central Railroad at the station called 'Alger,' and ail the 
branches and sidings of the Alpena Company's railroad, as the same are 
used in the worlîlng of said railroad, amounting, in ail, to about twelve 
miles, and ail the property of every lilnd and nature now owned, or which 
may hereafter be acquired by, In the name, or on behalf, of, the Alpena 
Company, as part of, or for use In connection with the construction, main- 
tenance, worliing, and opération of, said railroad, main line, extensions, 
branches, and sidings from Alger to Alpena, In Alpena county, and also ail 
rights, privilèges, and franchises of the Alpena Company, and ail the net 
Income and revenue arising from the use and opération of its said railroad 
and property." 

On the 7th day of June, 1887, by way of confirmation and further 
assurance of the mortgage or deed of trust of January 1, 1883, the 
railroad company (in the body of both said deeds of trust or mort- 
gages designated, for brevity, as the "Alpena Company") conveyed 
to the Farmers' Loan & Trust Company, as trustée, ail its property 
and franchises in said second trust deed or mortgage particularly 
described by the route of the railroad company, and specif ying with 
more particularity the sidings and branch Unes, as well as the main 
line; the length of the railroad, inclusive of thèse, being stated in 
said second trust deed as f ollows : "Making, in ail, main and branch 
Unes, and sidings built to date, about 183^*/ioo miles of track, more 
or less." Said second trust deed also contained the foUowing fur- 
ther description of the property conveyed: 

"And ail the property, of every liind and nature, now, or which may 
hereafter be, acquired by, in the name or on behalf of, the Alpena Company, 
as a part of, or for use In connection with the construction, maintenance, 
worliing, and opération of, said railroad, main Unes, extensions, branches, 
and sidings from Alger, in Arenac county, to Alpena, in Alpena county, and 
also ail rights, privilèges, and franchises of the Alpena Company, and 
ail the net Income and revenue arising from the use and opération of its 
said railroad and property." 

By the first trust deed above mentioned it was provided that: 

"If the mortgagor company should fall to pay the Interest or principal 

of any of the bonds issued thereunder and secured thereby, or any part 

thereof, when the same should be due and payable, or in due tlme, ail taxes 

or assessments lawfully Imposed upon the premises and property thereby 
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granted, and should remain In default, In eJther or any of thèse partlcu- 
lars, lor the period of sixty days, then, and In such case, It should be law- 
ful for, and, upon the request In wrltlng of the holders of at least one- 
tenth In amount of said bonds then ontstanding and unpaid, It should be 
the duty of, the trustée, its successoi; or successors, to enter upon and tabe 
possession of sald railroad, and Its personal and other property, and any 
part thereof, and either the sald premises and property, and every part 
thereof, in its own rlght, or as the agent of the sald mortgagor company, 
or the complainant, or Its successor or successors, as its discrétion might, 
and, on the request In writing of one-tenth in amount of said bonds then 
outstandlng, should, cause said mortgage to be foreclosed, either by proper 
proceedings therefor to be talcen in a court of compétent equity jurlsdiction. 
or by advertisement and sale under the statute of the state of Michigan In 
that behalf made and provided, as the trustée should elect." 

Both of thèse trust deeds contain the usual detailed provisions of 
such instruments declaratory of the rights and obligations of the 
respective parties. Thèse trust deeds were duly recorded in the 
offices of the register of deeds of the several counties through which 
the road ran, as early as July 7, 1887, but neither was ever flled as 
a chatte! mortgage. The mortgagor failed to pay the interest upon 
its bonds which fell due July 1, 1893, and havlng remained in default 
for more than 60 days, on the 4th day of September, 1893, complain- 
ant ûled this bill, praying that it might be placed in possession of the 
mortgaged premises personally, or that a receiver might be appointed 
of the rights, franchises, and property conveyed by the trust deed, 
Tvith the usual power and authority to operate the railroad, and pray- 
ing, also, the usual decree of foreclosure and sale of the mortgages, 
with the proper and customary incldental relief to that end. No ap- 
pearance was entered for the mortgagor, and a decree pro confesso 
in favor of complainant was duly entered. 

In accordance with the prayer of the bill, complainant, on Sep- 
tember 5, 1893, applied for the appointment of a receiver, and the 
parties were heard upon this motion. The court took under ad- 
visement the names of the persons suggested for the receivership, 
and on the 23d day of October, 1893, with the consent of ail the par- 
ties in interest. Don M. Dickinson was appointed receiver. In Sep- 
tember, 1891, while the railroad company was operating its road, 
the petitioner, Thomas Keating, a minor, while riding as a passen- 
ger upon one of its trains, was injured through the négligence of 
the railroad company, and by William Drager, his next friend, 
brought an action for damages against the company in the circuit 
court for the county of losco on the 5th day of April, 1892. The 
cause came on for trial in August, 1893, and the plaintiff obtained 
a verdict and judgment therein for the sum of $10,000 against the 
mortgagor corporation. For this sum, and the costs in said cause, 
taxed at the sum of |143.30, an exécution was issued eut of the said 
circuit court for the county of losco August 31, 1893, returnable 
October 31, 1893, in favor of the plaintiff, against the goods, chat- 
tels, lands, and tenements of the railroad company. This writ was 
levied by the sherifl of the county of losco on the 12th day of Sep- 
tember, 1893, upon 3 locomotives and 450 tons of soft coal, the prop- 
erty of the railroad company. The property seized was duly ap- 
praieed, and a notice of the sale thereof posted, as required by the 
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laws bf Miçhigan. TJpon the pétition of the receiver, reciting the 
levj upon ,said property, the purpose and threat of the sheriff to 
sell the same under his levy, and pf aying that the sale of the prop- 
erty might be restrained, on the ground, among other things, that 
the same, at the time of the levy, was in the custody of this court, 
under the bill flled herein, and was not subject to be taken under 
process of any other court, an order was issued and served, calling 
uppn Keating, his attorneys and counselors, and the sheriff, to 
show cause why said sale should not be enjoined, and the seizure 
of the property taken under exécution be punished as a contempt 
of this court. A hearing was had upon the pétition and the re- 
spondent's answer thereto on the ]3th of November, 1893, when it 
was adjudged and decreéd as follows: 

"(1) The englues and coal descrlbed in the pétition are included wlthin 
the lien of the mortgage under foreclosure In this cause, and that the re- 
ceiver Is entltled to the possession of the same; (2) that T. P. Coe, sheriff 
of losco county, be, and he is hereby, commanded to surrender forthwith 
to the sald receiver the possession . of the sald three englnes and the four 
hundred and flfty tons of coal levied upon by him, as set forth in said péti- 
tion; (3) that s^id ï. P. Cpe, sherifC of losco county, and said Thomas 
Keating, by William Drager, his next friend, be, and they are hereby, per- 
petually enjoined from attempting to sell any or ail of the sald englnes and 
coal, and from p,ttempting in any manner td interfère wlth the possession or 
control of the same by said receiver." . 

No appea.l..was taken froni; this decree and order, and the same 
still stands in full force and effect. 

On the 28tb;0f Dçcember, 1893, the receiver flled his pétition in 
this court, setting forth that September 29, 1893, petitioner, Keat- 
ing, had taken out a writ of garnishment in said cause in the circuit 
court for the county of losco, and on the 21st day of October, 1893, 
a second writ of garnishment in the same cause and court, against 
Nelson and Barney Mills, of Marysville, St. Clair county, Mich., and 
that thèse writs were served, respectively, on the 2d and 23d day s 
of October, 1893. Garnishees, Nelson and Barney Mills, had flled 
written disclosures to said writs of garnishment, admitting that, at 
the time of the service of the flrsit writ, they were indebted in the 
sum of 11,329.07 for freight bills rendered the said garnishees by 
the railroad company, and that, at the time of the service of the sec- 
ond writ, they were indebted, for a like considération, to the rail- 
road company, in the sum of |1,688.88, making a total indebtedness 
upon the two writs of $3,017.95 ; that the garnishees, on flling thèse 
disclosures, obtained in the state court an order citing the receiver 
to interplead in the garnishment proceeding, and to flle its claim 
to the moneys garnished. The receiver, insisting that ail the in- 
debtedness of the said Nelson and Barney Mills to the railroad com- 
pany accrued at and after the flling of the bill in this cause, and 
became due and owing to him as receiver, and denying the right of 
Keating to interfère, by said garnishment proceeding», with said 
indebtedness owing from the garnishees to the railroad company, 
prayed and obtained an order of the court that the garnishees show 
cause why they should not be ordered to pay the amount disclosed by 
them to the receiver, and that Keating and Drager be restrained 
and enjoined from taking any further proceedings under said writs 
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of gàrnishment against said Nelson and Barney Mills. A tempo- 
rary restraining ordef, prohibiting furthèr proceedings against the 
garnishees pending the hearing and décision of the order to show 
cause, was issued. To this order Keating made return, protesting 
against the jurisdiction of the court over the subject-inatter of the 
pétition of the receiver, and insisted: (1) That the appointaient of 
the receiver was, by agreement between the complainant and the 
défendant in the principal cause, not to take effect until on and 
after November 1, 1893, and that the receiver did not take posses- 
sion of the property of the railroad company until said Ist.day of 
November. (2) The respondent denied that the mortgage to be 
foreclosed was a first lien upon ail the property of the railroad com- 
pany at the time of this exécution, or upon property since acquired, 
and denied that the petitioner, Under said mortgage, was entitled 
to the net income or revenue arising from the use and opération of 
the railroad and property, and insisted that such income and reve- 
nue, accruing before November 1, 1893, was subject to légal process 
for the payment of respondent's said judgment of |10,000 and costs. 
That the fare paid by Keating to the railroad company at the time 
he was injùred (September 21, 1891) inured to the use and benefit 
of the complainant as trustée under- the mortgage, and that his said 
judgment for damages and costs ought equitably tobe declared a prier 
lien on the property of the railroad company to that of the bond- 
holders under the mortgage. Insisted upon the validity of the 
proceedings in gàrnishment, and asserted his right to hold the sums 
disclosed as owing by the garnishee, alleging that the same were 
revenues of the railroad company, which accrued prior to the 23d 
day of October, and the Ist day of November, 1893, and that the mon- 
eys garnished accrued for freight charges owihg the railroad com- 
pany during its opération of its road, were merely a debt owing said 
company, and not net income, within the terms of the mortgage. 
On March 26, 1894, after a full hearing upon the pétition, and the 
cause shown in response thereto, the court decreed that the moneys 
garnished were covered by the mortgage, the garnishees were com- 
manded to pay the same to the receiver, and the petitioner, Keat- 
ing, was perpetually enjoined from attempting in any manner to 
pursue thèse funds. No appeal was taken from this order and de- 
cree, nor any change made therein, and the garnishees hâve paid 
the moneys as ordered. 

Under his pétition, Keating, on July 9, 1895, again asked to hâve 
applied to the satisfaction of his judgment the moneys disclosed as 
owing by Nelson and Barney Mills to the railroad company, on the 
ground that the same constituted part of the earnings of the rail- 
road prior to the 23d day of October, 1893, the date of the appoint- 
ment of the receiver, and also that he might be declared to hâve a 
lien upon the sum of $6,859.12, which was paid over by the prési- 
dent of the railroad company to the receiver before October 23. 1893, 
and which, by a stipulation of facts flled July 9, 1895, it is admitted 
constitute a part of the net earnings of the railroad company for 
the months of September and October, 1893. This stipulation also 
admits: That the earnings of the said railroad company for the 
v.TlF.no.l — 3 
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mpnths of September and Octofeer, 1893, were as follows: Septemr 
bet-: ;^dss eamings, $30,573.59; net earnings, |7,26L32. October: 
grosS eamings, $18,835.87; net earnings, $6,573.46. And that, sub- 
séquent to his appointment, and in conformity with the order of 
the court appointing him, the said receiver made the following pay- 
ments for accounts against said railroad company accruing prior 
to his appointment, to wit: 

Forpay roll, August, 1893 $ 6,200 00 

" " " September, 1893 7,000 00 

" " " October, 1893 7,000 00 

For State taxes, 1892 7,836 42 

Total $27,536 42 

— That said mortgagees never took possession of any of the property 
of said défendant, under its mortgage, until the possession taken 
by said receiver after his appointment. It is also admitted that to 
the judgment of the circuit court for the county of losco in favor 
of said Keating, and against the railroad company, the receiver, by 
leave of the court, took a writ of error from the suprême court of 
Michigan, where the judgment in said cause was affirmed, 62 N. 
W. 575. On July 9, 1895, argument was had upon the claim of the 
petitioner for the payment, from the proceeds of the sale of the mort- 
gaged property, of Keating's judgment for damages and costs, the 
court having, by its order, reserved from distribution a portion of 
the fund received from the sale of the mortgaged property, to an- 
swer any claims that might be established against the same as en- 
titled to préférence over the claims of the bondholders, The con- 
tention of the petitioner upon this last hearing resolved itself into 
three propositions: (1) By his levy upon the engines and coal, and 
the garnishment of the moneys owing from Nelson and Barney Mills 
to the railroad company, petitioner acquired an équitable lien on said 
property and moneys; (2) that the moneys paid by the président of 
the company to the receiver, which had accmed from earnings prior to 
October 23, 1893, were not subject to the lien of the mortgage, and 
should be appropriated to the satisfaction of his judgment; and (3) 
that complainant's mortgage, so far as it covers personal property, is 
void as against creditors, because not flled with the city clerk of 
Détroit, where défendant resided. The efifect of failure to file the 
trust deed as a chattel mortgage is not material hère. In the con- 
flict of authority which exists upon that question, this court, in the 
absence of a décision upon it by the suprême court of Michigan, 
would follow Hammock v. Trust C!o., 105 U. S. 77, 92, holding that 
railway mortgages are not controlled by the statutes regulating 
the mortgage of chattels. 

So far as respects the petitioner's right to the enforcement of the 
levy made upon the engines and coal, ail question has been put at 
rest adversely to petitioner by the decree of the court directing the 
surrender of that property to the receiver, and awarding a perpétuai 
injunction against the petitioner from interférence therewith, and 
commanding the sheriff to restore said property to the receiver. By 
its decree of November 13, 1893, it was held that the engines and 
coal were covered by the terms of the mortgage, and the receiver 



FARMERS' LOAN & TRUST CO. V. DETROIT, B. C. & A. B. CO. 35 

was entitled to the possession thereof. No appeal bas ever been 
taken from this decree, and it bas become res adjudicata upon the 
issue joined between tbe parties as to the right of the petitioner 
to bave said property applied in satisfaction of Ma judgment, under 
the process levied upon the same. 

Tbe claim of the petitioner to the moneys owing from Nelson and 
Barney Mills to tbe railroad company cannot be sustained for tbe 
same reason as that which bars bis claim to the locomotiTes and coal. 
On March 25, 1894, after f ull hearing, it was decreed that the moneys 
disclosed to be owing were due to the receiTer, tbe garnisbees were 
commanded to pay the same to him, and a perpétuai injunction was 
awarded, enjoining petitioner from further pursuing the same. No 
appeal was ever taken from this decree and order, and it concludes 
ail further contest over tbe status of the f und gamished. 

Tbe remaining question arises upon the alleged equity of tbe pe- 
titioner to the sums paid by the railroad company to tbe receiver 
from earnings of the road whicb had accrued prior to October 23d. 
This fund,-Hf 6,859.12, — it is contended, was not subject to the lien 
of tbe mortgage, but is the property of the company; and its appro- 
priation to the claims of the bondholders is a wrong to petitioner, 
which should be redressed by applying it to tbe satisfaction of bis 
judgment against tbe mortgagor, whose property it is said to be. 
Tbe argument in support of this claim assumes — and probably cor- 
rectly — ^that the decrees denying the validity of the levy and of fhe 
garnishment proceedings were determinative only of tbe petition- 
er's right to enforce the application of the property levied upon and 
the funds garnished to tbe satisfaction of bis judgment, but do not 
preclude hi» resort to other property of the judgment debtor, to 
which be can establish bis claim. The fundamental proposition in 
support of tbe claim to the f und now in question is that, under the 
foUowing clause in the mortgage, descriptive, in part, of the prop- 
erty conveyed, viz. "ail the net income or revenue arising from the 
use or opération of its railroad and property," complainant bas no 
right to any income which accrued prior to the receiver's appoint- 
ment, and, as a corollary from this proposition, that petitioner hav- 
ing, "by his garnishment and this pétition, a first claim to and levy 
upon thèse funds, they should be applied to bis debt." Had peti- 
tioner acquired a lien by légal proceedings, or otherwise, upon the 
earnings of the railroad company made prior to the commencement 
of this suit, a différent question would bave been presented, and, 
under the doctrine laid down in the case of Grilman v. Telegraph Co., 
91 U. S. 603, 617, be doubtless could bave maintained bis claim, or 
could hâve garnished tbe funds of tbe company in tbe hands of its 
agents, so long as the mortgagor was in possession of the property, 
or at any time before tbe proper judicial authority should interpose, 
because the possession of the earnings by the mortgagor, whicb 
was impliedly permitted by the terms of the mortgage, would render 
such earnings liable to the creditors of the company as fully as if 
the mortgage never existed. But, if the fund hère in controversy 
was liable to seizure at tbe instance of creditors, no step waa 
taken by petitioner before this suit was commenced to arrest it in 
the hands of the mortgagor or it» agents, Petitioner delayed pro- 
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ceeding against it until the company had paid it over to the re- 
ceiver, into whose hands it came, unburdened by any lien in favor 
of petitioner. By the terms of the mortgage, if the mortgagor f ailed 
to pay the interest or principal of any of the bonds which it was 
made to secure, or any part thereof, when the same were due and 
payable, or, in due time, ail taxes or assessinents lawfuUy imposed 
upon the premises and property mortgaged, and should remain in 
default, in any or either of thèse particulars, for the period of GO 
days, and upon other conditions, not necessary hère to mention, it 
became lawful for the trustée, upon request in writing of tlie spec- 
ified number of bondholders, to enter upon and take possession of 
ail the mortgaged property, and, among other things, to receive the 
income and proflts thereof, and to apply the net income and prolits 
to the payment of the principal and interest of the bonds then out- 
standing; or the trustée, his successor or successors, might, in its 
discrétion, and on like requests of the soecified number of bond- 
holders, cause the mortgage to be foreclosed, either in equity, or 
by advertisement and »ale, under the statutes of the state of Michi- 
gan, Upon such sale, the trustée, and its successor or successors, 
were authorized to apply the net proceeds of the sale to the payment 
of the bonds. No lien having been acquired upon the sum paid by 
the company to the receiver, nor any injunction having been ob- 
tained against the payment thereof, but the same having been vol- 
untarily paid by the mortgagor, such payment aifords^ no cause of 
complaint to petitioner. If that sum had been received f rom earn- 
ings of the road made prior to the institution of this forecîosure 
suit, it îs doubtless true that the payment could not hâve been en- 
forced against the objection of the mortgagor; but the right to 
make or withhold it was personal to the mortgagor, and, under the 
circumstances of this case, could not be interfered with or prevent- 
ed by the petitioner, or any other unsecured créditer of the mort- 
gagor, having no superior equity to that of the trustée for the bond- 
holders. 

The theory of petitioner's daim is an extension and misapplica- 
tion of what is ruled in Fosdick v. Schall, 99 U. S. 252, and repeat- 
edly since declared by the same court, that — 

"Tlie Income out of which the mortgage is to be paid is the net income ob- 
tained by deducting from the gross earnings what is required for necessary 
operating and managing expenses, proper equipnient, and useful improve- 
ments. Bvery railroad mortgagee, in accepting iris sccurity, impliediy agrées 
that the eurrent debts, made in the brdinary course ol; business, shall be paid 
from the eurrent receipts, before he has any daim upon the income." 

This, however, affords no warrant for the contention that ail the 
liabilities incurred by the railroad company in the opération of its 
road before the mortgagee demands possession, or before the ap- 
pointment of a receiver, are to be rated in the category of eurrent 
debts and expenses, entitled to préférence over the claims of the 
bondholders. As elsewhere said in the case just cited, the expenses 
and debts which are held prior in equity to the mortgagee's' debt 
are "outstanding debts for labor, supplies, equipment, or permanent 
ijnprovement of the mortgaged property." There is nothing in that 
case, nor in the subséquent décisions of the court, extending this 
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préférence to other classes of claims. This is expressly so ruled in 
Kneeland v. Trust Co., 136 U. S. 89, 97, 10 Snp. Ct. 950; St. Louis, 
A. & T. H. R. Co. V. Cleveland, (J., C. & I. Ry. Ce, 125 U. S. 658, 673, 
8 Sup. Ct. 1011; Thomas t. Car Co._, 149 U. S. 110, 13 Sup. Ct. 824. 
Petitioner's judgment for personal injuries does not entitle him to 
rank as a secured creditor of the railroad company, nor lias a court 
of equity power to displace tlie vested riglit of the bondholder in 
favor of such a claim. See, also, Haminock v. Trust Co., 105 U. S. 
91; Burnham v. Bowen, 111 U. S. 777, 4 Sup. Ct. 675. 

It is admitted by the stipulation of facts that this $6,859.12 paid 
to the receiver constituted a part of the net earnings of the road 
for September and October, 1893. The payments made by the re- 
ceiver upon the August pay roll, which the order appointing that 
offîcer required him to discharge, amounted to $6.200, and the 
amount paid for the state taxes for 1892, which, under the laws of 
Michigan, were a lien paramonnt to the mortgage and ail other claims 
against the property, is $7,336.42. The total of thèse sums — namely, 
$13,536.42 — is nearly double the sum paid to the receiver by the 
company from thèse net earnings. Whatever right, therefore, if 
any, could be claimed by petitioner in the net earnings is manifestly 
subject to the equity of the bondholders to reimbursement of the 
$13,536.42, the payaient of which removed the incumbrances men- 
tioned, and for which sum the bondholders are equitably entitled to 
be subrogated to the priority of tlie state and the laborers and em- 
ployés of the road. ïhe fact that the receiver was not appointed 
until October 23d does not aid the petitioner. By the institution 
of the foreclosure suit in this court on the 4th of September, 1893, 
this court acquired jurisdiction of the property, and took possession 
thereof for the purpose of administering the sarae, and enforcing the 
remédies of the complainant and other lien creditors, and thereby 
exempted the property from the process of any other tribunal. Hav- 
ing then no lien upon this fund, petitioner could acquire none upon 
it. or on any part of the mortgaged property, after the institution 
of this suit. Trust Co. v. Morrison, 125 U. S. 609, 8 Sup. Ct. 1004; 
Gilman v. Telegraph Co., 91 U. S. 603, 617; Dow v. Railroad Co., 
124 U. S. 652, 8 Sup. Ct. 673; Sliields v. Coleman, 1.57 U. S. 168, 15 
Sup. Ct. 570. As ruled by thèse cases, the commencement of this 
suit Avas such a demand as entitled the complainant to receive the 
earnings and income of the railroad. 

With regard to the costs taxed against the railroad company upon 
the writ of error taken out to the circuit court of the county of 
losco from the suprême court of Michigan, as the writ was issued 
at the instance of the receiver, in the belief that a reversai of 
the judgment could be obtained, and further litigation of petition- 
er's claim in this court thereby obviated, and has occasioned the 
petitioner some expense in maintaining his judgment in the court 
below, it seems right that the taxable costs in that cause in the su- 
prême court of Michigan, not including those taxed in the circuit 
court for the county of losco, should be paid by the receiver. 

For the reasons stated, ail the other relief prayed by the pétition 
of Keating must be denied. An order will be entered in accordance 
with this opinion. 
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FARMBRS' LOAN & TRUST CO. v. CAPE FBAR & T. V. Rï. 00. et aL 

LASH V. FARMERS' LOAN & TRUST CO. et al. Ex parte LOW et al. 

(Circuit Court, B. D. North Carolina. December 20, 1895.) 

FoBBCLOsuRB PROCEEDiNfis— Intervention by Bondholders' Committee. 
When, in the course of a proceedlng to foreclose a railroad mortgage, 
It develops that différences of opinion exlsted between commlttees repre- 
seutlng différent bondbolders, so that probably no order for sale can be 
made which will command the consent of tUe parties in interest, it Is 
proper to allow sueh commlttees to be made parties. 

Suits by the Farmers' Loan & Trust Company against the Cape 
Fear & Yadkin Valley Eailway Company, the Mercantile Trust & 
Deposit Company of Baltimore, John W. Fries, as receiver of the 
North State Improvement Company, and William A. Lash, as trus- 
tée, and by William A. Lash against the Farmers' Loan & Trust 
Company, trustée, the Cape Fear & Yadkin Valley Eailway Com- 
pany, and John Gill, as receiver of such company. Heard on an ex 
parte pétition by C. Adolph Low, George F. Baker, and William E. 
Strong, committee, asking leave to intervene. 

Seward, Guthrie, Marowetz & Steel, for interveners. 
Turner, McClure & Rolston, for Farmers' Loan & Trust Co. 
Charles Price, for Cape Fear & Y. V, Ey. Co. 
Cowen. Cross & Bond, for receiver and Mercantile Trust & Denosït 
Co. 

SIMONTON, Circuit Judge. This is a pétition praying leave to 
intervene and be made parties défendant to the main cause. The 
Cape Fear & Yadkin Valley Eailway has a Une having its termini 
at Wilmington, N. C, and Mt. Airy, in the same state. The road 
has three divisions, known as "A," "B," and "C." Bonds were issued 
upon each division. The bonds secured by Division A are known 
as the "A Bonds," those secured by Division B as "B Bonds," and so 
with bonds secured by Division C, as "C Bonds." Each class of 
bonds has the first lien on its own division. Ihe mortgage was ex- 
ecuted to the Farmers' Loan & Trust Company, securing ail of thèse 
bonds, but distinguishing them so that the extent of the prior lien 
of each class of bonds on its own division was expressed and de- 
clared. Default having been inade, the complainant, as trustée of 
ail the bonds of every class, flled its bill for f oreclosure of the mort- 
gage and the appointment of a receiver. To this bill the railroad 
company was made a party défendant, with other parties. But ail 
the bondholders were represented by their trustée. A receiver was 
appointed. Creditors were called in, and ail the bonds hâve been 
presented to and proved before the spécial master thereto named. 
The spécial master has made his report as to ail existing daims, and 
the cause is nearly, if not quite, ripe for a flnal decree. Looking 
to that contingency, the bondholders hâve been in consultation, and 
are now endeavoring to agrée upon a plan of reorganization. To 
that end a committee was formed, called hereafter the "Baltimore 
Committee," of which Messrs. Blackford, Perot, Tompkins, Eedwood, 
Gordon, and Riddendorf are the members. They hâve formulated 
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and hâve presented a plan of reorganization, for the considération 
of the bondholders. The petitioners are another committee, rep- 
resenting holders of A bonds, hereafter called the "New York Com- 
mittee." Some of thèse had answered the invitation of the Balti- 
more committee, but others had not Those of them who had an- 
swered the invitation of the Baltimore committee now withdraw 
therefrom. It seems that difEerences of opinion exist between the 
bondholders represented by the New York committee and those rep- 
resented by the Baltimore committee as to the rights of A bondhold- 
ers, and the concessions to be made to the other classes of bonds. So 
that in ail probability no order for sale of the property and distribu- 
tion of the proceeds will be submitted which will command the con- 
sent of ail parties in interest, and the settlement of the terms of such 
order and distribution will devolve on the court In view of this, 
this pétition is iiled. The contention is that the course of proceed- 
ing has developed a différence of opinion and of interest among bond- 
holders, ail of whom are represented by the same trustée; that in 
this event the trustée, who owes equal duties to ail, cannot vindicate 
or espouse the claîm of one class of bonds against the other. But 
it must maintain a neutral attitude. Under thèse circumstances, 
each class of bondholders deprived of that protection which naturally 
would be given by the trustée must protect its own interest itself. 

There can be no doubt that as a gênerai rule the trustée of a rail- 
road mortgage represents ail the bondholders, and that his acts bind 
them, if done in good faith. Eichter v. Jérôme, 123 U. S. 246, 8 Sup. 
et 106, and cases there cited. And, when différences of opinion 
exist between the bondholders, "it is not improper that he should 
be govemed by the voice of the majority, acting in good faith and 
without collusion, if what they ask is not inconsistent with the pro- 
visions of the trust." Bank v. Shedd, 121 U. S., at page 86, 7 Sup. 
et 807. But this décision of the trustée is not final. It is review- 
able by the court, and in such review the objecting bondholders hâve 
the right to be heard on their own behalf. This follows as a corol- 
lary. In the case just quoted, bondholders in person were allowed 
to intervene and to become parties. In Williams v. Morgan, 111 U. S. 
684, 4 Sup. et. 638, two bondholders in the foreclosure of a railroad 
mortgage were allowed to come in and state their own objections 
to the course of the trustées, and to the distribution of proceeds of 
sale. In that case Mr. Justice Bradley says: 

"We thlnk the position of Williams and Thomson made them quasi par- 
ties In the case, and brought them withln the reason of the former cases 
decided by thls court, In which persons Incldentally Interested In some 
branch of a cause hâve been allowed to Intervene for the purpose of pro- 
tectlng their interest, and even to come Into this court, or to be brought hère 
on appeal." 

The principle is that when, for any reason, the trustée cannot fully 
represent the bondholder, he can himself be heard on his own behalf. 
Having proved his bonds, he is already a quasi party; that is to say, 
with a voice in the cause, although not on the record. When he 
shows a cause of complaint, he has the right to be put in the record, 
go that complète relief can be given for or against him. In the près- 
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ent case the trustée desires that the petitioners be permitted to repre- 
sent their bondholders. The discussion at the bar bas developed a 
great différence of opinion between thèse bondholders and those in 
their class represented by the Baltimore committee, as well as the 
bondholders of Classes B and C. As the avowed purpose of the 
Baltimore committee is to présent a plan for sale and reorganization, 
and as the New York committee differ from them, the court cannot 
reach a conclusion without hearing both sides. As the conclusion to 
be reached is subject to review in the appellate court, the final resuit 
cannot be reached unless the petitioners are recognized on the record. 
But both committees must be put on the same footing. It appearing 
that nearly ail the steps pertaining to a final order bave been taken, 
such orders as may be taken in this cause will probably look to tliis 
end. It is ordered that the petitioners and the Baltimore committee, 
also, be recognized as parties to this cause, entitled to be heard 
therein. And that notices of ail motions, except such as relate 
purely to the administration of the property by the receiver be served 
npon counsel of each one of the committees, to be designated by 
them, respectively. 



ST. PAUL, M. & M. Rï. CO. v. SAGE, 
(Circuit Court of Appeals, Eighth Circuit. December 2, 1895.) 

No. 630. 

1. Railroad Aid Gratît— Timb of Taking Bffect. 

Lands within the primary limits of a land grant In aid of a rallroad are 
identifled, and segregated from tlie publie domain, by the flling wlth and 
acceptance by the secretary of the interior of the map of definite location 
of the Une of the railroad In aid of which they are granted, and the grant 
of thèse lands then takes efCect as of the date of the approval of the act 
maklng the grant. 

2. Samb — Indbmnity Landb. 

Lands within the indemnlty limits of such a land grant remain the 
property of the United States, and subject to disposai by them, untii such 
lands are selected by the beneticiary In lieu of lands lost within the pri- 
mary limits. Lands within the indemnity limits are not reserved until 
they are either thus selected, or are wlthdrawn from market br- the sec- 
retary of the interior, pursuant to the terms of the act 

3. Samb — Réservation from Opération of Grant. 

Lands within the primary limits of the grant of July 4, 1866 (14 Stat. 87), 
and within the indemnlty limits of the grants of March 3, 1857 (11 Stat 
195), and of March 3, 1865 (13 Stat. 526), which had not been wlthdrawn 
from market by the secretary of the interior under the latter acts when 
the map of the definite location of the Une of the Hastings & Dakota 
Railroad Company was tlled with and approved by the secretary of the 
interior, were not reserved or excepted from the opération of the act of 
July 4, 1866, granting lands to aid in the construction of the rallroad of 
that Company, but passed under that act. 

4. Same — Withdrawat, fkom Makkbt. 

Act March 3, 1865, increasing the quantlty of land granted to the state 
of Minnesota by Act March 3, 1857, to aid in the construction of a rall- 
road by the First Division of the St. Vaul & Pacific Railroad Company, 
provlded that, as soon as the governor of the state should file with the 
secretary of the interior maps designating the routes of said road and 
branches, It should be the duty of the secretary of the Interior to with- 
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draw such lands from market. Eelé, that the act dld not effect snch 
wlthdrawal In the absence of the flling ot a map or any action by the 

secretary. 
0. Same. 

Nor was it the duty of the secretary to withdraw such lands from 
market untU the governor filed maps as required by the act. 

6. Same. 

The fact that In 1857 a map was flled In the land office designating 
the line of the road was Immaterial, the commissioner having refused to 
accept such désignation because the lands were not surveyed, and the 
Company having acqulesced In such mling. 

7. Samh. 

SInce Act March 3, 1865, expressly required the flling of maps desig- 
nating the route of the railroad, and In view of the facts that the com- 
missioner had notifled the railroad company in 1857 that no action could 
be taken as to a part of the line on the map filed in that year until a 
supplemental map was filed, and the company had notiiied the commis- 
sioner that it Intended to change this part of its route, and he consented 
to such change, a letter written In June, 18()5, by the governor of the 
State to the secretary of the Interior, asking whether it was necessary 
to agaln file maps of the land pertainlng to that part of the route, and 
stating that. If it was not necessary, he requested the wlthdrawal of the 
lands designated upon such map previously filed, could not be cousid- 
ered as an adoption by him of this map, nor did it impose on the secre- 
tary any duty to withdraw the lands exhlbited by it on that part of the 
route. 

8. SaMFS — DUTIBS OF Commissioneiî. 

It is within the powers and duties of the commissioner of the land 
office to détermine whether the railroad was located in good faith on as 
direct a Une as the topography of the country would permit, or was un- 
necessarlly defleeted to Increase the land grant. 

9. SaMB— ACQUIBSCENCE IS COMMISSIONER's DECISION. 

A company which accepta a ruling rejeetlng its map of deflnite loca- 
tion, and 6 years later agrées with the offlcers of the land department 
that its line is not definitely fixed by the filing of the rejeeted map, and 
receives permission to relocate its Une and change Its terminus on that 
aecount, without législation, cannot, after its own and conflicting land 
grants hâve been administered with this view for more than 20 years, 
insist that its line was detinitely fixed by the filing of its rejeeted map, 
on the ground that the errer of the commissioner could not afCect its 
rights. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

M. D. Grever and George B. Young (T. R. Ben ton was with them 
on the brief), for appellant. 

J. M. Gilman (Owen Morris was with him on the brief), for appellee. 

Before GALDWELL, SANBOBN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
dismissed a bill brought by the St. Paul, Minneapolis & Manîtoba 
Eailway Company to establish its équitable title to, and to obtain 
a conveyance of, about 26,000 acres of land in the state of Minnesota, 
the légal title to which is held by Eussell Sage, the appellee, as trus- 
tée. The title of the appellee is derived from the act of congress 
of July 4, 18C6 (14 Stat. 87), by which there was granted to the state 
of Minnesota, for a railroad from Hastings, through the counties of 
Dakota, Scott, Carver, and McLeod, to such point on the western 
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boundary of the state as the législature of the state might détermine, 
every alternate section of land, designated by odd numbers, to the 
amount of five alternate sections per mile on each side of said road, 
togetier with the right to sélect indemnity lands within 20 miles of 
the line of the road. The lands in dispute are within the place lim- 
its of this grant The Hastings & Dakota Eailway Company built 
the railroad for which this grant was made, and, through acts of the 
législature of Minnesota, acquired the right to ail the lands and priv- 
ilèges bestowed upon that state to aid in its construction. On Jan- 
uary 4, 1867, this railway company filed a map of the definite loca- 
tion of its line of railroad with the secretary of the interior, and on 
June 26, 1867, he approved it. The appellee has succeeded to aW 
the title to thèse lands which this railway company acquired. It 
is conceded that thèse lands were identified and segregated from the 
public domain by the filing and approval of this map of the definite 
location of this line of railroad, that the grant then took eiïect as 
of the date of the act, and that both the légal and équitable title to 
them passed to the appellee, unless they were excepted from the 
grant by the last proviso of section 1 of the act, which reads : 

"And provided fuilher, that any and ail lands heretofore reserved to tlie 
United States by any act of congress, or In any other manner by compé- 
tent authority, for the purpose of aidlng In any object of internai improve- 
ment, or other purpose whatever, be, and the same are hereby, reserved 
and excepted from the opération of this act, except so far as it may be 
found necessary to locate the route of said road through sueh reserved lands, 
in which case the right of way shall be granted provided the United States 
has yet in possession the title thereto." 14 Stat. 87. 

The claim of the appellant is that, at the date of this grant, thèse 
lands had been reserved to the United States for one of the bene- 
ficiaries of the acts of congress of March 3, 1857 (11 Stat. 195), and 
March 3, 1865 (13 Stat. 526), and that it has succeeded to the rights 
of that beneflciary. This daim présents two questions, viz.: First. 
Were thèse lands so reserved on July 4, 1866, or at any time prier 
to June 26, 1867, when the line of the Hastings & Dakota Railway 
Company was definitely fixed? Second. If they were so reserved, has 
the appellee succeeded to the right to them then held by the bene- 
flciary under the acts of 1857 and 1865? It is obvions that if the 
first question must be answered in the négative, that answer will be 
décisive of this case, and we will accordingly first consider it. The 
act of March 3, 1857, provides: 

"That there be and Is hereby granted to the terrltory of Minnesota, for 
the purpose of alding in the construction of rallroads, from Stillwater, by 
way of Saint Paul and Saint Anthony, to a point between the foot of Big 
Stone Lake and the mouth of Sloux Wood river, with a branch via Saint 
Cloud and Crow Wlng to the navigable waters of the Eed River of the 
North, at sueh point as the législature of said terrltory may détermine, 
• * • every alternate section of land, designated by odd numbers, for 
six sections In width on each side of each of said roads and branches; but 
In case it shall appear that the United States hâve, when the Unes or routes 
of said roads and branches are definitely fixed, sold any sections, or any 
parts thereof, granted as aforesaid, or that the right of pre-emptlon has at- 
tached to the same, then It shall be lawful for any agent, or agents, to be 
appointed by the govemor of said terrltory or future state to sélect, subject 
to the approval of the secretary of the Interior, from the lands of the United 



ST. PAUL, M. & M. BY. CO. V. SAGE. 43 

States nearest to the tiers of sections aboTe speclfled, so much land, In alter- 
nats sections, or parts of sections, as shall be equal to such lands as the 
United States hâve sold or otherwise approprlated, or to which the rights 
of pre-emption hâve attached, as aforesald; which lands • • * shall 
be held by the terrltory or future state of Minnesota for the use and pur- 
poses aforesald; provlded, that the land to be so located shall, In no case, 
be further than flfteen miles from the Unes of sald roads or branches, and 
selected for and on account of each of said roads or branches." 11 Stat. 195, 
196, 

The act of March 3, 1865, provided that the quantity of lands 
^anted to the state of Minnesota by the act of March 3, 1857, should 
be increased to 10 sections per mile for each of the railroads and 
branches therein mentioned, "subject to any and ail limitations con- 
tained in said act and subséquent acts, and as hereinafter provided," 
and that the proviso above quoted should be so amended as to read 
as follows, to wit: 

"Provided, that the land to be so located shall, in no case, be further than 
twenty miles from the Unes of sald roads and branches, to ald in the con- 
struction of each of which said grant Is made; and sald lands granted shall, 
In ail cases, be Indicated by the secretary of the interlor." 13 Stat. 528, 
{§ 1, 2L 

The act of 1857 contained no provision for the withdrawal from 
market of any of the lands ref erred to therein. But section 7 of the 
act of 1865 provided: 

"That as soon as the governor of the said state of Minnesota shall flie or 
cause to be flled wlth the secretary of the Interlor maps deslgnating the 
routes of sald roads and branches, then It shall be the duty of the secretary 
of the interlor to wlthdraw from market the lands embraced within the pro- 
visions of thls act" 

Noue of the lands hère in question fall within the place limits of 
the grant of 1857 or of 1865, but 1,320 acres of them fall within the 
indemnity limits of 15 miles fixed by the act of 1857, and the re- 
mainder of them fall without the limits of 15 miles and within the 
limits of 20 miles fixed by the act of 1865. The secretary of the in- 
terlor never in fact withdrew from market any of thèse lands under 
the act of 1857 or under the act of 1865, before the line of the rail- 
road of the Hastings & Dakota Eailway Company was, on June 26, 
1867, definitely fixed, and its rights to them attached under the act 
of July 4, 1866. But the appellant contends, nevertheless, that thèse 
lands were reserved before the passage of that act by virtue of the 
existence of the foUowing facts: 

The législative assembly of the territory of Minnesota, by an act 
approved May 22, 1857 (Sp. Laws 1857 [Ex. Sess.] c. 1), fixed the ter- 
minus of the main line of the railroad provided for by the act of 
March 3, 1857, at Breckenridge on the Sioux Wood river, fixed the 
terminus of the branch line at St. Vincent near the mouth of Pem- 
bina river, incorporated the Minnesota & Pacific Eailroad Company, 
authorized it to construct and operate thèse railroads, and granted 
to it ail the interests of the territory and future state of Minnesota 
in the lands granted and rights and privilèges conferred to aid in the 
construction of thèse railroads by the act of 1857. During the sum- 
mer of that year the Minnesota & Pacific Railroad Company surveyed 
and marked on the ground the main line of this railroad from Still- 
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TPater to a point on the Sioux Wood river about six miles south of 
Breckenridgè, and on December 5, 1857, it flled a map of this line 
in the ofiflce of the commissioner of the gênerai land oflflice. The 
public Burveys had then been made along this line to the west line 
of range 38, but no further. The lands in question in this suit lie 
west of range 38. Upon receipt of this map, the commissioner sus- 
pended action upon that portion of the line shown upon it east of 
the west line of range 38 until Its wide deflection from a direct line 
f rom St. Anthony to Breckenridgè should be explained, and as to 
the portion of the line west of range 38 he wrote to the agent of the 
territory and of the raUroad company, who âled the map: 

"No action can of course be taken by this office In regard to this part of the 
Toad, until the public surveys hâve advanced coextensive with the route of 
the road and a supplemental map shall be filëd exhibiting this portion in con- 
nection with the public surveys." 

The railroad company submitted to this ruling without objection, 
prepared proofs which explained the deilection of the line east of 
range 39, and af ter they were filed with the commissioner, and about 
May 8, 1858, the map of the line east of range 39 was approved by 
the secretary of the interior, and he withdrew from market the odd 
sections east of that range within 15 miles of the line of the railroad 
as it was shown upon this map, but he took no further action with 
référencé to that portion of the line west of range 38 and the lands 
appurtenant thereto. The public surveys were not 'extended over 
the lands lying along this lihe west of range 38 until 1867, 1868, and 
1869, and then the deputy surveyors of the United States described 
the line, as it was staked upon' the ground, and as it wfts shown by 
this map, in their field notes and plats of the surveys, and noted the 
distance of this line from the corners of the sections thrûugh which 
it extended. In 1864 the First Division 6Î the St. Paul & Pacific 
Eailroad Company had sucçeeded to thë.interest of the Minnesota & 
Pacific Railroad Company in thèse railrqads and lands, and on May 
8, 1864-, its président wrote to the comnj;issioner of the gênerai land 
office that it desired to relocate tHe lin,e bf its railroad from range 
38 to its western terminus, and to change that terminus from the 
mouth of Sioux Wood river to the foot pf Big Stone Lake; that, as 
this portion of the line ran through uhéùrveyed lands, he supposed 
the department would not object to this change, and he inquired if 
législative action would be necessary to authorize it. On May 25, 
1865, the commissioner replied that, inasmuch as the department 
had, in 1858, refused to accept the survey of this line west of range 
38, there would be no objection to the change, provided the company 
withdrew its claim to the lands along that part of its route as shown 
on the map of 1857. In June, 1865, the governor of the state of 
Minnesota, at the request of the First Division of the St. Paul & 
Pacific Eailroad Company, called the attention of the secretary of 
the interior to the fact that the route of this railroad shown on the 
map of 1857 had been approved by his department to the west line 
of range 38 and no further, inquired of him whether or not it would 
be necessary to again file maps of the line of this railroad in order 
to obtain a withdrawal of the lands embraced within the provisions 
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of the act of March 3, 1865, and requested, if it was not necessary 
to do so, that the secretary would withdraw the lands embraced 
within the provisions of that act without the flling of other maps. 
The commissioner adhered to his former ruling, that no action could 
be taken on the line west of range 38 without the flling of a supple- 
mental map, withdrew the lands east of range 39 covered by the act 
of March 3, 1865, but did not withdraw any of the lands west of range 
38. The line of the Hastings & Dakota Rail way Company, it will 
be remembered, was deflnitely flxed through the lands hère in ques- 
tion on June 26, 1867. On April 22, 1868, thp secretary of the in- 
terior withdrew from market thèse and ail other odd-numbered sec- 
tions within 20 miles of its flxed line for the beneflt of the Hastings 
& Dakota Railway Company. On April 16, 1868, the First Division 
Company wrote to the commissioner of the gênerai land oflice that 
certain tpwnships along its route west of range 38 had been surveyed, 
and requested hipa to take such action as to protect the company in 
its rights to ail lands along its route. On May 4, 1868, the commis- 
sioner replied that if the company and the govemor of Minnesota 
would offlcîally accept the line laid down by the surveys of the Unit- 
ed States on certain township plats as the line of deflnite location; 
of tbe railroad, and would flle such acceptance in the office of the 
commissioner, an immédiate withdrawal of the lands granted by the 
acts df 185T and 1865 to the estent of the surVeys would be ordered. 
The company subsequently caused maps of the deflnite location of its: 
line from range 38 west to Breckenridge to be flled. The line shown 
on thèse maps is the same as that shown on the map of December, 
1857, to a point 6 miles south of Breckenridge, but it extends to that 
town, a point 6 miles beyond the terminus of the original line. On 
August 14, 1868, and on May 25, 1869, the commissioner withdrew 
from market the lands along this line west of range 38 for the First 
Division Company. The Hastings & Dakota Company and the First 
Division Company. duly construçted and operated their , respective 
railroads, and each claimëd the lands in question. The former in- 
sisted that thèse lands constituted a part of its granted lands under 
the act of July 4, 1866. The latter, and its successor, the St. Paul, 
Minneapolis & Manitoba Bail way Company, the appellant, selected 
thèse lands on February 19, 1880, to supply deflciencies claimed to 
exist within the place limits of the grant of 1857 and of 1865, and 
claimed them as a part of its indemnity lands. The issues between 
thèse companiès were tried before the commissioner of the gênerai 
land office and the secretary of the interior, and were determined in 
favor of the Hastings & Dakota Company. Thereupon the lands 
were certifled to the state of Minnesota for that company, and were 
subsequently conveyed by the state to the appellee, who had succeed- 
ed to its rights. 

The lands in question were within the primary limits of the grant 
of July 4, 1866, to the Hastings & Dakota Railway Company. The 
line of that road was deflnitely flxed on June 26, 1867. Unless thèse 
lands were excepted from that grant because they were then "re- 
served to the United States by any act of congress, or in any other 
manner by compétent authority, for the purpose of aiding in any 
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object of internai improvement, or other purpose whatever" (14 Stat 
87, § 1), they passed by that grant to the Hastings & Dakota Com- 
pany. The flling and approval of its map of deflnite location identi- 
fied and segregated them from the public domain, and the grant of 
them then took effect as of the date of the act of congress which be- 
stowed it. Smith v. Railroad Co., 7 G. 0. A. 397, 406, 58 Fed. 513; 
U. S. V. Winona & St. P. R Co., 15 C, 0. A. 96, 67 Fed. 948, 966; Rail- 
road Co. V. Baldwin, 103 TJ. S. 426; Grinnell v. Eailroad Co., Id. 739; 
Eailway Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct 566; St. Paul & 
P. R. Co. V. Northern Pac. R Co., 139 U. S. 1, 11 Sup. Ct. 389; Land 
Co. V. Griffey, 143 U. S. 32, 12 Sup. Ct. 362. 

Thèse lands were not within the place limits, but were withîn the 
indemnity limits of one or the other of the grants of March 3, 1857, 
and of March 3, 1865, to the predecessors of the appellant; but they 
had not been selected by any of the beneficiaries of thèse grants when 
the grant of July 4, 1866, took effect. Unless they had been with- 
drawn frotn market under the provisions of section 7 of the act 
of 1865, they were not reserred for either of the predecessors in in- 
terest of the appellant. "Until sélection was made, the title re- 
mained in the government, subject to its disposai at its pleasure." 
U. S. V. Winona & St. P. R. Co., 15 C. C. A. 96, 67 Fed. 948, 967; Kan- 
sas Pac. R. Co. v. Atchison, T. & S. P. R. Co., 112 U. S. 414, 421, 5 
Sup, Ct. 208; Barney v. Railroad Co., 117 U. S. 228, 232, 6 Sup. Ct. 
654; Sioux City & St. P. R. Co. v. Chicago, M. & St. P. Ry. Co., 117 
U. S. 406, 408, 6 Sup. Ct. 790; Wisconsin Cent R Co. t. Price Co., 
133 U. S. 496, 511, 10 Sup. Ct. 341; U. S. v. Missouri, K. & T. Ry. Co., 
141 U. S. 358, 371, 12 Sup. Ct 13; Railroad Co. v. Forsythe, 15 Sup. 
Ct 1020, 1023; Ryan v. Railroad Co., 99 U. S. 382; Railroad Co. v. 
Herring, 110 U. S. 27, 38, 39, 3 Sup. Ct. 485. 

It is conceded that thèse lands had never been withdrawn from 
market by any act of the secretary of the interior or of any of the 
ofiflcers of the land department, as required by the seventh section 
of the act of March 3, 1865. The contention of oounsel for the ap- 
pellant, however, is that, by virtue of the f acts we hâve recited, they 
were in légal effect withdrawn from market, and thus reserved to 
the United States to aid in the construction of the railroads of the 
appellant before the act of July 4, 1866, took effect They base this 
contention upon two propositions: First, that the act of March 3, 
1865, was in itself a statutory withdrawal of the lands; and, second, 
that if it was not, it imposed upon the secretary of the interior the 
absolute duty to withdraw them before the act of July 4, 1866, took . 
effect, and titat the wrongful omission of a public officer charged 
with the administration of the law to discharge an absolute duty im- 
posed upon him thereby cannot préjudice the rights of their client. 

A careful perusal of the act of 1865 is sufacient to dispose of the 
flrst proposition. That act was both a law and a contract It was 
a contract between the United States, the state of Minnesota, and 
the First Division of the St. Paul & Pacific Railroad Company. It 
provided that: 

"As soon as the govemor of the state of Minnesota shall file or cause to be 
Qled wlth the secretary of the Interior maps deslgnatlng the routes of said 
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roads and branches, then It shall be the duty of the secretary of the Interlor 
to wltbdraw from market the lands embraced within the provislous of this 
act." 

Attempted judicial construction of the unequivocal language of a 
statute or a contract serves only to create doubt and to confuse the 
judgment. There is no safer or better settled canon of interpréta- 
tion than that, when language is plain and unambiguous, it must 
be held to mean what it plainly expresses, and no room is left for 
construction. Knox Co. v. Morton, 15 G. G. A, 671, 68 Fed. 787, 
789; U. 8. v. Fisher, 2 Cranch, 358, 399; Eailway Co. v. Phelps, 137 
U. S. 528, 536, 11 Sup. Ct. 168; Bedsworth v. Bowman, 104 Mo. 44, 49, 
15 S. W. 990; Warren t. Paving Co., 115 Mo. 572, 576, 22 S. W. 490; 
^ Davenport v. City of Hannibal, 120 Mo. 150, 25 S. W. 364, It was 
'compétent for congress to hâve provided that the lands embraced 
within the provisions of this act should be, and were, withdrawn 
from market by the passage of the act. They did not so enact, 
and no argument or illustration can make it clearer that they did 
not intend so to do than the apt and forceful language of the act 
itself, that as soon as the governor shall file the maps, then the 
secretary shall withdraw the lands. To hold that this efEected a 
withdrawal of thèse lands without the filing of a map, or the action 
of the secretary, would be judicial législation of a character too 
radical for us to undertake to enact. i 

As to the second proposition, it may be conceded that one "who 
diligently prosecutes and consistently demanda his right, and does 
ail that the law requires him to do to assert and protect it, cannot 
be deprived of it by the wrongful omission of the ofScer charged 
with the administration of the law to discharge an absolute duty 
imposed upon him thereby. Lytle v. Arkansas, 9 How. 314, 333; 
Shepley y. Cowan, 91 "U. S. 330, 338. But it goes without saying 
that one who would invoke this principle must be without fault or 
négligence himself. He must diligently and consistently demand 
his right. He must hâve performed every act that he could himself 
perform to protect and enforce it under the law or contract upon 
which he relies, and he must hâve placed and hâve maintained him- 
self in a position in which he had the right to demand of the oiScer 
the discharge of his duty. His waiver of his right to demand ita 
discharge, his consent or agreement that it shall not be discharged, 
his élection to accept beneflts or privilèges that resuit from the 
failure to discharge it, will be fatal to his right to invoke the prin- 
ciple hère relied upon. Did the First Division of the St. Paul & 
Pacific Eailroad Company, then, at any time before the act of July 
4, 1866, took effect, attain to the position where it had the right to 
demand of the secretary of the interior a withdrawal from market 
of thèse indemnity lands west of range 38 under the act of 1865? 
That act was, as we hâve said, a contract between the United States 
and the First Division Company. It was a contract that, as soon 
as the governor of Minnesota should file maps designating the route 
of the main line of its railroad, but not before, the secretary would 
withdraw thèse lands. It was as binding and effective a contract 
that the lands should remain public lands, subject to the disposai 
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of the United States, at its pleasure, nntil snch maps should be 
flled, as it was that the lands should be withdrawn as soon as they 
were filed. In view of this fact, it is a conclusiye answer to this 
claim of the appellant that the governor never did file any such 
maps nntil after the United States had granted the lands hère in 
dispute to the Hastings & Dakota Company by the act of 1866. 
No duty to withdraw the lands could be imposed upon the secretary 
nntil such maps were flled. The governor was in reality the agent 
of the Company to file them. It was in its power to cause him to 
flle them at any time after the passage of the act of 1865. It did not 
do so until after thèse lands had been granted to the Hastings & 
Dakota Company by the act of 1866. It was not, therefore, through 
the failure of the secretary to discharge his duty, after the com-. 
pany had caused the maps to be flled, and had done ail in its power 
to perfect its rights, but it was through the failure of the company 
itself to hâve the maps filed, pursuant to the terms of the act and 
the contract under which it claims, that thèse lands were not with- 
drawn from market until they were granted to the Hastings & 
Dakota Company. 

It is argued that, when the act of 1865 was passed, the route of 
this road was designated, and its Une was deflnitely flxed past thèse 
lands by the map of 1857, and that it was the duty of the secretary 
to withdraw the lands without the filing of any other map. The 
answer is that such was not the contract. If it could be conceded 
that the route of this road west of range 38 was designated, or was 
deflnitely flxed, by the map of 1857, the presumption would be that 
the contracting parties ail knew that fact in 1865, when the contract 
of withdrawal was made. They might haVe agreed, and congress 
might hâve enacted, that the secretary should immediately with- 
draw thèse lands upon the route designated by that map. It was 
equally compétent for them to agrée that thèse lands should re- 
main as they were, subject to the disposai of the United States, until 
the governor should at some future time flle other maps designating 
the route of this road. They did not make the former, and they did 
make the latter, contract. It is not the province of the courts to 
change it. Moreover, there was good reason for making the latter 
contract, so far as it relates to that part of this Une which lies west 
of range 38. It was certainly by no means elear from the records 
of the land department — it evidently was not clear to the parties 
themselves, in 1865, when this act was passed— that the route upon 
which the First Division Company intended to build its railroad was 
dësignîated or deflnitely flxed west of range 38 by the map of 1857. 
When that map was flled the comHiissiSner of the gênerai land 
'Office had suspended action on that part of the Une shown by it east 
of range 39j because of its wide deflection from a direct Une from 
St. Anthony to Breckenridge, and had ihf ôrmed the company that, 
of course, no action could be talcen on thé Une on the unsurveyed 
lands west of range 38 until a supplemental rnap was flled exhibit- 
ing that portion of the Une in connection with the public sùrveys. 
Conceding that the commissioner could not lawfuUy reject or, refuse 
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to accept the désignation of the line west of range 38, solely on the 
ground that the lands through wliich it extended were not surveyed, 
if the Company had insisted upon his acceptance thereof, there is 
no doubt, we think, that it was within the power, and that it was 
the duty, of the commissioner to investigate and détermine whether 
or not this railroad was located in good faith on a Une as direct as 
the topography of the country would permit, or was unnecessarily 
deflected to increase the land grant, and that his ruling suspending 
action upon this map until this deflection was satisfactorily ex- 
plained was a rightful exercise of his authority. Buttz v. Railroad 
Co., 119 U. S. 55, 72, 7 Sup. Ct 100. The railroad company acqui- 
esced in his entire ruling without protest, prepared proofs that the- 
deflection of the line east of range 39 was rendered necessary by the 
character of the country, obtained the approval of that part of the 
line in May, 1858, and silently accepted the rejection of the map of 
that part of the Une west of range 38 without question. That por- 
tion of the line remained in this situation until 1864, when the 
président of the First Division Company wrote to the commissioner 
of the land department that the company desired to relocate its line 
from range 38 to its western terminus, and to change that terminus 
from the mouth of Sioux Wood river to the foot of Big Stone Lake ; 
that as this part of the line passed through a district not yet sub- 
divided, he had supposed that the gênerai land ofBce would inter- 
pose no objection to its relocation, and he inquired whether the 
change could be made without further législation. The commis- 
sioner replied that, inasmuch as the department had refused to ac- 
cept the survey of the line west of range 38, shown on the map of 
1857, there would be no objection to its relocation if the company 
relinquished its claim to the lands along the route shown on the 
map of 1857. Under the land-grant acts, a line of railroad becomes 
deflnitely fixed when the beneflciary no longer has the right to 
change it without législative action. Walden v. Knevals, 114 U. S. 
373, 374, 5 Sup. Ct. 898. The commissioner then had refused to 
accept the map of 1857 as a map of the deflnite location of this 
line west of range 38, and the company had acquiesced in that 
ruling. In 1864 the contracting parties under the act of 1857 had 
agreed in the opinion that that part of the line west of range 38 
was not deflnitely fixed by the flling of that map, that the company 
might rçlocate it without législation, and the company had given 
notice that it desired so to do. This was the condition of this part 
of the line when the act of 1865 was passed, and it certainly fur- 
nishes ample reason for the provision of that act that the governor 
should file another map designating the route on which the com- 
pany intpnded to build before the secretary should withdraw the 
land. ., 

Moreover, we are unable to reach the conclusion that that portion 
of this line of road west of range 38 was deflnitely flxed by the 
proceedings to which we hâve referred- The line of a railroad un- 
der any one of thèse acts granting lands in àid of its construction 
undoubtedly becomes flxed by the filing and acceptance, or the 

v.7lF.no.l— 4 
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fliing and receipt without objection, of its map of definite location. 
Van Wyck v. Knevals, 106 U. S. 860, 366, 1 Sup. Ct. 336; Walden 
V. Knevals, 114 U. S, 378, 5 Sup. Ot. 898; Barney v. Railroad Co., 
117 U. S: 228, 6 Sup. Ot 654; Railway Co. v. Dunmeyer, 118 U. S. 
629, 5 Sup. Ct. 566; Buttz v. Railroad Ce, 119 U. S. 55, 7 Sup. Ct. 
100; St. Paul & P. R. Co. v. Northern Pac. R. Co., 139 U. S. 1, 18, 11 
Sup. et 389. 

It may be conceded that the fliing of a proper map of the définit© 
location of a line over unsurveyed lands might deflnitely fix that Une, 
in case the commissioner rejected it on the sole ground that the lands 
were unsurveyed, and the railroad company immediately and dili- 
gently inslsted upon its right to bave it accepted, objected to or pro- 
tested against the ruling rejecting it, and consistently maintained 
that claim. But it cannot, in our opinion, be successfully main- 
tained thàt a company may accept without a murmur a ruling re- 
jecting its map of definite location, may 6 years later agrée with the 
officers of the land department in the opinion that its line is not defl- 
nitely flxed by the fliing of the map rejected, may on that ground 
ask and reçoive from the department permission to relocate its line 
and change its terminus without législation, may act upon this as- 
sumption for years, and, after its own and confiicting land grants 
bave been administered with this view for more than 20 years, insist 
that its line was deflnitely flxed by the fliing of its rejected map, on 
the ground that the error of the commissioner could not affect its 
rights. This is the case in hand, and it lacks, in our opinion, the 
éléments of diligence and consistency that are essential to warrant 
the First Division Company or its successor in invoking the principle 
upon which it relies. 

Finally, it is insisted that the letters of the governor of Minnesota 
in June, 1865, were an adoption of the map of 1857 as a map desig- 
nating the route of this railroad west of range 38, under the act of 
1865, and that his demand in his letter of June 7, 1865, of a with- 
drawal of the public lands granted by that act to the state of Min- 
nesota to aid in the construction of the railroads imposed upon the 
secretary the absolute duty to immediately withdraw the lands in 
dispute. There are two objections to the maintenance of this prop- 
osition: First. It was not the contract of 1865 that the secretary of 
the interior would withdraw thèse lands when the governor of the 
state of Minnesota adopted the re j ected map on file. That contract was 
that, as soon as the governor filed maps designating the routes, the 
secretary should withdraw the lands. This was a condition précèd- 
ent to the imposition of any duty of withdrawal upon the secretary. 
The adoption of the old map was not a compliance with this condi- 
tion. Second. The governor did not specifically adopt the map of 
1857 west of range 38, and demand a withdrawal of the lands based 
upon the line shown by that map. His letter that is said to be an 
adoption of that line reads: 

"Hon. James Harlan, Secretary of the Interior, Washington, D. O.— Sir: 
I respectfully inclose copy of a communication from (Jecrge L. Becker, Esq., 
président First Division 8t Paul & Pacific Railroad. In compliance witli 
his request, I respectfully inquire wbether it is necessary to asain flle maps 
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of certain lands, deslgnated In hls sald letter of the 2d Instant, In order to 
obtaln a wlthdrawal of the lands embraced withln the provisions of the act 
approved March 3, 1865, and if it Is not I hâve the honor to request the wlth- 
drawal of the lands npon the route of sald St. Paul & Pacific Kailroad and 
its branches, as deslgnated upon the map already tiled in your department 
"Very respectfully, your obedlent servant, 

"Stephen Miller, Govemor of Minnesota." 

In view of the facts that the commissioner had notified the rail- 
road Company, in 1857, that no action could be taken as to the line 
west of range 38, on the map flled in that year, until a supplemental 
map was flled, that the company had notified the commissioner that • 
it intended to change this part of its route, and he consented to the 
change, and that the act of 1865 expressly required the flling, after 
its passage, of maps designating the route of this railroad before the 
lands were withdrawn, it is difficult to find anything in the simple 
inquiry contained in this letter which adopted the rejected map, or 
imposed upon the secretary any duty to withdraw the lands upon the 
route which it exhibited west of range 38. That the commissioner 
did subsequently withdraw the lands along the portion of the line 
east of range 39, which had been definitely fixed in 1858, without the 
flling of a new map of that portion of the route, imposed upon him 
no duty to withdraw them upon the portion of the line which had 
been rejected. The provision of the contract that maps designating 
the routes should be flled after its passage before the secretary should 
be required to withdraw the lands, was a provision for the beneflt 
of the United States. The governor or the secretary might undoubt- 
edly waive that provision in whole or in part, but neither of them 
was obliged to waive it, and no duty of withdrawal could be imposed 
upon them, without their consent, without a fuU compliance with 
ite terms. 

Our conclusion is that the First Division of the St. Paul & Pacific 
Bailroad Company, through its failure to cause the govemor of Min- 
nesota to file maps designating that part of the route of its main 
line west of range 38, did not reach a position in which it had the 
right to demand from the secretary of the interior a withdrawal of 
the indemnity lands pertaining to that portion of the line of its rail- 
road west of range 38, under the act of March 3, 1865, before the act 
of July 4, 1866, took effect, and the grant contained in that act at- 
tached to the spécifie lands hère in question by the deflnite location 
of its line on June 26, 1867. The lands hère in question, therefore, 
were not withdrawn from market, and were not reserved or excepted 
from the grant for the Hastings & Dakota Eailway Company by the 
act of July 4, 1866. A considération of the terms and effect of the 
latter act lends strong support to the conclusion we hâve reached. 
That act was a grant and a law, and its interprétation onght to be 
such as to effect the intent of congress in its enactment. By its 
terms congress granted the lands hère in question to the state for 
the Hastings & Dakota Railway Company, excepting from the grant 
those lands only which were reserved to the United States for the 
purposes therein stated. By the act of March 3, 1865, congress had 
provided that, when the First Division Company should file its maps 
designating the routes of its railroads, the secretary of the interior 
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should withdraw thèse lands from market. They had provided that 
waj, and that way only, for their réservation. None of thèse landa 
had been so reserved when the act of 1866 was passed, Thëréupon, 
excepting from the grant, not the lands which might hé, or might 
hâve been, or ought to hâve been, reserved, but only those already 
reserved, they granted thèse lands to the state for the Hastings & 
Dakota Company. There seems to be no escape from the conclu- 
sion that they intended to reserve from this grapt that part of the 
lands hère in question wMch had been withdrawn from market, by 
the offleer appointed, and in the manner designated, by the act of 
1865 for their réservation, and that part only. As none of thèse 
lands had been so withdrawn Qr reserved, none of them were excepted 
from the grant. In Eailroad Co. v. Whitney, 132 U. 3. 357, 366, 10 
Sup. et, 112, the suprême court said of the rulings of the offlcers of 
the land dèpartment: . 

"It Is true that the décisions of the land departmeat on matters of law are 
not binding upon this court, 4n any sensé. ; But on questions slmilar to the 
one involved in this Case they are entitled to great respect at the hands of 
any coùl't. In U. S. v. Moore," 95 U. S. 760, 768, this court said: 'The con- 
struction given to astatute by- those chargea with the duty 6f executing it 
Is al"wayB entitled to the.njost respectful .considération, and ought not to be 
overruled w^thout cogent reasons. * • * Th,e otHcers concemed are 
usually ablé'men a,nd masters of the subject, Not unfrequ^tïy they are the, 
draftsmen of the laws they are afterwards called upon tÔ Iriterpret.' See, 
also, Brown v. U. S., 113 U. S. 568, 571, 5 Sup./Ot. '648, .and càses there cited; 
U. S. y. Burlington & M. R. R., Co., 98 U. S. 334, 341; Kansàs Pac. R. Co. 
V. Atchispn, T. & S. F, R. Co., 112 U. S. 414, fH8, 5 Sup. qt. 208." 

It is agratifying factthat the offlcers of the lànd departmeïit, in 
their considération of the questions involved in this suit, rëached the 
same conclusion at which we hâve arrived. Mattson v. Kailway Co., 

5 Land Deéi Dep. Int. 356, 699; St. Paul, M. & M. Ry. Co, v. Hastings 

6 D. Ry. Co., 13 Land Dec. Dep. Int. 440. - l 

The conclusion we hâve reaclied tipoh the flrst question presented 
in this case renders the discussion of any other question unnecés- 
sary, since the decree below must be affirmed, with costs, whatever 
our opinion might be upon the other question presented. It is, ac- 
cordingly, so ordêred. 



NEW ENGLAND ENGINEERING CO. v. OAKWOOD ST. Rï. CO. 

{Circuit Court. «. D. Ohio, W. D. Pecember 28, 1895.) 

No. 4,844. " 

ForecTjOsctre of Lien— PiTELiMmAET Injunotioît. 

A blU flled to foreclose a lien for money due for machlriery fumished 
to a street-railway company claiined alien upon ail the real estate, roll- 
ing stock, and traclî of the company. It appeared that the property was 
worth more than $100,000, and that the building in which the machinery 
fumished was érected was worth more than $24,000, and that it coh- 
tained other machinery worth $5,000. Bêlé, that the cottrt would not 
issue a preliminary injunetion to restrain the company from removlng the 
machinery from the lîullding in which it was placed on the ground that 
this would lower the value of the property subject to the lien, so as to 
coustitute waste. 



BOUND V. SOUTH CAROLIliA RY. CO. 53 

This was a motion for a preliminary injunction. 

Harmon, Colston, Goldsmith & Hoadley, for plaintiff. 
McMahon & McMahon and Pàxton, Wàrrington & Bontet, for dé- 
fendant 

TAFT, Circuit Judge. The bill was filed by the plaintiff to foreclose 
a lien which, it is claimed, is secured to it under the statute of Ohio 
for the amount due on a contract for the érection of machinery to 
operate a street railway in the city of Dayton owned by the défendant, 
the Oakwood Street-Railway Company. The bill averred that the de- 
fendant, under a false claim that the machinery did not comply with 
the contract, was about to remove the machinery frorii the building in 
which it was placeâ, ànd thereby so to depreciate the value of the 
property upon whici the lien was secured as to constitute waste. 
TJpôn the filing of the bill a preliminary restraining order was is- 
sued. Subsequently thé motion for a preliminary injunction came 
on for hearing and décision. The bill asserts a lien upon ail the 
real estate owned by the company, upon its rolling stock, and upon 
its track. It is in évidence and is undisputed that the value of this 
property far exceeds $100,000. It is also in évidence, and undis- 
puted, that the value of the particular house and lot in which this 
machinery is erected exceeds, without any machinery, |24,000. 
The claim herein made is for $20,000. There is évidence showing 
that there is machinery, not furnished under this contract, which 
will remain in the building, of the value of $5,000, so that the plain- 
tiff concèdes that the value of the security far exceeds the claim. 
I do not think that under such circumstances the case is one for a 
preliminary injunction. Preliminary injunctions are granted upon 
a balance of convenience. If it be trtie, as the défendant asserts 
in the answer, that thé machinery furnished is entipely inadéquate 
for the purpose of the défendant in the opération of a street rail- 
way, then it will greatly inconvenience the défendant if, by an in- 
junctive order of this court, it is required to permit the machinery 
there to remain. What the plaintiff has is a mère lien, and ail that 
it is entitled to is a sufficient security to pay the debt. This it 
would seem to hâve in any event, whether it be entitled only to a 
lien on the house and lot in which the machinery is erected, or on 
the adjoining property of the company, or on its entire track and 
rolling stock. For thèse reasons the motion for a preliminary in- 
junction will be refused, and the preliminary restraining order here- 
tofore issued is dissolved. 



BOUND V. SOUTH CAKOIvINA RY. CO. et al. 

Ex parte KOSEBOROUGH et al. 

(Circuit Court, D. South Carolina. Decemfter 12, 1895.) 

Salb tjndkb Railroad Moetgasb— Pueceasb bt Bondholders' Committbb. 

Upon a sale under a railroad mortgage, a commlttee representlng a 

part of the bondholders purchased the property for cash. The commit- 
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tee had prevlously advertlsed Its purpose to protect the property, and Its 
Invitation to ail bondholders to share the expense and resuit was kept 
open tlU the sale. The committee and the mortgage trustées were ail 
parties to the foredosure suit and took an active part therein. Hdd, that 
bondholders who dld not accept the invitation and were net represented 
by the committee could not daim a priority in the distribution of the 
cash considération paid by the committee merely because the latter imme- 
dlately resold the property for sufflcient to pay the par value of the bonds 
represented by It, the order for sale having directed a distribution of the 
fund received on the sale pari passu among ail the bondholders. 

S. P. Hamilton and B. A. Hagood, for plaintiff. 
J. W. Barnwell and Lord & Burke, for défendants. 

SIMONTON, Circuit Judge. This case cornes up by way of 
pétition in the main cause. It sets up that the petitioner» were 
holders of first Consolidated mortgage bonds of the South Oaro- 
lina Eaiiway Company; the petitioner Boseborough being the 
holder of bond No. 3,424 for $1,000, on which there were past due 
and unpaid seven coupons, of $i30 each, and the petitioner Brown- 
ing being the owner of two bonds, of $1,000 each, on which there 

were due, in ail, coupons, of $30 each. The petitioners go 

on to say that at the sale for foredosure of the railway property, 
the respondents Hem-y W. Smith, Gustave E. Kissell and Peter 
Geddes were the highest bidders, at $1,000,000, and that after the 
sale they immediately disposed of the purchased property to 
Charles Parsons and others for an amount equal to the full value 
of ail the bonds represented by them, and that they remit the 
petitioners, with ail other bondholders not in the syndicate with 
this committee, to the dividend on the $1,000,000 purchase money 
which their bonds would receive in a division, including ail the 
bonds due and unpaid when the road was sold, thus including in 
this the bonds received by this committee; that in this way thèse 
petitioners would receive 10 per cent or 15 per cent, of their bonds, 
while the bondholders represented by this committee would each 
receive the same dividend, in spite of the fact that they hâve 
already received the full value of their bonds and coupons. The 
bond» not included in those protected by the committee amount in 
the aggregate to $63,100. The receiver, in his answer to the péti- 
tion, says that he had then on hand $68,000, and that some $600,000 
of the purchase money is yet unpaid. The petitioners ask that 
they, and ail other bonds in like plight with those they hold, be 
paid out of the funds in the hands of the receiver, before the other 
bondholders, who were represented by the committee, are per- 
mitted to participate in this fund. The facts of this case, as de- 
veloped in the record and by the tes'timony, are thèse: 

When the proceedings by P. W. Bound, a second Consolidated 
mortgage bondholder, were instituted, ail the persons representing 
the several liens on the property were made parties défendant; 
the bondholders secured by the several mortgages on the property 
being represented by their trustées. Among other défendants were 
the trustées of the first Consolidated mortgage. In thèse pro- 
ceedings the respondents Smith, Kissell, and Geddes intervened as 
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a committee representing certain flrst Consolidated mortgage bond- 
holders of the South Carolina Railway Company, expressed dissat- 
isfaction with and distrust of their trustées, and aaked that they 
be made parties défendant in the cause, and be permitted to rep- 
resent their own interests apart from their trustées. The prayer 
of this pétition was granted, and thenceforward thes€ petitioners 
became and were parties to the cause, represented by their own 
counsel, the bondholders ins'tructing them; the trustées of their 
mortgage being also active parties, with other counsel of their 
sélection, representing the other flrst Consolidated bondholders. 
The proceedings resulted in an order for a sale. Prior to such 
sale this committee advertised in several New York papers their 
purpose to protect the bonds in their charge as much as possible, 
and inviting ail other bondholders to corne in and share the ex- 
pense with them and the resuit. This invitation was kept open 
until the day of sale. The présent petitioners did not accept the 
invitation. Neither of them saw it, although it was advertised 
in the Charleston News and Courier, a paper published in South 
Carolina. The sale took place, and the committee became the pur- 
chaser of the whole property, which was sold, free of ail liens, for 
the sum of $1,000,000. This sale was confirmpd. After the sale 
the committee resold the property to the South Carolina & Georgia 
Railroad Company. A circular issued by them and admitted in 
évidence shows that they estimated that each of the bonds enti- 
tled to share in the proceeds of the resale would receive a share 
in the resale equal to the par and interest of the bond, less its 
share of expense. The fairness of the sale of the railroad prop- 
erty under the decree is not questioned, and ail effort to set aside 
the sale to the South Ckrolina & Georgia Bailroad Company has been 
abandoned on the record. 

It is contended that this committee, and the bondholders whom 
it represents, stand in such a relation to the other bondholders 
under the same mortgage that they cannot, under that sale, reap 
ail of its advantages for themselves, and counsel rely in great 
confidence upon the cases of Jackson v, Ludeling, 21 Wall. 616, 
and State v. Andersen, 91 U. S. 667. Thèse cases clearly establish 
the principle that one having an interest in a mortgage, in which 
there are others having an equal or a similar interest, cannot 
make such use of his interest therein so as to defeat, annul, or 
exclude the interest of the others sharing the security with him; 
that is to say, cannot by reason of his interest in the mortgage, 
conduct by himself his separate proceeding, and under it dispose 
of the mortgaged property so as to deprive other persons having 
a lien of the some rank with his, or interested in the same mort- 
gage with him, of their claim on the property. This is the précise 
point decided in Jackson t. Ludeling, and the qualification of the 
rule: 

"When two or more persons hâve a common Interest In a security, equlty 
wlU not allow one to appropriate It exclusively to himself, or to Impair Us 
worth to the others. Communlty of Interest involves mutual obligation. If, 
a. g., a corporation Issue many bonds, and glve a mortgage on ail its estate» 
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to secare them, pne holder of the bonas, admltting that he has a rlght to 
make usé oî the mbrtgage to enforce the payment of the bonds which he 
holds, haS ûo right to employ It as an Instrument by which he may become 
the ownër of the property mortgaged at the lowest priée at which it can 
be obtained, leaving the bonds held by his associate holders unpaid. His 
duty, if he uses it at ail, is to make it productive of the most tliat can be 
obtained for ail who are interested In It, and if he seek to make a profit out 
of it at the expense of those whose rights In it were the same as his own, 
he Is guilty of fraud." 

The doctrine is a familiar one. If a holder of one of several 
bonds secured by a mortgage of real estate proceed at law on 
his bond, enter up judgment against the mortgagor, enforce it 
by exécution, and at the sale purchase the equity of rédemption, 
he cannot in this way deprive the other bondholders secured by 
the same mortgage of their protection under it. In the proceedings 
leading up to the sale in the présent case, the committee and the 
bonds represented by them dissociated themselves from the other 
bondholders under their common mortgage, and thenceforward 
acted apart from them in the protection of their interests. Thèse 
other bondholders, including the petitioners, were throughout rep- 
resented by the trustées of their mortgage. There was, then, no 
duty or obligation on the part of the committee towards the bond- 
holders not repres-ented by them in any of the steps leading up 
to this sale. They were representing as distinct an interest from 
them as if they were protected by another security. Nor was 
there any obligation upon them to consult or protect the other 
bondholders, who were actively and fully represented in the same 
cause by their own trustées and counsel. They were not seeking 
to make us« of a common security for their own separate advan- 
tage, nor were they making use of proceedings unknown to or 
apart from those who shared with them the security, nor were 
they bound to admit other bondholders to come in with them. 
They did not profess to act for themselves and for ail others in 
like plight with them. The order for sale having been made, 
and the day of the sale having arrived, the committee were rep- 
resented at the sale and bid. The fairness of the sale is not 
questioned. Its validity cannot be disputed. When the property 
was knocked down to them, they did not use any of the bonds 
secured by the mortgage in payment, in whole or in part, of so 
muçh of the purchase money they were required to pay. This 
was paid in cash. The sale was confirmed. The spécial master 
had reported that the amount bid was $1,000,000. The deed was 
executed to the committee as purchasers, and the property con- 
veyed free of ail liens. Thenceforward the property of the rail- 
way Company was free from thè mortgage, and from any claim 
of the bondholders, and the money in the hands of the spécial mas- 
ter was substituted for it, and took its place in ail respects. This 
court had no control over the disposition made or desired to be 
made of the property by the purchasers, — could give no direction 
whatever with regard to it. Ju^ so «oon as the deed of the spé- 
cial master was executed, it pasged from the jurisdiction of the 
court This is the inevita,bïe resuit of the sale, and it cannot be 
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avoided, unless it can be shown that the bids were chilled, or the 
sale made invalid in some way. It is said that the purchasers at 
this sale resold it at a price which saved them froin any loss 
whatever on their bonds. This, no doubt, is so. But it would 
be as impossible for this court to compel them to share their profits 
with the bondholders not represented by the committee, as it 
would hâve been to compel thèse same bondholders to come to 
their assistance if they had resold at a loss and not at a profit. 

But the learned counsel for the petitioners contend that, inas- 
much as by the resale the bondholders represented by the com- 
mittee hâve been fully secured from loss, having already received 
a sum in full of their bonds, they cannot, in equity and good con- 
science, claim dividends on the purchase money to the détriment 
of other boùdholders of their class, who thus far bave received 
nothing. This court can only taie cognizance of the mortgaged 
premises and of the |1,000,000 which were substituted therewr. 
Its power of direction extends only to the disposition of the |1,000,- 
000, and that bas been exhausted by the decree and order for the 
sale, and the provisions therein. At this date it cannot modify, 
annul, or repeal any part of that order and decree. By paragraph 
5 of that decree it is found that there were then outstanding and 
unpaid bonds secured by the first Consolidated mortgage to the 
aggregate of (principal) |4,883,000, and that the holders of said 
bonds are entitled to the payment of the principal on said bonds, 
as well as the payment of the interest due on such principal ; that 
is to say, each holder of each bond, every holder of every bond. 
Paragraph 15 orders the f und to arise from the sale to be applied — 
First, to the costs; second, to the amount due on the bonds of the 
Louisville, Cincinnati & Charleston Railroad Company; third, to the 
amount due on bonds under the mortgage of 1868 ; then, any balance 
remaining after providing for the above in full shall be applied 
to the payment of the principal and the past-due coupons of the 
flrst Consolidated mortgage bonds as may remain due and unpaid 
at the date of distribution. This gives to each flrst Consolidated 
mortgage bondholder at the date of the decree a vested interest 
in the proceeds of sale. Of this he cannot now be deprived. It 
créâtes a mode of distribution pari passu among ail the flrst Con- 
solidated mortgage bonds, each and every of them. This mode 
of distribution flxed by this decree cannot at this date be dis- 
turbed by the occurrence of facts outside of the case, and not 
requiring the order of the court to give them validity, — the resuit 
of the distribution of its proceeds. In the absence of any charge 
of fraud or illegality in the proceedings leading up to the sale, to 
the conduct of the sale itself, and to the purchase made thereun- 
der, there is not equity in the pétition, and it must be dismissed. 
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ATKINSON et al. V. ALLEN et aL 
(Circuit Court of Appeals, Eighth Circuit, December 2, 1895.) 

No. 576. 

1. BQtnTT JUBISDICTrON— USURT. 

The fact that a note and contract are talnted wlth usury does not give 
equlty a rlght to enjoln an action at law thereon, and assume jurlsdictlon. 
8. Ayoeciancb op Contbaot — Durbss. 

A threat to brlng a civil suit for a balance of an overdue account, a 
part of whlch Is conceded to be Justly owing, does not constltute such 
duress as wlU avoid a promise made by the debtor under the threat. 

8. ACCOtJNT Stated. 

An account stated cannot be set aslde In equlty, In the absence of fraud, 
mlstake, or undue advantage. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

Thls Is an appeal from a decree dlsmlsslng a blll brought by the appel- 
lants, B. G. Atklnson and B. B. Houston, to enjoln the appellees, James H. 
Allen, Thomas West, and J. O. Bush, from prosecuting an action at law 
agalnst the appellants upon thelr promlssory note and contract From 187T 
to 1886 the appellants were merchants at Plne Bluff, In the state of Ar- 
kansas, and the appellees were commission merchants at New Orléans, in 
the State of Loulslana. Between July, 1877, and February, 1885, the appel- 
lees adranced moneys to the appellants at varlous tlmes, and the latter shlp- 
ped cotton to the former, whleh was sold by them on commission, and its 
proceeds were credlted to thelr account. Durlng a large portion of this 
tlme the appellants agreed to pay to the appellees 8 per cent, per annum 
Interest, and 2% per cent, commission, on the amount of the advances they 
recelved, and also agreed to shlp to them each year one baie of cotton for 
every $10 of thelr Indebtedness, to be sold by the appellees on commission, 
and that. If they failed to shlp that number of baies durlng each year, they 
would pay to the appellees $1.25 on each baie of thelr deflclency. The ap- 
pellees frequently rendered to the appellants statements of thelr account, 
and In each statement they added the Interest and commissions to the date 
of the statement, and then treated the balance, whlch was always agalnst 
the appellants, as a new principal. Durlng thèse years the appellees sold 
cotton for the appellants whlch realized about $500,000, and at ail tlmes af ter 
1879 the latter were so heavUy Indebted to the former that they could not 
pay them, and thelr crédit would hâve been Impalred, and they might hâve 
been flnancially rulned, If the appellees had sued them for the balance of 
thelr account; and by thèse circumstances they were compelled from year 
to year to renew their agreement to pay thèse commissions and this Inter- 
est. In préférence to standing an action at law for their debt. The appel- 
lants were partners as R. G. Atkinson & Oo. In ail thèse transactions, and 
In February, 1885, Atklnson went to New Orléans, examlned, allowed, and 
settled the account of the appellees agalnst his flrm, which disclosed ail 
the charges for interest and commissions of which the appellants now com- 
plaln. This account showed that Atklnson & Co. owed the appellees $17,- 
929.84, and the latter demanded that the appellants should then give them 
thelr promlssory notes for that amount, and should agrée to ship to them 
durlng the year commencing September 1, 1885, 1,793 baies of cotton, and 
to pay them $1.25 for every one of that number of baies which they failed 
to so ship, and threatened that, If they did not exécute such notes and such 
an agreement, they would sue them for the balance of thls accovmt in New 
Orléans, before Atklnson could leave that clty. Thereupon Atkinson allowed 
the account, and signed the notes and agreement wlth his flrm uame. One 
of thèse notes was for $3,250, payable In December, 1885, and the appellants 
paid It at maturity. Tho other was for $14,079.84, and was payable in Jan- 
uary, 1886. The appellants pald thls note, wlth the exception of $4,886.09 
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and Interest from maturity, but they dld not ship any of the cotton accord- 
Ing to thelr agreement. In December, 1886, the appellees brought an action 
at law against the appellants in the United States district court for the 
Eastern district of Arkansas, to recover the balance due upon this note and 
the $2,241.25 which the appellant had agreed to pay for their failure to ship 
the 1,793 baies of cotton. Thereupon the appellants brought this suit In 
equity, alleged that the notes and contract were tainted with usury, and were 
obtained by duress, and prayed that the appellees be enjoined from prose- 
cuting the action at law; that the account which had been settled by the 
notes be restated, purged of ail Illégal, unjust, and Improper charges and 
exactions; and that they recover of the appellees any amounts found due 
them on such restated account The complaint of the appellants in this court 
is that the court below dismissed thelr blU upon this state of facts. 

D. H. Eousseau, for appellants. 

W. E. Hemingway (M. L. Stevenson, Jacob Trieber, and M. A. 
Austm, with him on the brief), for appellees. 

Before SANBORN and THAYEE, Œrcuit Judges. 

SANBOKN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The grounds on which the appellants sought to maintain this 
suit in equity were that the note and contract upon which the 
action at law was founded and the account stated, in settlement 
of which the note was given, were tainted with usury, and were 
procured by means of the threat that a civil suit would be insti- 
tuteii in New Orléans to recover the balance of the account, unless 
a settlement was made and the notes and contract were executed. 
Amendment 7 of the constitution of the United States provides: 

"In suits at common law, where the value in controversy shajll exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
trted by a jury shall be otherwise re-examined In any court of the United 
States than according to the rules of the common law." 

The act of congress of September 24, 1789, provides: 
"Suits in equity shall not be sustained in either of the courts of the United 

States in any case where a plain, adéquate and complète remedy may be had 

at law." 1 Stat. c. 20, § 16, Kev. St. § 723. 

If we concède — and we do not décide — ^that this note and contract 
were tainted with usury, it is obvions that this bill cannot be 
maintained on that ground. Usury was as complète and as avail- 
able a défense to the action at law as it was a cause of action in 
equity. Levy v. Gadsby, 3 Cranch, 180; U. S. Bank v. Owens, 2 
Pet. 527; Andrews v. Pond, 13 Pet. 65; Lloyd v. Scott, 9 Pet. 418; 
Junction R. Co. v. Bank of Ashland, 12 Wall. 226; Cockle v. Flack, 
93 U. S. 344; AUerton v. Belden, 49 N. Y. 373. After the charge 
of usury is laid aside, neither the bill nor the proof présents any 
ground whatever for équitable relief. A threat to bring a civil 
suit for a balance of an overdue account, a part of which is con- 
ceded to be justly owing, does not constitute such duress as will 
avoid a promise made by the debtor under the threat. Dunham 
V. Griswold, 100 N. Y. 224, 226, 3 N. E. 76; Gage v. Parmelee, 87 
111. 329, 333; Whittaker v. Improvement Co., 34 W. Va. 217, 225, 
12 S. E. 507; Farmer v. Walter, 2 Edw. Ch. 601; Knapp v. Hyde, 
60 Barb. 80; Snyder t. Braden, 58 Ind. 143. Such a threat is 
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but a notice that a légal right will be exercîsed. It cannpt be 
wrong to exercise such a right, and a créditer who gires notice 
that he is about to exercise it is certainly not less conrteous nor 
less considerate of the interests of his debtor than he who com- 
mences suit without giying any previous notice of his intention. 

There was no fraud or mistalie in the settlement. The account 
between the appellants and the appellees was itemized and stated 
before the notes and contract were signed, and before the settle- 
ment was made. This account was carefully examined by the ap- 
pellant Atkinson. There was no concealment of any of the items 
about which complaint is now made. The appellants knew that 
thèse items were included in the amount for which the notes were 
given when they were made. The proof is plenary that Atkinson 
agreed to the account stated, and signed and delivered the notes 
for its balance, and the contract for the commissions, with full 
knowledge of every défense and objection which the appellants 
now présent. For more than a year after it was made they acqui- 
esced in that settlement. In August, 1885, flve months after they 
made it, they wrote to the appellees: 

"It is our détermination to pay you this winter. Hâve alreacîy given you 
notes in settlement, and we propose paying them at maturity, just as given. 
This is contract enough. We hereby contirm the note settlement." 

They paid more than $12,000 on the notes which they gave, and 
first attemptéd to repudiate the account stated, and to defeat a 
recovery on their notes and contract, more than 15 months after 
they were delivered. An account stated cannot be set aside in equi- 
ty, in the absence of fraud, mistake, or undue advantage. Hager v. 
Thomson, 1 Black, 80, 93; Gage v. Parmelee, 87 111. 329, 333; Quin- 
lan V. Keiser, 66 Mo. 603. No grounds for relief were established 
by the évidence, and the decree below must be afBrmed, with costs. 
It is so ordered. 



HAI^DEN v. THOMPSON et al. 
(Circuit Court of Appeals, Eighth Circuit. December 9, 1895.) 

No. 650. 

1. EqUITY JaRISDICTTOTT— RbCBIVBB OF NATTONAIi BaîTK:— SUTT FOU DlVTDENBS. 

Equity bas Jurisdiction of a suit by the receiver of an insolvent national 
bank against ail its sliareholders to recover dividends unlawfully paid 
to them ont of the capital at times when the banli had earned no net 
profits, and was in fact insolvent, it beiiig in effeet a suit to exécute a 
trust, to undo a fraud, and to prevent a multiplicity of suits. 

2. SA..IE— OrDER by CoMPTROLLER of CtJIÎRENCy 

A bill by the receiver to recover the dividends illegally paid may be 
brought without an express order from the comptroller of the currency, 

3. Samb. 

It cannot be urged as a défense to such suit that the remédies pro- 
vided by the national banking act are exclusive, the right to recover di- 
verted trust funds not being dépendent on statute. 

4. Equity Pleading— Mcltipakiousness. 

The fact that some of the défendants participated in but one or two of 
the sixteen dividends on which the suit was based, that others partiel- 
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pated in more, and others In aJl, the dividends, does not render the bill 
multifarlous. 

6. Dbfensb of Lâches— Rule of Décision. 

The national courts, sltting in equity, act or refuse to act in analogy to 
the statute of limitations of the states in which they are sitting. 

6. Same— ÎMPLiED Trust. 

A stockholder in an insolvent bank who receives a dividend from funds 
properly belonging to the creditors holds it under an implied and not 
an express trust in favor of the creditors, and hence limitations run in 
his favor against an action to recover the dividend. 

7. Kdnkinq of Limitations— Concbalment of Cause of Action. 

The rule that the time limited for beginning an action for fraud shall 
not commence to run while défendant conceals it does not apply when 
the concealment is by a third peraon. 

8. Same. 

In the absence of fraud the cause of action to recover the dividend 
wrongfully paid arose when the payment was made, and not upon the ap- 
pointment of the receiver and tlie discovery that the other assets of tlîe 
banli were insutticient to pay its debts. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

Bill by Kent K. Hayden, receiver of the Capital National Bank 
of Lincoln, Neb., against David E. Thompson and others. From a 
decree dismissing the bill (67 Ped. 273), complainant appeals. Ke- 
versed. 

On July 6, 1894, the appellant, lîent K. Hayden, as receiver of tlie Capi- 
tal National Bank of Lincoln. Neb., exhibited to the court below liis bill in 
equity against the appellees, who were sliareholders of that bank, to recover 
from them the amount of certain dividends wUieh had been received by 
them out of the capital of the bank wlien it was itisoîveut, and had earned 
no net profits. The bill alleged tliat the Capital National Bank of Lincoln, 
Neb., was a banking association organized under the national bauking act, 
and was engaged in business as siich froin .lune, ISS-t, until .Tamiary 23, 
1893; that the appellant was appointed its receiver by the coiiiptroUer of 
the currenoy of tiie United States undor that act; that the appellees were 
shareholders of this bank during a paît or ail of the time botween Decem- 
ber 30, 1884, and .lanuary 23, 1803; that during ail that time tlie bank was 
insolvent, its capital was greatly imiiaived, and it had not at any time ac- 
cumulated any net earnings or elear protits of its business; that, ucvertlie- 
less, during the time between December 30, 1884, and January 23, 1893, 
certain of the défendants, who were the directors of the bank, fi'audnlentiy, 
and with intent further to impair its capital, and to defraud the bauk and 
its creditors, ordered and declared l(j semiannual dividends to its sliare- 
holders, which amounted in the aggregate to $253,(X)0, of which the appel- 
lees received $213,708; that at tUe time of the commencement of this suit 
the total amount of the assets of the bank was less than the total amount 
of claims that had been allowed against it, and many clainis had been pre- 
sented to the receiver which had not been allowed; and that, while the 
facts that the capital was impaired when thèse dividends were respectively 
declared and paid, and that there were then no clear profits, were well 
known to many of the défendants, thèse facts, and ail facts and eircum- 
stances indicating the actual condition of the bank and the uniawful prac- 
tice of its directors, were carefully concealed from its depositors and cred- 
itors, and no fact or cireumstance sufficient to put a prudent man upon in- 
quiry was known or discovered by any of them until about January 23, 
1893. The bill prayed that the court would by its decree ascertain and 
settle the relative amount of the assets of the bauk, other than the amounts 
paid to the shareholders as dividends, and that it would decree that each 
of the appellees should pay back the entire amount he had received as 
dividends, or such a proportion of the aggregate amount received by bim 
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"as the aggregate amount of the clalms agalnst sald bank, allowed and 
allowable, bear to the assets of sald bank." To this bill a large number 
ot the appellees demurred, on the grounds that the complalnant had an 
adéquate remedy at law and that the btU was multlfarious. The deeree of 
the court from which this appeal was taken was that ail the demurrers be 
sustalned, that ail the exceptions to the answers be overruled, and that the 
bill be dlsmlssed. The défendant Thompson specified, In his demurrer, the 
further objection that the claim to recover the dlvidends pald more than 
four years before the action was commenced was barred by the statute of 
limitations. He was one of the directors of the bank, and It will be unnec- 
essary to notice this objection in his case, because the bill agalnst him 
could not hâve been dismissed on that ground In any event, since it alleged 
the payment to him of four dividends within four years of the commence- 
ment of the suit Several of the défendants answered, and the complalnant 
flled exceptions to thèse answers, which were overruled below, but It will 
be unnecessary to consider thèse answers and exceptions, because the bill 
could not hâve been rightfully dismissed upon the hearing upon the ex- 
ceptions to the answers, since. If they were overruled, the complalnant had 
a rlght to a hearing upon the bill and answer, or to file a replication, to 
take testimony, and to proceed to the hearing on the merits of the case, if 
he was so advlsed. The deeree dismissing the bill rests upon the gênerai 
demurrers. ïhere was no other objection that could be fat^ to the mainte- 
nance of the suit. 

G. M. Lambertson (Amasa Oobb and A. E. Harvey, with him on 
the brief), for appellant 

J. W. Deweese, 0. 0. Flansburg, 0. E, Magoon, and John H. 
Ames (Chas. O. Whedon, E. E. Brown, Wm. Leese, and Daniel F. 
Osgood, with them on the brief), for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

May the receiver of an insolvent national bank maintaîn a suit in 
equity against ail its shareholders to recover dividends that hâve 
been unlawfully paid to them out of the capital of the bank at 
times when the bank had earned no net profits, and when it was 
in fact insolvent? A clear conception of the nature of this suit 
and the principles upon which it rest» will, in our opinion, do much 
to dispel the doubt which this question seems to hâve engendered, 
and to make the right answer to it apparent. This is a suit 
brought for the benefit of the creditors of this bank, by their proper 
légal représentative, to recover $313,708, which was unlawfully 
taSen out of a trust fund that was sacredly pledged to secure 
them, and distributed in varions amounts among thèse appellees 
without considération. It is a suit in equity to exécute a trust, 
to undo a fraud, and to prevent a multiplicity of suits. If this 
is a true statement of the character and objects of this suit, it is 
in itself a conclusive answer to the question under considération. 
The exécution of trusts, the recovery of trust funds, the restora- 
tion of moneys fraudulently obtained, are ail of équitable cogni- 
zance, wherever the remedy in question is the only complète and 
adéquate remedy, and it is so where the suit in equity to enforce 
it saves the expense and avoids the trial of a multiplicity of actions 
at law. Is, then, this statement of the nature and objects of this 
suit correct? It is a S'uit to exécute a trust, for the capital of a 
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bank or other moneyed corporation constitutes a trust fund pledged 
to secure the payment of its creditors. It is a breach of that 
trust to divert any portion of this fund from the creditors of 
the corporation to pay dividends to its stockholders, when it is 
insolvent, and any funds so diverted may be followed by the cred- 
itors, or by their proper représentative, and recovered from any 
one, but a bona fide purchaser or a créditer, who has received them. 
Finn v. Brown, 142 U. S. 56, 70, 12 Sup. Ct. 136; Wood v. Dummer, 
3 Mason, 308, Fed. Cas. No. 17,944; Bank v. Douglass, 1 McCrary, 
m, 90, Fed. Cas. No. 14,375; Mumma v. Potomac Co., 8 Pet 281, 
286; Curran v. Askansas, 15 How. 304; Sawyer v. Hoag, 17 Wall. 
612; Hornor v. Henning, 93 U. S. 228; Cook, Stock, Stockh. & 
Corp. Law, §§ 546, 548; Beach, Priv. Corp. §§ 609, 610. It is a 
suit to undo a fraud, for it is a f raud upon the creditors of a corpo- 
ration for its oflScers to commit such a breach of trust, and to 
divert a portion of the fund pledged for its creditors to the pay- 
ment of dividends to its sharehoîders, when no profits hâve been 
earned, and the corporation is insolvent. Beach, Priv. Corp. § 610. 
It avoids a multiplicity of suits, for, if this suit cannot be main- 
tained, the receiver must bring a separate action at law, and hâve 
a separate trial by jury, of 24 actions, one against each of the 
sharehoîders who are appellees herein, to recover the dividends 
for which this suit was brought. Thèse 24 lawsuits constitute the 
adéquate remedy at law, which, it is argued, prohibits the main- 
tenance of this suit in equity. But the remedy at law which will 
preelude the maintenance of a suit in equity must be "plain and 
adéquate, or, in other words, as practical and efiScient to the endsi 
of justice and its prompt administration as the remedy in equity." 
Boyce's Ex'rs v. Grundy, 3 Pet. 210, 215; Oelrichs v. Spain, 15 
Wall. 211, 221, 228; Preteca v. Land Grant Co., 4 U. S. App. 326, 
330, 1 0. C. A. 607, and 50 Fed, 674; Foitz v. Eailway Co., 19 U. 
S. App. 576, 8 0. C. A. 635, 641, and 60 Fed. 316. Would thèse 
24 actions at law be as efflcient, as practical, and as prompt to at- 
tain the ends of justice as this suit in equity? The ques^tion is 
its own answer. The fund which the complainant seeks to recover 
in this suit was paid to the appellees in 16 semiannual dividends. 
The trial of this suit involves ûnding and stating the value of the 
assets, excluding bad debts, under section 5204, Rev. St., the amount 
of the liabilities, and the net profits of this bank, or the lack of 
them, at 16 différent periods in its existence, and the détermina- 
tion of the extent of the liability of the appellees for each divi- 
dend by the state of this account at the time when the dividend 
was paid. It involves finding and stating the value of the assets, 
exclusive of thèse dividends, and the amount of the liabilities of 
this bank at the présent time, and the détermination from that 
statement of the amount of thèse dividends that will be required 
to pay the debts of the bank. The recovery of this fund by 
actions at law might, and probably would, involve taking each of 
thèse 17 accounts of the assets and liabilities of this bank as 
many times and before as many juries as there are sharehoîders 
Interested in thèse accounts, respectively. When it is considered 
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how dîfacult it is for a judge and jury, in a trial accotding to the 
strict rùles of the common law, where the évidence must be pre- 
sented to» 12 men, who must hastily agrée upon their verdict be- 
fore they separate, to correfetly take and state; àny account which 
contâins numerous items, that for this reason the taliing of mutual 
accounts hàs become an acknowledged ground of equity jurisdlc- 
tion (Uuilû V. Manufacturing Co., 13 C. C, A. 529, 66 Fed. 382, 384; 
Kirby v. Railroad Co., 120 U. S. 130, 134, 7 Sup. Ct. 430), and that 
the trial of the claims of this complainant in separate actions 
at law against thèse several shareholders involves the taking of 
s6 many accounts by so many juries, the conclusion is irrésistible 
that the complainant's" remedy at law is not only inadéquate and 
inefflcient to reach the ends of justice, but that it is impracticable 
and useless for that purpose. Thèse long: and complicated ac- 
counts can be properly taken and stated, and the just déductions 
can be drawn f rom them only in a court in whiçh a caref ul, patient, 
and extended examination of ail the évidence can be made after it 
is submitteS, by a mind trained in the science of accounting and 
familiar with the law which governs it. A court of equity, with 
its authôrity to sélect and appoint a suitable rnaster, and to refer 
any or ail of thèse accounts to him for examination and statement, 
and with its aniple powei" to adapt its proceedings to the réquire- 
ments of . the case as it progresses, is the only tribunal fit to f airly 
try and justly décide the issues that may be presented in this case. 
The complainant, then, bas no adéquate remedy at law for the 
wrongs of which he hère complains. By this suit he seeks to 
avoid a multiplicity of actions, to recover in bne suit misappropri- 
ated trust fuùds, to set aside the fraudiilent diversion of them and 
to restore them to their équitable owners. Why should this suit 
not be maintained? 

One objection is that the bill does not allège that the comptroUer 
of the currency has ever ordered or directed the receiver to bring 
this suit. Kennedy v. Gibson, 8 Wall. 498, is cited in support of 
this objection. That was a suit to enforce the individual liability 
imposed upon the shareholders of a national bank by section 5151, 
Rev. St., which provides that the shareholders "shall be held in- 
dividually responsible, equally and ratably, and not one for another, 
for ail contracts, debts and engagements of such association, to 
the extent of the amount of their stock therein^ at the par value 
thereof, in addition to the amount invested in such shares, except," 
etc. Section 5234, Rev. St., provides, in the case of the appoint- 
ment of a receiver of a national bank, that : 

"Such receiver, under the direction of the comptroller, shall take posses- 
sion of the books, records, and assets of every description of such associa- 
tion, collect ail debts, dues and claims belonging to It, and, upon the order 
of a court of record of compétent jurisdiction, may sell or compound ail 
bad or doubtful debts, and, on a llke order, may sell ail the real and Per- 
sonal property of such association, on such terms as the court shall direct; 
and may, if necessary to pay the debts of such association, enforce the indi- 
vidual liability of the stockholders." 

In Kennedy v. Gibson, the suprême court held that the comp- 
troller of the currency must flrst décide, upon an examination of 
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the assets and liabilities of the bajik, that it was necessary to 
enf orce the individual liability of tke stockholders in order to pay the 
debts of the association, and must order the receiver to enforce this 
liability, before the latter could maintain a suit for that purpose. 
The term, "individual liability of the stockholders," in this section, 
in the acts of congress, in the statutes of the states, and in the 
décisions of the courts, generally refers to the liability incurred 
under the acts of congress and the statutes' by the mère ownership 
of stock. It has no référence to the liability which stockholders 
may incur by borrowing money of a bank, by indorsing notes held 
by it, by unlawfully taking or receiving its funds without consid- 
ération, and in many other ways. In U. S. v. Knox, 102 U. S. 422, 
the remark of Mr. Justice Swayne, at page 424, upon which much 
stress has been laid in argument in this case, that "by the common 
law the individual property of the stockholder was not liable 
for the debts of the corporation under any circumstances," was 
simply a déclaration that at common law the mère ownership of 
stock imposed upon the stockholders no liability to pay the debts 
of the corporation. It was' not, and was not intended to be, a 
statement that stockholders could not, by their contracts or by 
their torts, make their individual property liable, both at com- 
mon law and under the acts of congress, to the amount of their 
contracts or to the amount of the damages caused by their torts, 
to pay the debts qf an insolvent corporation to the same extent 
as if they were not sitockholders. Now, this is not a suit to enforce 
the individual liability of thèse stockholders. It is a suit to follow 
and recover a part of the capital of this bank which was wrong- 
fully paid to and.received by them. By receiving it they became 
liable to pay it back to the bank for the benefit of its, creditors. 
This liability to repay this fund was an asset of the bank which 
passed to the receiver. Under the act of congress he was vested 
with the right of the bank, and also with the riglits of the cred- 
itors of the bank, to recover this fund for the purpose of an equal 
distribution among the latter. After his appointment he was the 
proper party to, and the only party who could, maintain a suit for 
its recoverv. Bailey v. Mosher, 11 C. C. A. 304, 63 Ped. 488, 491; 
Bank v. Colby, 21 Wall. 609; Hornor v. Henning, 93 U. S. 228; 
Stephens v. Overstolz, 43 Fed. 771; Bank v. Peters, 44 Fed. 1.3. 
The act of congress provides that, under the direction of the comp- 
troUer, the receiver shall take posses'sion of the books, records, 
and assets of the bank, collect ail debts, dues, and claims laelonging 
to it, and that, upon orders of the courts, or if necessary, he may 
take certain other proceedings. The basis of this suit is a claim of 
the bank for a part of its capital pledged to, but diverted from, its 
creditors to thèse appellees. It was one of the primary duties 
of the receiver to collect ail the dues and claims of the bank. The 
claim on which this suit is based was one of thèse claims. It 
certainly was not the intention of congress that a spécial and sep- 
arate order should be issued by the comptroller, specifying each 
claim, and directing the receiver to collect or to sue upon it, speci- 
v.7lF.no.l — 5 
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fyîng éttclî bôok, record, and asset, and directing Mm to take pos- 
session of it, before he could discharge thèse duties; and in our 
opinion no spécial order of the comptroller was necessary to give 
him ample power to collect this claim and to maintain this suit. 
Bank V. Kennedy, 17 Wall. 19, 22. 

Another objection to the maintenance of this suit that is strenu- 
ously urged is that the remédies provided by the national bank- 
ing act are exclusive. It is argued that section 5151, Eev. St., 
imposes upon stockholders an individual liability for the debts of 
the banking association to an amount equal to the par value of 
their stock; that section 5204, Id., provides that "no association, 
or any member thereof, shall, during the time it shall continue 
its banking opérations, withdraw, or permit to be withdrawn, 
either in the form of dividends or otherwise, any portion of its 
capital"; that section 5239, Id., provides that if the directors of 
any national balnking association shall knowingly violate, or know- 
ingly permit any violation of, the banking act, the franchises of 
the association shall be forfeited after a violation has been deter- 
mined by the proper court, and "every director who participated 
in or assented to the same shall be held liable in his personal 
and individual capacity for ail damages which the association, its 
shareholders, or any other person, shall hâve sustained in consé- 
quence of such violation"; that ail thèse appellees were stock- 
holders, and many of them were directors, of this banking asso- 
ciation; and that the only liabilities they could incur for the di- 
version of the capital of the bank are those imposed by thèse 
provisions of the acts of congress. This is not, as we hâve said, 
a suit to enforce the individual liability of thèse stockholders 
under section 5151. It is not a suit to recover damages from thèse 
directors for a violation of the national banking act under section 
5239. Hence the arguments presented, and the authorities cited 
at length, to show that the complainant has not properly pro- 
ceeded to enforce the liabilities imposed by thèse sections require 
no considération at our hands. This is a suit, we repeat, to re- 
cover diverted trust funds. It rests upon no statute or act of 
congress. Its foundation lies deeper. It rests on the fundamen- 
tal principle of equity that he who has received moneys impressed 
with a trust, without considération, ought to and must restore 
them. The right to recover such funds in chancery courts existed 
long before thèse acts of congress were passed, and we find no 
intimation in them of any intention to destroy or curtail it. On 
the other hand, the évident purpose of thèse acts was to increase, 
not to diminish, the liabilities of shareholders and directors. Sui>- 
pose the holder of 10 shares of a national banking association 
borrows |10,000 of the capital of the association on his promissory 
note. Suppose that the ofiScers of an insolvent national bank take 
110,000 out of its capital and give it to such a shareholder with- 
out considération. Is the only remedy of the receiver of such an 
association to recover this money, in either case, to enforce the 
individual liability of the stockholder? Suppose the stockholder 
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was also a director, is the receiver limited to a suit to enforce his 
individual liability under section 5151, and to recover damages 
under section 5239? May he not sue him on his note in the pne 
case, and for the diverted trust funds in the other, regardless of 
thèse provisions of the statutes? Thèse questions are their an- 
swers. Sections 5151 and 5239, Rev. St., exclude banking asso- 
ciations and receivers from none of the remédies for the collec- 
tion of debts, claims, and dues of the bank or its creditors pro- 
vided by the gênerai rules and principles of law and equity, but 
they impose upon shareholders and directors additional liabilities, 
and subject them to proper remédies for their enforcement. 

Pinally, it is insisted that this bill cannot be maintained be- 
cause it is multifarious, — ^that some of the appellees participated 
in but one or two of the sixteen dividends, while some partici- 
pated in more, and others in ail. The answer is that this suit is 
brought to recover |213,708 of the capital of this insolvent bank, 
every dollar of which, according to the allégations of this bill, 
■was held in trust for the creditors of the bank. To make a bill 
brought by a single complainant against several défendant» mul- 
tifarious, it must either unité several distinct causes of action the 
grounds of which are différent, or the causes of action contained 
in it against at least some of the défendants must be separate 
and disconnected from those stated against other défendants. 
While it may be difl8cult, or perhaps impossible, to draw the defl- 
nite line of démarcation Ijetween bills that are and are not multi- 
farious, it may be safely asserted that no bill is multifario.us 
which présents a common point of litigation, the décision of which 
will affeet the whole subject-matter, and will settle the rights of 
ail the parties to the suit. 

In BrinkerhofF v. Brown, 6 John». Ch. 139, Chancellor Kent, after 
an exhaustive review of the cases, said: 

"The principle to be deduced from those cases Is that a bill against sev- 
eral persons must relate to matters ot the same nature, and having a con- 
nection with each other, and In which ail the défendants are more or less 
concerned, though their rights in respect to the gênerai subject of the case 
may be distinct." 

In Fellows v. Fellows, 4 Cow. 682, 700, 702, the court of errors of 
New York held that: 

"Where several persons, although unconnected wlth each other, are made 
défendants, a demurrer will not lie if they hâve a common interest center- 
ing in the point in issue in the cause." 

And the rule laid down by Chancellor Kent in Brinkerhoff v. 
Brown, supra, that a bill may be flled against several persons rela- 
tive to matters of the same nature, forming a connected séries of 
acts, ail intended to defraud and injure the complainants, and in 
which ail of the défendants were more or less concerned, though 
not jointly in each act, was approved. In Prentice v. Forwarding 
Co., 58 Fed. 437, 7 0. G. A. 293, 296, this court held that a bill in 
which several complainants who held title to separate lots of land 
under separate deeds from a common grantor, made at différent 
times, sought to quiet their title against a single défendant, who 
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claimed adversely to their common title, could be maîntained on 
the ground that the complainants, though owners in severalty, 
were united in interest in the vital question in issue in the case. 
In Brown v. Safe Deposit Co., 128 U. S. 403, 412, 9 Sup. Gt. 127, the 
suprême court declared: 

"It Is not Indispensable that ail the parties should hâve an interest in ail 
the matters contained in the suit It will be sufficient if each party bas an 
interest in some material matters In the suit, and they are connected with 
the others. Addison v. Walker, 4 Younge & 0. Ch. 442; Parr v. Attorney 
General, 8 Clark & F. 409, 435; Worthy v. Johnson, 8 Ga. 236." 

Test this bill by any of thèse ruies, and it is not multifarious. It 
présents a single cause of action, founded on a single ground. It 
is a suit to follow and recover |213,708 of the capital of this in- 
solvent bank, on the ground that it was' a trust fund pledged to 
secure its creditors, and that it has been diverted to the appellees. 
The allégations of the bill are that every dollar of this fund was 
so pledged and so diverted, and that each of the défendants has 
received a part of it. The démurrers admit thèse allégations. 
How can the défendants be heard to say that the complainant's 
daims against them are separate, distinct, and unconnected with 
each other, in the face of this admission that they hâve received 
and hold a part of the misappropriated fund which this suit is 
brought to recover? If the bill had alleged that this entire fund 
was diverted and distributed to the appellees' at one time, no one 
could claim that such a bill was multifarious; but so far as the 
question now under considération is concerned, this bill has ex- 
actly the same légal effect that such a bill would hâve. It allèges 
that the flnancial condition of the bank was the same from the 
time that the first dividend was declared until the last one was 
paid. If an issue should ever be made upon this allégation, the 
vital point in the case will be whether this |213,708 was taken 
from the capital or from the profits of the bank. If the com- 
plainant establishes his averments, a liability will be imposed 
upon each of the défendants for some portion of this fund. If 
he fails, ail the défendants will be dismissed without day. Thus, 
each of thèse défendants, by sharing the diverted fund which is 
the subject-matter of this suit, has connected the cause of action 
against him with that against every other défendant, and has be- 
come interested in the subject-matter of the suit itself, and in 
the vital issue in the case, whether the fund paid to the appellees 
was taken from the capital or from the profits of the bank. The 
objection that the bill is multifarious must be overruled. 

A single question still requires considération. According to this 
bill the défendant Hall was a shareholder of this bank, but not 
a director or olHcer thereof, in 1886, and about December 31st in 
that year he received as a dividend on his stock |120 of the fund 
Which the complainant now seeks to recover. The bill does not 
show that he ever received any other part of this fund. By the 
statutes of Nebraska, an action for relief on the ground of fraud 
is barred in four years after the cause of action accrues, but the 
cause of action in such a case is not deemed to hâve accrued until 
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tlie discovery of the fraud. An action for the recovery of this 
|120 on any otlier ground stated in the bill than fraud is barred 
in four years fi'om the time the cause of action accrues. Consol. 
St. Neb. 1891, §§ 4547, 4548, 4552. This suit was commenced on 
July 6, 1894, more than seven years after défendant Hall received 
his dividend. He flled a gênerai demurrer to this bill. A gên- 
erai demurrer, in equity, raises the question of the effoct of the 
statute of limitations wliere the bill discloses facts which show 
that the analogous cause of action at law is barred by the terms 
of the statute. Maxwell v. Kennedy, 8 How. 210; Bank v. Car- 
penter, 101 U. S. 567, 5C8. It goes -without saying that the na- 
tional courts, sitting in equity, act or refuse to act in analogy to 
the statute of limitations of the state in which they are sitting, 
and that, if the analogous action at law against this défendant 
would be barred under the statutes of Nebraska, this suit must 
be dismissed as against him. Rugan v. Sabin, 10 U. S. App. 519, 
3 G. 0. A. 578, and 53 Ped. 415, 420, and cases cited. By the terms 
of thèse statutes an action to recover this dividend from the de- 
fendant Hall was barred more than two years before this suit 
was commenced; but the counsel for the complainant seeks to 
escape from this conclusion on three grounds: First, that the 
stockholders who received unearned dividends are trustées of an 
express trust for the creditors of the bank, and the statute of lim- 
itations is inoperative against them; second, that the cause of 
action did not accrue until the fraudulent misappropriation of the 
dividend was discovered, and the bill allèges that the directors 
concealed it until the receiver was appointed; and, third, that the 
cause of action did not accrue until the receiver was appointed, 
and it was discovered that it was necessary to collect this fund in 
order to pay the creditors of the bank. 

Express trusts are not within the statute of limitations because 
the possession of the trustée is presumed to be the possession of 
the cestui que trust. Prévost v. Gratz, 6 Wheat. 481, 497; Lewis 
V. Hawkins, 23 Wall. 119, 126; Railroad Co. v. Durant, 95 U. S, 
576. But lapse of time is as complète a bar to a constructive or 
implied trust in equity as at law, unless there has been a fraudulent 
concealment of the cause of action. Speidel v. Henrici, 120 TJ. S. 
377, 386, 7 Sup. Ct. 610; Dole v. Wilson, 39 Minn. 330, 333, 40 N. 
W. 161; Carroll v. Green, 92 U. S. 509; Streitz v. Hartman, 26 
Neb. 33, 49, 41 N. W. 804; Insurance Co. v. Page, 17 B. Mon. 412, 
447. The défendant Hall never held the dividend which he re- 
ceived under an express trust to secure the creditors of this bank. 
He never contracted to hold it for them or for that purpose. He 
received it as his share of the profits of the business of the bank, 
and held it as his own. The trust with which it is impressed 
arises from the fact that it was taken ont of the fund held by 
the bank in trust to pay its creditors. The défendant, who waa 
prima facie its owner, is converted into a trustée by the évidence 
of this fact, and the trust is an implied or resulting trust, created 
by opération of law, and not an express trust arising from contract 
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or privity. The complainant cannot, therefore, escape tlie bar of 
the statute on the ground that it is inoperative against an express 
trust. 

Nor can he escape on the ground that the fraudulent misappropria- 
tion was not discovered until the receiver of the bank was appointed. 
We refrain from considering or expressing an opinion upon a 
case in which a director or stockholder, who knew or ought to 
hâve known the flnancial condition of the bank, aided or permitted 
the misappropriation of this fund, and then averted suspicion 
from the true state of facts, and concealed the cause of action by 
false reports and statements, until that question shall be properly 
presented by pleadings or proofs, This défendant was not a 
director. The bill allèges that the directors and some of the de- 
fendants knew the condition of the bank, and concealed the cause 
of action which accrued by the misappropriation of this fund, 
but it nowhere allèges that this défendant either had knowledge 
of or concealed thèse facts. So far as this record shows, he re- 
ceived his dividend in good faith, in the honest belief that he was 
justly entitled to it. The reason of the rule that the time limited 
by the statute for the commencement of an action for fraud shall 
not commence to run while the défendant conceals it is that he 
ought not to be permitted to take advantage of his own wrong. 
Neither the reason nor the rule has any application to a cause 
of action which is fraudulently concealed from the parties in inter- 
est by third persons. The fraudulent concealment of the défend- 
ant alone will delay the running of the statute. Pratt v. Nor- 
tham, 5 Mason, 95, 112, Ped. Cas. No. 11,376; Simmons v. Baynard, 
30 Fed. 532; Stevenson v. Robinson, 39 Mich. 160. The resuit is 
that an action at law to recover this dividend of $120, which was 
paid to Hall in 1886, would hâve been barred before this suit was 
commenced, and by analogy this suit cannot be maintained against 
him. Nor can it be successfully maintained that the cause of 
action to recover any part of this fund first arose after the re- 
ceiver was appointed, and when it was first discovered that the 
other assets of the bank were insuflBcient to pay its debts. When 
the fund was misappropriated, the wrong was done, and the right 
of recovery was complète. The assets of the bank were then in- 
sufficient to pay its creditors, if the allégations of the bill that the 
bank was then insolvent are true, and unpaid creditors might then 
hâve maintained a suit to recover back this fund. 

Our conclusion is that, in the state of Nebraska, a suit to recover 
from an innocent shareholder of a bank an unearned dividend 
which he has received in goad faith, without notice of any fact that 
would lead a reasonably prudent man to learn that the dividend 
was not earned, is barred in four years from its receipt. The 
decree below must be reversed, with costs, and the case must be 
remanded, with directions to sustain the demurrer of défendant 
Hall, and to dismiss the bill, as to him, at the costs of complainant, 
and to permit the other défendants to answer; and it is so ordered. 
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UNITED STATES v. TENNESSEE & C. R. CO. et al, 
(Circuit Court, N, D. Alabama, S, D. December 18, 1895.) 

1. Public Lands— Railboad Grant— Forfbitube. 

The condition In Act June 3, 1856, granting public lands to the State 
of Alabama to ald In the construction of certain rallroads, that. If any 
one of said roads Is not completed within 10 years, no further sale shall 
be made, and the lands unsold shall revert to the United States, cannot 
be enforced exeept by congressional action. 

2. Samb. 

Nor, In the absence of such action, are sales and transfers made after 
the expiration of such 10 years Invalid. 

Suit by the United States against the Tennessee & Coosa Eailroad 
Company, the Nashville & Ghattanooga Eailway Cîompany, Hugh 
Oarlisie, and others. 

Emmet O'Neal, U. S. Atty., and Frank S. White, for the United 
States. 
Goodhue & Sybert and Oscar Hundley, for défendant 

BKUCE, District Judge. The bill in this case was flled October 
31, 1891, and seeks a decree of forfeiture of the lands described in 
the bill. It brings up for considération the act of congress granting 
lands to the state of Alabama to aid in the construction of a rail- 
road from the Tennessee river, at or near Guntersville Landing, to 
Gadsden, on the Coosa river, which act was passed and approved 
June 3, 1856. The state of Alabama accepted the trust created by 
the act, and granted the lands to the Tennessee & Coosa River Rail- 
road Company, by act of the législature. Sess. Laws 1859-60. The 
route of the road was definitely flxed, and map of the lands was ôled 
in land oflBce at Washington, and certifled lists of the lands were ap- 
proved by the secretary of the interior, and delivered to the state. 
The Tennessee & Coosa Eailroad Company sold portions of the lands 
to varions purchasers, some of whom are made parties to the bill, 
but the larger part of the lands were sold to Hugh Carlisle, and 
he succeeded to the right of the company for the unpaid purchase 
money due and unpaid upon the portions of the lands previously 
sold. The Tennessee & Coosa Eiver Eailroad Company contracted 
with Hugh Carlisle for the construction of the road, and deeds of 
lands were made by the railroad company to Hugh Carlisle in the 
year 1887, for the considération stated in the deeds, the same being, 
as claimed, for labor done and expenditures for the building and con- 
struction of the railroad. 

The bill charges fraud on the part of Carlisle; that he did not 
pay for the lands; that he is not a bona fide purchaser; and charges 
waste and spoliation of the lands, and that Carlisle is insolvent. The 
prayer of the bill is that the sélection made for the railroad com- 
pany, as well as the approvals thereof, be set aside; that any and 
ail certiflcates or other évidence of title issued to said Tennessee & 
Coosa Eailroad Company, or purporting to convey the said lands, or 
any part thereof, shall be delivered by such of the défendants as may 
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be foiind to hâve them in possession, to the elerk of this court, to be 
by him duly canceled; and that ail the rights, title, and interest, 
of evèry kind and description, of the said défendants, in and to any 
of the lands and property described in this bill, shall 1)6 divested ont 
of them, and declared to be vested in the United States of America ; 
and that the conveyances hereinabove set forth as Exhibits D and E 
shall be set aside, vacated, and annuUed, and the said Hugh Carlisle 
shall be directed by the decree of this honorable court to deliver the 
originals thereof within a time to be flxed by the said decree to the 
clerk of this court; and that the same shall be duly canceled on the 
records of the several counties wherein the same hâve been recorded, 
— with prayer for gênerai relief. 

The answer of the défendant the Tennessee & Ooosa Eailroad Com- 
pany contains a full and spécifie déniai of the charges of fraud in 
the bill, and, among other things, says "that said conveyances were 
made and the lands were sold for the purpose of aiding in the con- 
struction of said railroad, and that the entire considération recited 
to hâve been paîd for said lands was used in the construction of said 
railroad." Hugh Carlisle's answei to the bill is quite full and spé- 
cifie, and it is deeraed unnecessary to refer more at length to his 
answer or the other answers of the respondents which are flled in 
the cause. 

The main question arises under the provisions of the granting act 
of congress of June 3, 1856, and also what is known as the "Por- 
feiture Act," of the 29th day of September, 1890. It is not ques- 
tioned that on and before that date, September 29, 1890, ^"/za miles 
of the railroad, from Attalla northwardly to Littleton, had been con- 
structed, and were at that time in opération. 

The flrst section of the forfeiture act pro vides: 

"That there is hereby forfeited to tJie United States, and ttie United States 
hereby résumes title tliereto, ail lauds heretofore granted to any state or 
any corporation, to ald in the construction of a railroad opposite to, and 
co-terœinous with the portion of any such railroad not now completed and 
In opération, for the construction or benefit of which such lands were 
granted, and ail such lands, are declared to be a part of the publie do- 
main. • * *" 

A forfeiture act must be construed with some strictness, and, by 
the very terms of this act, the railroad having been completed and 
in opération opposite to and coterminous with the lands in question, 
other than those in the first 120 sections are not within the terms of 
the act It would almost seem as if they were purposely excluded 
from the terms of the act, and the argument is not really insisted 
on upon this point, but upon the construction of the fourth sec- 
tion of the act, granting public lands in alternate sections to the 
state of Alabama, to aid in the construction of certain railroads in 
said state, June 3, 1856. 

That section is in thèse words: 

"That a quantity of land not exceeding one hundred and twenty sections 
for each of said roads, and Inclnded within a continuons length of twenty 
miles of each of said roads, may be sold, and when the govemor of said 
state shall certify to the secretary of the interior, that any continuons miles 
of any of said railroad, is completed, then another quantity of land hereby 



UNITED STATES V. TENNESSEE & C. B. 00. 78 

granted, not to exeeed one hundred and twenty sections for each of sald 
roads, having twenty contlnuous miles completed as aforesald, and Included 
wlthin a contlnuous length of twenty miles of each of such roads, may be 
sold, and so from time to tlme, until sald roads are completed, and If any 
of sald road is not completed wlthin ten years, no further sale shall bt> 
made, and the lands unsold shall revert to the United States." 

TMs section of the granting act, and other acts of congress using 
the same words, hâve been frequently before the courts, and the su- 
prême court has held in many cases that thèse words ai-e grants in 
prœsenti, and that the concluding clause of the section is a condition 
subséquent, which, if not enforced, the power to sell continues as 
before its breach, "limited only by the object of the grant, and in 
the manner prescribed in the act." Schulenberg v. Harriman, 21 
Wall. 44; Railroad Land Co. v. Courtright, Id. 310. 

It is contended, however, that because the lands were sold and 
transferred after the flrst 10 years had expired, from the date of 
the grant, June 3, 1856, and because the conTeyance of the lands to 
Hugh Carlisle was made long after the 10-year period had expired, 
and the construction of the railroad was not completed, then the 
sales of the lands made after that time were void, under the terma 
of the law. This view of the law is not borne out by the cases cited, 
but the contrary. 

In Schulenberg v. Harriman, cited eupra, it is said, at page 62 of 
the opinion : 

"The provision in the act of congress of 185G that ail lands remaining un- 
sold after ten years shall revert to the United States if the road be not 
completed is no more than a provision that the grant shall be void if a con- 
dition subséquent be not performed [citing authoritles]." 

The opinion goes on (page 63): 

"If the condition be not enforced, the power to sell continues as before its 
breach, limited only by the object of the grant, and the manner of the sale 
prescribed In the act. And it is settled law that no one can take advantage 
of the nonperformance of the condition subséquent annexed to an estate in 
fee but the grantor or his heirs, or the successors of the grantor. If the 
giant proceed trom an artificial person; and, if they do not see fit to assert 
their rlght to enforce a forfelture upon that ground, the title remains unim- 
paired in the grantee. * * * And the same doctrine obtains when the 
grants upon condition proceed from the government. No individual can 
assail the title it has conveyed, on the ground that grantee has falled to 
perform the condition annexed." 

If the government of the United States, through its législative 
body, takes no action to enforce the condition in the granting act to 
thèse lands, then by what right or authority can this suit be main- 
tained? If it be correct that the lands in question are not within 
the terms of the forfeiture act, then how is it shown that it ever 
was the purpose of congress to insist on any forfeiture contained in 
any provision of the act? On the contrary, does it not show that 
no such purpose was ever entertained, because never put into exé- 
cution by any législative act? It may be, and indeed the language 
used in the forfeiture act cited supra indicates, that the lands in 
question may hâve been purposely excluded from the tenus of that 
act, and who shall say that the congress did not find ample reason 
why the construction of the railroad had been so long delayed, and 
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why tte forfeiture should not apply to it? Congress may hâve been 
inâuenced by the condition of tiie country for a portion of the time 
betw«en the passage of the granting act and the final completion 
of the Toad. The intervention of the récent war may hâve had an 
influence upon this législation; but, whatever it may hâve been, — 
and the motive which influenced congress is not open to question 
hère, — it is sufiScient to say that, in the absence of congressional ac- 
tion as to the grant of thèse lands, there are no proper grounds upon 
which this bill can be maintained. It is clear implication from the 
action of congress in the forfeiture act, September 29, 1890, that the 
congress did not intend to insist on any condition subséquent which 
existed in the granting act. 

It is to be noted in this connection that, at the date of the pas- 
sage of the forfeiture act, the said railroad, as contemplated in the 
granting act from Guntersville, on the Tennessee river, to Gadsden, 
on the Coosa, was in process of construction, nearing completion, 
and was in fact completed and in actual opération before this bill 
was flled. 

As to the charges of fraud in the bill, they are not sustained by 
the proof ; at least by such measure of proof as is required in a case 
like this. And it is questionable "how far the account and settle- 
ments between Oarlisle and the railroad company are open for con- 
sidération hère. The company obtained its title from the state of 
Alabama, acting under a statute of the state, accepting the grant 
of land and the trust created by the act; and in the case of U. 
S. V. Des Moines Nav. & Ry. Co., 142 U. S. 510, 12 Sup. Ct. 308, it is 
held that the knowledge and good faith of a législature are not open- 
to question. But the presumption is conclusive that it acted with 
f uU knowledge and in good faith. 

The resuit of thèse views is that the lands embraced in the flrst 
120 sections of the granting act the railroad company was authorized 
to sell in advance of the construction of the road, and that the par- 
ties to whom such sale was made took good title, and there can be 
no recovery or restitution of any of thèse lands to the public domain 
in this case; (2) that the lands described in Exhibit D to original 
bill are lands which lie opposite to that part of the road which waa 
completed and in opération on the 29th day of September, 1890, and 
are not within the lands covered by act of September 29, 1890. 
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No. 401. 

L Election of Hombstbad. 

Défendant and wlfe owned a tract of farmlng and pasture land, com- 
poBed of parts of the H. and the I. surveys. A dwelllng on the I. sur- 
vey was oecupled as a homestead by them from 1879 untll 1884, with 
temporary absences In Ft. Worth, and It was never formally abandoned, 
though after 1884 the famlly oecupled another dwelllng, which was on 
the E. surrey. Hdd, that défendant had a right to désignâtes according 

H Rehearing denied February 17, 189& 
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to the forms prescribed by the state law, the land In the I. survey, on 
which was the house formerly occupied by him, as the family bome- 
stead, and to mortgage the land In the E. survey to secure a loan. 

2. SaMB— ESTOPPEL — COVBNANTS IN MoRTGAGB. 

Défendant having, according to the légal forms, designated as hls home- 
stead the land In the I. survey, upon which there was a dwelling house 
formerly occupied by him, and having on the faith thereof, procured a 
loan, secured by a deed of trust on the other survey, he was estopped 
by lawful covenant from claiming, as against the benefleiary in the deed, 
the land covered by the deed as a homestead. 
8. Bame. 

One reeiting in a trust deed made to secure a loan that the property 
Is not hls homestead, but that other property Is occupied and claimed 
by him as such, and making an affidavlt to the same effect at the request 
of the proposed lender, is equitably estopped from claiming that the land 
covered by the deed is his homestead, if, at the time of making the deed, 
he had the rlght to deal with such land as free of ail homestead rights. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

The appellant, as complalnant below, Instltuted this suit against John W. 
Burford and wife, Matilda F. Burford, on their joint note, payable to the 
order of complalnant, for $14,000, loaned to them by complalnant, and in- 
terest thereon at 10 per cent, per annum from December 10, 1889, and 10 
per cent attorney's fées. The bill prayed for a judgment for the amount 
of the note, principal, interest, and attorney's fées, and for a foreclosure of 
a deed of trust lien executed by respondents Burford and wife, to secure 
the said loan on 405 acres of land In Tarrant county, Tex. The complaln- 
ant speclally pleaded and relied upon a subrogation clause in said trust deed, 
which recited the payment by complalnant, at the express Instance and re- 
quest of sald respondents, of a prior mortgage debt on said 405 acres of 
land, in favor of the Texas Loan Agency, of $6,300. By way of anticipa- 
tion of an alleged false and fraudaient plea of homestead by respondents, 
the complalnant averred that, prior to the making of the loans in question, 
the respondent John W. Burford dld, on May 2, 1888, designate in wrltlng, 
and set apart in due form of law, his homestead, as comprising 304 acres 
of land out of the S. 0. Inman survey, no part of which 304 acres was em- 
braced in the 405 acres described In complalnant's trust deed and bill; that 
sald désignation was duly recorded as provided by law; and that, at the 
time respondents owned and occupied about 700 acres of land, of separate 
surveys, but ail contiguous; and that said désignation of his homestead was 
never changea by respondent. The complalnant further alleged that the 
respondent Burford represented in his written application for the loan, and 
in the trust deed, that no part of the 405 acres tendered as securlty was 
any part of his homestead; that the loan was made on the faith of his rep- 
résentations and acts; that, without same, complalnant would not hâve 
made the sald loan, or any part thereof; and that Its securlty will be irre- 
deemably Impaired unless its lien be enforced against ail of the 405 acres 
covered by its trust deed. Burford and wife, respondents below, filed a. 
joint answer, admitting the right of the complalnant to a Personal judg- 
ment against John W. Burford, as prayed for, and the validity of the com- 
plainant's lien as to 205 acres of the 405 acres described in the trust deed 
and In the complalnant's bill, and that complalnant was subrogated to ail 
the rights of the Texas Loan Agency. The respondents denied the liability 
of Matilda F. Burford or of her separate estate for the debt in question, un- 
der allégations that she was a feme covert, and that the money was loaned 
to her husband. They further denied the validity of the trust deed as 
alïecting 200 acres of the 405 in question, alleging that at the time of the 
original loan by the Texas Loan Agency, on May 2, 1888, down to the prés- 
ent time, they hâve continuously occupied, used, and claimed as a home- 
stead 200 acres (speciflcally described in same) of the 405 acres covered by 
complalnant's trust deed, and that their trust deed was as to the said 2oO 
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acres vold iinder the constitution and laws of Texas. They admltted the 
exécution by J. W. Burford of a homestead désignation, and attach as an 
exhibit to their answer a certilied copy ot same, and they say they can 
nelther afflrm nor deny that the same is in torm according to law. 

The complalnant filed a gênerai replication, and, by amendment to its blll, 
alleged that, at the tlme the respondent Burford applied to the Texas Loan 
Agency for the $6,300 loan, he was temporarily living upon the 405 acres 
described In the trust deed of complalnant; that he was there temporarily 
only for the convenience of his tenants; that the représentative oï the Texas 
lioan Agency informed said Burford, and he in turn informed his wife, that 
the loan could not be secured unless they would actually vacate the lând 
in question, and désigna te and occupy the adjacent farm belonging to them; 
whereupon Burford and wife, with knowledge of the terms exacted by the 
Texas Loan Agency, requiring them to actually vacate said promises, did 
move from same, with the intention and with the effect of securing said 
loan on the falth of their acts as aforesaid; whereupon complalnant averred 
that respondents are estopped from assertlng a claim of homestead, and are 
estopped from claiming that they did not remove from same in good faith. 
The respondents amended their answer by averments that the Texas Loan 
Agency had knowledge of the actual occupançy by respondents of the 200 
acres described in the original answer as the homestead, and that said 
Texas Loan Agency were not misled or deceired by any acts of respondents. 

There were other parties to the cause as respondents besides Burford aud 
wife, but their interests were disposed of as subordinate to complainant's, 
and no issue or complaint Is made as to the decree alïecting them. The de- 
cree awarded complalnant a judgment against John W. Burford for $23.430, 
with a foreclosure of its deed of trust liens to ail of the 405 acres, except 
120 acres thereof, particularly described in the decree. 67 Fed. 860. The 
decree Is complained of only in so far as It denied unto complalnant a fore- 
closure of lien as to the 120 acres, specially excepted in the decree. 

The évidence shows that John W. Burford and wife were married in 1874, 
and shortly afterwards occupied as their home 304 acres of land of the S. C. 
Inman 640-acre survey, In ïarrant county, Tex., which land was inherited 
by the wife from her father, and constituted herseparate estate; that they 
lived there until 1879, when they removed to Ft. Worth, temporarily, return- 
ing to Mrs. Burford's farm in 1882, where they lived until August, 1884, 
about 200 acres of the 304 being in cultivation. Meantime Burford and wife 
acquired other tracts of land adjacent to their homestead, being 120 acres 
of H. H. Edwards survey, and 111 acres of A. Voght survey, and 134 acres 
of the S. C. Inman survey, and moved on the 120 acres of the Edwards sur- 
vey in 1884; but, at the time of the removal, the Voght and Edwards tracts 
and the 134 acres S. 0. Inman tract were subject to a trust deed lien, to 
secure a $2,500 note and Interest, which was not discharged until May 2, 
1888. After moving onto the Edwards tract, in August, 1884, Burford and 
wife bought 40 acres more out of the H. H. Edwai-ds survey, in 1885, and 
moved to Ft. Worth for the winter of 1885 and 1886, retuming to the house 
on H. H. Edwards tract in 1886. On the 13th day of April, 1888, J. W. Bur- 
ford made application to the Texas Loan Agency for a loan of $6,300, ten- 
dering as security the H. H. Edwards 160 acres, the A. Voght 111 acres, and 
the 134 acres S. C. Inman survey, in which application he disclaimed any 
■ homestead Interest in either of said tracts, but expressly stated that his 
homestead consisted of the 304 acres S. O. Inman survey, adjoining the said 
tracts. At the date of this application, Willis Swearingen, a tenant of Bur- 
ford's, was occupying the house, and cultlvating the land, on the 304-acre 
tract, and Burford was living In the house on the H. H. Edwards 120-acre 
tract. 

As to the foregolng facts there is no controversy. 

J. W. Burford testifled, after making application for the loan (the $6,300 
loan), viz.: "Lassiter, représentative of Texas Loan Agency, came to my 
house. Ijassiter was pleased with the land, but said he did not see how he 
could let me hâve the money and me living on the land. I then told him 
I was anxious to borrow the money, and would get off the land in order to 
shape a loan. I proposed to him that I would exchange homes with WlUia 
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Swearingen until loan was consummated. He then said It was satlsfac- 
tory, if I would also designate the 304 acres S. C. Inman survey as my home- 
stead." Mrs. Matilda. F. Burtord testified, viz.: "ïes, in May, 1888, Mr. 
Burford borrowed some money from said company, and I slgned tlie papers. 
Mr. Lassiter was tlie party representing tlie said company. Mr. Burford 
inforined me, at the time he made the application, that Mr. Lassiter did 
net lilic to let hlm hâve the money on the homestead and place, unless Mr. 
Burford would move olï of the said homestead. We, Mr. Burford and my- 
self, went over to Mr. Swearingen's house, and stayed ail uight, and Mr. 
Swearingen and hls wife and famlly, except one daughter, went over to our 
house, and stayed ail night. My daughter stayed over at our house wlth 
Mr. Swearingen and hls family to attend to the household affairs. That was 
the move that was made to borrow the money." ïo cross question, "Is It 
not a fact that you and your family were not living on May 2, 1888, on the 
H. H. Edwards survey or any of the land embraced in the trust deed exe- 
cuted by you to complainant, and did you not, on said day, occupy a place 
by exchange with Willls Swearingen?" Mrs. Burford answered: "It is 
not a fact. We were living on the place on the 2d of May, 1888. We did 
occupy a place by exchange with Willis Swearingen on the night of May 1, 
1888, before the papers were executed. My daughter remained on the place 
with the family of Swearingen, and their daughter stayed at their house 
with us." Swearingen testified that he was the tenant of Burford, and that 
Burford asked him to exchange places with him; that he wanted to bor- 
row money on bis pasture farm; and "that they would not let him hâve 
the money unless they vacated the place." 

Lassiter testified tnat he went to Burford's place, and refused the appli- 
cation for loan unless Burford would move from the land tendered as secu- 
rity, and designated his homestead, whereupon Burford stated that he would 
do so, as he had vacated the 304-acre farm of Mrs. Burford only teniporarily 
anyway, for the convenience of his tenants; and that Burford was to malie 
the move in good faith; and that the loan would not hâve been made but 
for the belief on the part of Lassiter that Burford had vacated the place in 
good faith. Of this, Lassiter required the afhdavit of Burford. This affi- 
davlt is as foUows: 

"The State of Texas, County of Tarrant. On this day personally appeared 
before me, the undersigned authority, J. W. Burford, of Tarrant county, 
Texas, and known to me to be the person he represents hlmself to be, who, 
after being sworn, says upon his oath that he is now living upon and oc- 
cupying the 304 acres of the S. C. Inman 640-acre survey, located south 
of Clear Fork of Trinity river, about 4 rçiles southwest of Pt. Worth, Texas, 
and claims, occupies, and uses said land as his homestead; that it has been 
his homestead for 10 or 12 years past; and that he does not use, occupy, 
or enjoy any of the 405 acres of land this day mortgaged to Texas Loan 
Agency of Corsicana, Texas, as a homestead, and never at any time claimed 
any part thereof as his homestead. This afhdavit is made in securing a loan 
of $6,300.00, of this date, from said Texas Loan Agency. This, April 18, 1888. 

"J. W. Burford. 

"Sworn to and subscribed before me, at Fort Worth, Texas, this 2nd day 
of May, 1888. Newton U. lassiter, 

"[L. S.] Notary Public Tarrant County, Texas." 

The désignation of homestead is as follows: 

"Be it remembered that I, J. W. Burford, of the county of Tarrant, state 
of Texas, in pursuance of the rights vouehsafed me by the laws of the state 
of Texas, do by thèse présents dedicate, nominate, set apart, and designate 
as my homestead the following described property, in Tarrant county, Texas, 
to wit: AU of the S. C. Inman 640-acre survey, located on south side of 
Olear Fork of Trinity river, about 4 miles southwest of Fort Worth, Texas; 
there being about 304 acres of said land. This désignation is intended to 
include the whole of said 304 acres, or 200 acres thereof, which immediately 
surrounds the house thereon. To bave and to hold unto myself, my heirs 
and légal représentatives, forever, free and quit from ail claims whatsoever; 
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and I blnd myself, my heirs and légal représentatives, to occupy, «se, and 
enjoy the above-described premises as contemplated by law to constitute a 
homestead. In falth whereof, I bereunto sign my name, thls 2d day o/ 
May, 1883. J. W. Burford." 

"The State of Texas, County of Tarrant. Bef ore me, Newton H. Lassl- 
ter, notary public In and for ïarrant county. Testas, tbis day personally 
came J. W. Burford, known to me to be the person -who executed the above 
Instrument of wrlting, and acknowledged to me that he signed the same for 
the purposes and considération thereln expressed. Given under my hand 
and seal of office, this 2nd day of May, 1888. Newton H. Lassiter, 

"[L. S.] Notary Public Tarrant Ce, Texas. 

"Filed for record May 2, A. D. 1888, at 12 o'clock m. Recorded May 4, 
A. D. 1888, at 1:40 o'clock p. m. Jno. F. Swayne, County Clerk." 

The clause lu the trust deed dlsclalmlng homestead Interest Is "that the 
herein-descrlbed property Is not our homestead, nor clalmed, used, or enjoyed 
by us as sueh, and that we hâve other property which we occupy and clalm 
as such." Burford testlfled that a prlor Incumbranee of $2,800, whlch ex- 
Isted on the 120 acres H. H. Edwards, 111 acres A. Voght, and 134 acres 
S. C. Inman survéys, from a tlme prlor to Burfoid's oecupancy of the house 
on the Edwards survey, was pald ofC out of the $6,300 loan, as demanded 
by the Texas Loan Ageney. Cass Edwards testlfled that Mrs. Matilda F. 
Burford is hls slster, and that Burford clalmed the 405 acres of land as hls 
place, and clalmed the 304 acres of Mrs. Burford as his homestead; that 
Burford and wlfe Uved on the H. H. Edwards survey In 1889, and hâve lived 
In Ft. Worth slnce 1889. 

W. M. Alexander and W. N. Clark, for appellant. 
A. M. Carter, for appellee. 

Before FARDEE, Circuit Judge, and BOAEMAN and SPEER^ 
District Judges. 

PAEDEE, Circuit Judge (after stating the facts). The constitu- 
tion of the State of Texas (article 16, § 51) provides: 

"The 'homestead' of a famlly, not In a town or clty, shall conslst of not 
more than two hundred acres of land, whlch may be In one or more parcels, 
wlth the Improvements thereon; the homestead In a city, town or village, 
conslsting of a lot or lots, not to exceed in value five thousand dollars at 
the time of thelr désignation as the homestead, wlthout référence to the 
value of any improvements thereon; provlded, that the same shall be used 
for the purposes of a home, or as a place to exercise the calling or business 
of the head of a family; provlded, also, that any temporary rentlng of the 
homestead shall not change the character of the same when no other home- 
stead has been acqulred." 

Articles 2343 et sequitur of the Revised Statutes of Texas are as 
follows: 

"When the homestead of a famlly, not belng in a town or clty, is a part 
of a larger tract or tracts of land than Is exempted from forced sale as such 
homestead, it shall be lawful for the head of the famlly to designate and 
set apart the homestead, not exceeding two hundred acres, to which the 
family is entitled under the constitution and laws of this state." 

"The party deslrlng so to designate and set apart the homestead shall file 
for record wlth the clerk of the county court of the county in which the 
land or a part thereof may be, an instrument of wrlting containing a de- 
scription by metes or bounds, or other sufiiclent description to identify it, 
of the homestead so clalmed by him, stating the name of the original grantee 
and the number of acres, and If more than one survey the number of acres 
in each." 

"Where the owner of such a homestead, part of a larger tract, as is de- 
scrlbed in article 2343, has falled to designate and set apart hls homestead. 



WESTERN MOETG. & INV. CO. V. BUEFOBD. 79 

as provlded in the three preceding articles, thé excess of such tract or tracta 
of land over and above the homestead exemption may be partitioned and 
separated from such homestead and subjected to levy and sale under exécu- 
tion, if otherwise subject, as hereinafter directed." 

"The défendant may at any time after his homestead has been designated 
and set apart in either of the modes pointed ont in this chapter, change the 
boundaries of his said homestead by an instrument executed and recorded 
in the manner provided for in articles 2344 and 2345, but such change shall 
not impair the rights of parties acquired prier to such change." 

We hâve been ref erred to no case in the Mgher courts of the state of 
Texas in which the plain, unambiguous language of the foregoing 
statutes has been explained, limited, or modifled. In Barnes v. 
White, 53 ïex. 630, however, the said statutes were indorsed as calcu- 
lated to prevent fraud, injustice, and litigation. The undisputed 
évidence in this case is that Burford and wife were the owners of 
parts of différent sur\'ejs, forming one contiguous tract of farming 
and pasture land, and had thereon, at least, two dwellings (messuages 
and curtilages), one of which, on the Inman survey, had been occupied 
as a homestead from 1879 until 1884, with temporary absences of the 
family in Ft. Worth, and had never been formally abandoned as a 
homestead, although in later years Burford and his family, when not 
living in Ft. Worth, and after 1S84, occupied the other dwelling, 
which was on the Edwards survey. Under thèse circumstances, 
and under the plain provisions of the law, Burford had a right to 
designate and set apart, out of the tracts of land owned by himself 
and his wife, the homestead, not exceeding 200 acres, to which the 
family was entitled, under the constitution of the state; and when he 
did so designate and set apart the homestead openly and above board, 
with the consent of his wife, and without infringing on the rights of 
others, he had the fuU right to deal with the balance of the land as 
free and clear of ail homestead rights, and other parties had the right 
to deal with Mm in regard to such land as free and clear of the home- 
stead right. This being the case, when we flnd by the undisputed 
évidence that, in accordance with the forms prescribed by law, Bur- 
ford designated the 304 acres of the Inman survey, upon which there 
was a dwelling house (messuage and cartilage), formerly occupied by 
him and his family as a homestead, as the homestead of the family, 
and on the faith thereof made a deed of trust of the other surveys 
owned by him, to secure a loan from the Texas Loan Agency, and 
afterwards a loan from the oomplainant, we are bound to hold that 
Burford is now estopped by lawf ul covenant from claiming, as against 
the complainant, a homestead other than that so as aforesaid desig- 
nated, to say nothing of an estoppel in equity by and through the 
récitals in the trust deed, and imder the affldavit made by him, and 
set forth in the record. 

We do not flnd that any of the cases cited in the opinion of the 
learned judge in the court below militate against this conclusion. 
We will refer to some of them briefly: 

In Philleo v. Smalley, 23 Tex. 503, Mr. Justice Bell says: 

"A man's homestead must be his place of résidence; the place where he 
lives; the place where he usually sleeps and eats." 
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So far as this quotation is concerned, we can only say that, îf it is 
applied to this case, we should be constrained to flnd, as a gênerai 
proposition, that Burford's homestead is in the city of Ft Worth, 
for there is the place where he has lived more than on his alleged 
homestead, and is the place where, by his évidence, he now lives. 

In Eailway Ck). v, Winter, 44 Tex. 597, Justice Eoberts says: 

"The object of the constitution was to protect the house and farm, tan yard, 
mill, gin, and whatever had been used in connection with the résidence and 
to malie a support for the family." 

Conceding the correctness of this proposition, we are still compelled 
to décide which one of Burford's dwelling houses was his homestead, 
— ^the one he chose and selected when he wanted to borrow the money 
from the complainant, or the one he now puts forward as his home- 
stead, when he wants to defeat the complainant in the collection of 
his loan. 

In addition to the above quotations, we note that Justice Koberts 
in the same opinion also says: 

"The question of intention does become Important In some points of view, 
as, for Instance, in determining whether or not a person has acquired a 
homestead at ail, as in case of domicile, or whether he has abandoued his 
homestead, or which one of two houses, where he sometimes résides in each, 
is his homestead, or which of the two fields that are in use in connection 
with his rural occupation or caliing is to be preferred when both cannot be, 
and the like. But when a person is the occupant of a large tract of lund, 
with a mansion house surrounded by or contiguous to his farm, whicli he 
uses In his caliing as a means of support, most of the tract being woodiand 
or prairie, or conslsting of a number of tracts, some of which are not uséd 
at ail, such facts détermine substantially and approxlmately the locality of 
his homestead, and the locality of portions of the large tract not so used to 
be not his homestead or part of it, irrespective of his intention at the time. 
If he should wish to change the locality of his homestead on such lai-ge 
tract by moving his résidence to another portion of his tract, or by changing 
the boundaries substantially différent from the locality which the pre-exist- 
ing faets of ostensible use and enjoyment bave tixed for him, he must do 
it before other persons hâve acquired a right by valid lien or purchase on 
such portion of the land as had not been a part of the homestead, and in 
such manner, by such use or actual désignation, as not to permit others t« 
be deceived or entrapped by the obvions appearance of his ostensible situ- 
ation on his land. His speciiic intent in making the change, either to de- 
fraud others who hâve rights attached to the land, or to grab from them the 
most valuàble land not previously used for homestead purposes, for his own 
pecuniàry advancement, aud that alone, is therefore not the true test In de- 
termining the validity of the claim of homestead." 

Freeman v. Hamblin, 1 Tex. Cit. App. 163, 21 S. W. 1019, is quoted 
from asfollows: 

"Where there are more than 200 acres of land In a rural homestead, the 
husband may designate the homestead, but he cannot defraud the wife in 
so dolng as to the actual homestead." 

This quotation is not applicable to this case, because there is no 
contention hère that the wife was deceived or defrauded by the hus- 
band's désignation of the homestead; but the case rather shows, and 
the contention of the appellant is, that the wife of Burford was fully 
advised in the promises, aud consented to the désignation as made, 
going so far as to join in the temporary abandonment of the Edwards 
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eurvey as a homestead, in order to deceive the Texas Loan Agency 
in the very matter of the homestead. 

We hâve examined Loan Agency v. Blalock, 76 Tex. 85, 13 S. W. 
12; Mortgage Co. v. Norton, 71 Tex. 689, 10 S. W. 301, and Haswell 
V. Porbes (Tex. Civ. App.) 27 S. W. 568, which, so far as applicable 
hère, are cases dealing with désignations of homesteads by actual, 
open, and exclusive possession, and find nothing in any of them to con- 
flict with, but much to support, what we understand to be the correct 
rule in this case. 

The decree of the circuit court is reversed, and the cause is re- 
manded, with instructions to enter a decree for the complainant rec- 
ognizing and enforcing its lien on ail the property described in the 
deed of trust set forth in the bill, and as prayed for. 



INTERNATIONAL TRUST CO. V. NORWICH UNION PIRE INS. S00.1 
(Circuit Court of Appeals, Eighth Circuit. December 2, 1S93,) 

No. 662. 

*• JtÎKVTEW Oîf ApPEAÏi — EqUITT JuRrSDICTION. 

When both parties assume In the circuit court tliat the Wll stated mat- 
ters of équitable cognizance, and the case was withln the jurlsdiction of 
that court, the circuit court of appeals can dispose of the controversy 
on its meritB, though the relief sought mlght hâve been given in a suit 
at law. 

2. Insurance — Renbwal of Polict — Estoppei. by Agbnt's Déclaration. 

When the agents of an Insurance Company, who are duly authorize-î 
to solicit and make contracts of Insurance, deliberately represent to the 
assured that a given policy issued by the company has been renewed, 
and subsequently recelve and appropriate money which they hâve good 
reason to belleve is paid to cover the cost of such extended Insurance, 
the Company will be estopped, after a loss has occurred, to allège that 
the pollcy was not renewed. 

8. Same — Statbments by Agekt's Clerk. 

Acts done and Information given by an employé of an agent of a Com- 
pany in the line of hls duty is binding upon the company. 

4 Bamb— Insdrable Intrhest— Purchase op Mortgage Note. 

A consummated agreement for the sale of a deed of trust and of a 
note secured thereby, which Is in the vendee's possession, vests an équit- 
able title in the vendee, so as to give him an insurable Interest In the 
property covered by the deed, though the note is not indorsed by the ven- 
dor. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

The International Trust Company, of the clty of Denver, the appellant, 
sued the Norwich Union Flre Insurance Society, the appellee, to enforce 
the delivery and payment of a policy of Insurance in the sum of $10,000 on 
an hôtel building in the clty of Pueblo, Colo., which was destroyed by flre 
on October 9, 1893. The bill of complaint alleged, among other things, that 
John R. Gordon, the owner of the insured property, on December 12, 1892, 
executed a deed of trust thereon to secure the payment of a note in the sum 
of $50,000, which was held by the International Trust Company, of the clty 
of Denver, hereafter termed the "Trust Company"; that said note and deed 
of trust were subsequently sold by said trust company to tho Investors' 
Mortgage Security Company, Limited, of Scotland, which company is hère- 

1 Rehearing denied January 20, 1898. 

V.îlF.no.l — 6 
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after termed the "Mortgage Company"; that sald note matured on June 12, 
1893, and that sald Gordon appUed for an extension of the loan, whereupon 
the trust company repurchased sald note and deed of trust from the mort- 
gage Company, and became reinvested with the title thereto. 

The blll of complaint also averred that the Norwich Union Fire Insurance 
Society, the appellee, which Is hereafter termed the "Insurance Company," 
on August 26, 1892, Issued to John R. Gordon Its policy of Insurance on the 
hôtel property in question in the sum of $10,000; that the policy was known 
as a "bullder's rlsk," the hôtel at the time belng In pt-ocess of érection; that 
by a mortgage clause which was attached to sald policy on December 12, 

1892, said policy became payable to the trust company and its assigna to 
further secure the aforesald note In the sum of $50,000 that was then held 
by the trust company; that said policy remalned in force until February 26, 

1893, when it was renewed for another term of six months; that is to say, 
until August 26, 1893. The trust company further averred that when Gor- 
don applied to It for an extension of the aforesaid loan it took the précau- 
tion to confer with the local agents of the Insurance company at Pueblo, 
Colo., with a view of ascertainlng whether the policy would be again re- 
newed, and that it recelved assurances that it would be renewed on Au- 
gust 26, 1S93, and thereafter contlnued in force with a mortgage clause at- 
tached for the benefit of the trust company; that on August 27, 1893, it 
recelved further assurances from the Insurance company's agent at Pueblo, 
who was authorized to give such assurance and to issue policies, "that a 
renewal and extension policy had been aetually exeeuted and issued by the 
défendant, and was in process of belng transmitted to the complainant com- 
pany," and that it would keep the hôtel Insured for the benefit of said com- 
pany, on the same terms as for the previous six months, until February 26, 

1894, The trust company further alleged that on or about September 26, 
1894, It paid to the Insurance company, in compliance with Its demand, the 
premlum charged for the renewal of said policy from August 26, 1893, to 
February 26, 1894, and that from and after August 27, 1893, it was induced 
to belleve that a renewal policy had been exeeuted and was In force, al- 
though it did not In fact hâve possession of the same; that after the occur- 
rence of the flre on October 9, 1893, the défendant Insurance company for the 
flrst time alleged and claimed that the policy in question had not been re- 
newed on August 26, 1893, and that It was not liable thereon. 

In View of the premises, the blll 'prayed for the followlng relief, namely: 
That the court would "order, decree, and adjudge that at the time of the 
fire aforesald there was a good, valid, and existing agreement of Insurance 
by défendant company upon the property herein set ont, with loss thereon 
payable to complainant company"; that it would furthermore "adjudge, or- 
der, and decree that défendant company shall dellver to complainant com- 
pany the renewal policy of Insurance, together with the mortgage or agree- 
ment clause thereto attached, Issued on or about the 26th day of August, 
1893, as ♦ * • alleged, or that. In case sald renewal policy of Insurance 
shall hâve been canceled or destroyed, the same be declared In full force and 
efCect, and blnding upon défendant company, and that défendant company do 
speciflcally carry ont, perform, and comply with ail the terms and provisions 
of said renewal policy of Insurance as the same existed after the issue there- 
of." 

The answer to the blll of complaint admitted many of the allégations touch- 
ing the Issuance of the policy on August 26, 1892, to John R. Gordon, and the 
renewal thereof on February 26, 1893, with. the mortgage clause thereto at- 
tached, making the same payable to the trust company and Its assigns; but 
it denied. In substance, ail the allégations which tended to show a renewal 
of sald policy on August 26, 1893, and ail the allégations tending to show an 
agreement to renew the policy on that date. It also denied that It recelved 
the premlum for a renewal of the policy on August 26, 1893, or that the trust 
company reacqulred the note and deed of trust of the mortgage company 
prier to August 26, 1893, as was charged In the blll of complaint. By way 
of spécial défense, the défendant company further pleaded that John R. 
Gordon sold the Insured property on July 3, 1893, to the Mesa Hôtel & Im- 
provement Company without its knowledge or consent; that by virtue of 
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such sale said Gordon ceased to hâve an Insurable Interest In the property, 
and that the renewal policy of August 26, 1893, with the mortgage clause at- 
tached, even if such policy was in fact issued or agreed to be issued, thereby 
became void. The circuit court dismissed the bill, and the case was brought 
to thls court by appeal. 

A. G. Campbell (A. E. Pattison was with him on the brief), for 
appellant. 

Sylvester G. Williams and M. F. Taylor (E. T. Wells and John G. 
Taylor were with them on the brief), for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

No question was raised in the circuit court, nor has any question 
been raised in this court, touching the right of the complainant to 
maintain an action at law, and for that reason it is unnecessary to 
inquire or décide whether, on the state of facts disclosed by the bill 
of complaint, a court of equity or a court of law was the proper 
forum. Both parties hâve assumed that the bill stated mattej» of 
équitable cognizance, and, as the case was one within the gênerai 
jurisdiction of the circuit court, there can be no doubt of our right 
to dispose of the controversy on its merits, even though it was 
probable that the complainant might hâve maintained a suit at law 
to enforce the alleged contract of insurance. Beynes v. Dumont, 
130 U. S. 354, 395, 9 Sup. Ct. 486; Tyler v. Savage, 143 U. S. 79, 12 
Sup. Ct. 340. We proceed, therefore, to consider the case on it» 
merits, and the question of chief importance seems to be whether 
the défendant company can be heard to say that it did not renew or 
extend the policy of insurance on the hôtel property in question, 
which expired on August 26, 1893. The décision of this question 
dépends largely upon conclusions of fact to be drawn from the testi- 
mony; and, as the testimony is voluminous, and in some respects 
conflicting, we shall content ourselves with a brief statement of 
our findings on the material issues of fact raised by the pleadings. 

It admits of no doubt that on or about June 14, 1893, Henry W. 
Hobson, the vice président of the trust company, received positive 
assurance from the local agents of the défendant company at Pu- 
eblo, Colo., that the existing policy on the hôtel property, which had 
been theretofore issued by the défendant insurance company, would 
be renewed on the coming 26th day of August, 1893, and that the 
existing insurance would be continued in force for the trust com- 
pany's benefit as long as the premiums were paid. This assurance 
did not, as a matter of course, bind the défendant company to iS'Sue 
a renewal policy if it subsequently changed its mind and elected 
not to do so, but it undoubtedly had the effect of preventing the 
trust company from applying for insurance elsewhere. The testi- 
mony also shows to our entire satisfaction that Frank B. Gibson, the 
secretary of the trust company, wa» in the city of Pueblo, Colo., on 
or about August 29, 1893; that he called at the local office of the 
défendant company for the express purpose of ascertaining if the 
risk now in controversy had been renewed, and was there informed 
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by William B. Shepard, the person in charge of the office, that the 
policy in the défendant company that had expired on August 26, 
1893, had been renewed on that day, and continued in force, and 
that the interest of the trust company as mortgagee was thereby 
covered and protected. On the same occasion directions' were given 
by said Q-ibson to forward the renewal policy to the trust company 
at Denver, Colo., and he undoobtedly left the ofSce of the insurance 
company with the understanding that the renewal policy would be 
so forwarded. It is an admitted fact that prior to this interview 
a renewal policy had been made out and countersigned by the local 
agents of the défendant company, which renewal policy was duly 
entered at the time on the policy register of the company that was 
kept at the local olHce. Such renewal policy only lacked a formai 
delivery to render it operative as a binding contract between the 
parties. 

But a more important circumstance remains to be noticed. On op 
about September 13, 1893, the trust company was advised by a letter 
written on that day by John R. Gordon, who was the owner of the 
hôtel property in question, that he owed Benson & Kirtiand, the 
local agents of the défendant company at Pueblo, about |280 on 
account of premiums for insurance upon said hôtel property; that 
he was himself unable to pay the amount of such indebtedness; 
and that, unless the trust company advanced and paid the same, the 
policies covering the property that had been issued by Benson & 
Kirtiand would be speedily canceled. Thereupon the following cor- 
respondence took place between the trust company and Messrs. Ben- 
son & Kirtiand, the local agents of the défendant company: 

"International Trust Company. 
"Offices: Nos. 1, 2, and 3, Tabor Block. 

* • • "Denver, Colorado, September 16, 1883. 
"Messrs. Benson & Kirtiand, Pueblo, Colo.— Gentlemen: In référence to the 

Gordon Insurance, I would suggest that you let it stand until I go down to 
Pueblo next week, when some definite arrangements will be made on the sub- 
ject. I suppose, if Mr. Gordon does not pay, that I will hâve to do so. It will 
be a favor to me if you will not cancel the policies, as it will necessitate my 
renewing them up hère. 

"ïours, truly, Henry W. Hobson, Vice Prest." 

"Benson, Kirtiand & Co. 

* * "Pueblo, Colorado, September 18th, 1893. 
"Mr. Henry W. Hobson, Denver, Colo.— Dear Sir: ïour letter of 9—16 re- 

ceived, and in reply will say that we will do our best to carry the hôtel in- 
surance for you; will at least keep you covered under the policies you now 
hâve until you corne to Pueblo; and trust that some arrangement can then 
be made for the payment, as our companies are crowding us for the money. 
"ïours, respeetfuUy, Benson, Kirtiand & Co." 

"Benson, Kii-tland & Co. 

* • • "Pueblo, Colorado, September 23, 1893. 
"The International Trust Company, Denver, Colorado— Gentlemen: I In- 
close herewith statement of balance due for insurance on Mesa Hôtel, as re- 
quested by Mr. Hobson. ïrusting this will receive your early attention, we 
are, 

"ïours, respeetfuUy, , Benson, Kirtiand & Cto." 
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"International Trust Company. 
"Offices: Nos. 1, 2, and 3, Tabor Block. 
• • * "Denver, Colorado, September 26, 1893. 

"Messrs. Benson, Kirtland & Co., Pueblo— Gentlemen: Inclosed flnd check 
for Ç282.00 In payment o£ within bill. Be kind enough to make out an item- 
ized bill sbowing what tbe Insurance is tor, and policies. I would also call 
your attention to the fact that we ought to bave from your company $40,000.00 
insurance. wbereas we only bave $30,000.00. According to our Insurance rec- 
ord, we bave a policy In the Norwich Union for $10,000.00, which expired 
August 20tb, and Mr. Gibson says that when he was down there you told him 
you would send up the renewal immediately. There is another policy which 
we hold in the National Assurance Company which seems to liave expired 
September 8th, so that at présent we only bave $20,000.00 in force with you, 
or rather only bave policies for that amount. Will you please write an ex- 
planation of this at once, so as we can know how tbe insurance stands î 

"Yours, truly, Henry W. Hobson, Vice Prest." 

The foregoing letter inclosing a check for |282 was duly received 
by the local agents of the défendant company. The check contained 
was accepted and collected by them, but they neither acknowledged 
the receipt of the letter prior to the lire nor transmitted an itemized 
bill, as they were requested to do. When the foregoing corre^pond- 
ence between Benson & Kirtland and the trust company took place, 
John R. Grordon was only indebted to Benson & Kirtland in the 
sum of $220 for insurance obtained through their agency on the 
hôtel property in question, if the premium for the renewal of the 
défendant company's policy on August 26, 1893, is excluded from 
the estimate. But, if the cost of renewing that policy for six 
months at the rate theretofore charged is added to the es'timate, 
Gordon's indebtedness to Benson & Kirtland on account of premi- 
ums for insurance on said property amounted to about $280 on Sep- 
tember 23, 1893, when the letter of Benson & Kirtland, inclosing a 
statement of Gordon's account with them, was transmitted to the 
trust company. On the receipt of the trust company's check for 
$282, Benson & Kirtland appropriated |63 thereof to the payment 
of premiums for insurance on other property owned by Gordon in 
which the trust company had no insurable interest. The residue of 
the money was used to pay premiums for insurance on the hôtel 
property, in which the trust company, as mortgagee, did hâve an in- 
surable interest; but the majority of the policies to which the mon- 
ey was thus applied had expired prior to September 2G, 1893, and 
were no longer in force for the trust company's protection. Now, 
the pretended statement of Gordon's account contained in the letter 
of September 23, 1893, supra, was in the f ollowing f orm : "To bal- 
ance due on insurance, |282.00," and it was practically admitted by 
John H. Kirtland, who was a witness for the défendant, and also a 
member of the flrm of Benson & Kirtland, that the account was 
cast in that form at the instance and request of John R. Gordon, for 
the express purpose of concealing from the trust company what 
premiums were included in the bill, and how the money received 
thereon was t« be applied. In other words, the évidence warrants 
the conclusion that Benson & Kirtland became privy to a scheme 
whereby money was to be obtained from the trust company ostensi- 
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bly to pay for Insurance on the hôtel property, but in reality to pay 
for insurance on property in which the trust company had no in- 
terest. It was further admitted by the same witness (John H. 
Kirtland) that the itemized account called for by the trust com- 
pany's letter of September 26, 1893, was intentionally withheld by 
him to further conceal from the trust company that the money by 
it forwarded to pay for insurance on the hotel property had been in 
part diverted to other uses. The évidence, as we thinlî, fully justifies 
the conclusion that the itemized account called for was also with- 
held by the local agents for another reason, namely, to conceal the 
fact that the money received from the trust company had not been 
appropriated to pay for the renewal of the defendant's policy, which 
expired on August 26, 1893. It only remains to be said that the 
trust company was doubtless deceived and misled to its préjudice 
both by the représentations made by the defendant's local agents 
that the risk upon the hotel property would be and had been re- 
newed on August 26, 1893, and by the concealment practiced in the 
respect last above stated. The trust company undoubtedly believed, 
and w^th good reason, that the défendant had renewed the policy 
which had expired on August 26, 1893, and that the bill sent to it, 
on September 23, 1893, which was subsequently paid, covered the 
cost of such renewal. 

On this State of facts the conclusion is inévitable that the défend- 
ant company cannot be heard to say that the policy in question was 
not renewed,- whatever may hâve been its intention in that regard. 
When the agents of an insurance company, who are duly authorized 
to solicit and make contracts of insurance, deliberately represent to 
the assured that a given policy issued by the company bas been re- 
newed, and subsequently receive and appropriate money which they 
hâve good reason to believe is paid to cover the cost of such extended 
insurance, the company will be estopped to allège, after a loss has 
occurred, that the policy in question was not renewed. To hold 
otherwise would be to lend judicial sanction to a fraud. 

It was suggested in argument, and some reliance seems to be 
placed on the suggestion, that, inasmuch as the statement that the 
policy in controversy had been renewed was made by William B. 
Shepard, who was an employé of Benson & Kirtland, the défendant 
company is not afifected or bound by that représentation. The facts 
with référence to this contention seem to be that Shepard was a con- 
fidential employé and bookkeeper of the firm of Benson & Kirtland, 
and had been in their service some years. He was fully posted as 
to the détails of the business carried on by the flrm, and in their 
absence had full charge of the office, and was undoubtedly authorized 
by them to give information as to whether a particular policy that 
had been registered on the books of the agency had or had not been 
renewed. Besides, we think that the évidence in the case would 
fully warrant the inference that Shepard had authority, in the ab- 
sence of the members of the firm, to negotiate contracts of insurance, 
and that he did at times exercise such authority. But, be this as 
it may, the évidence in the case at bar shows that the statement made 
by Shepard to Gibson that the policy in question had been renewed 
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was made in the company's office while Shepard had charge of the 
eame, and while he had the custody of the policy register. The state- 
ment was made in the Une of his duty, not in answer to an idle in- 
quiry, but in response to a question asked by a policy holder, who 
was interested In knowing if a certain policy had been renewed and 
continued in force. ■ It does not follow that, because a person is em- 
ployed by an agent of an Insurance company rather than by the 
Company itself , none of such person's acts or représentations are bind- 
ing on the company. It is customafy for agents having charge of 
important agencies to employ persons to perform clérical and much 
other work in their office, and to assist them generally in the dis- 
charge of the varions duties which such agents hâve to perform. 
The business of insurance could not well be transacted without such 
assistants, and ail insurance couipanies are doubtless well aware of 
the practice of employing them. It résulta from this well-known 
business usage that acts done and information given by such sub- 
ordinate employés in the Une of their duty should be held binding 
upon the companies which they represent. We think, therefore, that 
presumptively Shepard had authority to inform G-ibson whether the 
policy now in qiiestion had or had not been renewed, and that the 
statement made by him should be given the same effect as if it had 
been made by either Benson or Kirtland. 

Another défense that is urged in this court, although it was over- 
ruled by the circuit court, is, in substance, that the trust company had 
no insurable interest in the hôtel property in question on August 26, 
1893, even if it was true that the policy in controversy was on thaf 
day renewed or extended. This claim is based on the assumption 
that the trust company did not reacquire the Gordon note and deed 
of trust from the Investors' Mortgage Security Company until some 
time after August 26, 1893. The facts pertinent to this défense, as 
we flnd them, are thèse: Pending the negotiations between Gordon 
and the trust company to obtain a renewal of the loan, and after it 
became apparent that Gordon would not be able to meet hie obliga- 
tion, the trust company, by a letter written on June 13, 1893, pro- 
posed to the mortgage company to repurchase the note and deed of 
trust which it had previously sold. The proposition as made re- 
quired the trust company to advance the money to take up the note 
within 60 days, or prior to August 12, 1893, the note being then in 
the hands of the trust company, and held by it for collection. At 
the same time the trust company advanced and paid to the mortgage 
company the accrued interest on the note, to wit, $1,750. By a tele- 
gram and letter dated, respectively, on June 26 and 28, 1893, ac- 
knowledging the receipt of the trust company's proposition, the mort- 
gage company accepted the proposition to sell the note, but gave the 
trust company more time than it asked — ^that is, until September 15, 
1893 — ^to pay for the note. This latter proposition of the mortgage 
company was accepted by the trust company, immediately on the re- 
ceipt of the mortgage company's telegram, by a letter written to the 
mortgage company on June 26, 1893, and the agreement to purchase 
the note thus became complète. Now, while it may be true that the 
légal title to the paper was not vested in the trust company on June 
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26, 1893, or even on August 26, 1893, in the sensé of the law mer- 
chant, or in such way as to eut off equities of défense, because it had 
not been indorsed by the mortgage company, nevertheless, as the 
agreement of sale was complète, and the note was in the hands of 
the trust company, there can be no doubt that the trust company had 
a good, équitable title to the paper on August 2G, 1893; such a title, 
in fact, as would hâve enabled the trust company to maintain an ac- 
tion at law on the note in the courts of Colorado, whose Code pro- 
Fides that "every action shall "he prosecuted in the name of the real 
party in interest." Code Civ, Proc. c. 1, § 3. A consummated agree- 
ment of sale, such as is shown by the correspondence in the présent 
case, especially where the thing sold is in the possession of the vendee, 
opérâtes to transfer the title of the article or thing sold to the pur- 
chaser. Under thèse circumstances we hâve no doubt that the trust 
company had an insurable interest in the hôtel property in contro- 
versy on August 26, 1893, and the contention to the contrary is, in 
our opinion, without merit. 

It seems évident from an inspection of the record, that the case at 
bar was fuUy tried by the circuit court, and that ail the material 
facts on which the défendant company could hope to predicate a 
successful défense to the action were fully developed by the testi- 
mony, and that ail known défenses were in fact interposed. Such 
being the case, there seems to be no occasion for a new trial or a re- 
hearing. The decree of the circuit court will, accordingly, be re- 
versed, at the cost of the appellee, and the case will be remanded to 
that court, with directions to vacate its former decree, and in lieu 
thereof to enter a decree in favor of the complainant below, which 
shall adjud^e and détermine that on October 9, 1893, the complain- 
ant company held a good and valid policy of insurance in the de- 
fendant company for the sum of $10,000, covering the hôtel property 
in question, which, by virtue of its terms and provisions, was payable 
in case of loss to the complainant company; that complainant is en- 
titled to recover thereon from the défendant insurance company the 
sum of $10,000, with interest at the rate of 8 per cent, per annum 
from December 15, 1893, together with ail costs that hâve accrued 
in the circuit court; and that unless said debt, interest, and costa 
are paid by the défendant company to the complainant within 20 
days after the entry of such decree, an exécution be awurded against 
the défendant company in the ordinary form. 
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SUN INSURANCE OFFICE, OP LONDON, ENGLAND, v. INTERNA- 
TIONAL TRUST CO.« 

(Circuit Court of Appeals, Eighth Circuit. December 2, 1895.) 

Nos. 660 and 663. 

I. Trial bt Court— Findings of Fact. 

When a trial court is ealled iipon to state the ultlmate propositions or 
facts establlshed by the évidence in the form of a spécial tinding, it may 

» Behearlng denled January 20, 1896. » Behearing denled February 3, 1896. 
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often be compelled to embody in the finding some légal inferences as 
well as inferences of tact, as when the ultimate fact to be found relates 
to the acquisition or ownershlp of property. 

S. Same. 

The conclusive effect of a spécial finding of fact cannot be made to 
dépend upon the character of the proof on which it rests. 
8. Same — Revibw on Appbal. 

When a jury is waived, and the court makes a spécial finding, an ap- 
pellate court cannot look into the évidence, except to ascertain whether 
there was error in admitting or exeludlng testlniony. 

In Error to the Circuit Court of tlie United States for the Dis- 
trict of Colorado. 

Sylvester G. Williams and M. F. Taylor (E. T. Wells and John G. 
Taylor were with them on brief), for plaintiff in error Insurance Co. 
of North America. 

Milton Smith (T. J. O'Donnell and W. S. Decker were with him on 
brief), for plaintiff in error Sun Insurance Office. 

A. C. Campbell (A. E, Pattison was with him on brief), for défend- 
ant in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. Thèse were suits which were brought 
by the International Trust Company, of Denver, Colo., the défendant 
in error, against the Insurance Company of North America and the 
Sun Insurance Office, of London, England, the plaintiffs in error, to 
enforce the payment of two policies of insurance which were issued 
by the respective companies to one John E. Gordon, but with a mort- 
gage clause thereto attached which made the loss under the policies 
payable to the International Trust Company, of Denver, Colo., and 
its assigns. The latter company is hereafter referred to for con- 
venience as the "Trust Company." The suits grew out of the same 
loss, and in volve a considération of the same facts, which were 
considered by this court in the case of International Trust Co. 
V. Norwich Union Fire Ins. Soc, 71 Ped. 81. The présent suits, 
however, were actions at law on policies that had been duly executed 
and delivered to the trust company prior to the occurrence of the 
loss. On the trial of the cases a jury was duly waived, and the 
circuit court, at the conclusion of the trial, made and flled a spécial 
finding of facts which forms a part of the record in each case. It is 
unnecessary to set out the spécial finding of facts in full, as the 
finding on most of the issues is conceded to be correct. It is also con- 
ceded that the facts as found are sulïicient to support the judgments 
whieh were rendered against the respective insurance companies. The 
chief contention in thèse cases is that when the policies in suit were 
issued the trust company had no insurable interest in the insured 
property. That contention is based on the same state of facts which 
formed the basis for a similar contention in the case of International 
Trust Co. V. Norwich Union Fire Ins. Soc, namely, on the ground 
that the trust company had not reacquired the Gordon note for 
150,000, and the deed of trust securing the same, when the policies 
ïQ suit were issued, and for that reason had no such insurable in- 
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terest as would suflSce to support the policies. The circuit court 
found, howcTer: 

"That * ♦ • the International Ti-ust Company did, on the 12th day 
of June, 1893, reacqulre title to the note of said John R. Gordon by repur- 
chase, and did reacquire an insurable interest in and to the property covered 
by the policy of insurance issued by défendant company; and the trust 
Company did on the 12th day of June, 1893, actually pay to the said Investor's 
Mortgage Securlty Company the sum of $1,750, being part of the amount 
due upon repurchase, and did assume the payment of the balance of the pur- 
chase prlce, viz. $50,000, and did from that time on treat and dispose of said 
note as its own property." 

This finding by the trial court is conclusive in this court, and can- 
not be reviewed. It matters not, we think, that the flnding in ques- 
tion is based largely upon letters and telegrams which passed be- 
tween the trust company and the Investors' Mortgage Securlty Com- 
pany, and upon déductions drawn from such correspondence. A 
spécial finding of fact, as was said by Mr. Justice Miller, in Burr v. 
Bailroad Ce, 1 Wall. 99, 102— 

"Is a statement of the ultimate facts or propositions which the évidence is 
Intended to establish, and nqt the évidence on which those ultimate facts 
are supposed to rest. The statement must be sufllclent in itself, without 
inferences or comparlsons, or balanelng of testimony, or weighlng évidence, 
to justify the application of the légal principles which must détermine the 
case. It must leave none of the functions of a jury to be discharged by 
this court, but must hâve ail the sufficiency, fullness, and perspicuity of a 
spécial verdict. If it requlres of the court to weigh confllcting testimony, 
or to balance admitted facts, and deduce from thèse tne propositions of fact 
on which alone a lega;l conclusion can rest, then it is not sueh a statement 
as this court can act upon." 

See, also, Hinkley v. City of Arkansas City, 16 C. C. A. 395, 69 

Fed. 768, 771. 

It results from this view that when a trial court is called upon to 
state the ultimate propositions or facts established by the évidence 
in the f orm of a spécial flnding, it will often be compelled to embody 
in the flnding some légal inferences as well as inferences of fact, 
Such will generally be the case when, as in the présent instance, the 
ultimate fact to be found is whether a certain person has acquired 
and is the owner of certain property. We think, therefore, that the 
conclusive eflect of a spécial flnding of fact cannot be made to dé- 
pend upon the character of the proof upon which it rests. If such a 
flnding is regarded as conclusive, and not subject to review, when it 
rests on oral testimony, it must be regarded as equally conclusive 
when it rests on written évidence, or on évidence that is in part writ- 
ten and in part oral. The rule is inflexible in the fédéral courts that 
when a jury is waived, and the court makes a spécial flnding, an ap- 
pellate court cannot look into the évidence on which the flnding is 
based, except for the purpose of ascertaining whether an error was 
committed in admitting or excluding testimony. Stanley v. Super- 
visors, 121 U. S. 535, 547, 7 Sup. Ct. 1234; Walker v. Miller, 19 U. S. 
App. 403, 8 C. 0. A. 331, 59 Fed. 869; Searcy Co. v. Thompson, 13 
C. C. A. 349, 66 Fed. 92. In the présent cases no objection was made 
to the évidence on which the finding in question was based, nor was 
the court asked to reject or to exclude the évidence after it had been 
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introduced on tlie ground that it had no tendency to show that the 
trust Company had an insurable interest in the insured property 
when the policies in controversy were issued. On the contrary, th.e 
case was tried on the évident assumption that the évidence in ques- 
tion had some tendency to show that the trust company had reac- 
quired and become the owner of the Gordon note and deed of trust, 
and the objection now urged is, in substance, that the finding made by 
the trial court was against the weight of évidence. It goes without 
saying that we cannot notice an objection of that character. In- 
surance Co. T. Unsell, 144 U. S. 439, 451, 12 Sup. Ct. 671. But, even 
if the spécial finding now under considération was open to review 
by this court, we should not be able to say that the circuit court 
erred in finding that the trust company had such an insurable in- 
terest as was sufficient to support the policies. In the case of Inter- 
national Trust Oo. V. Norwich Union Fire Ins. Soc, we hâve held that 
the trust company had an insurable interest on June 26, 1893, by 
virtue of the consummated agreement with the Investors' Mortgage 
Security Company to take up the Gordon note, which was secured 
by a deed of trust on the insured property. It was further shown 
in thèse cases that on June 12, 1893, the trust company had ad- 
vanced and paid the interest on said note, amounting to $1,750, and 
we think it most probable, in view of the relations then existing 
between the trust company and the mortgage company, that the 
payment so made gave to the former company such an interest in 
the note and deed of trust as would serve to support a policy cover- 
ing the mortgaged property which was taken out after that date. 

There are no other questions arising upon the record in thèse cases 
which can be considered in view of the spécial finding of facts and 
in view of the récent décision of this court in the case of Insurance 
Co. v. Bohn, 12 C. C. A. 531, 65 Fed. 165. In that case this court 
held that a mortgage clause such as was attached to each of the 
policies in suit had the effect of creating a new contract between the 
mortgagee and the insurance company, which was dépendent for 
its validity solely upon the conduct of the company and the mort- 
gagee, and was unaffected by any act or neglect of the mortgagor of 
which the mortgagee was ignorant, whether such act was done or 
omitted prior or subséquent to the exécution of the mortgage clause. 
To that ruling we still adhère, and it results from that view of the 
effect of the mortgage clause that the policies in suit were not ren- 
dered invalid by the sale and conveyance of the mortgaged prop- 
erty by Gordon, the mortgagor, on or about July 3, 1893. In the 
policy issued by the Sun Insurance Office, of London, England, there 
appeàr to hâve been two mortgage clauses attached to the policy. 
The first of thèse clauses was as follows: "Loss, if any, payable to 
M. D. Thatcher, trustée for the International Trust Company of 
Denver, Colorado, as his interest may appear," whereas by the sec- 
ond mortgage clause the loss was made payable directly to the In- 
ternational Trust Company. The second clause is a more full and 
complète contract between the mortgagee and the insurance com- 
pany, being in substance the same mortgage clause that was con- 
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strued by thîs court in Insurance Co. v. Bohn, supra. The point la 
made that the first of thèse mortgage clauses controls the second, 
and that, as the flrst clause does net exempt the trust company 
from liability for the acts of the mortgagor, the policy of the Sun 
Insurance Office was avoided by the sale made by the mortgagor on 
July 3, 1893. We cannot assent to this view. The second mort- 
gage clause being more full and complète, and the last apparently to 
be attached to the policy, should be taken, we think, as' containing 
the latest expression of the intentions of the contracting parties. 
We are of opinion, therefore, that the last clause supersedes and 
controls the former in so far as they are in conflict. The resuit is 
that the judgment of the circuit court in each of the cases now 
under considération must be afflrmed. 

SANBORN, Circuit Judge (concurring). I am unable to concur 
in the view taken by the majority of the court that the question 
whether or not there was any évidence suffi cient to support a flnding 
that the International Trust Company of Denver, the défendant in 
error, had an insurable interest in the property destroyed was not 
presented for our considération by the record in thèse cases. At the 
close of the évidence counsel for plaintiff in error moved the court 
for a flnding and judgment in its favor, "upon the ground that the 
évidence is ins'Ufficient to. show a cause of action in favor of the 
plaintilf company, or to support a iinding for the plaintiff company, 
or to support a judgment entered upon such flnding for the plain- 
tiff company," and tîiis motion was denied, and an exception to this 
ruling of the court was taken. In my view, this motion had the 
same elïect that a request to the court to instruct the jury peremp- 
torily to find for the défendant would hâve had if the trial had been 
before a jury. It is not necessary to pass upon the weight or the 
sufflciency of the évidence to détermine thisi question of law. It is 
to be decided like a question which arises upon such a request to 
the jury, — upon the concession that the motion must be denied if 
there is évidence in the record sufficient to sustain a flnding for the 
plaintiff. Rev. St. § 700; Clément v. Phœnix Ins. Co., 7 Blatchf. 51, 
53, 54, 58, Fed Cas. No, 2,882; Lehnen v. Dickson, 148 U. S. 71, 72, 
78, 13 Sup. et. 481; Martinton v. Fairbanks, 112 U. S. 670, 672, 674, 
5 Sup. et. 321; St. Louis v. W. U. Tel. Co., 148 U. S. 92, 96, 13 Sup. 
et. 485; Trust Co. v. Wood, 8 C. C. A. 658, 60 Fed. 346, 348; Searcy 
Co. V. Thompson, 13 C. 0. A. 349, 354-358, 66 Fed. 92. As ail the 
évidence relating to the insurable interest of the défendant in error 
consisted of letters contained in the record, this motion, in my 
view, raised the question whether or not ail reasonable men, upon 
the perusal of those letters, would, in the exercise of a sound and 
unprejudiced judgment, corne to the conclusion that thèse letters 
did not show that the défendant in error had an insurable interest 
in the property destroyed. The opinion of the trial judge and the 
opinion of the judges of this court upon this question in Interna- 
tional Trust Co. V. Norwich Union Fire Ins. Soc, and in thèse cases, 
foreclose the considération of this question, and on that ground I 
concur in the resuit hère. 
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ST. LOUIS, I. M. & S. RY. OO. V. SPENCER. 

(Circuit Court of Appeals, Eighth Circuit. Decemljer 2, 1895.) 

No. 649. 

1. Thial-— Exceptions to Charge. 

If tlie entire cliarge is.exeepted to, or a séries of propositions containea 
in it are excepted to in gross, and any portion of wliat is excepted to is 
Sound, the exception cannot be sustalned. 

a, Same. 

The attention of the court must be distinctly called to the portions of 
the charge excepted to before the final submission of the cause to the 
jury. 
8. Same. 

It is error to charge the jury upon an assumed state of facts to which 
no évidence applies. 

4. Samb. 

It is proper to refuse to charge as requested by counsel, when the rules 
of law embodied in the request are properly laid down in the gênerai 
charge. 
6. Excessive Verdict. 

It is not a ground of exception that a verdict is excessive. 

In Error to the Circuit Court of the United States for the East- 
ern District of Arkansas. 

George E. Dodge and B. S. Johnson, for plaintiff in error. 
O. D. Scott, Paul Jones, U. M. Eose, W. E. Hemingway, and 
George B. Rose, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. Atout 9 o'clock in the forenoon, on 
the 24th day of May, 1894, Sarah Owen Spencer, the défendant in 
error, was a passenger in a Pullman car attached to a train of 
the St. Louis, Iron Mountain & Southern Railway Company, the 
plaintiff in error, which was passing through the yard of that Com- 
pany at Texarkana, in the state of Arkansas. A switchmàn of 
the plaintiff in error carelessly threw a switch before the Pull- 
man car had passed it, and tHis derailed the car, caused it to col- 
lide with a train of coal cars, smashed two of the Windows on one 
side of the car, and, as the défendant in error alleged, seriously 
injured her. She brought an action for her damages, and recov- 
ered a judgment against the company. The writ of error in this 
case was sued out to review the proceedings which resulted in this 
judgment. 

Counsel for the plaintiff in error déclare in their brief that they 
rely upon 11 supposed errors to reverse the judgment. The flrst 
5 are founded upon exceptions to the refusai of the court to give 
certain requests for instructions to the jury, which they preferred. 
The flrst request was that if the jury believed that the injury to 
the défendant in error resulted without fault of the company, by 
inévitable accident, or by reason of the diseased condition of the 
défendant in error, their verdict should be for the plaintiff In 
error. The second request was that if the jury found from the 
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évidence that the défendant in error was injured by mère acci- 
dent, without fault on the part of the company or its employés, 
they should return a verdict for the company. Thèse requests 
were properly refused. The évidence "was undisputed that the 
derailment of the car was caused by the act of the switchman 
of the company, who threw the switch before the rear trucks of 
the car had passed over it. It is error to charge the jury upon 
an assumed state of facts to which no évidence applies, because 
it withdraws their attention from the real issues on trial, and 
tends to flx it upon issues that are not presented by the case. In- 
surance Co. V. Stevens (decided by this court at the présent term) 
71 Ped. 258; Eaiiroad Co.' v. Houston, 95 U. S. 703; Eailroad Oo. 
T. Blessing, 14 0. C. A. 394, 67 Fed. 277, 281. 

The requests for instructions of which complaint is made in the 
third, fourth, and flfth supposed errors that are relied upon were 
substantially given in the gênerai charge of the court. It is not 
error for the trial court to refuse to charge as requested by coun- 
sel, where the rules of law embodied in the requests are properly 
laid down in the gênerai charge of the court. Railway Co. v. 
Jarvi, 10 TJ. S. Àpp. 439, 453, 3 C. C. A. 433, 53 Fed. 65; Eailroad 
Oo. V. Washington, 4 U. S. App. 121, 1 C. 0. A, 286, 49 Fed. 347; 
Railway Co. v. O'Brien, 4 U. S. App. 221, 1 C. C. A. 354, 49 Fed. 
538; Eddy v, Lafayette, 4 U. S. App. 247, 1 0. 0. A. 441, 49 Fed. 807. 

The sixth, seventh, eighth, ninth, and tenth supposed errors of 
which complaint is made relate to certain paragraphs in the gên- 
erai charge of the court; but, upon examination of the record, we 
find that no exceptions to thèse portions of the charge were taken 
before the jury retired. This is the record: 

"At the conclusion of the charge, counsel for défendant stated to the court 
that they noticed that the prayers for Instructions submitted by them were 
not embodied In the charge of the court, and they deslred then and there to 
except to the court's action In refuslng to glve In charge each of sald Instruc- 
tions, which several exceptions were noted. They further stated that they 
could not, upon hearing the charge read, state to the court their objections 
to It, but deslred to except to each and every sentence In the charge given, 
with leave to state their objections upon the record, at some future tlme. 
Counsel for plalntlflC demanded that counsel for défendant state their objec- 
tions to the charge given before the jury left the box, to the end that such 
objections mlght be considered, passed upon, and, if well talien, that the 
charge might be corrected. Counsel for défendant stated that they could not 
do this, as the charge was oral, and asked that time be given to hâve sald 
charge written out, that they then might hâve time to save their exceptions 
to the same. Thereupon the court announced to counsel that, if It is in the 
power of the court, they shall hâve time to examine the charge after It has 
been reduced to writing, and point out speciflcally any objections they might 
hâve to the same, or any part thereof. And the court noted their exceptions 
to each and every sentence in the charge given, with leave to state their ob- 
jections in future, to which leave plaintiff then and there objected." 

The gênerai charge covers four closely-printed pages of this rec- 
ord. It States uncontroverted facts and propositions of law for 
the guidance of the jury. Many, perhaps ail, of thèse statements 
and propositions are correct. The exception of counsel for plain- 
tiff in error to each and every sentence of the charge given was 
therefore unavailing. "If the entire charge of the court is excepted 
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to, or a séries of propositions contained in it are excepted to in 
gross, and any portion of what is excepted to is sound, the excep- 
tion cannot be sustained." McClellan v. Pyeatt, 1 C. G. A. 613, 50 
Fed. 686, 4 U. S. App. 319, 321; Bracken v. Eailway Co., 5 C. C. A. 
648, 551, 56 Fed. 447, 450, 12 U. S. App. 421, 423; Beaver y. Tay- 
lor, 93 U. S. 46; Lincoln v. Claflin, 7 Wall. 132; Cooper v. ScMe- 
singer, 111 U. S. 148, 4 Sup. Ct. 360; Burton v. Ferry Co., 114 U. 
S. 474, 5 Sup. Ct. 960; Kogers t. The Marshal, 1 Wall. 644, 647; 
Moulor V. Insurance Co., 111 U. S. 335, 337, 4 Sup. Ct. 466; Block 
V. Darling, 140 U. S. 234, 238, 11 Sup. Ct. 832. 

The charge of the court was concluded, and the jury retired 
to consider their verdict, on January 26, 1895. The exceptions 
now urged to certain s^peciflc portions of the charge first appeared 
in the bill of exceptions, which was presented to and signed by 
the judge -who tried the case on February 23, 1895. Thèse excep- 
tions are utterly futile. As early as November, 1892, the déci- 
sion of this court apprised counsel of this fact In Price v. Pank- 
hurst, 3 C. C. A. 551, 53 Fed. 312, 10 U. S. App. 497, 499, Judge Cald- 
well, in delivering the opinion of this court, said: 

"It Is the duty of the party excepting to call the attention of the court 
dlstinctly to the portions of the charge he excepts to, and this must be done 
before the cause Is finally submltted to the jury, to the end that the court 
may hâve an opportunity to correct or explain the parts of the charge ex- 
cepted to, if it seems proper to do so. The practlce, which, it bas been intl- 
mated at the bar, sometimes obtains, of taliing a gênerai exception to the 
whole charge, with leave to speclfy partieular exceptions after the trial, is a 
plain violation of the letter and spirlt of the rule. The party who conceives that 
the charge Is erroneous in any respect, and remains silent, will not be heard 
to point out the error after the trial; and a gênerai exception to the whole 
charge, any part of which Is good law, is équivalent to silence. The rule is 
mandatory. Its enforcement does not rest in the discrétion of the lower 
court." 

This rule has been repeatedly afflrmed. Bracken v. Railway Co., 
5 C. 0. A. 548, 56 Fed. 447, 12 U. S. App. 421, 423; Emanuel v. 
Gates, 3 C. C. A. 663, 58 Fed. 772; Sutherland v. Round, 6 C. C. 
A. 428, 57 Fed. 467; Park v. Bushnell, 9 C. C. A. 138, 60 Fed. 583. 

The last supposed error relied upon is that the verdict is excess- 
ive. It is well settled that it is not within the power of this 
court to consider that question. Railroad Co. v. Winter's Adm'r, 
143 U. S. 60, 75, 12 Sup. Ct. 356; Railroad Co. v. Charles», 2 C. G. A. 
380, 398, 51 Fed. 562. 

The judgment below is aflflrmed, with costs. 



CHICAGO & N. w. EY. CO. v. OLNBY. 

(Circuit Court of Appeals, Eighth Circuit. December 2, 1895.) 

No. 563. 

Rbvibw on Appeal — Direction op Verdict. 

A refusai to direct a verdict for défendant Is not ground for reversai 
when the évidence on ail the material issues is conflicting. 
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In Error to the Circuit Court of the United States for the North- 
ern District of lowa. 

N. M. Hubbard, Jr., and P. F. Dawley ÇN. M. Hubbard, with 
them on the brief), for plaintiff in errer. 

Lyman A. Ellis (Charles A. Clarli and Frank W. Ellis, with him 
on the brief), for défendant in error. 

Before CALDWELL, SANBOBN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge. About 3 o'clock in the morning of 
December 27, 1891, Denton Olney, the défendant in error, struck 
his knee against a switch target in the yards of the Chicago & 
Northwestern Eailway Company, the plaintiff in error, at Clin- 
ton, in the state of lowa, and was thereby severely injured. At 
the time of the accident, he was a flreman in the employment of 
the railway company, and was running along the yard by the 
side of his engine to throw a switch in the discharge of his duty. 
He eued the railway company in this action for damages that 
resulted from the injury, and alleged that its négligence in leaving 
a switch target without a light upon it in the night, directly in 
the path which he was required to follow in the discharge of his 
duty, caused his injury. The railway company denied that it was 
négligent, and alleged that the négligence of the défendant in 
error was the proximate cause of his injuries. At the close of 
the évidence, the counsel for the company requested the court to 
direct the jury to return a verdict in its favor. The court de- 
clined to do so, and this is the supposed error of which complaint is 
made in this court. 

The testimony was conflicting upon ail the material issues in the 
case. There was testimony that it was customary for the com- 
pany to maintain a light on the switch target against which the 
défendant in error ran, but that it was not lighted on the night of 
the accident, and there was testimony that the défendant in error 
was injured on a target that was never lighted, and that the target 
on which he claimed to hâve been injured was properly lighted 
at the time of his injury. It was the spécial province of the jury 
to consider this conflicting évidence, and to find the ultimate facts. 
This évidence was by no means so clear and convincing that ail 
reasonable men, in the exercise of a fair and sound judgment, 
would be compelled to come to the same conclus'ion. The évi- 
dence was submitted to the jury under a careful and exhaustive 
charge, which clearly and correctly stated the rules of law which 
should guide them in the décision of this case, and they returned 
a verdict for the défendant in error. A careful examination of 
the record has satisfled us that it contains ample évidence to war- 
rant this finding, and the judgment below must accordingly be 
aflirmed, with costs. It is so ordered. 
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WHITH et al. V. lOWA NAT. BANK OF DES MOINES. 

(Circuit Court of Appeals, Bighth Circuit. December 2, 1895.) 

No. 533. 
Wbit op Euror— Limitations. 

Under Act March 3, 1891, § 11, a writ of error must be sued out within 
Bix months in order to autliorize a reriew by the circuit court of appeals. 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa. 

Writ of error, sued out by Stephen V. White, Franklin W. Hop- 
kins, and S. V. White & Co., to review a judgment in favor of the 
lowa National Bank of Des Moines, lowa. Writ dismissed. 

G. H. Oatch (C. A. Dudley and N. E. Coffln were with him on 
the brief), for plaintiffs in error. 

Ai B. Cummins (Carroll Wright was with him on the brief), for 
défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This court has no jurisdiction of 
this case. The writ of error was sued out on July 9, 1894, to 
review a judgment of dismiseal of the action which was rendered 
on October 18, 1893. No motion for a new trial was made in the 
court below, and the judgment was final on that day, more than 
eight months before: the writ of error was issued. Section 11 of 
the act of March 3, 1891, which created this court, and gave it the 
right to rcYiew the judgments of the circuit courts, provides: 

"That no appeal or writ of error by which any order, judgment, or decree 
may be reviewed In the circuit courts of appeals uuder the provisions of this 
act shall be taken or sued out except wlthin six months after the entty of 
the order, judjrment, or decree sought to be reviewed." 26 Stat 829, c. 517; 
1 Supp. Rev. St. p. 904. 

The writ must, accordingly, be dismissed, and it is so ordered. 



CITY OF ANTHONY v, WOONSOCKET INSTITUTION FOR SAVINGS,. 
(Circuit Court of Appeals, EIghth Circuit. December 2, 1895.) 

No. 534. 

Appeal— Harmlbss Ebroe. 

In an action aprainst a city on Interest coupons, the clty cannot eom- 
plain of error in adœitting the coupons, without proof of their exécution, 
if it subsequeutly itseif offiered évidence amply sufflcient to establish the 
due exécution and dellvery of ihe bonas to which the coupons were at- 
tached. 

In Error to the Circuit Ckiurt of the United States for the District 
of Kansas. 

Greo. B. Crooker, F. C. Eaney, Kos Harris, and R. R. Vermillon, 
for plaintiff in error. 
W. H. Rossington and Charles Blood Smith, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
v.TlF.no.l— 7 
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THAYEB, Circuit Judge. This suit was brought by the Woon- 
socket Institution for Savings, the défendant in error, against the 
City of Anthony, the plaintiff in error, to recover the ^um of |2,850, 
the same being the aïûount due as interest on certain municipal 
bonds that were issued by the city of Anthony on October 1, 1888. 
The interest sued for was evidenced by certain coupons attached to 
the bonds, and the présent action was founded upon the coupons, 
which were flled with the pétition as exhibits. On the trial of the 
case the plaintiflf below ofEered the coupons in évidence without prov- 
ing their exécution, and the défendant below objected to their intro- 
duction, on the ground that they were "incompétent, îrrelevant, and 
immaterial." The trial court overruled the objection, and subse- 
quently rendered a judgment in favor of the plaintiff for the amount 
due on said coupons, with accrued interest. 

The only error assigned upon the présent record, which can be 
noticed^ is the action of the court in overruling the objection to the 
admission of the coupons in évidence. The Civil Code of Kansas 
provides that: 

"In ail actions, allégations of the exécution of written instruments and in- 
dorsements thereon, of the existence of a corporation or partnership, or of 
any appointment or authority, or the correctness oï any accoUht, duly veri- 
fled by the affldavit of the party, hls agent or attomey, shall be taken as 
true unless the déniai of the same be verlfled by the affldavit of the party, 
hls agent or attomey." 2 Gen. st. Kan. 1889, par. 4191. 

In the présent case the défendant city had denied the exécution 
of the coupons in suit by a plea duly verifled by aflSdavit, and it was 
therefore incumbent on the plaintiff to prove the due exécution of 
the coupons before they were admitted in évidence. But the error 
complained of in admitting the coupons without proving their exé- 
cution was subsequently cured and rendered immaterial by the ac- 
tion of tiie défendant city in offering évidence in its own behalf, 
which was amply sufiQcient to establish the due exécution and de- 
livery of the bonds to which the coupons in suit were attached. It 
offered testimony which clearly showed that the bonds from which 
the coupons in suit had been detached were duly executed and de- 
livered by the défendant city on October 1, 1888, to a banker by the 
name of W. H. Hurd, to take up and refund certain certificates of 
indebtedness and city warrants that were then held by said Hurd, 
and constituted an indebtedness on the part of the city. There was 
other évidence in the case which showed that the bonds thus issued 
to said Hurd were subsequently sold by Mm to the flrm of Spitzer 
& Co., and that they were afterwards purchased by the présent plain- 
tiff, the Woonsocket Institution for Savings, and were held and own- 
ed by it at the commencement of the présent action. Under thèse 
circumstances, it is manifest that the défendant city is not in a posi- 
tion to complain of the action of the trial court in permitting the 
coupons to be read in évidence without antécédent proof of their 
exécution, and, as no other error is assigned upon the record which 
can be reviewed, the judgment of the circuit court is affîrmed. 
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HOPPENSTBDT et al. v. FULLBE et aL 
(Circuit Court of Appeals, Bighth Circuit Decemt>er 2, 1895.) 

No. 597. 

1. JdKISDICTIOIÎ — AVERMBNT OF CiTIZBNSHIP— CONFESSION. 

Wliere tlie answer to the averment tliat plalntllïs are "cltlzens of the 
State of W., and résidents tlierein," only puts in issue tlie question wlietlier 
tlie plaintiffs "réside" in that state, tlie averment that tliey are "cltl- 
zens" of the state— the essentlal Jurisdlctlonal fact— is confessed. 

2. Rédemption from Moutgaqe Sale— Validitt. 

The clérical error of a sherlfC in afflxlng the wrong date to a certiflcate 
of rédemption does not affect the validity of the rédemption. 

3. Review on AppEAii- Objection not Raisbd Below. 

If plalntifEs in error admitted a mlstake in the date of a certiflcate of 
rédemption, and made no objection to its admlsslblllty on that ground, 
they cannot make such objection for the flrst time In the appellate court. 

4 Samb— Pbestjmption. 

In the absence of anythlng in the record to show the contrary, It will 
be presumed that the flndlngs of the lower court were based on admis 
sions or compétent évidence, and that there was no objection to the ad 
mission of any évidence tendlng to prove the facts found. 

6. Bale under Mobtgage- Rédemption by Judgment Creditor. 

A holder of a junior mortgage who did not, within the year allowfi* 
for rédemption, flle the notice required by statute of hls intention to re- 
deem from a sale under a senior mortgage, cannot object that a redempr 
tlon by a judgment créditer was based on an affldavlt whlch includeit 
two judgments, only one of whlch was a lien on the land. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

The défendants in error, M. E. FuUer, John A. Johnson, and Edward M. 
Fuller, brought thls action in the United States circuit court for the Second 
division of the district of Minnesota, agalnst the plaintiffs in error, H. F„ 
Hoppenstedt and Ernst Blerman, to recover a quarter section of land. A. 
jury was walved, and the court made the followlng spécial ûndings of fac^ 
and déclarations of law: 

"One F. W. Bierman entered the land under the timber act of congress, 
and recelved a patent for the same February 3, 1888. On Aprll 25, 1888, he 
and hls wife executed a mortgage of the premises to one C. K. Gilbert, aud 
on February 8, 1889, executed a second mortgage thereon to one Barnhard 
H. Franzen. Both mortgages were duly recorded about the time they bear 
date. On Aprll 27, 1891, the latter mortgage was purchased by the défendant 
Hoppenstedt, and he also purchased the Gilbert mortgage on May 13, 1891, 
whlch was assigned to hlm, and ail the Instruments were duly recorded. De- 
fault having been made in the Gilbert mortgage the owner, Hoppenstedt, 
foreclosed by advertlsement under the statute, and it was sold June 29, 1891, 
and bld In by hlm for the sum of $323.91, whlch was the amount due. On 
Aprll 5, 1890, the flrm of Fuller & Johnson obtalned a judgment agalnst F. 
W. Blerman for the sum of $691.40, and $11.00 eosts. ïhls judgment was 
obtalned upon notes executed before the patent Issued to Bierman under the 
timber culture act, and, by the terms of that aet, the judgment obtalned 
would not be a lien upon thls property. On February 23, 1891, Spicker Bros, 
obtalned a judgment agalnst Blerman for the sum of $157.17, whlch was duly 
assigned to Fuller & Johnson, and became a lien upon the land in question. 
On June 28, 1892, Fuller & Johnson, the survivors of the old firm of Fuller 
& Johnson, one of the partners having dled, flled through their agent, Peter- 
son, notice of an Intention to redeem from the sale under the Gilbert mort- 
gage, in time under the statute; and the same agent also, on June 29, 1892, 
made an affldavlt stating the amount due on the two judgments owned by 
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the plalntlffs, whlch was In excess of the amount actually due as a lien, by 
the amount of the first judgment. ïlie amount required to redeem under the 
foreclosure froin the assignée of Gilbert was given to the sherifC of Slhley 
county, aod also certified copies of the judgment, and the proper certiflcates 
evidenclng the lien ùnder whlch the right to redeem- Is- claimed were pro- 
duced. It appears also that a certificate of rédemption was duly made in com- 
plianee with the statute, hy the sherifC of said county, and delivered to plain- 
tifEs, bearing date June 29, 1892, and duly recorded. Also another certihcate 
of rédemption was executed by the sherilï, dated August 23, 1892, and duly 
recorded. This last certificate was issued merely to correct an errer in the 
: date of the tlme specifled in the certificate of June 30, 1802, whlch fixed June 
29th as the day of rédemption, when In fact rédemption was actually made 
on June 30, 1892, whlch was after the year had expired, of whlch fact there 
is sufflcient évidence in the case. Fuller & Johnson, as credltors, being lien 
holders under the statute, had a right to redeem them, but not before that 
time. Défendant Hoppenstedt has never received or accepted from the sherifC 
of the county of Sibley the moneys pald by said plaintifCs to said sheriff In 
attémptlng to make rédemption from thé foreclosure sale of the premises in 
controversy to Hoppenstedt, and such money has not in fact been paid to him 
by the sheriff, nor demahded by Hoppenstedt from the sherifC; but the sheriŒ 
duly tendered him the amount so paid to him, for the purpose of rédemption, 
and the fuU amount neeéssary to redeem the premises from the foreclosure 
sale. The mortgagor, Biei-man, hever redeemed, and Hoppenstedt never 
filed any notice of intention to redeem as a subséquent mortgagor, nor toolî 
any steps required to set forth his rights under the Franzen mortgage. 

"I flnd, as conclusions of law, that Peterson, as the agent of Fuller & John- 
son, had a right to sign the notice to redeem and the alHdavit of the amount 
due the creditors, and that the statute has been complied with In that re- 
spect; that Fuller & Johnson could redeem without paying the junior mort- 
gage owned by Hoppenstedt; and that they could lawfully use the name of 
the old flrm as was done by them. I flnd that plaintifCs are entitled to pos- 
session of the premises. Judgment therefor wili be rendered accordingly, 
with costs. R. R. Nelson, Judge." 

Upon thèse flndings of fact and déclarations of law, judgment was rendered 
for the plalntlffs, and the défendants sued out this writ of error. 

C. G. Lawrence (W. P. Warner and Harris Richardson were with 
him on the brief), for plaintiflfs in error. 

John Lind (C A. Hagberg was with him on the brief), for défend- 
ants in error. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

OALDWELL, Circuit Judge, after stating the case as ab07e, de- 
livered the opinion of the court, 

The objection that it does not appear either from the pleadings or 
finding of facts that the citizenship of the plaintiffs is such as to 
give the circuit court jurisdiction is not well founded. The com- 
plaint avers that the plaintiiïs are "citizens of the state of Wiscon- 
sin and résidents therein." The answer to this averment only puts 
in issue the immaterial fact whether the plaintiflfs "réside in the 
state of Wisconsin." It does not put in issue, and therefore con- 
fesses, the allégation of the complaint that the plaintiffs are "citizens 
of the state of Wisconsin," which is the essential jurisdictional fact. 

The rédemption was made on the 30th day of June, 1892, but, by 
a clérical misprision of the sheriff, the certiflcate of rédemption was 
dated June 29, 1892. This clérical error of the sheriff in afflxing a 
wrong date to the certificate did not affect the validity of the re- 
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demption, It was the duty of thé sheriff to issue a certiflcate sliow- 
ing the date the rédemption was made, and, if the first one did not 
do this, it was his duty either to correct the error in that certiflcate 
or to issue a new one that did state the date correctly. If the flrst 
certiflcate was valid, the second did not invalidate it; but if the flrst 
certiflcate was void on account of the error in its date, as contended 
by the plaintiffs in error, then it was the duty of the sherifE to issue 
one giving the true date, as was done. But this question is con- 
cluded by the findings. The court below found there was this mis- 
take in the date of the certiflcate. This court is bound to présume 
this flnding was made upon sufflcient and compétent évidence. The 
record does not contain the évidence, and there is nowhere in the 
record any exception to the introduction of any évidence oiïered by 
either party; nor is there any assignment of error based on tlie ré- 
ception of alleged incompétent évidence. On the contrary, it ap- 
pears from the record that the case was tried upon a written agree- 
ment that stipulated that "the testimony offered, and ail stipulations 
and admissions heretofore entered into herein, and received upon the 
former trial," were to be taken as admitted and proved. Certainly, 
if the plaintifEs in error, on the trial below, admitted the error in 
the date of the certiflcate, and made no objection to its introduction 
in évidence on that ground, they will not be heard to make the ob- 
jection for the flrst time in this court. 

Upon the record, this court will présume that the findings of the 
court below were based upon admissions or compétent évidence, and 
that there was no objection to the admission of any évidence tending 
to prove the facts found. 

It is further contended by the plaintiffs in error that the rédemp- 
tion was void because the afïidavit which was flled to show the 
amount for which the défendants in error claimed to hâve a lien 
upon the land, to entitle them to redeem, included two judgments, 
only one of which was a lien upon the land. The judgment which 
was a lien gave the right to make the rédemption. The plaintiff in 
error Hoppenstedt, as the holder of the Franzen mortgage, was not 
prejudiced by the error, for the reason that he did not flle within 
the year allowed for rédemption the notice required by the statute 
of his intention to redeem. The défendants in erj or were the only 
persons who flled a notice of their intention to redeem. They were 
therefore the only persons entitled to redeem. No one else tried to 
redeem or qualifled himself to do so. 

Assuming, but not deciding, that the second certiflcate was es- 
sential to the validity of tlie rédemption, and that it was not recorded 
within 10 days after the rédemption, as required by the statute, that 
fact, by the terms of the statute, only affects its validity "as against 
any person in good faith making rédemption from the same person 
or lien." The plaintiff in error Hoppenstedt is not such a person. 

The facts found warrant the judgment of the circuit court, which 
is afflrmed. 
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RUSH V. FIRST NAT. BANK OF KANSAS CITT. 
(Circuit Court of Appeals, Bighth Circuit Decemljer 2, 1895.) 

No. 645. 

1. Appeal— Question not Raised Bblow. 

The (act that an amended counterclaim stated à cause ot action différ- 
ent from that alleged in the first answer is not ground for objection for 
the flrst time on appeal. 

2. Action on Note— Partial Payment— Tendeb op Amount Due. 

In an action on a note, plaintifC averred that it had made a valid sale 
of securitles pledged for the note, and had credited the proceeds on the 
note, and prayed a judgment for the amount of the note, lésa such crédit. 
Défendant pleaded that the alleged sale was unlawful, and that, as 
plaintiff had wrongfully appropriated the securitles pledged, défendant 
was entitled to a crédit for thelr full value. Held, that défendant was 
not bound to tender the amount due on his note, as a condition précèdent 
to mailing such défense. 

3 Same— Counterclaim. 

The wrongful act complalned of by defendant's answer was so con- 
nected with the transaction set forth by plalntifl! as to constitute a valid 
counterclaim, under Gen. St. Kan. 1880, par. 417S. 

In Error to the Circuit Court of tlie United States for the District 
of Kansas. 

The flrst National Bank of Kansas City, Mo., the défendant in error, sued 
J. W. Rush, the plaintifC in error, in the circuit court of the United States for 
the district of Kansas, to recover the amount due on a promissory note which 
was executed by the défendant in the following form: 
"$3780. Kansas City, Mo., Feby. 5, 1894. 

"Sixty days after date, I promise to pay to the order of Ist Nat. Bank, Kan- 
sas City, Mo., thirty-seven hundred eighty o»/oo dollars, at Its office in Kan- 
sas City, Mo., for value received, with 8 per cent, interest from maturity; and 
attached hereto, as collatéral security, ten (10) shares of the capital stock of 
Ist Nat Bank, Ness City, Kansas; also sixty-four (64) shares of the capital 
stock of Ist Nat Bank of Dighton, Kansas,— with full authority to said bank 
or its assigns to sell the same at public or private sale, without notice, on non- 
payment of thls note. J. W. Rush." 

The plalntifl bank alleged, in substance, that It had realized the sum of 
$740 by the sale of the collatéral described in the aforesald note, and that it 
had indorsed that amount as a crédit on the note on June 29, 1894. It prayed 
judgment for the balance due on said note, together with accrued interest. 

The défendant flled an auswer to the complalnt which was adjudged in- 
sufBcient, and thereafter an amended answer, which was as follows: "Cornes 
now the said défendant, and for his amended answer herein, by leave of court 
first had, says that he admits the exécution and delivery of the promissory 
note in said pétition described, and that the plaintlffi is a corporation, and 
allèges that at the time of the exécution and delivery of said note, and as a 
part of the same transaction, the défendant delivered to said plaintiff, as col- 
latéral security therefor, sixty-four (64) shares of the capital stock of the 
First National Bank of Dighton, Kansas, and ten (10) shares of the capital 
stock of the First National Bank of Ness City, Kansas, ail of which shares 
were of the face value of one hundred dollars per share, and were fully paid 
up, and of the actual market value of seventy-four hundred dollars; that 
afterwards, on or about June 29, 1894, without having demanded payment of 
said défendant of said note, and without having given any notice to défendant 
to rédeem said stock, or of the sale herelnafter mentioned, the said plaintifC 
pretended to make a sale of said stock to one Richard Allen, who is and was 
a colored porter or janitor in the employ of said bank, for the sum of $740; 
that said sale was made piivately, and without any effort to obtain a better 
prlce therefor, and that the same was grossly inadéquate, and not the fair 
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value of said stock, whieh is aBd was of the value of $7,400. And défendant 
allèges that the sale to and purchase by said Richard Allen was for the secret 
beneflt and in the interest of said plaintifC, and said purchaser held the same 
as trustée for said plaintiff; that, after said pretended sale to said Richard 
Allen, said plaintiffi and its said trustée, Richard Allen, though concealing 
such relation, caused and procured the stock of this défendant to be surren- 
dered to the said several national banks of Dighton and Ness City, Kansas, and 
transferred on the books of said banks to the name of said Richard Allen, and 
caused new certiflcates of stock to be Issued In the name of and to said Rich- 
ard Allen, and the certiflcates of stock of this défendant so pledged to said 
plaintiff were canceled; that said plaintiff, from the tlme of said sale and 
the transfer and cancellation of the certiflcates of this défendant, and the Is- 
suance of said new certiflcates to said Richard Allen, clalmed that the same 
belonged to said Richard Allen, free and clear of au clalm of this défendant, 
and said Richard Allen has sinee said time clalmed to hâve and to exercise 
complète and absolute ownership over the same, and has disposed of the 
same as his sole and absolute property, free and clear of ail clalm or right 
of this défendant; that by reason of the premises a tender of the amount of 
this defendant's debt, and a demand of said plaintiff and said Richard Allen, 
would hâve been unavailiag and frultless; that by reason of the premises 
said plaintiff has become Uable to this défendant for the value of said stock 
certiflcates so pledged to It as collatéral, and so converted to its use and bene- 
flt, as herein alleged, wlth interest at the rate of six per cent, per annum 
from June 29, 1894, which sum is now due and owing, and whoUy unpaid. 
Wherefore, défendant prays judgment against said plaintiff for the sum of 
$7,400 wlth interest at six per cent, per annum from June 29, 1894, and that 
the same be set off against the claim of the plaintiff herein to the amount 
thereof, and for judgment for the balance over said plalntiff's clalm, to wit, 
for $3,620, and for costs of suit, and for such other relief as may be proper." 
To the foregoing answer the plaintiff filed a gênerai demurrer on the ground 
that the answer did not state facts sufllclent to constltute a défense to the 
action, which demurrer the circuit court sustained. The défendant decUned 
to plead further, whereupon a judgment was rendered in favor of the plaln- 
tlfÉ for the sum of $3,307.81. The case has been brought to this court by a 
writ of error, which was sued ont by the défendant. 

Eldon J. Cassoday (0. K Sterry, W, H. Vernon, and E. A. Austin 
âled brief), for plaintiff in error. 
F. Dumont Smith, for défendant in error. 
Before OALDWELL, SANBOBN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delîv- 
ered the opinion of the court, 

That the bank had no right to purchase the hypothecated stock 
in the manner alleged in the answer, nor in any other manner or 
form, admits of no doubt Being the pledgee of the stock, it could 
not lawfully become a purchaser thereof at a sale made by itself. 
Easton v. Bank, 127 U. S. 532, 537, 8 Sup. Ot. 1297; Maryland Pire 
Ins. Co. V. Dalrymple, 25 Md. 242, 265; Baltimore Marine Ins. Oo. v. 
Dalrymple, Id. 269, 302; Stokes v. Frazier, 72 111.428; Parsons, Cont. 
(7th Ed.) § 120. This proposition is not controverted by counsel for 
the bank. It is conceded that the sale and purchase of the securi- 
ties in the mode described in the defendant's answer was a tortious 
act. But, notwithstanding that concession, it is insisted that the 
défendant could not maintain his counterclaim without first tender- 
ing the amount due on his note, and demanding a return of the hy- 
pothecated stocks. Incidentally, the plaintiff also contends that the 
first answer which was flled by the défendant contained averments 
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whîcli made the counterclaim a suit in trover for the conversion of 
the shares of stocli, whereas it is said that the second or amended 
counterclaim is in tlie nature of a suit ex contractu. On tliis ground 
it is urged that the trial court properly sustained the demurrer. We 
need not stop, however, to consider the latter contention; for, even 
if it be true that the second counterclaim did state a cause of action 
différent from that alleged in the flrst answer, still the question now 
argued was not raised by the demurrer, and is not available in this 
court Even if the plaintifE was privileged to demur to the amended 
answer on the ground that it was a departure from the original plead- 
ing, it did not do so, The point that there was a departure is raised 
for the first time in this court, and for that reason it cannot be no- 
ticed. 

The important question in the case is whether the défendant be- 
low should hâve pleaded a tender of the debt due to the bank, and 
a demaùd for the return of the securities held in pledge, and whether 
the counterclaim is bad for that reason. Numerous cases hâve beeii 
cited in support of the proposition that a wrongfui sale by the 
pledgee of property held in pledge does not, ipso facto, détermine 
the coijtract of pledge; that the contract still reinains in force; and 
that the pledgee must in every instance be given an opportunity to 
comply with his contract, by a tender of payment on the part of the 
pledgor, and by a demànd of the property held in pledge, before the 
pledgor can maintain an action against the pledgee for conversion, 
or any other action based on the tortious act of the pledgee. Prom- 
inent among the cases thus cited, whieh are supposed to support the 
foregoing proposition, are the following: Talty v. Trust Co., 93 U. S. 
321; Donald v. Suckling, L. R. 1 Q. B. 585; Lewis v. Mott, 36 N. Y. 
395, 401; Hopper v. Smith, 63 How. Prac. 34, 38; Day V; Holmes, 
103 Mass. 306, 311. On the other hand, it has been frequently de 
cided that after the pledgee has wrongfully sold and disposed of the 
pledged property, so that a demand for the return thereof would be 
a nugatory act, no antécédent tender of the amount due, nor demand 
for a return of the property, is necessary, to enable the pledgor to 
maintain an action against the pledgee. Cortelyou v. Lansing, 2 
Gaines, Cas. 200, 214; Fletcher v. Dickinson, 7 Allen, 23, 26; Balti- 
more Marine Ins. Co. v. Dalrymple, 25 Md. 269, 306; Work v. Ben- 
nett, 70 Pa. St. 484, 488; Booth v. Powers, 56 N. Y. 27; Eead v. 
Ijambert, 10 Abb. Prac. (N. S.) 428; Manufacturing Co.v.Gray, 19 Oolo. 
149, 160, 34 Pac. 1000. It is unnecessary at présent to enter upon a 
critical review of the foregoing cases, and many dthers of a like char- 
acter that hâve been cited, with a view of ascertaining whether they 
can be reconciled. It is doubtless true that, where property whicli 
is held in pledge has been sold or transferred to an innocent third 
party, the pledgor will not be permitted to maintain an action againsi 
the innocent transférée without tendering the amount of the debi 
for which the property was originally pledged, or so much thereof 
as remains unpaid. Such was the state of facts disclosed in the 
cases of Talty v. Trust Co. and Donald v. Suckling, supra. Under 
some circumstances, the same rule would doubtless be enforced in a 
suit brought by the pledgor against the pledgee, as appears to havc 
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been done in Day v. Holmes, 103 Mass. 306, 310, where it was held 
that the transfer of the property by the pledgee to a third party was 
not made under such circumstances as amounted in law to a con- 
version. On the othej" hand, it is doubtlees true that when the tor- 
tious act of the pledgee clearly amounts to a conversion, — as where 
he has surrendered pledged securities to a third party to be can- 
celed, or where he has placed them beyond his reach, and is unable 
to restore them, — an action may be maintained by the pledgor a'gainst 
the pledgee without an antécédent tender, or a demand that they be 
returned to him. Fletcher v. Dickinson, 7 Allen, 23; Manufactur- 
ing Co. V. Gray, 19 Colo. 149, 34 Pac. 1000; Read v. Lambert, supra. 
But even in such cases the pledgee, when sued for conversion, may, 
as it seems, recoup, as against the pledgor, any balance of the debt 
that is due to him from the pledgor. Work v. Bennett, 70 Pa. St. 
484. The case at bar is clearly distinguishable from ail the cases to 
which our attention has been directed, in this important respect, 
namely, that the pledgee is the moving party. The plaintiff bank 
sues to recover a balance alleged to be due on the pledgor's note. It 
avers that it has made a valid sale of the pledged securities, and has 
credited the proceeds on the defendant's note. It accordingly praya 
for a judgment for the amount of the note, less the amount of the 
alleged crédit. It does not by its pétition concède that the sale of 
the stocks was illégal, and ofler to restore them on payment of the 
note. The défendant, on the other hand, pleads that the alleged 
sale was unlawful, and that, inasmuch as the plaintifE has wrongfully 
appropriated the stocks left in pledge, he is entitled to a crédit for 
their full value. On this state of facts, we are of opinion that the 
défendant was not bound to tender the amount due on his note as a 
condition précèdent to making the aforesaid défense. The defend- 
ant's position is that he owes nothing on the note, because the stocks 
which were wrongfully converted by the plaintiff were of greater 
value than the face of the note. He was under no obligation, there- 
fore, when sued by the pledgee, to make a tender, or to demand a 
restoration of the stocks. The Code of Kansas provides, in sub- 
stance, that a counterclaim may be pleaded by a défendant when 
it arises out of "the contract or transaction set forth in the pétition 
as the foundation of the plaintiff*s claim, or [is] connected with the 
subject of the action." Gen. St. Kan. 1889, par. 4178. There can 
be no reasonable doubt, we think, that the wrongful acts complained 
of in the defendant's answer were so connected with the transaction 
set forth in the plaintiff's pétition as to constitute a valid counter- 
claim. In the action on the note the défendant was entitled to 
recoup the damages which he had sustained in conséquence of the 
wrongful -appropriation of the stocks which were pledged to secure 
the payment of the note, èven though the counterclaim did soimd 
in tort, rather than in contract. 

It results from thèse views that the action of the circuit court in 
sustaining the demurrer to the amended answer waa erroneous. Its 
judgment is thereforé revcrsed, and the case is remanded to that 
ùourt with directions tô grant a new trial. 
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SUMMBBS r. WHITB, U. S. MarshaJ, et al. SUMMBRS, Sherlff, T. NB- 

BRASKA-MOLINE PLOW CO. et al. SAMB V. 

KINGMAN & GO. et al. 

(Circula Court of Appeals, Blghth Circuit December 16, 1895.) 

Nos. 669, 674, and 675. 

1. AsSiaNMENT FOR Cbeditors— Necessity dp Witness. 

Under Act Neb. June 1, 1883, requirlng a voluntary assignment for the 
beneflt of creditors to be executed in the same manner as a conveyance 
of real estate, taken in connection witb Consol. St Neb. 1891, c. 47, § 4324, 
requirlng a deed of real eState to be executed in the présence of at least 
one compétent wltness, -who shall subscribe hls name, an asslgnment 
which Is not witnessed le Invalld, and conveys no tltle, as agalnst an 
attaching créditer. 

2. FEDERAL AND StATB COTJBTS— CONFLICT OF JuRISDICTION. 

After property has been seized under writs of attachment issued by 
a fédéral court, replevin wlU not lie In the state court to recover it from 
the marshal. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

Proceedings in error by Charles E, Summers against Frank E. 
White, United States marshal, Parrington Power, deputy marshal, 
Lewis Boehme, deputy marshal, the Nebraska-Moline Plow Com- 
pany, and Kingman & Co., and by Charles E. Summers, sheriff of 
Fillmore county, Neb., assignée, against the Nebraska-Moline Plow 
Company and Frank E. White, and by Charles E. Summers, sherifE 
of Fillmore county, Neb., assignée, against Kingman & Co. (incor- 
porated) and Frank E. White. Judgment in each case aflSrmed. 

Thèse cases grew ont of the same transaction, and Involve a common ques- 
tion, for which reason they hâve been consldered together, and may be dis- 
posed of by a single opinion. On July 10, 1893, J. M. Burk made a gên- 
erai assignment for the beneflt of his creditors to Charles B. Summers, 
the plaintiff in error, who was at the time sherlff of Fillmore county, Neb. 
The assignment was made to said Charles E. Summers in his officiai capacity 
as sherlfif, pursuant to the requlrements of the assignment law of the state 
of Nebraska. Consol. St Neb. 1891, c. 4, § 236. The deed of assignment 
was not witnessed. The sherlff recorded the assignment on July 11, 1893, 
took possession of the assigned property on that day, and remained In pos- 
session thereof until July 17, 1893, when the property was taken from his 
custody by Frank E. White, United States marshal for the district of Ne- 
braska, under a wrlt of attachment Issued by the circuit court of the United 
States for the district of Nebraska In a suit begun by Kingman & Co., a 
corporation, against J. M. Burk. Subsequently, on June 19, 1893, another 
levy was made by the marshal on the same property under a wrlt of at- 
tachment Issued at the Instance of the Nebraska-Moline Plow Company, in 
a suit begun by It against J. M. Burk In the circuit court of the United 
States for the district of Nebraska. Subsequently Charles B. Summers in- 
tervened In the two attachment sults thus brought, clalmlng the attached 
property as assignée of J. M. Burk under the deed of assignment for the gên- 
erai beneflt of Biirk's creditors. Summers, as assignée, also brought an ac- 
tion of replevin against Frank B. White, United States marshal, and against 
Farrlngton Power and liouis Boehme, deputy marshals, and also against the 
Nebraska-MolIne Plow Company and Kingman & Co. The action of replevin 
was Instituted in the district court of Fillmore county, Neb., but was sub- 
sequently removed therefrom by the défendants to the circuit court of the 
United States for the district of Nebraska. The replevin suit aforesaid was 
eventually trled in the circuit court of the United States before a Jury. The 
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Jury returned a spécial veraict, and on the retum thereof the court en- 
tered a Judgment In favor of Frank B. White, United States marshal, and 
agalnst Charles B3. Summers, assignée. At the same tlme It entered an ordef 
In ea«h of the aforesald attaehment snlts directlng that the Intervenlng péti- 
tion of the assignée in each of sald suits be dlsmissed at the assignee's cost. 
The record in each of sald suits has been removed to this court by a wrlt 
of error sued out by the assignée. 

Lionel C. Burr (F. B. Donisthorpe and Chas. L. Burr were with 
him on the brief), for plaintiff m error. 
John L. Webster and James H. Mcintosh, for défendants in error. 

Before OALDWELL, SANBORN, and THAYEB, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

There are numerous questions presented by the record in thèse 
cases which were discussed at considérable length on the oral argu- 
ment and in the brief s of counsel; but in our opinion the déci- 
sion hinges on the inquiry whether the deed of assignment by J. 
M. Burk to Charles E. Summers, sheriff of Fillmore county, was ren- 
dered invalid, so far as the attaching creditors were concerned, by 
reason of the admitted fact that it was not wituessed. If the deed 
of assignment was invalid for want of an attesting witness, it is 
manifest, we think, that the attachments were properly levied, 
and that the assignée had no title which he could enforce as 
against the United States marshal, either by an original action of 
replevin, or by an intervening pétition flled in the several attaeh- 
ment suits. The act regulating voluntary assignments for the 
beneflt of creditors, which has been in force in the state of Ne- 
braska since June 1, 1883, contains, among others, the foUowing 
provisions, to wit: 

"231. That no voluntary assignment for the beneflt of creditors hereafter 
made shall be valid unless the same shall be made In conformity to the tenns 
of this act 

"232. Bvery such assignment shall be of ail the property, real and personal, 
of the assigner or asslgnors thereln named wherever situated. • * • 

"233. Beal estate so assigned shall be described in the deed of assign- 
ment in such manner as would be tequisite in an ordinary deed of convey- 
ance thereof. • • •" 

"236. Such assignment shall be In writlng and shall be executed in the 
manner in which a conveyance of real estate Is, or shall be, required to be 
executed and acknowledged, in order to entitle the same to be recorded. 
• • •" Consol. St. Neb. 1891, p. 120, c. 4. 

The statutes of that state contain the following provision rela- 
tive to the exécution of deeds of real estate: 

"Deeds of real estate, or any Interest thereln, in this state, except leases 
for one year, or for a less time. If executed in this state, must be signed by 
the grantor or grantors, being of lawful âge, In the présence of at least one 
compétent witness, who shall subscribe his or her name as a witness thereto, 
and be acknowledged or proved and recorded as directed in this chanter "' 
Consol. St Neb. 1891, c. 47, § 4324. 

The first law on the subject of assignments for the beneflt of 
creditors, that was adopted in the state of Nebraska on Pebruary 
19, 1877 (Laws Neb. 1877, p. 24), did not, as it seems, contain any 
provision similar to that found in the assignment act of 1883, re- 
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quîring deeds of assignm6B,t< to bè acknowledged in the manner 
in wMeh conveyances of real estate are required to be acknowl- 
edged.' N0TertheIess, it was held by the suprême court of the 
state ;;of Nebraska in Heelan Y. Hoagland, 10 Neb. 511, 7 N. W. 
282, thàt under the act of February 19, 1877, a deed of assign- 
ment conveying land, to be valid, must be executed in like manner 
as deedfe of real estate. In that case it was accordingly ruled that 
an attaçhment levied by a çreditor upon the real estate of his 
debtor, which was at the time in the actual possession of an as- 
signée, 'would prevail over the title of the assignée, it appearing 
that the deed of assignnient under which the latter held had not 
been acknowledged by the debtor, although the same had been 
recorded in the proper registry office. It also appears to be held 
in that state that the ptoyisibn requiring deeds of real estate to 
be signéd "in thé présence bf àtleast one compétent witness, who 
shàll subscrlbé his or her name'as a witness thereto," is a manda- 
tory provîisibû, àhdis not metely directory. Thus, in the case of 
Ghild V. Baker, 24 Neb. 188; 203, 38 N. W. 725, which was a con- 
troversy betweën two persôhs for the possession of land, each of 
whom had obtaîned a deedfor the same from the owner, it was 
held that the conveyance flrSt executed was invalid, and conveyed 
no title, bë(ia,ùse the attesting ^vitness had an interest in the con- 
veyance, and fbf that réaSon was not a compétent witness to the 
deed. Ail^, in the case of Eùpert v.' Penner, 35 Neb. 587, 591, 53 
N. W. 598, which was a suit ,iïi' ejectftiettt, it tVus he.ld that it is a 
good and SûfiQcient objection to the admissibn of a deèd in évi- 
dence that'it is not witnesééd as the statute (section 4324, supra) 
directs. And in thé case of Green v. Gross, 12 Neb. 117, 123, 10 
N. W. 459, it was said, "A deed executed in this state must be 
signed by the grantor in the preéence of at ieast one compétent 
witness, who shall subscribe his naine thereto as a witness." It has 
also been held in other jurisdictions that a conveyance which lacks 
an attesting witness is invalid, and eonveys no title, if executed 
in a state whose laws direct that conveyances of real estate shall 
be witneéséd. ' Crâne v. Eeeder, 21 Mich. 24, 61, and cases there 
cited. White v. Denman, 1 Ghio St. 110; Clark v. Graham, 6 
Wheat. 577;MTate v. Lawrence, 11 Heisk. 503; Parret v. Shauèhut, 
5 Minn. 32S (Gil. 258); Meighen v. Strong, 6 Minn. 177 (Gil. 111).; 
In view of the authorities, the" conclusion seems to be inévitable 
that, under the statute of Nebraska, deeds purporting to convey 
real estate are invalid unless they are witnessed in the mode pro- 
vided by the statute. And ihasmuch as the assignment law of 
that state provides that voluntary assignraents shall be executed 
in the maûfier in which a conveyance of real estate must be exe- 
cuted to entitle the same to be recorded, and inasmuch as it also 
déclares that no assignment shall be valid unless the same shall 
be made in cpnformity to the terms of the act, the further conclu- 
sion would seem to follow that an assignment made in Nebraska, 
which is not witnessed, eonveys no title, as against an attaching 
créditer of the assigner. 
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In opposition to this view, it is said that the statute relating to 
the exécution of deeds (section 4324, supra) is a registry act, rather 
than a law prescribing tlie mode in which the title to real prop- 
erty shall be transferred. Hence it is urged that a title acquired 
under a deed or assignment that is not witnessed will prevail over 
the lien of an att^ching créditer, if the grantee or assignée takes 
possession of the property that is conveyed or assigned before the 
attachment is lévied. Some expressions are f ound in the case 
of Bàhk V. Horn, 34 Neb. 742, 52 N. W. 562, which lend support 
to tbàtview; but tbç question whetlier an unwitnessed deed is 
valid or otherwise was not involved in that case, and was not con- 
sidered. On the other hand, the décisions het-etoforé cited, where 
the précise question Was involved, proceed upon the manifest as- 
sumption that a deed which is not, witnessed is insufBcient to 
convey title. Thus, in Child v. Baker, supra, the court said, "The 
instrument ofEered and .given in évidence by the défendant • * * 
is not a deed suflScient to convey title, for the want of a compé- 
tent attesting witness." We are of the opinion, tberefore, that it 
is the established doctrine in the statê of Nebraska that a deed 
to real estate must be witnessed, to convey a valid title. And 
such beiDg the law on that subject, as settled.by local décisions, it 
is, as a matter of course, binding upon this court 

The resuit is that we hâve felt ourselves constrained to hold 
that the assignment under which the assignée Claims title was in- 
effectuai to place the assigned property beyorifl the reach of the 
twp WEÏts :of attachment which were suèd out by the creditors of 
Burk, and Were levièd by the marshal. In view of the taanda- 
tory provision found in the assignment law, that assignments shall 
be executed in the ma'nner that a cônveyance of real estate is re- 
quired to be execiited to entitle it to be recorded, and in view of 
the positive provision found in the act, that no afesignment shall 
be valid unless made In conformity to the terms of the act, we do 
not feel ourselves at liberty to décide that an assignment is valid 
in the state of Nebraska although it is not witnessed. We think. 
therçfore, that the orders made in the attachment suits, dismissing 
the intervening pétitions, were properly entered, and that the jùdg- 
ment in the replevin suit was for the right party. With respect 
to the latter judgment, it is proper to add that it may be sustained 
on the further ground that after the property had been seized 
under the writs of attachment a suit in replevin would not lie in 
the state court to rficover the possession thereof f rom the mar- 
shal. In place of bringing a suit iû replevin in the state court, 
the assignée should hâve addressed his complaint to the fédéral 
court, from whence the writs of attachment emanated. Covell v. 
Heyman, 111 U. S. 176, 4 Sup. Ct. 355; Gumbel v. Pitkin, 124 U. S. 
131, 8 Sup. Ct. 379, and cases there cited. The judgment of the 
circuit court in each of the above cases is accordingly afflrmed. 
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ST. LOUIS BEBWING ASS'N V, HAYES et al. 

<01rcuit Court of Appeals, Fifth Circuit December 3, 1895.) 

No. 389. 

Pbincipai, and Surett — Eklease op Surett — Modification op Contract. 
Plaintlff entered Into a contract wlth one H. to sell hlm béer, from time 
to tlme, during a yeajp, at a flxed prlce, to be pald on receipt of blUs of 
ladlng; and B., S., and E. executed a bond to plaintlff, fiondltloned for 
the prompt payment by H., In tbe ordlnary course of business, of the 
amounts due under the contract During the perlod covered by the con- 
tract plaintlff wrote to H., requestlng hlm to order as much béer as possi- 
ble during the current month, In order to take advantage bf a speclally 
low rate of frèlght and saylng to hlm that he need not pay for the béer 
so ordered ahead as provlded In the contract Hdd, that such letter was 
not a new contract between plaintlff aJid H., and dld not operate wholly 
to release the suretles from thelr obligation on the bond, but only so far 
as related to shipments of béer ordered In advance In accordàfice wlth the 
letter. 

In Error to tlie Circuit Court of the United States for the Eastem 
District of Texas. 
Geo. E. Mann, for plaintiff in error. 
Edgar Watkins, for défendants in error. 

Before FARDEE and McCORMICK, Circuit Judges, and BOAR-^ 
MAN, District Judge. 

BOARMAN, District Judge. This suit cornes hère on a writ of 
error from the circuit court for the Eastem district of Texas. In 
that court the St. Louis Brewing Association instituted its suit 
against Greorge Hayes to recover a balance of $5,188.96 due and 
anpaid by said Hayes on an open account for béer fumished him 
ander a written contract and bond executed in accordance with 
said agreement, and against the codefendanta, N. Bohn, George 
Schwoebel, and H. 0, Kerst, sureties on the said bond, to hold them 
liable up to the amount of the bond, |2,500, for the failure of George 
Hayes to pay the balance due on said account. The judgment was 
against Hayes for the balance due, and the sureties were released 
from ail liability on the bond, and the plaintlff company is now the 
appellant The written agreement shows, substantially, that it was 
obligatory on plaintiflfs to furnish their béer to George Hayes, at 
a flxed price, f. o. b. at St. Louis, to be paid for on receipt of bill of 
lading, and that Hayes should be their agent for one year, begin- 
ning November 18, 1893, exclusively, to handle and sell their béer 
in the coiinty and city of Galveston, Tex., and that Hayes was to 
furnish bond for $2,500, signed by two responsible sureties. The 
conditions of the bond are as follows: 

"• * • The said Hayes shall pay, or cause to be paid, to the said St Louis 
Brewing Association, Klaussman Brewery Branch, or to its agents or olflcers, 
any and ail sums of money that may be or become due to said St Louis 
Brewing Association, Klaussman Brewerj Branch, by said Hayes, on account 
of such shipments of béer made to hlm or to his order during said time,— that 
is to say, from November 18th, 1893, to November 18th, 1894; ail of said pay- 
ments by said Hayes to be made promptly, in the ordinary course of business, 
and wlthln said dates last mentioned. • * •" 
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The transcript shOws ail the évidence offered by eitlier sîde on ihe 
trial. The plaintiff, in support of its case, relied upon the contract 
and bond, supplemented by the verified itemized account, showing 
an unpaid balance against Hayes of |5,188.96. This account shows 
that the flrst shipment of béer was charged for November 18, 1893, 
and other shipments were made in each month thereafter until 
July 31, A. D. 1894, and that the first payment was made Uecem- 
ber 6, 1893. It appears that Hayes made payments irregularly, and 
not promptly, on receipt of Mil of lading, in each month, until July 
2, 1894. After the last payment, two shipments were made. The 
défendant Hayes, for himself, in his answer, demurred, and denied 
generally any indebtedness, and set up in a plea, properly verified, 
that he never signed or executed the bond, or authorized any one 
to sign for him. The évidence shows that plaintiff company fur- 
nished the béer to Hayes, that he received it under the agreement 
in which he obligated himself to furnish a bond and sureties, and 
that the bond was signed by his codefendant sureties, and delivered 
to plaintiff. We think the history of this case, and the law applica- 
ble to the facts, shown in the transcript to be undisputed, fail to 
disclose sufiBcient légal merit in any of the défenses relied oh by 
Hayes, for himself, to avoid liability on the contract and bond. 

The codefendants adôpted Hayes' answer and pleadings, and, for 
themselves, set up a plea that they were released from ail liability 
on the bond because, subsequently to signing it, a change and altér- 
ation prejudieial to them, and withont their knowledge or consent 
was made by the plaintiff company and Hayes in the terms of the 
bond. To show the change in the terms of the contract, which the 
sureties contend was prejudieial to them, they rely on two counter 
propositions of law, stated in their counsel's brief. The flrst is that 
the légal effect of a letter introduced in évidence by the défendants, 
written by plaintiff company to George Hayes, was to release them 
entirely from ail liability on the bond, which letter was written in 
German, and a literal translation of it is as follows: 

"Mr. Hayes, Gentlemen, Gai veston: We see you hâve a contract for the 
béer dépôt, and so cheap. Now, the high rate of frelght we hâve to pay we 
can't make much out of this béer; in other words, to say we do not get 
enough for our béer; but now on account of, we just got a eut and the frelght 
is so cheap up to the 3rd of next month, we wish you wonld get ail the béer 
you can that you need until next month on account of frelght-r-perhaps It will 
be hlgher again. We hope that you wlU do a good business and deal square 
and fair with us; also, we wish that you would say nothlng to anybody about 
this; how cheap we sell you that béer, on account of it being a hlgh fine for 
us. You don't need to pay for this béer which you order ahead, as provlded 
for in the contract Klaussman Brewing Branch, John Krause." 

The second proposition of law is that "plaintiff in error, having 
continued shipments of béer after discovering Hayes' default, with- 
out notifying his sureties of the same, waived the conditions of the 
guaranty, and the sureties were discharged." In aid of this prop- 
osition a number of authorities are cited in the brief. As ail the 
assignments of error flled by the appellant are of and about the 
légal effect of that letter, we will for the moment defer its considér- 
ation, and dispose of the last proposition of law by suggesting that, 
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whateyer may be the weight of the authorities cited to snstain the 
contention of counsel on that proposition of law, tMs court is for- 
bidden to consider or pass upon it, because there is no évidence to 
show that such notification was not made, even if notice should be held 
essential in the premises. Now, recurring to the letter: When the 
case was submitted on the évidence, recited fully for the purpose of 
the bills of exception in the transcript, the circuit court instructed 
the jury that the said letter was a new contract, and released the 
sureties on the bond, and directed that they should flnd for plaintiff 
against Hayes, and to flnd for the sureties by reason of the new 
contract in said letter. Concurring fully, as we do, with the con- 
clusions of the circuit court as to the liability of Hayes in the con- 
tract and bond, the only remaining matter is as to the légal effect of 
the said letter; that is, whether, in law, that letter imports a re- 
lease of the sureties, in part or entirely, f rom liability on the bond. 
Ail the assignments of errors of appellant, and the bills of excep- 
tion upon which they are founded, seem to be substantially em- 
bodied in the following assignment, that: 

"The court erred In refusing to give the second instruction asked by the 
plaintiff, as follows, viz.: 'if the jury flnd from the évidence that any béer 
was ordered under the terms of the letter, that stated that the contract was 
not to apply to orders in advance under that letter, then the bondsmen would 
not be liable for the price of the béer so ordered under said letter; but this 
would not change the liability of the sureties on the bond for other shipments 
under the contract, up to $2,500, the amount of the bond.' " 

The letter is without date, but Hayes' testimony fixes the date 
about January 20, 18!)4. It is not denied that there were shipments 
of béer made about that time. In the last two lines of the letter, 
"You don't need to pay for this béer which you order ahead, as 
provided in the contract," the counsel for the codefendants find 
ample relief for the sureties. They contend that the purport in law 
of those words is to show an intention on the part of the brewing 
compàny to voluntarily release the sureties on the original con- 
tract, and to interpose thereafter a new contract between it and 
Hayes. Giving the fullest légal effect to the words recited from 
the letter, we think the authorities cited in appellant's brief war- 
rant us in saying that those words, when illustrated by the con- 
text of the letter and other évidence in the case, muât be limited to 
a partial, rather than an entire, release of the sureties. At most, 
they seem to us to import only a gênerons forbearance of a credîtor 
to a debtor who, having pronïised to pay cash for al} his purchases, 
has from time to time become delinquent, until the balance due 
amounts to nearly half of ail the debt incurred by him. Tlie guar- 
anty of the sureties was that Hayes should pay promptly in cash 
for ail the béer purch^sed by hini d^ring the year,of his agency. 
This Hayes does notçlaim to hâve done. We fail to see how the 
creditqr's forbearance or indulgence prejudiGed the sureties. The 
relief, forbearance, or ; prolongation of time g^yento Hayes in the 
letter jrêf erred to the shipments of béer to be made by plaintiff çom- 
pany to him durigg. tht; time covered by the letter, indjependentlyof 
the terms of the origipal contract; and such a, relicif .çï! forbearance 
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could not be said to hâve affected or changed the terms of payment 
provided for in the original contract, nor to hâve impaired Hayes' 
ability to pay for the béer ahipped under that contract to him be- 
fore and after the period covered by the letter. The purpose of 
the plaintiff company in indeflnitely extending the time in which 
Hayes might pay for the car loads of béer received during the period 
covered by the letter was to enable him to meet advantageously 
the increased freight rates which the company knew might be es- 
tablished by the railway lines in the immédiate future. Under 
that view of the imi)ort of the letter, the sureties were beneflted, 
rather than damaged, by the prolongation of the time for Hayes to 
pay for increased shipments. It seems reasonable to suggest that 
Hayes, by selling the large quantifies of béer for which he did not 
hâve to pay cash, would be in a better financial condition to more 
readily meet the obligations in which his sureties were interested. 
In the Une of that suggestion, it would follow that Hayes' sureties 
were beneflted, rather than damaged, by the creditor's indulgence. 
Thèse views lead to the conclusion that the court below erred in 
instructing the jury, over the objection of the plaintiff, that the 
letter in question operated an entire release of the sureties, and in 
refusing the second request for instructions asked by the plaintiff, 
as hereinbefore given. The judgment of the circuit court is re- 
versed, and the cause is remanded, with instructions to award a new 
trial, and thereafter proceed in accordance with the views ex- 
pressed in this opinion, and otherwise as law and justice shall re- 
quire. 



NORTHWESTERN NAT. BANK OF ABERDEBN V. J. THOMPSON & 
SONS MANUP'G CO. 

(Circuit Court of Appeals, Eighth Circuit. December 16, 1895.) 

No. 686. 

1. Plbdgbe op Notes — Duties and Liabilities. 

A person liaving notes In tiis possession as collatéral security for a debt 
is bound, so far as the gênerai owner of tlie notes is concerned, to use 
reasonable diligence to protect tlie security so lield, and see that it is 
not outlawed. 

2. Samb — Négligence. 

A bank having in its cugtody, as collatéral security for a debt, notes 
securèd by a chattel mortgage on live stock and farming implements on 
a farm, is npt necessarily négligent, as respects the ownei-s of the notes, 
bec'ause it falls to coiiect thé notes as they mature, though the mortgaged 
property is at that time adéquate for the purpose, slnce, under certain 
conditions, such as a f aiiure of crops, a prudent créditer woulc?. ailow 
the mortgagor some indulgenpe. 

In Errer ^0 the Circuit Court of the United States for the District 
of South pakôta. ' 

THis aetiori arose upon tlie following state of facts: On September 25, 
1889, B. L. Adamson executed a chattel mortgage in favor of O. B. Willard 
to secu*e the payment of three ftotes,— ohe for $1,500, due December 1, 1890; 
oue for àl,500., due December 1, 1891; and one for $2,000, due December 1, 
1892. ; The mortgage covered certain live stock, such as horses, cattle, and 
V.7ÏF.no.l— 8 ' 
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Uogâ, tben on Aflamson's farm in Dltikey county, Ni D., and certain farm- 
ingfjtitensils and Implements then In use on sald farm. Subsequentiy, on 
November 5, 1889, O. B. Willard, the mortgagee, pledged the Adamson notes 
aforesald to the Northwestern National Bank, of Aberdeen, S. D., the plain- 
tlfl iri error* to seeure the payment of a debt which he then owed to said 
bank. At a later date, to wit, on May 4, 1890, O. B. Willard assigned to 
the J. Thompson & Sons Manufacturing Company, the défendant In errer, 
the aforesaid Adamson's notes, which were then in the possession of the 
Northwestern National Bank of Aberdeen, which assignment was made by 
Willard swbject to the prior lien of the bank, and to seeure the payment of 
$2,271.82, then due from Willard to the J. Thompson & Sons Manufacturing 
Company. The chattel mortgage executed by Adamson as aforesaid was 
flled for record in Diekey county, N. D„ on October 2, 1889, and under the 
laws of North Dakota remained a lien upon the mortgaged property for 
the period of three years. The laws of North Dakota provide, in substance, 
that a chattel mortgage shall cease to be a lien after the expiration of 3 
years from the date of recording the same, unless within not less than 10 
nor more than 30 days before the expiration of that period the mortgage 
be renewed by filing in the office of the register of deeds of the proper 
county a copy of such mortgage, together wlth a statement of the amount 
or balance due thereon, subscribed and swom to by the then owner of the 
mortgage, his agent or attorney. I^aws N. D. 1890, c. 41, pp. 147, 148. The 
notes executed by Adamson, and secured by the aforesald chattel mortgage, 
were not pald, nor was the mortgage renewed at the expiration of three 
years from the date of recording the same in the mode prescribed by the 
aforesaid statute. After the expiration of that period, to wit, on October 15, 
1892, Adamson executed a second mortgage on the property to seeure a debt 
due to W. B. Allen in the sum of $4,000. By reason of the exécution of 
the second mortgage in favor of Allen, after the expiration of the lien of 
the flrst mortgage, the security held by the Northwestern National Bank 
for its own beneflt and for the beneflt of the J. Thompson & Sons Manu- 
facturing Company became utterly valueless. This action was brought by 
the J. Thompson & Sons Manufacturing Company, hereafter termed the 
"Manufacturing Company," against the Northwestern National Bank, here- 
after termed the "Bank," to recover damages for the loss of the security in 
the mannér aforesaid. The complaint charged, fn substance, that the secu- 
rity held by the bank— tha;t is to say, the Adamson notes and chattel mort- 
gage— was lost, and became valueless in conséquence of the négligence of 
the bank In failing to renew the mortgage in the mode provlded by law 
prior to the expiration of the lien thereof. The complaint also charged the 
bank with négligence in failing to enforce the payment of the mortgage 
debt as the several installments thereof became due. The plaintiff below 
recovered a Judgment against the bank for $1,965.41, to reverse which the 
bank haa sued out a writ of error. 

H. H. Potter, for plaintiff in error. 

Joe Kirby filed brief for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THÀYEîR, Circuit Judge, after stating tbe case as above, dellyered 
tlie opinion of the court 

We cannot assent to the view that an error was commltted either 
in refusing to exclude ail the évidence that was ofiEered by the plain- 
tiff below oc in declining to direct a verdict in favor of the défendant. 
In our judgment, the case was necessarily left to the jury to décide, 
and the question to be considered is whether it was submitted to the 
jury under proper instructions. 

With référence to the duty devolved upon the défendant bank by 
reason of its having the cotes of Adamson in its possession, the cir- 
cuit court charged the jury, in substance, as follows: That by vir- 
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tne of having such notes in its custody as collatéral security "it 
agreed to exercise diligence in the protection of the security"; tîiat a 
person having notes in his possession as collatéral security for a debt 
is bound, so far as tbe gênerai owner of the notes is conoerned, "to 
use reasonable diligence to protect the security (so held), and see 
that it does not outlaw." It f urther charg^d the jury, in substance, 
that when the manufacturing company receiyed an assignment of the 
Adamson notes from Willard, subject to the prior lien of the bank, 
it had the same rights as against the bank that its assignor, Willard, 
had; that is to say, that the bank was bound to respond to the manu- 
facturing company for any damage which the latter sustained in con- 
séquence of a loss of the securities by the bank's négligence. It also 
charged the jury, in substahce, that in assessing the damages, in case 
the verdict "was against the bank, they should deduct from the value 
of the securities which were held by the bank and lost by its négli- 
gence the amount of the bank's claim against Willard, for which the 
notes were pledged as collatéral security, and that the manufactur- 
ing company could only recover the value of the collatéral over and 
above the amount of such claim. Thèse several instructions were 
excepted to by the défendant bank, and hâve been made the subject 
of several assignments of error, but we are of the opinion that, as 
applied to the facts of the présent case, the aforesaid instructions 
were substantially correct, and are not subject to just criticism. 

Another exception was duly taken by the défendant to the follow- 
ing portion of the charge, to wit: 

"Now, tWs mortgage, gentlemen, that thls bank took, as a légal proposi- 
tion, the bank was required to exercise caution in référence to it. Thls 
mortgage was to secure a note— one note— payable on the Ist day of Decem- 
ber, 1890, for $1,500.00. It was the duty of the bank to see that that part 
of It was collected when it was due, or else to show why It was not col- 
lected. If on the Ist day of December, 1890, there was property at that 
time by which the note could hâve been pald, it was the duty of the bank 
to hâve collected It. There was another note due December 1, 1891, for 
$1,600. Now, it was necessary for the bank at that time not to hâve de- 
ferred it until thls other note expired. Considérable bas been said, both 
in the testimony and in the argument, what this property was worth on the 
2d day of October or December, 1892. That is not the sole question for 
you to examine, gentlemen. If the bank allowed thèse notes to run, they 
cannot corne in and say that they should not respond because the property 
has depreciated in the three years, for they agreed, when they took those, 
to see that those were collected when due, or to use reasonable diligence to 
do the same," 

We are not satisfied that the foregoing instruction was correct as 
applied to the state of facts developed by the testimony. On the 
contrary, we think it most probable that lie law as therein declared 
misled the jury, and was prejudicial to the défendant. The trial 
court appears to hâve instructed the jury, in substance, that when 
the first note held by the défendant bank matured on December 1, 
1890, it was the duty of the bank to hâve enforced the payment of the 
same if the mortgaged property was then adéquate for that purpose; 
that it was also in duty bound to hâve taken similar action on Decem- 
ber 1, 1891, when the second note matured; and that, if the bank 
f ailed to take such action on either of thèse occasions, it was guilty 
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of fHpl» négligence as rendered it accountable to the pflaintiff. But, 
cpnsî4pring the character of the mortgaged property, the fact that it 
consîated of live stock and fapming implementa, by means of which 
the mortgagor was enabled to work his farm, it cannot be admitted, 
we think, that it was the duty of the bank, under ail circumstancesj to 
proceedtoforeclose the mortgagewhenever a single installment of the 
debt became due, and was not promptly paid. The mortgagor proba- 
blyexpected to discharge the mortgage debt bythe sale of theproduets 
of his farm, which he sbould pucceed in raising by the use of the 
mortgaged property. He may hâve had no pther means of paying 
thé déi)t. In case of a failure of crops, therefore, and under many 
other fiOliditions that may be supposed, a prudent créditer would 
very lili^Iy hâve deemed it the part of wi^dom to defer foreclosing the 
mortgage, andto treat the mortgagor with some indulgence. If the 
bahk had taken possession of the mortgaged property on December 1, 
1890, and had proceeded to foreclose th^.piortgage at that time, such 
action on its part might hâve resulted in, a total loss of the interest 
which the manufacturing company then had in the Adamson notes, 
and in the property which was pledged to secure the payment of the . 
seime. But, be this as it may, we think|tbat the trial court erred in. 
declarjngas a matter of law that it was the duty of the bank, to bave 
proceeded to collect the first and second iifstallmentsof the mortgagor's 
debt as gooii as they became due, without référence to the mort- 
gagee's finàncial condition at that time, and without resfecepce to the 
conséquences of such action. ,Instëad of giving an instruction to 
that ettect, we are of the opihiipn that. thé jury should hâve been left. 
at liberty to détermine as a matter of fact, and in view of ail the 
circumstances of the case which were developed by the testimony, 
whether the bank was guilty of culpable négligence in failing to 
foreclose the mortgage at an earlier date- It.is most; probable, we 
thinkji , tjjiat the verdict which was rendered against the défendant 
bank was due to the action of the trial court in giving the aforesaid 
instruction. For the error committeid in giving the same, the judg- 
ment is accôrdingly revérsed^ and the case is rèmaiided for a new 
trial. 



FIDELITT & OASUALTY CO. OF NEW YORK y. CONSOLIDATED NAT. 

BANK. 

(Circuit Court of Appeais, Third Oirciilt December 27, 1895.) 

No. 7. ■ 

PENAI, BoND^CoNSTEUCTION — SUEETYSHIP FOR Emplcyb. 

A bank employé's bond, conditioned for the reimbursement of any loss 
sustained by reason of fraud or dishonesty in connection witli his duties, 
proVided ■ that any claim under the bond should embrace and cover only 
acts and delaults committed during Its currency, aud vtfithin 12 montlis 
nest before the date of discovery of the act or default upon which such 
elalm waS'basèd. Hdd, that the bond did not cover a default committed 
tnore than 12 months prior to its discovery, which would, however, havs 
been discovered within a year f rom Its ' commission had not such dis- 
covery been prevented by the act of the employé in falsifying the boolis 
during the year preceding the discovery. C7 Fed. 874, reversed. 
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In Errer to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Eichard P. White, for plaintiff in error, 
John Gr. Johnson, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

DALLAS, Circuit Judge. The demand of the plaintiff below was 
founded upon a bond as follows: 

"No. 45,074. $14,000. 

"This bond, made the thirtieth day of September, In the year of our Lord 
one thousand eight hundred and eighty-nine, between the Fidelity and 
Casualty Company of New lïork, hereinafter called the 'Company,' of the 
flrst part, and ïheo. ¥. Bâter, of Philadelphia, Pa., hereinafter called the 
'employed,' of the second part, and OonsoUdatlon National Bank, herein- 
after called the 'employer,' of the third part. Whereas, the employed bas 
been appointed paying tellér in the service of the employer, and bas applied 
to the Company for the grant by them; of tbis bond, now, in considération 
of the sum of seventy and; oo/ioe dollars, as a premlum for the term ending 
on the, thirtieth., day. of September, eighteen hundred, and nlnety, at 12 
o'clock noon, it.is hereby declared and agreed that during such term, or any 
subséquent renewal of such term, and subject to the provisions and condi- 
tions herein contained, the company shall, at the. expiration of three months 
next after propf satisfactory to the oflieers of a losS, as hereinafter men- 
tioned, make good and reimburse to the employer, to the extent of the sum 
of fourteen thousand dollars, and no further, such peeunlary loss, if any, 
as may be sustained by the employer by reaSon of fraud or dishonesty of the 
employed in connection with the duties referred to, or the dutles to which, 
in the employer's service, he may be subsequently appointed or assigned 
by the employer, which has been committed during the continuance of the 
said term, or any renewal thereof, and discovered dtiiing said continuance, 
or witbin six months thereafter, and wlthin six months from the death, dis- 
missal, or rçitirement of the employed: Provided, that, on the discovery of 
any such fraud or dishonesty, as aforesaid, the employer sball immedlately 
give notice thereof to the company, and that full particulai-s of any claim 
made, under this bond shall be given in writing, addressed to the secretary 
of the company at its office in the eity of New York, wlthin three months 
after such djscovery; and the company shall be entitled to eall for, at the 
employer's expense, such reasonable partlculars and proûfs of the correct- 
ness of sucjh claim as may be required by the offlcers, of the company, and 
to hâve thesame particulars, or any of them, verltied by statutory déclara- 
tion. ,And,:upon the making of any claim, this bond shall wboUy cease and 
détermine as to acts subséquent to the date of making such claim, and 
shaJl be surrendered to the company on the payment of such claim. And 
provided, that the liability of the company under this bond shall not exceed 
the amount above written, whether the loss shall bave occurred during the 
term above hamed, or during any continuance or renewal thereof, or partly 
during the said term, and partly during said continuance or renewed term. 
And provided, also, that if the employed shall become a defaulter under cir- 
cumstanees which may afford ground for the laying of a criminal information 
against him, and for which the employer intends making, or makes, claim 
on the company, the employer shall, If and when required by the company 
or Its représentatives, at the cost of the company, attord and render every 
information, évidence, aid, and assistance (not pecuniary) capable of being 
afforded by the employer, either for the purpose of prosecuting, bringing to 
justice, and convicting the employed for any criminal ofCense which may be 
substantiated, or for the purpose of enabling the company to procure reim- 
bursement by the employed, or by his estate, of moneys paid by, or recover- 
aWe troin, the compaiiy, under this bond; and, also, that, if the employer 
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shall, at the date of this bond, or any tlme thereafter, be guarantled or hold 
any securltles agalnst loss covered hereby, the Company shall only be lia- 
ble to make good any such losB ratably, and In just proportion, tatlng Into 
account the value of such seeurlty. 

"Thls bond Is Issued subject also to the foUowlng conditions, riz.: That 
if the Company shall so elect, the Uablllty under thls bond, or any re- 
newal thereof, may be termlnated at any tlme by notice In wrltlng to the 
employer; and. In the event of such termination, the company shall, at 
the expiration of ail llabillties hereimder, refund the premium pald, less 
a pro rata part thereof for the tlme sald Uablllty shall baye been in force. 
That any willful mlsstatement or suppression of fact by the employer In 
any statement or déclaration to the company concemlng the employed, or 
in any claim made under thls bond, or a renewal thereof, renders this 
bond vold from the beginnlng. That during the continuance in force of 
this bond, or a renewal thereof, the right to make a claim thereunder 
shaU cease at the expiration of six months from the date at which the 
employed shall cease to be In the employ of the employer. That thls bond, 
or any renewal thereof, wlll become vold as to any claim whIch may arlse 
subséquent to the occurrence of any act on the part of the employed whlch 
may Involve a loss for whlch the company is responslble hereuhder to the 
employer of over one hundred dollars, if the employer shall f ail to notlfy 
the company of the same In writing Immedlately after the occurrence of 
such act shall hâve come to the knowledgé of the employer. That this bond, 
or any renewal thereof, will also become vold from the beginnlng if the 
employed covered hereunder has, wlthin the knowledgé of the sald employer, 
been a defaulter at any tlme during his service. That any claim made un- 
der this bond, or a renewal thereof, shall embrace and cover only for acts 
and defaults commltted during Its currency, and wlthin twelv* months next 
before the date of the dlscovery of the act or default upon which such claim 
is based. That any question as to the Uablllty of the company to pay any 
claim under thls bond shall, if the company require It, be referred to arbl- 
tratlon; the expense of such arbltratlon to be borne equaily by the com- 
pany and the clalmant. That no suit or proceedings at law or In equlty 
shall be brought, or arbltratlon requlred, to recover any amount hereby In- 
sured, unless the same Is commenced, and the process served, wlthin the term 
of twelve months next after the dlscovery of any such fraud or dishonesty, 
as aforesald. And thèse présents wltness that the employed hereby agrées 
to Indemnify the company agalnst any loss or damage it may sustaln in con- 
séquence of such guaranty; and forthwith, after the company shall hâve 
pald the employer, or any partner or partners, or other person or persons 
cntltled to the same, any money under or by reason of such guaranty, to 
repay the company the amount so pald, and ail other losses, damages, costs, 
charges, and expenses. If any, that the company shall In any way incur In 
conséquence of such guaranty. 

"In wltness whereof, the sald T. F. Baker (the employed) hath hereunto 
set his hand and seal, and the sald company has caused thls bond to be 
slgned by Its président and secretary, and Its seal aftixed, on thls thirtleth 
day of September, 1889. Wm. M. Richards, Président. 

"T. F. Baker, The EJmployed. [Seal.] 

"[Company's Seal.] Robt. J. HUlas, Assistant Secretary. 

"Slgned, sealed, and dellvered by the 'Employed' in the présence of 
"Name, K. M. Oberteuffer. 
"Address, 581 N. 3d. St 
"Ex. W. Morris, Ent. W. M." 

This bond was regularly renewed and extended to September 30, 
1894 Théo. F. Baker was guilty of fraud and dishonosty, which was 
discovered on January 10, 1894. Consequently the plaintiff in errer 
was bound to make good to the défendant in error such pecuniary 
loss as it had sustained by reason of Baker's defaults, committed 
within 12 months next preceding that date. During that period he 
had embezzled f 5,000, for which the liability of the plaintiff in error 
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was and is admitted. He had also, during the same period, falsified 
the books and balance sheets of the bank, and the jury was instructed 
that: 

"If this latter misconduct prevented discovery of previous embezzlements, 
and thus preyented the recovei-y, on this account, from the défendant, of 
money which it otherwise would hâve recovered, the plaintifC is entitied to 
recover the loss thus sustained during a period of twelve months preceding 
the time when such embezzlements would hâve been discovered but for this 
concealment" 

This instruction is included among tbe errors assigned, and the con- 
trolling question in the case is whether the liability which it afiarmed 
is one which had been assumed by giving the bond in suit. In other 
words, we are called upon to construe that instrument, to ascertain 
from the words used, and their relation to the facts, what, in this 
respect, was the intention of the parties in giving and accepting it. 
They certainly intended, for it was plainly said, that the bond should 
cover only acts and defaults committed withln 12 months of the date 
of their discovery; yet the effect of the verdict which was rendered, 
and which was sanctioned by the charge, was to extend the obliga- 
tion to a default which, as we view the subject, was committed more 
than 12 months prier to discovery; for, with référence to this matter, 
the loss in the contemplation of the parties was, as appears to us, that 
which the bank sustained by reason of the fraudulent abstraction of 
its money, and not any damage which it may hâve suffered in consé- 
quence of the subséquent prévention of its recovery of that loss under 
this bond. Waiving any question as to whether such prévention of 
recovery constituted such a "pecuniary loss" as should be taken to be 
covered by the covenant for reimbursement, if that covenant were 
to be alone read and separately considered, we hâve, upon careful 
examination of the writing as a whole, been f ully convinced that the 
covenantor's engagement cannot be so construed. Throughout the 
document, the frauds as to which indemnification is undertaken are 
so mentioned in connection with the subject of their discovery as to 
repel the assumption that steps taken for the avoidance of détection 
were themselves to be regarded as independent fraudulent acts, the 
commission of which would hâve the effect of extending the time 
allowed for discovery of the primary and principal defaults. One of 
the express conditions upon which the bond was issued, when under- 
stood as we think the parties must hâve understood it, absolutely 
forbids that assumption. We refer to the provision that any claim 
made under the bond should "embrace and cover only for acts and 
defaults committed • • ♦ within 12 months next before the date 
of the discovery of the act or default upon which such claim is based." 
What was in the minds of the parties when this condition was agreed 
to, and what did they under stand it to mean? If, by putting our- 
selves in their place at the time they contracted, we can arrive at a 
satisfactory answer to this question, the case before us may be briefly 
disposed cf. That the oflacers of the bank which accepted this bond, 
as well as those of the corporation which issued it, well understood 
the nature of the hazard to which it relates, may safely be assumed. 
They knew that tiie commission of fraud is generally supplemented by 
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précautions for its concealment, andthat the teller of a bank who 
embezzles its money is very likely to tamper with its accounts to pra- 
Feut their disclosure of his wrongdoing. Can it be, then, that they 
intended that, if timely discovery should be prevented by sucb means, 
the prévention so occasiûned would itself constitute a distinct basis 
of claim ? To so interpret the condition would be to render it unavail- 
ing in the évent of that being done which, as we hâve said, must 
hâve been foreseen, and which, there being no expression to the con- 
trary, must hâve been regarded as, at least, one of the coutingencies 
which might cause the condition to become operative. The manifest 
intent was to croate a bar, and to the provision inserted for that pur- 
pose there cannot be annexed an exception or qualification not war- 
ranted by its terms, and the implication of which the circumstances 
of the case forbid. The object was to preclude liability for a number 
of defaults, extending over a longer period than one year, and yet the 
présent claim is that, in addition to $5,000, the amount of the embez- 
zlements within such period, the inderanifying company is chargeable 
with the amount of other embezzlements which had been committed 
during a prier term. We cannot sustain this demand, because to do 
so would, as we think, involve a misconstruction of the condition, and 
the defeat of its purpose. The bank's position rests upon the assump- 
tion that it would hâve recovered its earlier losses, by action upon this 
bond, but for the fraudulent postponement of their discovery. Let 
this be conceded, still it is obvions that seasonable discovery of the 
preceding dishonest acts would hâve rendered the perpétration of the 
succeeding ones impossible, and hence that the entire liability now 
asserted is one which could not possibly hâve accrued if discovery of 
the earlier embezzlements had been made within the prescribed time; 
and it is not possible to hold, in the face of a condition limiting lia- 
bility by a requirement of discovery, that, by reason of nondiscovery, 
the liability so limited was extended or enlarged. 
The judgment of the circuit court is reversed. 



LQNDON & LANOASHIRB FIRB INS. CO. T. STORlîS.» 
(Circuit Court of Appeals, Elghth Circuit December 2, 184)5.) 

No. «31. 

. iNSnRANCE — ApPRATSEMENT of liOSS. 

An' appràlsement of thé arûount of the loss, made by persons appolntefl 
|)y the Insurer aaid the Insured, Is binding, though. the proceedings lead- 
Ing up to the appointment and appràlsement are not In strict accord- 
ance with, the requirements of the poliçy, since the parties are at Ub- 
erty to walVe'such requirements, and make any lawful submission: satis- 
factory to tbëmselyes. 

k Bame— Instruction— H ARMLESS Errob. 

When ^bei pjeadlngs, In an action. on an Insurance poll«y, are such as 
not to allpw the jury to flnd that the. value pf; the property destroyed 
was greàtér thari that fixed by appràisers, dépendant cannot complain 
becaùfeé the court weiit oùtslde the IssUes by ciar'gliig that. If the ap- 
pralsemeùt dldnot show the value of the property, the jury mlgbt ascer- 
tain Itsi value froifl, the évidence; ti>Sv}u^,; in effect» upholding the aji- 

, pralsçipenl^,, . ■'^■, ■ 

X Behearing deuied January 20, ISdQ. 
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In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

ïhis action was brought In the United States circuit court for the dis- 
trict of Colorado by Alfred Storrs, the défendant in error, against the Lon- 
don & Lancashire Fire Insurance Company, the plaintiffi in error, to recover 
the sum of $4,000 on a policy of tire Insurance issued by the plalntifC in error 
to the défendant in error on his dwelling house and barn, whleh were de- 
stroyed by fire on the 5th day of November, 1893. The complaint allèges 
that the value of the property insured and burned was more than the total 
amount of Insurance thereon. As respects the value of the property burned, 
the complaint counts exclusively on an appraisement thereof, touching which 
it contains this averment: "And plaintifC further allèges that, after th'e 
said fire, there was a disagreement between plaintitï and défendant as to 
the amount of the loss occasioned thereby, and the question as to the amount 
of such loss was thereupon, by agreement between the plaintifC and défend- 
ant, and in accordance with the provisions of the said policy of Insurance, 
duly referred for ascertainment to two compétent disinterested appraisers, 
ono of whom was selected by the plaintifC, and one by the défendant; that 
said appraisers thereafter estimated and appraised the loss of the plaintiff 
hy said fire, and made an awai'd to plaintifC, in the words and figures as 
follows, to wit: 

'"Denver, Colo., Dec. 20th, 1893. 

" 'We, the undersigned builders, agrée on the A. Storrs buildings at the 
following values at the time of loss by tire, Nov. 5th, 1893: 

New barn and flx... $ 7,154 00 

Old barn artd flx. 750 00 

Dwelling 4,0i9 75 

Bunk and cook hôuse 846 50 

Bull pen $550 

Hog house 723 

loe house and lence 600 

1,873 00 

$14,683 25 

"Thomas C. Rundle. 
" 'Thomas Freeman.' " 

The answer dénied thèse allégations of the complaint. Touching the ap- 
praisement, the answer states that "plaintifC admits that, after the alleged 
fire, there was a disagreement between the plaintiiï and défendant as to the 
amount of the loss occasioned by said lire; but défendant dénies that the 
question as to the amount of such loss was thereupon, or at any time, by 
agreement between the plaintifC and défendant, or otherwise, or in accord- 
ance with the provisions of said policy of Insurance, or at ail, referred for 
ascertainment to two compétent disinterested appraisers, or to any apprais- 
ers, either selected by the plaintifC and défendant, or at ail. Défendant dé- 
nies that the said pretended appraisers estimated and appraised the loss 
of the plaintiff, by said fire, and dénies that the said pretended apiîraisers 
made an award to plaintiff in the words and figures set out in the complaint, 
and dénies that said pretended appraisers, or any appraisers, made any award 
to the i)laintiff, in any manner or form, or at au." The following are the 
provisions of the policy relating to appraisement: "This company shall not 
be liable beyond the actual cash value of the property at the time any loss 
or damage occurs, and the loss or damage shall be ascertained or estimated 
according to such actual cash value, Avith proper déduction for dépréciation, 
however caused, and sliall in no event exceed vchat it would then cost the 
insured to repair or replace the same with material of like kind and quul- 
ity. Said ascei-talnment or estimate shall be made by the insured and this 
Company, or, if they differ, then by appraisers, as hereinafter provided. 
• * * In the event of disagreement as to the amount of loss, the same 
shall, as above provided, be ascertained by two compétent and disinterested 
appraisers,— the insured and this company each selecting one,— and the two 
so chosen shall first sélect a compétent and disinterested umpire. The ap- 
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pralsers together shall then estimate and appralse the loss, stating sépa- 
ra tely souBd' value and damage; and, failing to agrée, shall submit tlieir 
différences to the umplre, and the award in writing of any two shall déter- 
mine the amount of such loss. The parties thereto shalL pay the appraiser 
respectively selected by them, and shall bear equally the expenses of tlTe 
appralsal and umplre." The answer set up numerous affirmative défenses, 
based on alleged noncompliance of the insured with the conditions of the 
poUcy, but, In the view the court take of the case, thèse conditions were 
walved, and need not be set out or further considered. There was Insurance 
on the property In other companies, but, after the appralsement, thèse com- 
panies settled their losses. There was a trial to a jury, and a verdict and 
Judgment In favor of the plalntlff, and the défendant sued out this writ of 
error. 

Sylvester G. Williams, for plaintiff in error. 
Henrj T. Eogers, Lucius M. Cuthbert, and Daniel B. Ellis, filed 
brief for défendant in error. 

Before OALDWELL, SANBOEN, and THAYEB, Circuit Judges. 

OALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

We agrée with the statement in the brief of the learned counsel 
for the plaintiff in error that, "as to the essential f acts, there is sub- 
stantial harmony among the witnesses, on both sides." Thèse es- 
sential facts are that the house and barn of the défendant in error 
were insured against loss by are by the plaintiff in error, the London 
& Lancashire Pire Insurance Company, and in some other com- 
panies also; that the property was burned; that the insured gave 
immédiate notice of the loss to Mr. Sweeney, the agent of ail the 
companies having policies on the property, and to Mr. Heltzell, the 
adjuster for the défendant company; that the agents and adjuster 
visited the premises, and employed Mr. Freeman, a mechanic and 
builder who had erected the buildings for the insured, to give them 
an estimate of their value, which he did; that, after getting Mr. 
Freeman's estimate, but without communicating to the insured that 
they had prooured such an estimate, the agent requested the insured 
to sélect some one to act for him in conjunction with Mr. Freeman 
in appraising the property ; that the insured thereupon selected Mr. 
Rundle for that purpose; that Mr. Freeman and Mr. Rundle, both of 
whom were familiar with the property, met for the purpose of de- 
termining its value; that the agents and adjuster of the Insurance 
companies appeared before them,' and the insured was there a part 
of the time "to answer questions," but left before they had agreed 
upon the value; that, after discussion and mutual concessions, the 
appraisers finally agreed upon the value of the property, and signed 
the appralsement appearing in the statement of the case. 

The material clause of the paper, and that which gives it the in- 
delible stamp of an appralsement of the value of the property at 
the date it was burned, was written for the appraisers by Heltzell, 
the defendant's adjuster. The use of the word "builders," instead 
of "appraisers," has no significance. It is the ofiEice they performed 
that détermines the character in which they acted, and the term 
"builders" was doubtless used to show their qualifications and fit- 
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ness to act as appraisers in the premises. The appraisement is 
plain and unambiguous. It states in explicit terms the one fact es- 
eential to the adjustment of the loss, By the terms of the policy 
the Company is obligated to pay "the actual cash value of the prop- 
erty at the time any loss or damage occurs." It was to ascertain 
this value that each party selected an appraiser. It was this value 
the appraisers met to consider, and to agrée upon, if they could. 
They did agrée, and that there should be no mistake as to what they 
had agreed about, they state plainly that the values agreed upon 
are "the values at the time of the loss by fire." This language ex- 
cludes the idea that any élément necessary to be taken into the 
account to flx the exact amount of the company's liability had been 
omitted. It shows that no other or further appraisement or con- 
férence or agreement of the parties was contemplated or necessary. 
If the paper in question is neither an appraisement nor an ascer- 
tainment of the loss by the parties through their respective agents 
selected for that purpose, then it is mère waste paper. The court 
is asked to déclare that the sélection by each party of an appraiser, 
the meeting together of thèse appraisers for the purpose of ascer- 
taining the value of the property, their considération of and final 
agreement upon its value, and the making and signing of their ap- 
praisement, was a mère farce, leading to no end, and intended by 
the parties to be fruitless of résulta from the beginning. It is in- 
conceivable that rational and intelligent men would do such a vain 
thing. 

The question to be settled was the value of the buildings at the 
time they were burned. Many éléments necessarily entered into 
the détermination of this question, — among them, the âge of the 
buildings, and the dépréciation of value resulting therefrom; the 
materials out of which they were constructed, and their mode of 
construction and finish. Thèse are éléments which the appraisers 
could not fail to take into considération. It is idle for the Insurance 
Company to say that it did not intend to submit to the appraisers 
the considération of one of thèse éléments, viz. the dépréciation in 
value of the buildings from âge. No such qualification of the sub- 
mission was ever intimated to the insured, and it is flatly inconsis- 
tent with the terms of the appraisement itself. If the insurance 
Company did not contemplate an appraisement that would put an 
end to the controversy, this purpose was carefuUy concealed from 
the insured, and the secret purpose of its adjuster, Heltzell, if it was 
entertained to make «uch a contention later, can avail the com- 
jpany nothing. That would be a fraud which the law would not 
sanction, and from which the company could reap no advantage. 
There was talk between the insurance agents and adjuster s them- 
selves, in the absence of the insured, as to the best policy to be pur- 
sued by them in référence to this loss. Mr. Sweeney, agent in 
chief for ail the companies, and having authority over ail, is dead, 
but his position in the conférence between the insurance agents and 
adjusters may be gathered from the testimony of Miss Higginson, 
one of his partners in the insurance agency business. She testifles 
as foUows: 
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"Q. Were you présent at any time, Miss Hlgglnson, when the proprlety 
of aciffig on the figures of the builders, ànd accepting theiii aa the final 
figures, was diseussedV A. ïe"s. Mr. Sweeney and Mr ïlçltzell discussed 
it, I think, one afternoon in my présence, and Mr. Heltzell wanted to appraise, 
and not wait for the ligures of Mr. Kundle or Mr. E'i-eeman, and Mr. Sweeney 
thotight that he ought to wait for the figures of Mr. Rùndle and Mr. Free- 
man, and he sald that they would wait until they got the figures. If they 
were not satiefactory, and If they could not be brought together, why then 
they would enter into a formai appraisal. Q. Who sald thatV A. Mr. 
Sweeney. Q. State what, If any, answèr Mr. Heltzell made to that. A. I 
don't think Mr. Heltzell replled. Q. That was prior to the time of maklng 
this award? A^ ïes; before they got thelr figures." 

Mr. Freeman and Mr. Eundle were "brought together," and the 
necessity for what Mr. Sweeney called a "formai" appraisement was 
averted. The appraisers got together, and left no basis for a dis- 
agreement, except by throwing overboard their appraisement. It is 
obvions that it was Mr. Sweeney's idea, when talking to the other 
agents and adjusters, that if Mr. Freeman and Mr. Rundle agreed 
upôn the value of the prôperty at the time of the loss, that would 
terminate the whole controversy, and he certainly gave the insured 
to understand that such would be the case. It is absolutely certain 
that this was the understanding of the insured, Who had never 
heai'd that there wàs.any such thing as a "formai appraisement," as 
distinguished f rom an appraisement. The agent of the défendant 
Company knew that this was the insured's understanding when he 
invited him to sélect his appraiser. The insured derived this under- 
standing, not alone from what the insurance agent told him, but, as 
well, from the proceeding itself, which, to the mind of a reasonable 
man, could import nothing else. It is not improbable that Heltzell, 
the adjuSter of the défendant company, labored under the impres- 
sion that if he was not satisfled with the appraisement that Mr. 
Freeman ànd Mr. Rundle might agrée upon, he could repudiate it, 
because the référence to the appraisers did not conform in ail re- 
spects to the plan of référence outlined in thé policy; in other 
words, it was not "formai." And it is the contention of the counsel 
for the plaintiff in error that, a binding and obligatory appraise- 
ment under the terms of the policy can only be made when the 
proceedings leading up to it are conducted in strict accordanee with 
the requirements of the policy relating thereto. 

We may observe that no effort is made to impeach the appraise- 
ment, either for fraud, mistake, or misbehavior of the appraisers, 
or upon any ground whatever. The contention of the plaintiff in 
error is that there was no appraisement. This contention is found- 
ed upon the assumption that there could be no valid appraisement 
which did not correspond in every particular with the requirements 
of the policy. In the brief of the counsel for the plaintiff in error it 
is said : "The issue was whether or not the amount of the loss had 
been ascertained as the policy provided." And it is pointed out 
that the appraisement falls short of the requirements of the policy, 
because the parties did not flrst "proceed to ascertain and estimate 
the loss between themselves," which it is claimed is an indispen- 
sable prerequisite to any valid appraisement, and that the appraisers 
did not sélect an umpire before making their appraisement, as re- 
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quired by the terms of the polîcy. But it was perfectij compétent 
for the parties to waive or vary any or ail of tÛe condition^ of the 
policy as to the time and mode of appraisal. It was open to them, 
without any previous disagreement over the question of the value 
of the property, and without having conferred together at ail on 
that subject, to refer that question to appraisers, as was done, and 
it M'as compétent for the appraisers to proceed, as they did, with the 
express or implied assent of the parties, without first appointing 
an umpire. 

In Insurance Co. v. Norwood, 16 C. C. A. 136, 09 Fed. 71, we had 
occasion to consider the power of the insurer and the insured to 
vary or waive written stipulations of the policy, and we there said 
that: 

"A coDtract Of Insurance is not wlthln the statute of frauds, and may be 
by paroi. Commercial Ins. Co. v. Union Mut Ins. Co., 19 How. 318; In- 
surance C6. V. Shaw, 94 U. S. 574; Henning v. Insurante Co„ 2 Dill. 26, 
Fed. Cas. No. 6,366. And, If it can be made by paroi, it may be varied by 
paroi. Parties to contracts cannot disable tbemselves from making any 
contract allowed by law in any mode the law allows contracts to be made. 
A written contract may be clianged by paroi, and a paroi one changed by 
a writing, despite any provision In tbe contract to the contrary. 'A written 
bargain is of no higher légal degree than a paroi one. Either may vary or 
discharge the other, and there can be no more force in an agreement In writ- 
ing not to agrée by paroi than in a paroi agreement not to agrée in writing. 
Every such agreement Is ended by the new one which contradicts it. Insur- 
ance Co. V. Earle, 33 Mieh. 153. See, to the samo effect, Insurance Co. v. 
McOrea, 8 Lea, .513; Insurance Co. v. Norton, 96 U. S. 2;i4; Pechner v. In- 
surance Ce, 65 N. Y. 195; Insurance Co. v. Wilkinson, 13 Wall. 222.' " 

See Hall v. Insurance Co., 57 Conn. 105, 17 Atl. 356. 

In Bangor Sav. Bank v. Kiagara Fire Ins. Co., 85 Me. 68, 26 Atl. 
991, the court said: 

"On the other hand, It Is obviously compétent for the parties to modify 
or waive any provision of their written contract by a subséquent mutual 
agreement not in writing. Wlggîn v. Goodwin, 63 Me. 392; Goss v. Nugent, 
5 Bam. & Adol. 65; Hall v. Insurance Co., 57 Conn. 105, 17 Atl. 356." 

In construing provisions in a policy relating to appraisement, 
identical with those in the policy in suit, the suprême court of Con- 
necticut said: 

"The other ground upon which it is attempted to Impeach the validlty of 
the award as matter of law is that the submission, as executed, dld not cor- 
respond with the requirements of the policy. • • • The provision In 
the policy referred to was not designed to prescribe, and It does not prétend 
to prescribe, any form of submission. It only gives certain leading features 
of the submission, which were in fact substantlally complied with. » * • 
But a detailed comparlson of the similarity of the features becomes useless, 
In view of the further considération that the capacity of the parties to con- 
tract could not be restricted by the policy, so that they could not waive Its 
requirements, and make a submission to suit themselves, provided, of course, 
it was not otherwise uniawful. If one of the parties was seeking to enforce 
agalnst the other an executory provision respecting a submission to arbi- 
tration, then the terms of that agreement must be respected; but an actual 
voluntary submission stands on entireiy différent grounds. • • * It bas 
always been held, both by the courts of England and of the United States, 
that arbitratlons to settle particular questions which are auxiliary to th« 
jurlsdictlon of courts, such as the amouut of damages, or the amount of losa 
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by flre nnder pollcles of Insurance, are bindlng In law, and, Indeed, hlghly 
favored by the courts." Hall v. Insurance Co., 57 C!onn. 105, 17 Atl. 856. 

The doctrine of this case is approved by the suprême court of Maine 
in Bangor Sav. Bank v. Niagara Fire Ins. Co., supra. 

Oounsel for the plaintiff in error cite us to the case of Boyle v. In- 
surance C!o. (Pa. Sup.) 32 Atl. 553. That case is in entire harmony 
with the views hère expressed. The policy in that case is identical 
with the one hère in suit One of the questions in that case was 
whether the action was prematurely brought in view of the arbitra- 
tion clause in the policy. The Insurance company, being dissatis- 
fled with the proofs of loss, demanded the appointment of appraisers 
without first making an effort to agrée with the insured upon the 
amount of their loss, and thereupon the insured brought their ac- 
tion. The court held that the arbitration clause of the policy "con- 
templâtes an actual effort to agrée" by the parties themselves, and 
that the inaurer could not demand the appointment of appraisers 
until it had made an effort to agrée with the insured upon the amount 
of the loss, and that, having demanded an appraisement without first 
making such effort, the insured had a right to bring their action on 
the policy. The court said: "Neither can insist on the second, who 
has not shown himself ready and willing to enter upon the first, be- 
cause thèse remédies are not optional to either. They are successive, 
unless both agrée to the contrary." It will be observed that the 
court say the successive steps leading up to the appraisement pro- 
vided for by the policy are obligatory on the parties "unless both 
agrée to the contrary." ^ In this case the action of the insurer and 
the insured in appointing appraisers before making any effort to 
agrée between themselves on the amount of the loss was a waiver of 
the first requirement of the arbitration clause of the policy, and the 
court below should hâve so told the jury. And it should hâve fur- 
ther told them that the appraisement flxed the value of the property 
at the time it was burned, and that their verdict should be arrived 
at upon that basis. The court did not do this, but told the jury that 
the parties had "chosen to rely, — the plaintiff upon this paper, as 
stating the real value of the premises at the time they were de- 
stroyed; and the défendant insisting, apparently, that he is not bound 
to pay until there shall be some formai appraisement according to 
the terms of this policy." This was a correct statement of the issue 
between the parties, but it was not followed up, as it should hâve 
been, by a statement that the appraisement, upon the évidence, was 
binding on the parties. Whether there was or was not a valid ap- 
praisement was the only contested issue at the trial, and, upon the un- 
disputed évidence, that was clearly one of law for the court. If the 
appraisement was binding on the parties, the insured was entitled 
to recover; otherwise not, for the reason that his action, so far as 

1 Construing this same arbitration clause, the court In Insurance Co. v. 
Alvord, 21 U. S. App. 228, 9 C. O. A. 623, 61 Fed. 752, held that It was "a 
collatéral and Independent agreement, a brcach of whlch, while It will sup- 
port a separate action, cannot be pleaded in bar to an action on the principal 
contract." 
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related to the value of the property, was grounded solely upon the 
appraisement. No évidence as to the value of the property other 
than the appraisement was introduced by either party, or could hâve 
been, under the issue made by the pleadings. But the court told 
the jury that, if the appraisement did not show the value of the 
property, they should ascertain its value from the évidence. Under 
the issue in the case this was undoubtedly an error, but it was an 
error in favor of the défendant, and of which it cannot complain, 
Under the charge the jury were at liberty to flnd the value of the 
property was less than that fixed by the appraisers, but, under the 
pleadings, they could not find that it was greater, and they did find 
that it was of the value fixed by the appraisers; or, in other words, 
they upheld the appraisement. 

In Boyle v. Insurance C5o. (Pa. Sup.) 32 Atl. 553, the court say: 

"The contract contalns the undertaklng of the company to Insure the gen- 
•ral stock of merchandlse of John D. Boyie's Sons 'against ail direct loss 
or damage by flre' to the estent of $2,500, In considération of the payjnent 
of a cash premium of $25. Arrangea around this contract Is a Une of dé- 
fensive 'stipulations, exceptions, conditions, and provisions.' Some of thèse 
are not numbered, but, with others, numbered from 1 to 112, inclusive, they 
stand bristling lilie armed sentinels around the contract, and the liability of 
the company thereunder, ready to Impale even au bonest claimant on a bare 
technlcality." 

The answer in this case allèges that the insured failed to comply 
with a number of thèse stipulations and conditions, touching which 
it is only necessary to say that they were of such a character that 
they were waived when the parties left the ascertainment of the loss 
to the appraisers. *''By joining in the proceedings to flx the amount 
of the loss, the company manifested its intention to dispense with 
preliminary formalities. The assured had a right to rely upon this 
manifestation of intention." Carroll v. Insurance Oo., 72 Cal. 297, 
13 Pac. 863. 

The judgment of the circuit court is affirmed. 
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(Circuit Court of Appeals, Eighth Circuit December 2, 1895.) 

No. 632. 

L Advebse Possession— Paboii Contbact dp Sale. 

A vendee of land in possession under a paroi contract of sale holds ad- 
versely to his vendor from the time that the contract is executed by the 
payment of the purehase money. 

& CONTBACT OF Sale — Estoppel of Vbndoh. 

If the vendee bas not been in possession so long as to render the statute 
of limitations available, he may likeiy plead the contract of sale and the 
payment of the purehase money by way of estoppel In bar of an action in 
ejectment by the vendor. 

8. Adverse Possession. 

The possession of one taliing land in payment for a debt is adverse aa 
against aU the world. 

» Kehearing denied January 20, 1898. 
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4. iNSTRUOTroiîs— Spécial Verdict. 

When the jury are required by the court to retum a spécial rerdlct, It 
is tinnecessary and improper to glve Instructions upon gênerai pilnciples 
of law applicable to the case. 
& Samb^Harmlbss Error. 

Wlien the verdict retumed Is a spécial one, error In Instructions glven 
relative to gênerai rules of law is net ground for reversai if the judgment 
actually rendered is clearly warranted by the verdict 

6. BvinENCE— Déclarations as to Titlb. 

Déclarations made by one in possession of land as to the nature of his 
claim to the land are admissible to show the character of his possession, 
whether they are in disparagement of his title or otherwise. 

7. Inadmissible Evidence— Faildre to Object. 

There can be no revlew of the admissibillty of évidence given in re- 
sponse to questions propounded by appellant's counsel, to exclude which 
no motion was made. 

8. Evidence— Déclarations against Interest. 

Where plÉlntiîf claims under the forec'Iosure of à mortgage glven by a 
formel* owner, and défendant claims tltle by adverse possession, déclara- 
tions 'bysuch former owner, since deceasfed, made beforé the making of 
thè mortgagë, that he owed défendant Some money, and that, not being 
able tb pây it, he had glven him some lànd in a certain section of a city, 
' In which section the land In dispute lies, are admissible, as being against 
the Intërest of the party who made them, to show that dcfendant took 
possession 'of the property as owner uniier a paroi con tract of sale. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. . 

Seth E.Ward, the plalntifC in error, broughtan action of eject;ment against 
Elmer G. CoChran, the défendant in error, ^o recover the possession of 20 
acres of land now sltuated in thé city Of Omaha, state of Nebraska, which 
was described In the complalnt as being thé W. % of the N. B. % of the S. W, 
J4 of section 4, township 15, range 13 ,B. Both parties to the suit claimed 
title to the property in controversy from a common source, to wit, under B. B. 
Taylor, in whom the title to the property appears to hâve been well vested 
prior to the year 1805. ïhe plalntiff purehased the property in June, 1876, 
at a judicial sale under a decree forecloslng a mortgagë upon the property 
which was executed by B, B. Taylor on July 28, 1871. The défendant de- 
raigned title from the common source in the following manner; that is to say: 
He olaimed that John Flannagan, his immédiate grantor, went into posses- 
sion of the property in controversy some time during the year 1865 under and 
in pursuance of a verbal contract with said B. B. Taylor, whereby Plannagan 
agreed to take the property lu payment of a certain debt which Taylor tlien 
owed Flannagan; that Flannagan thereafter occupied the promises contiuu- 
ously under an çpen and notorious claim of ownership for about 20 years, and 
until some time în the year 1885, when he sold and conveyed the property aud 
transferred his possession to Elmer G. Cochran, the présent défendant. 
There was no controversy at the trial wlth respect to the merits of the plain- 
tiff's title. On the contrary, it was coaceded that the pialntiff held the paper 
title, and that he was entitled to recover the possession of the premises, un- 
less it appeared that John Flannagan had entered into possession of the same 
under a paroi contract of sale, prior to the date of the mortgagë under which 
the plaintifC deraigned title, and had thereafter held possession of the property 
lu such manner and form, and for such length of time, as was necessary, 
under the statute of limitations of the state of Nebraslva, to create a légal 
title by adverse possession. In the state of Nebraska an action for the re- 
covery of the possession of lanfls, tenements, or hereditaments eau only be 
brought within 10 years after the cause of action shall hâve accrued. Cousol. 
St. Neb. 1891, § 4542. 

The jury retumed a spécial verdict in the following form: "We, the jury, 
duly Impaneled and swom to try the issues joined In the above-entltled cause, 
do flnd and say, that one John Flannagan, In the year 1865, entered into the 
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possession of the west one-half of the northeast quarter of the southwest 
quarter of section 4, in townshlp 15 north, of range 13 east of tlie sixth prin- 
cipal meridian, in Douglas county, Nebraska, belng the land In controversy in 
thls case, under a clalm of ownershlp thereto; and that he remalned under 
such claim of ownershlp in the open, actual, continuous, notorious, hostile, 
exclusive, and adverse possession thereof for the period of twenty years 
thereafter, and until he sold and transferred the same to the défendant in 
thls case. We further flnd that John Flannagan and Julla Flannagan, his 
wife, by good and lawful deed of conveyance, conveyed said premises to the 
défendant In thls suit in 1885, and thereupon surrendered his said possession 
to said défendant; and that said défendant has remalned In the open, actual, 
continuous, notorious, hostile, exclusive, and adverse possession of said land 
deseribed, under claim of ownershlp, down to the présent tlme. We further 
flnd that at the commencement of this suit the said défendant was the owner 
of and entltled to the possession of said above-described land, and upon the 
issues joined in thls cause we flnd for the said défendant." On the rendltion 
of the said verdict the circuit court rendered a judgment In favor of the de- 
fendant, Cochran. To reverse that judgment the plalntlff below brought the 
case to thls court by a writ of error. 

John L. Webster and Hugh 0. Ward, for plaintiff in error. 
John M. Thurston and W. J. Connell, for défendant in error. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It is contended, in the flrst place, that, in view of ail the évidence, the 
trial court should hâve directed the jury to return a verdict in fa- 
vor of the plaintiff, and that it erred in refusing to give an instruc- 
tion to that effect, which it was requested to give. While advo- 
cating this view, counsel for the plaintiff admit that the évidence 
showed that John Flannagan entered into possession of the prem- 
ises in controversy some time in the year 1865, and that he held 
possession thereof continuously until some time in the year 1870. 
They insist, however, that Flannagan's possession was interrupted 
at the latter date, and that he did not résume or regain possession 
of the property until the year 1874, and that in the meantime the 
property was vacant and unoccupied, and that it was so vacant and 
unoccupied when the mortgage of July 28, 1871, was executed, un- 
der which the plaintiff claims title. It is further insisted that dur- 
ing the year 1878 Flannagan occupied the property under a lease 
which was granted by the plaintiff, and that f rom the year 1879 until 
some time in the year 1885 he also occupied the premises as a sub- 
tenant of one Jacob Elton, who had rented the land during those 
years from the plaintiff. In other words, the plaintiff contends that 
he succeeded in defeating the defendant's alleged title by conclusive 
évidence that the defendant's possession was broken from 1870 to 
1874, and again from 1878 to 1885, and that, in view of such proof, 
the trial court should hâve directed a verdict for the plaintiff. After 
a careful examination of the testimony preserved in the bill of ex- 
ceptions, we hâve not been able to assent to that view of the case. 
Although the plaintiff offered considérable évidence which tended to 
show that Flannagan's possession was interrupted for some time be- 
tween the years 1870 and 1874, and while it is true that some tes- 
timony was offered which tended strongly to show that Flannagan 
v.7lF.no.l— 9 
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attorned to the owner of the paper title about the year 1878, and 
that bis possession of the property after the year 1878 was not ex- 
clusive, yet it cannot be said, we think, that the plaintiff succeeded 
in disproving the claim of adverse possession by such a conclusivé 
array of facts and circumstances as would hâve warranted the court 
in withdrawing that issue from the jury. It would subserve no 
useful purpose to review ail the testimony bearing upon the question 
whether Flannagan's possession of the property was interrupted for 
a time between the years 1870 and 1874, as claimed by the plaintiff, or 
whether he voluntarily attorned to the plaintiff at any time there- 
after prier to the year 1885. Thèse were disputed and hotly-con- 
tested issues of fact. Flannagan himself stoutly maintained that 
he settled upon the property in dispute about the year 1865, that he 
bùilt a cabin thereon, tilled the soil from year to year thereafter, 
and that he made the place his home until he sold the premises to 
the défendant in the year 1885. He denied that he had ever aban- 
doned the possession of the property, or attorned to the plaintiff or 
to his agents; but insisted, to the contrary, that he had at ail times 
defended his possession to the best of his ability against ail intrud- 
ers. It is important to observe, in this connection, that Flannagan 
was an illiterate colored man, who had been a slave, and who had 
emigrated to the North, and had settled in the city of Omaha, dur- 
ing the early years of the war. He was, doubtless, ignorant of the 
manner in which the title to real estate is ordinarily conveyed, and 
most likely believed that he could rest secure on Taylor's verbal 
promise to give him the property, especially after he had taken pos- 
session of it, and had built a cabin on the land. His conduct, there- 
fore, in taking possession of the property, and in holding it for years 
without a deed, and without demanding any written évidence of 
his title, cannot be judged by the ordinary standard; and such con- 
duct on his part does not warrant the same inference against the 
validity of the claim which he now makes that might reasonably be 
drawn if he was a more intelligent man, and was better versed in 
business affairs. Moreover, other witnesses were called by the de- 
fendant, who gave testimony which corroborated Flannagan's state- 
ments, and which also tended to show that his possession was not 
broken between the years 1870 and 1874, but that he in fact made 
his home on the property, and cultivated the soil, during ail of that 
period; and that his occupation of the property was practically con- 
tinuons from the date of his first entry until some time in the year 
1885, when he sold the premises to the défendant. Under thèse cir- 
cumstances, our conclusion is that the issue as to the estent, dura- 
tion, and character of Flannagan's possession was properly left to 
the jury. It is conceded that he occupied the land from 1865 to 1870. 
It is equally indisputable that he was the sole occupant of the prop- 
erty from 1874 to 1878; and there was some évidence, sufficient, we 
think, for the considération of the jury, that he neither abandoned 
the property between the years 1870 and 1874, nor attorned to the 
plaintiff in the year 1878 or at any time thereafter. 

It is insisted by the plaintiff that thë peremptory instruction to 
return a verdict for the plaintiff should hâve been given for an- 



WAKD P. COCHBA.N. 131 

other reason, namely, because Flannagan's possession of the prem- 
ises was at no time an adverse possession, either as against E. B, 
Taylor, liis vendor, or as against the plaintiff, who was a grantee of 
Taylor. It is claimed, in substance, that, inasmuch as Flannagan 
■was the vendee of Taylor under a paroi contract of sale, and en- 
tered into possession of the property in that character, his subsé- 
quent possession of the property was not an adverse possession, and 
could not become such without an open disclaimer and disavowal of 
the Taylor title. The doctrine invoked by the plaintiff in this behalf 
is one that seems to prevail in Virginia and West Virginia, and per- 
haps in a few other jurisdictions. It is there held that the relation 
existing between a vendor and vendee of land, when the latter enters 
into possession under a verbal contract of sale, is the same, in sub- 
stance, as that which exists between landlord and tenant, mortgagor 
and mortgagee, trustée and cestui que trust, and that no period of 
possession by a vendee, held under a merely verbal contract of sale, 
without deed or other written conveyance, will serve to bar an ac- 
tion of ejectment by the vendor, even though the vendee may hâve 
paid the purchase money in full, because the vendee's possession is 
not adverse to the vendor. Williams v. Snidow, 4 Leigh, 14 ; Clarke 
V. McClure, 10 Grat. 305; Nowlin v. Eeynolds, 25 Grat. 137; Chap- 
man v. Chapman (Va.) 21 S. E. 813; Core v. Faupel, 24 W. Va. 238, 
See, also, Greeno v. Munson, 9 Vt. 37. A more reasonable doctrine, 
however, prevails elsewhere. By the great weight of authority it 
is now well settled that a vendee of land in possession under a paroi 
contract of sale holds adversely to his vendor, at least from the 
moment that the contract of sale is executed on his part by the 
payment of the purchase money. After the payment of the pur- 
chase money the vendee may certaînly invoke the statute of limita- 
tions as a défense to a suit in ejectment brought by his vendor, pro- 
vided he has been in possession for the statutory period. And 
even if he has not been in possession for such length of time as will 
render the statute available, he can very likely plead the contract 
of sale and the payment of the purchase money by way of estoppel, 
as a bar to an action of ejectment brought by the vendor. Brown 
V. King, 5 Metc. (Mass.) 173; La Frombois v. Jackson, 8 Cow. 589; 
Bryan v. Atwater, 5 Day, 181; Kidgeway v. Holliday, 59 Mo. 444; 
Bank v. Fife, 95 Mo. 118, 126, 8 S. W. 241; Trotter v. Neal, 50 Ark. 
340, 7 S. W. 384; Tayloe v. Dugger, 66 Ala. 447; Potts v. Coleman, 
67 Ala, 221; Niles v. Davis, 60 Miss. 750; Montgomery Co. v. Sever- 
son, 64 lowa, 326, 330, 17 N. W. 197, 20 N. W. 458; Wilson v. Camp- 
bell, 119 Ind. 286, 21 N. E. 893; Wood, Lim. Act. § 260. The same 
doctrine, in substance, is maintained and enforced by the fédéral 
tribunals. Blight's Lessee v. Rochester, 7 Wheat. 535, 548, 549; 
Society for Propagation of Gospel v. Town of Pawlet, 4 Pet. 479, 
506, 507; Dickerson v. Colgrove, 100 U. S. 578; Kirk v. Hamilton, 
102 U. S. 68; De Guire v. Lead Co., 38 Fed. 65; Neale v. Neale, 9 
Wall. 1. In the case at bar, the évidence for the défendant tended 
to show that Flannagan entered into possession of the property in 
dispute under a verbal contract of sale that was executed on his 
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part by the payment of the purchase money. The conïentîon, there- 
; fore, that his possession was not an adverse possession as against E. 
B. Taylor, his vendor, is not well founded. On the contrary, if he 
took the land in payment for a debt which Taylor then owed him, 
his possession at the outset was adverse to ail the world; and, if 
that possession continued without interruption for the statutory 
period of 10 years, under the laws of the state of Nebraska, as con- 
strued by its highest court, it operated to transform the vendee's 
équitable title into a légal title. Gatling v. Lane, 17 Neb. 80, 22 N. 
W. 453; Haywood v. Thomas, 17 Neb. 237, 240, 241, 22 N. W. 460, 

It is further contended that the trial court committed a material 
error in modifying certain instructions that were asked by the plain- 
tiff, which should hâve been given without modification. The trial 
court gave the following instruction at the plaintiiï's instance, to 
wit: 

"The court Instructs the Jury that the burden of proof In this case Is on 
the défendant to satisfy you by clear and positive évidence that John Flan- 
nagan entered npon the land in controversy, under a claim of ownership 
thereto, at least ten years prieur to the commencement of this suit, which was 
December 4, 1886; and that' Flannagan, or Flannagan and défendant, re- 
mained continuously in the actual, open, and notorious, hostile and exclusive, 
possession thereof for a period of at least ten years consecutively before the 
Institution of this suit, which was December 4, 1886; and before you can 
render a verdict for the défendant you must find from the évidence that 
Flannagan's, or Flannagan and defendant's, possession of the land In con- 
troversy was not only actual, open, notorious, and hostile, but that such pos- 
session was also exclusive for a period of ten years prior to the commence- 
ment of this suit. The jury are instructed that, though you may believe frotD 
the évidence that John Flannagan entered npon the land In controversy under 
a claim of ownership thereto, more than ten years prior to the commencement 
of this suit, which was December 4, 1886, and lived in a cabin thereon for 
more than ten years continuously prior to the commencement of this suit, 
you cannot render a verdict in this case for the défendant unless you further 
believe from the évidence that he exercised such visible acts of ownership 
over the tract of land in controversy for at least ten years prior to the com- 
mencement of this suit, which was December 4, 1886, as to make his posses- 
sion thereof actual, open, and notorious, hostile and exclusive, for a consécu- 
tive period of ten years prior to the commencement of this suit." 

Of its own motion the trial court also charged the jury, in sub- 
stance, that the défendant had a good title to the property, and that 
the jury should so find, provided the évidence established the fol- 
lowing facts, to wit: That E. p. Taylor owed Flannagan $150 or 
|200 for work and labor done; that in payment of such indebted- 
ness Taylor agreed to turn over the land in controversy to Flanna- 
gan, and did actually put Flannagan in possession of the property 
pursuant to said agreement prier to April, 1865; that Flannagan 
thereafter occupied the property continuously for the space of ten 
years under a claim of ownership, and that his possession during 
said period was "actual, hostile, exclusive, open, and notorious." 

The trial judge also gave the following instruction at the plain- 
tiiï's instance: 

"If [the Jury] believe from the évidence that John Flannagan lived on the 
farm described in évidence as the 'Steve Ide Farm' In the year 1873, and 
while living on such farm did not exercise such visible acts of ownership 
over the land in controversy as to make his possession thereof actual, open, 
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and notorious, hostile and exclusive, durlng the year 1873, and if the jury 
further belleve from the évidence that Jacob Elton cultivated that portion of 
the land In controversy lying north of the ditch thereon under a lease from the 
plalntiff for one or more years between 1879 and 1884, then your verdict must 
be for the plalntiff." 

But the trial court qualifled the last instruction by the following 
statement, to wit: 

"That is what I am asked to give and that is what I give you with this 
quaUfication: Thls is true, unless said Flannagan had possession of the land 
as before described for a period of ten consécutive years, either before 1873 
or thereafter, before the commencement of this suit." 

The plaintiff also asked the trial court to give the following in- 
struction : 

"If [the jury] believe from the évidence that John Flannagan lived on land 
situate near the southwest corner of Fort Omaha durlng one or more years 
between 1870 and 1874, and while hving at such place he did not exercise such 
visible acts of ownership over the land in controversy in thls suit as to make 
his possession thereof actual, open, and notorious, hostile and exclusive, 
durlng one or more years between 1870 and 1874, and if the jury further be- 
lieve from the évidence that Jacob Elton cultivated a portion of the land in 
controversy under a lease from the plaintiff for one or more years between 
1879 and 1885, then your verdict must be for the plaintiff." 

The court gave this latter instruction as requested, but added 
thereto the following qualification : 

"Provided, the said Flannagan dld not hâve continuous possession of the 
land as before deflned and described hereln for ten consécutive years either 
before 1873 or thereafter, or durlng that time." 

Another instruction, of similar import, that was asked by the 
plaintiff, was also given by the court, but with a like limitation or 
proviso, which the court added of its own motion. Complaint is 
made of the action of the trial court in modifying the foregoing in- 
structions as above indicated. 

Inasmuch as the plaintilï ofÉered évidence tending to establish the 
hypothesis of fact on which the foregoing instructions were predi- 
cated, we think that they might well hâve been given without any 
modification or proviso. But in view of the fact that the jury re- 
turned a spécial verdict, as they were authorized to do under the 
Code of Nebraska (Consol. St. Neb. 1891, §§ 4813, 4814), we are not 
prepared to admit that the action complained of was a mater ial error. 
The most that can be alleged against the instructions after the modi- 
fication thereof is that the court assumed that there was some évi- 
dence tending to show that Jlannagan had been in possession of the 
property for 10 years prior to 1873, whereas there was no évidence 
that he entered into possession of the premises before the year 1865. 
If the verdict had been a gênerai verdict, there would doubtless be 
some ground for the contention that the jury may hâve been misled 
by the false assumption contained in the instructions; but, as the 
jury found gpecially, and in accordance with the defendant's évi- 
dence, that Flannagan entered into possession of the property in 18G5, 
it is obvions that they were not misled, and that the error complained 
of was not prejudicial to the plaintiff. Moreover, the spécial flnding 
by the jury négatives the hypothesis on which the several instrnc- 
tioES were based, namely, that Flannagan's possession was not an 
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aotual, aâyeree possession for one or more years betweea 1870 and 
1874, and was not an exclusive possession for one or more years be- 
tween 1879 and 1885. The jury manifestly found, in accordance 
with Flannagan's contention, that he constantly maintained Ms pos- 
session from 1865 to 1885, and that he neither abandoned the prop- 
erty between the years 1870 and 1874, nor acknowledged a right of 
occupancy on the part of Jacob Elton, or any other person, between 
the years 1879 and 1885. 

When the jury are required by the court to retum a spécial ver- 
dict, it is both unnecessary and improper to give instructions upon 
gênerai principles of law applicable to the case, because the jury are 
supposed to find and report ail the material facts without any in- 
structions as to what will be the légal resuit of their finding. But, if 
such instructions are in fact given, and they prore to be erroneous, 
they will not, ordinarily, alïect the verdict. If the verdict returned is a 
spécial verdict, erroneous instructions given to the jury touching 
the rules of évidence that should influence their action may be so 
far material and important as to justify a reversai ; but that resuit 
will never follow from the giving of erroneous instructions relative 
to gênerai rules of law, if the judgment actually rendered, as in the 
présent case, was clearly warranted by the spécial verdict. Eailroad 
Co. V. Frawley, 110 Ind. 18, 9 N. E. 594; Elliot, App. Proc. § 645, 
and cases there cited. The instructions now under considération 
did not relate to rules of évidence, nor to the mode and manner of 
weighing the testimony; and for tiat reason it cannot be said that 
they had any prejudicial influence upon the verdict. It follows 
from thèse vlews that the modification of the instructions in the re- 
spects complained of constitutes no sufflcient ground for reversing 
the judgment, even though we should concède that, if the verdict 
had been gênerai, the instructions as modifled would hâve been er- 
roneous and misleading. 

It is also insisted by the plaintifl that the trial court should bave 
rendered a judgment in his favor because he was an innocent pur- 
chaser of the promises in controversy under the mortgage which was 
executed in his favor by E. B. Taylor on July 28, 1871. This con- 
tention, however, is based on the ground that Flannagan was out of 
possession when the mortgage was executed, and what we hâve al- 
ready said concerning the effect of the spécial verdict is a sufficient 
answer to the claim that the plaintiff was an innocent purchaser. 
The jury hâve found, on what we must regard as sufiicient évidence 
to support the finding, that Flannagan was in possession of the prop- 
erty during the year 1871, and that such possession was actual, open, 
notorious, exclusive, and hostile. This finding therefore disposes of 
the claim now made that Flannagan did not hâve such possession of 
the promises on July 28, 1871, as was essential to notify purchasers 
and incumbrancers of his equity, and to put them on inquiry as to 
his rights, 

It is flnally contended that the circuit court erred in admitting 
certain évidence, which is said to hâve been incompétent, and preju- 
dicial to the plaintiff. The testimony to which this contention re- 
lates consists in part of déclarations made by E. B. Taylor, in his 
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lifetime, to third parties, which tended to show that he had given 
the land in controversy to Flannagan; and in part of déclarations 
made by Flannagan while he was in possession of the property, which 
tended to show in what character he was then occupying and hold- 
ing it. Concerning the latter class of déclarations, it is sufflcient 
to say that we hâve no doubt of their admissibility. The testimony 
was relevant and compétent for the purpose of showing that Flanna- 
gan claimed to be the owner of the property in fee simple; that such 
claim was made openly to ail inquirers, and that it was not kept 
secret. The better view is that such déclarations, when made in 
good faith by persons who are at the time in possession of land or 
tenements, are verbal acts, which may be admitted for the purpose 
of showing the character of the possession, whether they are in dis- 
paragement of the declarant's title or otherwise. Burgert v. Borchert, 
59 Mo. 80, 87; Martin v. Bonsack, 61 Mo. 556, 559; Darrett v. Don- 
nelly, 38 Mo. 492, 494, 495, and cases there cited. See, also, Greenl. 
Ev. (15th Ed.) § 109, and cases there cited. The other déclara- 
tions that are said to hâve been made by E. B. Taylor in his lifetime, 
concerning the admission of which complaint is now made, were 
proven by the testimony of three witnesses, to wit, C. A. Baldwin, 
P. O. Hawes, and G. W. Ambrose. The déclarations or admissions 
of Taylor which were proven by Baldwin were so proven in response 
to questions which appear to hâve been propounded by counsel who 
represented the plaintiff, and no motion was made to exclude the tes- 
timony after it was elicited. Moreover, no exception was taken, so 
far as the record shows, to the objectionable testimony that was 
elicited from the witness Hawes. For thèse reasons no question 
arises upon the record touching the competency of the admissions 
made by Taylor which were proven by the testimony of the witnesses 
Baldwin and Hawes. We are only called upon, therefore, to décide 
as to the admissibility of the statement said to hâve been made by 
Taylor to Ambrose in the lifetime of the former. This statement 
was made, as it seems, in the year 1868, and was a statement, in sub- 
stance, that he, Taylor, owed Flannagan some money, and had not 
been able to pay it, and that he had accordingly given Flannagan 
some portion of his land in the northern part of the city of Omaha, 
which was the section of the city in which the land in controversy 
is situated. The testimony in question tended to prove that Flan- 
nagan had taken possession of the property in dispute as owner un- 
der a paroi contract of sale, and, inasmuch as the admission was 
made some years before the exécution of the mortgage under which 
the plaintiff claimed title, and was an admission made against the 
interest of the party making it, who had since died, we think that 
it was properly received in évidence. Dickerson v. Chrisman, 28 
Mo. 135, 189; Wynn v. Cory, 48 Mo. 346; Greenl. Ev. §§ 147-149. 

The resuit is that an examination of the record bas failed to con- 
vince us that any substantial error was committed during the prog- 
ress of the trial, wherefore the judgment of the circuit court is here- 
by affirmed. 
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OTIS V. PENNSYLVi^NIA CO. 

(Circuit Court, D. Indiana. January 3, 1896.) 

No. «,223. 

RaiIiKOAD Aid Assocfation — Acceptaîjcb of Bekbfits— Relbasb of Claim. 
Where a rallroad relief association, composed of associated compauies 
and their employés, is in charge of the companies, who guaranty the 
obligations, supply the facllities for the business, pay the operating ex- 
penses, take charge of and are responsible for the funds, make up déf- 
icits in the benefit fund, and supply surgical attendance for injuries 
reoeived in their service, an employô's agreement. In his voluntary appli- 
cation for membershlp, that acceptance of beneflta f rom the association 
for an Injury shall release the railroad company from any claim for 
damages therefor, is not invalid as being agaiast public policy, or for 
want of considération or mutuallty. 

L. M. Ninde, for plaintiff. 
Allen Zollars, for défendant. 

BAKEE, District Judge. This is an action by the plaintiff, Eu- 
gène V. Otis, for the recovery of damages from the défendant, the 
Pennsylvania Company, for injuries receiTed by him through the 
négligence of the défendant in employing and retaining in its ser- 
vice a careless and drunken engineer, with full knowledge of his 
habits, by whose carelessness the plaintiff sustained serions and 
permanent injuries, without fault on his part. The défendant has 
answered in two paragraphs. The first is a gênerai déniai. The 
second sets up matter in confession and avoidance. To this para- 
graph of answer the plaintiff has interposed a demurrer, and the 
question for décision is, does this paragraph of answer set up facts 
sufficient to constitute a défense? The gist of this paragraph of 
answer is the payment to and acceptance by the plaintiff of bene- 
fits to the amount of $660 from the relief fund of the defendant's 
"voluntary relief department" on account of the injuries for which 
the action is brought, in full payment and satisfaction thereof. It 
is alleged in the paragraph under considération that the plaintiff 
was a member of the relief department mentiOned, which is com- 
posed of the différent corporations forming the lines of the Pennsyl- 
vania Company west of Pittsburgh, to which such of their employés 
as voluntarily become members contribute monthly certain agreed 
amounts. This department has for its object the relief of such em- 
ployés as become members thereof in cases of sickness or disability 
from accident, and the relief of their familles in case of death, by 
the payment to them of deflnite amounts out of a fund "formed by 
voluntary contributions from employés, contributions, when neces- 
sary to make up any déficit, by the several companies respectively, 
and income or profit derived from investments of the moneys of the 
fund, and such gifts as may be made for the use of the fund." The 
associated companies hâve gênerai charge of the department, guar- 
anty the full amount of the obligations assumed by them, and for 
this purpose annually pay into the funds of the department the 
sum of $30,000 in conformity with established régulations, f urnish 
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the necessary facilities for conducting the business of the depart- 
ment, and pay ail the operating expenses thereof, amounting an- 
nually to the sum of $25,000. The associated companies hâve 
charge of the f unds, and are responsible for their management and 
safe-keeping. Employés of the Pennsylvania Company are not re- 
quired to become members of the relief department, but are at 
liberty to do so if admitted on their voluntary written application; 
and may continue their membership by the payment of certain 
monthly dues, the amount of which dépends upon the respective 
classes to which they may be admitted; and the beneflts to which 
they may become entitled are determined by the class to which they 
belong. A disabled member is also entitled to surgical attendance 
at the company's expense, if injured while in its employ. The 
plaintiff agreed in his application for membership : 

"That the aeceptance of beneflts from the said relief fund for injury or 
death shall operate as a release of ail claim for damages against said Com- 
pany arising from such injury or death which may be made by or through 
me, and that I or my légal représentatives will exécute such further Instru- 
ment as may be necessary formally to évidence such acqulttance." 

Each Company to the contract also agreed in behalf of itself and 
employés to appropriate its ratable proportion of the joint expense 
of administration and management, and the entire outlay neces- 
sary to make up déficits for beneflts to its employés. It is further 
alleged that the plaintiff was a member of the relief department 
when injured, and that there was paid to him by the défendant, 
through such department, on account of the injuries so received, 
and in accordance with his application therefor, and in accordance 
with the certiflcate of membership so issued to him, and the rules 
and régulations of the relief department, the sum of |660, being at 
the rate of |60 per month for 11 months, which he accepted and 
received as the beneflts due to him from the said relief department 
under his said application and certiflcate and the rules and régula- 
tions of said relief department. 

It is strenuously insisted by the learned counsel for the plaintiff 
that the contract is void, beeause it is répugnant to sound public 
poîicy, and is an attempt by the défendant to exempt itself, by con- 
tract, from the conséquences of its own négligence; and beeause the 
agreement that the payment and aeceptance of the beneflts should 
operate to release* the company from responsibility for its wrongful 
act is without considération, for the reason that the plaintiff, by the 
payment of his monthly dues, became entitled as a matter of légal 
right to receive the stipulated beneflts as fully as he was entitled 
to the payment of his monthly wages. As a gênerai proposition, it 
is unquestionably true that a railroad company cannot relieve itself 
from responsibility to an employé for an injury resulting from its 
own négligence by any contract entered into for that purpose before 
the happening of the injury, and, if the contract under considération 
is of that character, it must be held to be invalid. But upon a 
careful exaraiuation it will be seen that it contains no stipulation 
that the plaintiff should not be at liberty to bring an action for dam- 
ages in case he sustained an injury through the négligence of the 
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defenflMtt; He still had as perf èct a right to sue for Ms injury as 
though the contract had never been entered into. Bef ore the con- 
tract was entered into, his right of action for an injury resulting 
from the defendant's négligence was limited to a suit against it for 
the recovery 6f damages therefor. By the contract he was given an 
élection either to receive the benefits stipulated for, or to waive his 
right to the benefits, and pursue his remedy at law. He voluntarily 
agreed that, when an injury happened to him, he would then déter- 
mine whether he would accept the benefits secured by the contract, 
or waive them and retain his right of action for damages. He knew, 
if he accepted the benefits secured to him by the contract, that it 
would operate to release his right to the other remedy. After the 
injury happened, two alternative modes were presented to him for 
obtaining compensation for sucb injury. With full opportunity to 
détermine which alternative was préférable, he deliberately chose to 
accept the stipulated benefits. There was nothing illégal or im- 
moral in requiring him so to do. And it is not perceived why the 
court should relieve him from his élection in order to enable him 
now to pursue his remedy by an action at law, and thus practically 
to obtain double compensation for his injury. Nor does the fact 
that the fund was in part formed by his contributions to it alter the 
case. The défendant also contributed largely to the fund under its 
agreement to make up déficits, to fumish surgical aid and attend- 
ance, to pay expenses of administration and management, and to 
become responsible for the safe-keeping of the funds of the relief 
department. It had a large pecuniary interest in the very money 
which the plaintiflf received. We are not concemed with the ques- 
tion whether the plaintiff might not hâve secured a larger sum of 
money if he had prosecuted his légal remedy for the recovery of 
damages for his injury. After the injury, the plaintiff was at lib- 
erty to compromise his right of action with the défendant for any 
valuable considération, however small; and, if he chose to accept a 
less amount than that which he might bave recovered by action, such 
settlement, if fairly entered into, constitutes a full accord and satis- 
faction, from which the court cannot, and ought not, to relieve him. 
The question of the validity of such a contract as that relied upon 
in the paragraph of answer under considération is a new one in this 
court, but it has been considered by a number ai reputable courts 
In other jurisdictions, and, with a single exception, so far as I am 
advised, it has been uniformly held that such a contract is not in- 
valid for repugnancy to sound public policy, or for want of consid- 
ération, or for want of mutuality. In the views expressed in thèse 
cases I entirely concur. A review of the cases supporting this view 
would not be profitable, and I therefore content myself with simply 
citing them. Owens v. Railroad Oo., 35 Fed. 715; State v. Balti- 
more & O. R. Co., 36 Fed. 655; Martin v. Railroad Co., 41 Fed. 125; 
Railroad Co. v. Bell (44 Neb. 44, 62 N. W. 314), 11 Am. Ry. & C!orp. 
Rep. 682, and cases cited in note; Donald v. Railway Co. (lowa) 61 N. 
W. 971 ; Lease V. Pennsylvania Co., 10 Ind. App. 47, 37 N. E. 423 ; Fuller 
T, Association, 67 Md. 433, 10 Atl. 237; Spitze v. Railroad Co. (Md.) 
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23 Atl, 307; Graft v. Eailroad Ce. (Pa. Sup.) 8 Atl. 206; Johnson v. 
Eailroad Oo. (Pa. Sup.) 29 Atl. 854; Patt. Ey. Ace. Law, § 424 The 
single case holding such a contract to be Toid is Miller v. Eailway 
Co., 65 Fed. 805. The demurrer la overruled, to which the plaintifE 
excepta. 



VICKBES T. CHICAGO, B. & Q. K. CO. 
(Circuit Court, N. D. lllluois. December 6, 1895.) 

1. Master and Servant— Négligence— Employés' Relief Absociations— Coh- 
TKACT Hbleabino Mastkr. 

A rallroad employé who, upon becomlng a member ot a voluntary r^ 
llef association, composed of employés, ami to whose funds the rallroad 
Company is bound to contrlbute In case of defictency, signs, without 
fraud or undue influence, a contract that In case of Injury he shall eleet 
elther to take the Deneflts provlded by the association or hâve hls action 
agalnst the company, cannot avoid the effect thereof on the ground that 
he slgiied the agreement without readlng it or tinderstandlng its pur- 
port, and that he was at a dlsadvantage in dealing with the company. 
Miller V. Rallway Ce, 65 Fed. 305, disapproved. 

a. Samb— Exercise op Election— Ignorance of Facts. 

The fact that àt the tlme of receiving relief from the association the 
employé Is not aware of the strength of hls case agalnst the company, Is 
Ignorant of certain Important facts and of the wltnesses by whom he 
can prove them, Is to be legarded merely as hls misfortune, and does 
not avoid the effect of hls élection, In barrlng an action agalnst the com- 
pany. 

This was an action by Joseph Henry Vickera against the Chicago, 
Burlington & Quincy Eailroad Company to recover damages for Per- 
sonal injuries received in its service. Défendant moved the court 
to direct a verdict in its f avor. 

S. K. I>aw, for plaintiff. 
Chester M. Dawes, for défendant. 

ALLEN, District Judge (charging jury). Testerday aftemoon 
a motion was made in this case in effect that the court instruct the 
jury to find for the défendant, upon the close of the plaintiff's rebut- 
tal. Several questions hâve been argued in connection with the mo- 
tion, and I conçoive that it is of great importance, not only to the 
plaintiff, but as a question of law in a gênerai sensé. The ground 
of the motion substantially is, as presented by counsel for défendant, 
that the plaintiff, who, before this accident occurred, became a mem- 
ber of the voluntary relief association or relief department of the de- 
fendant rallroad company, made a contract, in substance, by which he 
agreed that if he should suffer from accident — receive injury, in other 
words — he should elect to take the benefits provided by the by-laws 
and régulations of this relief association, or hâve his action against 
the défendant. It is shown in this case that after his serions injury, 
resulting in the necessary amputation of his left arm (and it is con- 
tended — and perhaps that contention is supported by évidence — ^that 
he was seriously injured in his spine and the back portions of his 
body), he received from this fund, — ^this relief fund, — on account of 
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such injuries and sickness conséquent thereon, some $48. The fâcts 
in connèetion with it are, I believe, not disputed. It is shown that 
checks were drawn, indorsed by him, the money paid frôm the relief 
fund, and, as far as the évidence goes, appropriated by the plaintiff. 
There is no déniai of that. Now, the effect of this act of his is the 
important matter for considération. It is said on the part of the 
plaintiff tàat this clause in the application, which is a part of the 
contract, is a misleading clause; that it is a device by the company 
with a view of relieving itself from the obligations — the légal ob- 
ligations — which it ineurred through its négligence; that at the time 
the plaintiff signed the application he was not aware of its import; 
that he was at a disadvantage with the défendant; that the en tire 
relief fund dèpartment was a cunningly devised scheme to entrap 
persons, and shield the company from just responsibility; and much 
contention on that Une, and very earnest contention, is made; and, 
indeed, ônë aUthority has beèn adduced, the décision being made in 
the Eighth circuit, in Colorado, in support of that view. Miller v. 
Bailway Go^ 65 Fed, §05. I am unable to reach the same view in 
this matter that was held by the very able circuit judge in the Eighth 
circuit. So far as I hâve learned from the évidence (and I hâve 
watched it with a great'déal of interest), no improper.méans or in- 
fluences were brought to beàr to induce the plaintiff to sign this appli- 
cation to become a member of this beneflt association, — relief associa- 
tion, I believe, technically, is the name of it It was suggested to him 
that it was an association of the employés of the road entirely, as I un- 
derstand it; limited to them; that it was a good arrangement; that 
it was for his beneflt; it would prove to be for his advantage to be- 
come a member, and that he had better do so. The usual persuasive ar- 
guments, or, at any rate, the ordinary arguments, were adduced, and 
his judgment was addressed in the matter, and he flnally signed the 
application. But such influences as thpse do not avoid the contract. 
It may be (he says himself) that hè did not read it over, or, if at ail, 
not carefuUy; that he did not fully know ail there was in it. But 
there is îao statement that' te could not read, no déniai of the fàct 
that he cpûld read, so that it would seem to be admitted that he 
could; that theré was a paper laid before him, and that he signed 
it, as othiers did, and became a member, in the absence of any fàct 
which would avoid the act of membership on account of fraud or 
undue influence. It has been too long settled in this country to 
admit nbw of doubt that "whén a man is making a contract, and can 
read it, the presumption is that he does so; and when he signs with- 
out reading a written or printed contract, as his voluntary act, in 
the absence of any fraud whatsoever, he will not be heard to say 
that he dîd not understand its légal import That cannot be per- 
mitted, becausfi some men — I am not saying that the plaintiff was — 
some meh are careless, and never look into anything. But con- 
tracts must be carried out according to their import, when they are 
fairly entered into. This relief association is supported, it seems, 
to some extent, by what may be called the "assessments" or "con- 
tributions" of the members, and where there is a deflciency the com- 
pany makes it up, so as to keep it in' a solvent condition, — able to 



VICKEE8 V. CHICAGO, B. à Q. B. 00. 141 

pay at ail times upon thé demand of its members in case of sickness 
or accident. It is said that it is an Insurance company, and, being 
an insurance company, it is not organized and carried on according 
to tlie laws of the state of Illinois. I do not knôw that it is neces- 
sary for me to décide wbether it is an Insurance company or not. It 
does not purport to be. I do not feel called upon to give this ar- 
rangement of the company with its employés (for that is what it is 
in substance) any name to characterize it, or to put it in any par- 
ticular category. It dœs not purport to be an Insurance company. 
It is not organized on that idea at ail, but is an arrangement be- 
tween the corporation and the employés, intended to be for the ben- 
eût, perhaps, of the employés, and, it may be, indirectly of the cor- 
poration. The corporation ought to hâve à désire to do everything 
that is reasonable for the welfare and benefit of its employés. There 
ought to be; a mutual interest on the part of the employés and em- 
ployers, each to advance the interests of the other. sAnd I do not 
think that, because it may hâve some of the éléments or features of 
an Insurance company, and because it bas not complied with the law 
in référence to Insurance companies in Illinois, I would be al- 
lowed to say that therefore it is absolutely void. I cannot think 
that for a moment. The Wabash, I know, bas had for years an 
arrangement by which hospitals are maintained. There is one main- 
tained in the town where I live, purchased at a large cost, and owned 
as hère. There ail employés who entered the service of the com- 
pany, of a certain class (conductors, engineers, brakemen, and per- 
haps others), were required to contribute a certain portion of their 
earnings; a small per cent, is taken from their monthly pay, and 
goes to the maintenance of this hospital. The company bas its sur- 
geons and nurses there, and people to attend to tbose who take sick 
or méet with accidents. This is understood by every one to be mu- 
tually bénéficiai. Of course, the employés pay for that wholly. In 
this case the members do not pay wholly, because, if there is a déficit, 
the company seems to hâve made it up, — not only has donc so, but 
is bound to do so. 

There being no: contention but what the plaintiff recel ved, or 
elected to receive, thèse beneflts from the relief association, or re- 
lief fund, it is insisted (and I hâve given that view of the case the 
best considération I could) that at the time the plaintiff took this 
money — ^this |48 — from the association, he did not know the strength 
of his case against the company; that he did not know certain 
important f acts that he could prove, and by what witnesses he could 
prove them; and they bave been specifled (such as that the engineer 
in charge of the engine that ran over him was intoxicated, or run- 
ning at a high and reckless rate of speed in defendant's yards, when 
the in jury occurred, and perhaps other facts); that he did not know 
by whom he could prove thèse facts until after he received this 
money. No authority has been cited in support of the position thàt 
ignorance of the strength of his case at the time that he made his 
élection would avoid the eflect of that act. I hâve been thinking 
over the proposition, and I asked counsel to restate it, There is not 
an élément of fraud in this which can be imputed to the défendant. 
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It was a mère misfortune that the plaintiflE did not know the strength 
of his case; a mere misfortune of tlie plaintiff not to find ont wit- 
nesses who would testify to facts which would hâve enabled him, 
according to his view, to recoTer; and, not being in possession of 
this knowledge, which would, according to his theory, make a case 
against the company, he thought he had better take what he could 
get f rom the relief f und of which he became a member. It must be 
borne in mind that the plaiàtiff himself testified to witnessing this 
fast rnnning at the time he was injured, and to the substance of ail 
the damaging facts, according to his contention, that it is now 
claimed he wae supported in by évidence discovered after he elected 
to and received the money from the relief fund. I doubt if any 
authority, either in the text-books or in any well-considered case, 
can be cited in support of this view. At least I hâve not been able 
to flnd it, and my attention has not been directed to any. Reflecting 
on the matter, I cannot thihk that it is sound. In f act, I am satis- 
fied it is not. I supposed that the theory of the plaintiff, when the 
case was being tried, and after this évidence had been introduced, 
was that at the time of this acceptance of the beneflts by the plain- 
tiff he was acting under the influence of fraud by défendant, or 
other improper means brought to bear to produce that resuit, 
There is no doubt but what fraud would avoid it. There is no 
doubt but what any sort of undue influence (which is another spè- 
cies of fraud) would avoid it. But to say as a proposition of law 
that the want of knowledge as to the exact facts and f ull strength 
of the case -would avoid it, is far beyond where I hâve the right to 
go, according to my conception of the law. It is not necessary to 
eay that I reach this conclusion with hésitation, and that I sympa- 
thize with the unfortunate always; and especially do I act with 
relnctance in taking any man's case from a jury before whom he 
has placed it for décision, and if there was any question of fact 
disputed for them to pass on I would not do so. I hâve done so 
very rarely. But the way it occurs to me, I could not sustain a 
verdict if it was rendered in favor of the plaintiff. I do not know 
of any ground on which it could be placed, according to my view. 
Of course, I am liable to error. According to the way I look at 
plaintifE's case, it cannot be sustalned. Then, froin my view, it 
will do the plaintiff no good whatever to get a verdict, even if the 
jury should find that he was entitled to one. The jury are to judge 
alone of the facts of the case (and ail so answered), and not of the 
law. They said they were impartial (I hâve no doubt they were), . 
and would pass upon the facts without référence to there being a 
na curai person on one side and an artiflcial party on the other; that 
they would take the facts from the witnesses and the law from the 
court, and I hâve no doubt that they are ready and willing to do so. 
One feature has added to my embarrassment with référence to 
the matter, and increased my sympathy. The plaintiff has borne 
himself in his évidence in a manly way, and has shown a disposition 
to tell the facts (and I hâve no doubt he has) in every particular, and 
he has made a mistake, perhaps, as it turned out, as far as his own 
good is concerned, in accepting those beneflts; but it has been dis- 
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oovered afterwards, and, no doubt, if he had known what the eflect 
Tvould be, he would bave acted differently. But a mère error of 
judgment cannot be relieved against in a court of law, and does 
not give me any right or excuse to fail in carrying out the law as I 
understand it, and you are instructed, gentlemen, to return a ver- 
dict in this case for the défendant, and you eau be discharged from 
the f urther considération of the case. 



DIXON V. WESTERN UNION TEL. 00. 

(Circuit Court, D. Indlana. December 26, 1895.) 

No. 9,207. 

1. Ihjtjbt to Employé— Dbfectivb Telephonb Pom:. 

When, In the course of the érection of a telegraph pôle by a telegraph 
Company, an occasion arlses for the casual and sporadic use of a télé- 
phone pôle belonglng to another company, to remove an obstructlng wire, 
the telegraph company Is not at fault because It directs an employé to 
cllmb such téléphone pôle without mailing a previous inspection to ascer- 
taln whether It Is safe. 

2. Same — Assomption dp Risk. 

The risk from defects in such a pôle is incidental to the service of the 
employé, and is assumed by him, unless he insista on an inspection of 
the pôle. 

Action by Thomas W. Dixon against the Western Union Tele- 
graph Company. Demurrer to complaint sustained. 

Finch & Finch and Dunn & Love, for plaintiff. 
Butler, Snow & Butler and Chambers, Pickens & Moore, for de- 
fendant 

BAKER, District Judge. The third paragraph of the complaint, 
to which a demurrer has been interposed for want of facts, does , 
not aver that the téléphone pôle belonged to, or was under the con- 
trol of, the défendant; and, from the fact that it is only empowered 
to erect and use pôles for télégraphie purposes, the court must 
assume that the defective and unsafe téléphone pôle belonged to 
another company, and that the défendant had no interest in, or 
right of control over, it. The sole ground of négligence charged ia 
in the failure of the défendant and its foreman to inspect the télé- 
phone pôle and the spikes which had been driven therein, before 
directing the plaintiff to climb it. It is also alleged that the défend- 
ant and its foreman failed to notify the plaintiff that the pôle had 
not been inspected. But, unless the défendant was bound to in- 
spect the pôle before directing the plaintiff to climb it, it is not ap- 
parent how it could be held responsible for failure to notify him 
that it had not doue something which it was under no obligation 
to do. The true question, then, is this: Is the défendant responsi- 
ble to the plaintiff for failure to inspect a téléphone pôle which 
does not belong to it, and over which it has no control, but which 
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was casually used as a means of removing an obstrncting wîre or 
wires which hindered the érection of a telegraph pôle which the 
plaintiiï, with others, was engagea in putting up? It is not averred 
that there is or was any custom, in the line of service in which the 
plaintiff was employed, making it the duty of the défendant to in- 
spect téléphone pôles belonging to another company, which its em- 
ployés might hâve' occasion casually to climb in the performance 
of their duties ; nor is it alleged that the défendant was under any 
duty, arising ont of contract, to make such inspection. Therefore 
the duty of inspection, under the circumstances, if any such duty 
existed, was one imposed by law upon the défendant. Under the 
circumstances disclosed in this parâgraph of the complaint, it does 
not seem to me that the law governing the relation of master and 
servant casts any absolute duty of inspection on the défendant, so 
that the mère failure to inspect the téléphone pôle would make it 
responsible for the accident to the plaintiiï. So far as I can see, 
the défendant was no more boand to inspect the téléphone pôle 
than it would hâve been to inspect a tree, where limbs must be 
removed in order to erect a telegraph pôle. It seems to me the 
risk was incidental to the service, and was assumed by the plaintiff, 
and that, if he was unwilling to incur the risk, he should hâve in- 
sisted on an inspection of the pôle before climbing it. Wood, Mast. 
& Serv. § 414; Bailey, Mast. Liab. p. 102; Dixon v. Telegraph Co., 
68 Fed. 630; Flood v. Telegraph Co., 131 N. Y. 603, 30 N. E. 196; 
Garragan v. Iron Works, 158 Mass. 596, 33 N. E. 652; Trask v. 
Eailroad Co., 156 Mass. 298, 81 N. E. 0; Téléphone Co. v. Loomis, 
87 Tenn. 504, 11 S. W. 356; Junior v. Power Co. (Mo. Sup.) 29 S. 
W. 988. The plaintiff voluntarily climbed the pôle, without re- 
quiring its inspection at the time, or ascertaining whether any one 
had previously inspected it. As the pôle did not belong to the 
défendant, he knew, or ought to hâve known, that its maintenance 
in a State of reasonably safe repair was not a duty incumbent on 
his employer, and that no occasion requiring it to inspect the pôle 
had arisen, or could arise until the moment when a necessity for 
its casual use should happen. So far as shown by the parâgraph, 
no one knew that there would be any occasion to climb the télé- 
phone pôle, until, in the érection of the telegraph pôle, it was dis- 
covered that the removal of the obstrncting wire or wires was 
necessary. When, in the course of the érection of a telegraph pôle, 
an occasion arisés for the casual and sporadic use of a téléphone 
pôle belonging to another Company, to remove an obstrncting wire, 
I do not think it a breach of the master's duty to direct an employé 
to climb such téléphone pôle, without a previous inspection of it 
having been made. Whether the défendant would be responsible 
for a failure to inspect, if the pôle had : belonged to it, it is not 
necessary to consider. The demurrer is sustained. 
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Î^XAS & P. RY. CO. ▼. RHODES. 

(Clrèult Court of Appeals, Flfth Circuit December 10, 18M.) 

No. 398. 

L Action against Railroad Company— Injuhy to Employé— Coupling Caks. 
In an action against a railroad company for injuries received by an 
employé, while coupling cars, through the disparity in heights of the 
drawheads of the cars, whicli was alleged to be due to the sagging of 
one of the drawheads, caused by defects in the carrier iron, défendant 
asked the court to charge that défendant was net bound to furnish plaln- 
tiff absolutely safe machinery, but owed him the duty of furnishlng such 
as would be reasonably suitable, and to exercise ordinary care to see 
that It was kept in like condition, and that, In determinlng this, the 
jury might consider whether it was usual for défendant to hâve on its 
Jine cars wlth différent heights of drawheads, and also whether those 
engaged in the transportation and inspection of cars would, in the exer- 
cise of reasonable care, consider such defects as were shown by the 
évidence as such that would likely occur which might be reasonably an- 
tlcipated by employés. Bdd, that it was error to refuse such charge, the 
substance thereof not being covered by any charges given. 

2. Same. 

One paragraph of the charge conveyed the idea that if plaintiff actually 
knew the condition of the drawhead on the détective car, he could not 
recover, but that if he did not know which particular car he was coup- 
ling, and did not know whether the defective drawhead in that car had 
been repaired, he would be free from contributory négligence. The 
évidence was conflicting as to whether plaintiff did identify this car, 
and as to whether he should hâve identified the car, or known whether 
it had been repaired. Eeld, that it was error to refuse to charge that, 
though the drawhead had been allowed to become lower than it should 
hâve been, plaintiff could not recover, if he knew of this fact, or should 
hâve known of it by the exercise of reasonable care. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

T. J. Freeman, for plaintiff in error. 

D. W. Humphreys and W. P. McLean, for défendant in error. 

Before McCORMICK, Circuit Judge, and BOAEMAN and SPEER, 
District Judges. 

BOAEMAN, District Judge. Plaintiff below flled his original 
suit in the district court of Callahan county, Tex., and it was sub- 
sequently removed by the défendant to the circuit court of the 
United States for the Northern district of Texas. Therein judg- 
ment was had for plaintiff, and the défendant company, now plaintiff 
in error, brings the niatter up on error to this court. The cause of 
action of défendant in error is shown by his amended pétition, flled 
in this court after the removal, to be as follows: 

"For that whereas, heretofore, to wlt, on the IStb day of August, 1893, 
plaintiff was engaged in the service of défendant as brakeman on one of 
its freight trains, and while in the discharge of his duties as such brakeman 
attempted to coUple two freight cars on defendant's said road, and while 
attemptlng to plïect said coupling, without any fault on his part, his left 
hand was, 'by reason of the defect herelnafter set forth and alleged, caught 
betwèen the drawheads of sàld cars, and was so bàdiy mashed and crushed 
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that It became necessary to hare the greater pstrt ol? sald hand of plalntiff 
amputated. • • • By reason of the négligence Of the défendant, its 
agents and employés, the carrlor Iron whlch supported one of the draw- 
heads Was détective. It was beat down, and the rbds or bolts whicb sup- 
ported It had been worn and loose, and the nuts on sald bolts had Tvorked 
down, and allowed sald carrier iron to sag and become lower than It should 
hâve been, and by said sagged and lowered position of said carrier iron the 
said drawhead, whlch was supported by said carrier Iron, also became and 
was four or flve Inches lower than it should hâve been, and was thereby 
rendered more difflcult and dangerous to couple. From the causes aforesaid, 
plalntiff, In attemptlug to effect said coupiing, as aforesaid, had hls hand 
caught by sald lowered and defectlve drawhead, and pressed against the 
drawhead on the car to whlch he was trylng to couple the car with the 
said defectlve drawhead, and hls sald hand was crushed as aforesaid. Had 
sald drawheads both been In propor condition and position, plalntiff could 
and would hâve efifected sald coupUng wlthout Injury to himself. Plalntiff 
did not know of sald defectlve drawhead, carrier Iron, and bolts and loosened 
nuts, nor did he hâve an opportunlty to know of sald defects before said 
injury; but ail of sald defects were known to the défendant, or by reason- 
able diligence could hâve been known to défendant" 

Defendant's answer is, substantially, a déniai of ail and singu- 
lar the allégations in plaintifE's pétition. The plaintifE in error 
présents a number of assignments of error, — some of them urging 
objections to the charge of the trial court, and others because of 
the refusai of the court to give certain spécial instructions to the 
jury. The transcript shows fully, in aid of the bills of excep- 
tion, ail the CTidence heard on the trial. The only material issue 
of fact, not involved in conflicting testimony, is as to the fact that 
the défendant company, in its transportation of cars, often hauled 
cars of its own, as well as cars belonging to other railway com- 
panies, with drawheads, when in good condition, with a différence 
in their height of as much as three or four inches. The material 
issues of fact involved in conflicting évidence are in relation to 
the incidents connected with the drawheads of the cars that were 
being coupled at the time plaintiff's hand was injured; as to the 
sagging of one of said drawheads, in conséquence of a defective 
carrier iron; as to whether there would hâve been any disparity 
in the heights of said drawheads if the sagging drawhead had 
been kept in good condition; as to how far the drawhead of the 
water car had dropped, if it had fallen at ail, by reason of the 
sagging of the carrier iron below the drawhead on the other car; 
as to whether such disparity in the heights of the said drawheads, 
if it was caused, as plaintif? allèges, alone by the sagging of the 
defective carrier iron, was greater than the plalntiff would hâve 
sometimes encountered when, in the line of his daily work, he 
might be engagea in coupiing drawheads in good condition but of 
unequal heights; as to whether the defect, if there was any, 
shown to exist in the drawhead of car 04, was such a defect as 
might reasoBiably côme about, or occur unexpectedly, or occur at 
such a time, or in such a way as to make it impracticable for the 
company to hâve immédiate knowledge of its existence, and to 
seasonably rèjpair it; as to whether the drawhead on car 04, hav- 
ing gottén, unknown to Ehodes, in bad condition, the company 
•was guilty of négligence in not repair ing it at an earlier day; as 
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to whether drawheads on défendant* s cars, or foreign cars in its 
use, when in good condition, sometimes showed as mucli disparity 
in th.e Iieights of the drawheads as six or seven inches. In order 
to make more complète the above summary of the material issues 
of fact, we will add what the plaintifE himself says, substantially, 
in relation to the proximate, cause of his injury. He says the 
drawhead of the car 04 was 4^ inches, though he dîd not measure 
op see it measured, lower than the other car to which he was 
coupling it, and that that différence was caused by the sagging 
of the defective carrier iron; and in further locating the proxi- 
mate cause he said that, after he had made the coupling, "my 
hand was caught from the fact that when I started to take my hand 
ont of the way, the lower part of the drawhead struck it, and 
jammed it against the link," The allégations of his pétition show 
that: 

"Said drawhead, as the conséquence of the defective carrier iron, liad fallen 
four or flve Inches lower than it should hâve been, and was therefore, by 
reason of its being four or flve inches lower, rendered more difBcult and dan- 
gerous to couple. From the causes aforesaid plaintlfif, in attemptlng to effect 
said coupling as aforesaid, had his hand caught by said lowered and dé- 
tective drawhead, and pressed against the drawhead on the car to whlch 
he was trylng to couple the car with said defective drawhead, and his hand 
was cnished as aforesaid." 

The refused charges which we will consider relate to the parts of 
the court's charge f ound in paragraphs 2, 3, and 5, below : 

Paragraph 2: "A rallroad company is bound to use ordinary care to fur- 
nish safe machlnery and appliances for the use of its employés In operating 
its road, and if ordinary and reasonable care was not used by the company, 
it would be responsible for the injuries to its servants caused by such neg- 
lect" 

Paragraph 3; "An employer of labor, in connection with machlnery, is not 
bound to insure the absolute safety of the appliances whlch he provides for 
the use of his employés, nor is he bound to supply for thelr use the best 
and safest or newest of such appliances, but he is bound to use ail reason- 
able care and prudence for the safety of those in his service by provlding 
them with machlnery reasonably safe and suitable for use; and the lilte 
care devolves upon the master to keep it in repair. By 'ordinary care' Is 
meant such as an ordinarily prudent man would use under similar circum- 
stances." 

For the purpose of considering, later on, another assignment of 
error, we recite hère the flfth paragraph of the court's charge, as 
follow«: 

Paragraph 5: "An employé assumes the risks naturaUy incident to his em- 
ployment, and if the defects In the said drawhead were open and known to 
plalntlff, he cannot recover. If the évidence convinces you that plalntiff 
had previously handled that car as brakeman, and knew the condition of 
its drawhead, he cannot recover, unless facts and circumstances had inter- 
vened between his former use of said drawhead and the time of his injury 
that led hlm to believe said car had been repaired in the matter of the 
drawheads." 

In urging objections to the third paragraph, the counsel for plain- 
tiff in error does not deny the correctness of the propositions of law 
announced therein; but he very earnestly contends that the law in 
such propositions is too abstractly and briefly stated by the learned 
judge, that the propositions are simply bare statements of abstract 
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princii)Jeft of law, anjd in failing, as they do, to bring oËhe ireal issues 
cléarly to the attention of the jury thej are misleading. Said coun- 
sel, f earing that the jury might not be sufflciently advised by the 
judge's charge as to the ruies of law applicable to the material facts, 
and desiring that they might hâve the benefit of a more libéral ampli- 
fication of the court's abstract propositions of law, disclosed in said 
paragraph, unsuccessfully requested the court to charge as follows: 

(5) "The Jury are instructed that défendant was not bound to furnish 
plaintiff ahsolutely safe œachinery, but owed him, in that respect, the duty 
of fumishing him such as would reasonably be suitable for the: purposea 
for which, It was intendéd, and to exercise ordinary care to see that same 
was kept In a like condition. In determinlng thig question, you can look 
to ail the iestimony, and take into considération the faét as to whether or 
not it was a nsnal thing for défendant to bave cars on Its Une with différ- 
ent helghts of drawbars; and you may also take into considération as to 
whether or not those engaged In the transportation and inspection of care. 
In the exercise of reasonable care on their part, would! çonsider such defects 
as may be sliown by the évidence in thls case as such that would likely 
occur in the business of railroading, Which may be reasonably anticipated 
by those engaged In the business of handling the cars,". 

If the refused charges recite correct propositions aijd rules of law, 
and if the Inatters therein contained, or the substance tbereof, are not 
covered by the charge given above, we see no reason wby thejudge 
should iiot hâve given thè refused chargp. We think it anin imces 
correct propositions of law, and carries with it a warrantable ii^usitra- 
tion of thé'îprinciples laid down in the judge's charge, and the effect 
of it woulâjhave been to aid the jury, in applying the rules of law,. 
sharply,;to ithe material issues of fact upon which éither party may : 
rely for relief. The suprême court, in. a number of cases, — notably 
in Pinkert^n v. Ledoux, 129 U. S., 346,' 9 Sup. Ct 399; Thorwegan v. 
King, m Û. S. 549, 4 Sup. Ct, 529;! Pleasants v. Faut, 22 Wall. 116; 
Éailroad Co. V. Ward, 10 G. 0. A. 166, 61 Fed. 927,— and this court in 
Eailway Co, v. Bryant, 6 C. C. A. 138, 56 Fed. 803, hâviil^ an occasion 
to discuss objections, similar to those we are now considering, to the 
chargé and refusai to charge of the trial judge, has laid down some 
rules, with the view of advising the trial judge of the necessity of 
instructing the jury sharply and clearly as to the law applicable 
under the pleadings and material issues, Among the rules laid down 
in repeated décisions of the fédéral courts, which relate to the dutiea • 
of the trial judge, to the suitors in the pending case, it is well estab- 
lished that, when a spécial charge is requested, and the charge recites 
Sound propositions of law, applicable to the- material issues of the 
case, and the spécial char^, or the substance therèof, has not beeix 
covered in the court's charge, the same should be given to the jury. 
The trial judge and the jury should co-operate for the attainment of 
a common purpose, — that is, to correctly and justly reach a décision 
based on ail the,,fliaterial évidence and on ail the issues of law appli- 
cable to that évidence. ^ And it may be said to be as well established, 
in the practice of the fédéral courts, that the trial judge who is con- 
tent to limit the valuable aid and services which he owes to the suit' 
ors in a pending cause simply to propounding to the jury, in com- 
posite form, and possibly in form too concrète for their thorough appre- 
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hension, gênerai principles and ordinary niles of law, applicable only 
in a gênerai way to the prqof in the case, may sometimes f ail to come 
up to the full measure of his usefulness, in co-operating with the 
jury, so that they may not err in applying his instructions to ail the 
proof upon or eut of which a verdict for plaintiff or défendant may be 
resolved. Thèse suggestions as to the obligation of the trial judge 
are emphasized by other well-known rules laid down in the reported 
décisions of the fédéral courts. In the case of Railway Oo. v. Bryant, 
6 C. C. A. 138, 56 Fed. 803, this court, in dealing with the trial court's 
refusai to give a spécial charge, in a personal in jury suit like this, 
and in giving emphasis to the rules to which we hâve briefly referred, 
said, in concluding its views on the subject-matter of such rules : 

"Therefore it is the duty of trial courts to bring thèse real issues clearly 
to the attention of the Jury; aiid especially in those personal injury cases, 
where the liabllity rests, often, not on any issue as to the fact or estent of 
the injury, but on the proof of négligence on the part of the party sued, 
care should be taken to bring to a focus, on the real issue in the case, the 
light of instructions applicable to ail the material évidence on that Issue." 

The force of the counsel's exception to the court's refusai to give 
the spécial instructions recited above, and the applicability of the 
rules of law herein suggested, will be more clearly recognized when 
we consider that it was incumbent on plaintifE to prove, as he bas 
substantially alleged, that the def eçt in the carrier iron was the sole 
cause of lie disparity in the heights of the drawheads, and that such 
def ect made that coupling more difûcuît and dangerous than it would 
bave been if the drawheads, being in good condition, had been about 
four inches apart, and that the proximate cause of his injury inhered 
in and sprung out of the said defect, — that is, that his injury is,, 
traceable, without an intervening cause, to that defect, — and that 
there was négligence on the part of défendant company in allow- 
ing the defect to occur, and in not more readily and diligently repair- 
ing it. . We suggest that such was the burden of proof imposed, 
under the pleadings, on the plaintiff, because, unless his failure tp 
extricate his hand quickly enough to avoid the injury was solely 
attributable to the sagging iron, and not because of the disparity 
between the heights of the drawheads, he could not recover. Now, 
it may be that a just considération of the évidence WQuld show that 
the proximate cause of the plaintiff 's injury inhered in and sprang 
out of the defect caused by the sagging carrier iron; but for ail the 
jury could hâve learned from the conflicting évidence, it may be that 
if Rhodes had then been engaged in coupling twp drawheads, in 
prime condition but of unequal heights, and had done just the acts 
which he said he did, and exercised only the same skill in trying to ex- 
tricate his hand, that his hand would hâve, as readily, been crushed ; 
that is, the degree of skill, and the acts which he exercised and did 
in making that coupling, would not hâve made him more suceessful 
in extricating his hand if the drawheads, being in good condition, 
had been of such unequal heights as he sometimes found in the line of 
his daily work. 

Plaintiff in error assigns further error of the court in refusing the 
following instruction: 
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(5) "The Jury are Instructed that, although the drawhead of the water car 
04 had been allowed to become lower than It sbould bave been, yet If plain- 
ttff knew o£ this fact, or should bave known of it by the exercise of rea- 
sonable care on liis part, tben he cannot recover." 

We think the refused charge recites a correct proposition of law 
which was not covered in the main charge; that the matter therein 
contained, or the substance thereof, not having been covered in the 
paragraph 5, which we hâve cited with paragraphs 2 and 3 of the 
judge's charge, there was error in not giving the charge. In para- 
graph 6 the idea was conveyed to the jury that if Rhodes actually 
knew of the condition of the drawhead on water car 04 he cannot 
reoover. It is true that Rhodes sald he did not know that he was 
coupling water car 04 when he was hurt; but there were déniais of 
that statement in the évidence and circumstances. Bearing in mind 
that Rhodes could in no event recover if he failed to free himself 
from the charge of contributory négligence; that the law, in relation 
to such négligence, will charge an employé, like Rhodes, with knowl- 
edge of not only such things as he may actually hâve knowledge of, 
but it will impute knowledge to him of such things, in and about 
the cars that he was daily and hourly handling, as he could know, 
or hâve knowledge of, if he exercised reasonable care in the use or 
handling of the machinery f urnished by the master, and that his fail- 
ure to know the defects in such things, if established, would not, of 
or in itself, free him from such négligence; and bearing in mind, 
further, that, though he swore he did know of the defectiVe draw- 
head, and did not know he was coupling car 04 when he was hurt, 
there were evidential conditions and circumstances, shown to hâve 
attended him daily, if not hourly, in the Une of his employment, 
which might hâve put at issue the truth of his statement, and might 
hâve led the jury to believe, even though Rhodes may not hâve ac- 
tually known he was coupling car 04, or may not hâve actually known 
whether or not the def ective drawhead of said car had been repaired, 
yet, under ail the circumstances, he, with or in the exercise of rea- 
sonable care, should hâve known of such material things. Oon- 
sidering, too, that paragraph 5 seems to convey the idea that if 
Rhodes did not actually know which particular car he was coupling, 
and did not know actually whether or not the def ective drawhead in 
car 04 had been repaired, he would be free from contributory nég- 
ligence; and recurring to what we hâve said as to the duties of the 
trial judge, and as to the conflicting évidence on material issues 
in this case, — we conclude that the trial judge, in aid of the com- 
mon purpose of the court and jury, should hâve given the two charges 
which were refused over the objections of the plaintifE in error. The 
spécial instructions herein cited should hâve been given to the jury. 
Therefore, judgment below is reversed, with costs, and the cause 
remanded, with instructions to grant a new trial. 
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RICB et al. V. ADLER-GOLDMAN COMMISSION 0O.> 
<01rcult Court of Appeals, Elgbth Circuit. December 2, 1895.) 

No. 644. 

L JUDGMENT— COLLATEBAL AtTACK— JUKISDICTIONAL AvERMENTS. 

A judgment rendered In a fédéral court cannot be collaterally attacked 
because tbe jurisdictional averment as to the citlzensblp of plalntifC waa 
insufflcient. 
S, Pkkfbbkkcb by Debtob— Validitt. 

In the absence of a bankrupt or Insolvent law, a debtor may lawfuUy 
pay one créditer to the exclusion of the others, by consentlng to a judg- 
ment In hls favor; and the fact that the préférence Is accomplished 
quickly or secretly. In order to prevent interférence, Is immaterial. 
8L Intervention in Attachment Procbedings— Eigetb of Intervbnek. 

Sand. & H. Dlg. § 372, authorizing any persons, before the sale of at- 
tached property, or before payment to the plalntlff of the proceeds there- 
of, to dispute the validity of the attachaient, or State a claim to the prop- 
erty, does not allow one so intervening to contest the grounds of the 
attachment, whether tbey are confessed or denied by the défendant In 
the attachment. 

il FoLLOwiNG State Décision— Attachment Laws. 

The décisions of the suprême court of the state construing and apply- 
Ing its attachment laws are rules of décision In the fédéral courts In 
llke cases comiug from that state. 

In Errer to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

The défendant lu error, the Adler-Goldman Commission Company, on the 
13th of Norember, 1894, brought an action In the United States court for 
the Bastem district of Arkansas against J. Loewen on a promlssory note 
for $4,735.83, and caused an attachment to issue in the action, which was 
levled on Loeweifs property; and on the llth day of December, 1894, Judg- 
ment was rendered In the action, by default, for $5,126.28 and costs, and the 
attachment was sustained. On the 25th of January, 189ô, the plalntifts In 
error, Rice, Stix & Co., filed In the United States circuit court their péti- 
tion of intervention; statlng, In substance, that they had sued out a wrlt 
of attachment In a suit Instituted by them in the staïe court against the 
same J. Loewen, which had been levled on the same stock of goods levled 
upon by the marshal at the suit of the défendant In error. The Interveners 
asked to hâve the attachment In favor of the défendant In error set aslde 
upon three grounds: (1) That the United States circuit court had no juris- 
dictlon to render a judgment In the action brought against Loewen by the 
défendant In error, because the plaintllï thereln was a forelgn corporation, 
and had not complied wlth the lawâ of Arkansas to enable It to dq, busi- 
ness in that state; (2) that the jurisdictional averments in the complalnt In 
the action were not suflicient, elther as to the cltlzenshlp of the parties or 
the amount in coutroversy, to glve the court jurisdictlon; (3) that the at- 
tachment was sued out by agreement between the défendant In error and 
Loewen, and that the grounds oT attachment set out in the affidavlt upon 
which It was issued were not true. A demurrer waa sustained to the sec- 
ond and thlrd paragraphs of the intervening pétition, and upon a trial the 
court found the Issue of fact on the first paragraph against the plalntlfCa 
In error, and dismissed tbelr pétition, ahd tbereupon they sued out thia wrlt 
of error. 

Geo. H. Sanders, for plaintiffs in error. 

U. M. Rose, W. E. Hemingway, and G, B. Rose, for défendant in 
error. 
Before CALDWELL, SANBORN, and THAYEB, Circuit Judges. 
t Rebearing denied Februaiy 8. 1890, 
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OALDWELL, Circuit Judge, after stating the case as above, de- 
livered tbe opinion of the court. 

The issue of fact arising upon the flrst paragraph of the interven- 
ing pétition was tried by the court, and found against the petition- 
ers. This finding is conclusive. 

The demurrer to the second and third paragraphs was properly 
sustained. The complaint in the action brought by the défendant 
in error against Loewen shows the amount in controversy was over 
|5,000. Assuming, but not deciding, that the jurisdictional aver- 
ment as to the citizenship of the défendant in error is technically 
insufflcient, the validity of the j udgment is not aff ected thereby. "If 
the record fails to show the facts on which the jurisdiction rests, — 
as, for instance, that the plaintiff and défendant are citizens of 
différent states, or, where the plaintiff sues as assignée, that his 
assignor might hâve maintained the suit, — the j udgment may be re- 
versed for error upon a direct proceeding for that purpose, but it is 
not void, and cannot be attacked collaterally." Skirving v. Insur- 
ance Co., 8 G. G. A. 241, 59 Ped. 742, and cases cited. 

There is no suggestion in the intervening pétition that Loewen, 
the défendant in the attachment suit, did not owe the défendant in 
error the sum claimed in its complaint. Fraud and collusion cannot 
be predicated upon the fact that a debtor consented to a judgment 
for a debt which he honestly owed. Nor is it a fraud for a debtor 
to consent to a judgment in favor of one of his creditors, and deny 
that favor to ail others. In the absence of a bankrupt or insolvent 
law, a debtor may lawfully pay or secure one creditor to the exclu- 
sion of ail others. The préférence may be given in many ways, but 
most commonly it is accomplished by paying the debt in money, or 
by the debtor's selling or mortgaging his property to his creditor, or 
by confessing a judgment in favor of his creditor, followed by ex- 
écution and a levy upon the debtor's property. The validity of the 
préférence is not affected by the fact that it was accomplished quick- 
ly or secretly in order to prèvent the interférence of other creditors. 

In Arkansas it is not open to the interveners to contest the 
grounds of the attachment, whether they are confessed or denied by 
the défendant in the attachment. A statute of that state provides 
that: 

"Any peraon may, before the sale of attached property, or before the pay- 
men^ to the plaintiff of the proceeds thereof, or of any attached debt, pré- 
sent his complaint, verîiled by oath, to the court, dlsputihg the validity of 
the tittaehment or stating a daim to fhe property, or an Interest or lien on 
it under any other attachment or otherwlse, and settlng forth the facts upon 
which sueh claim is f ounded, and his claim shall be invéstigated." 8and. & 
H..Dlg. §372. 

Gonstruing this statute, the suprême court of the state, speaking 
by Ghief Justice GockrilljSayi: 

"The object of letting the second attacher into the suit pf the flrst is de- 
clared in section 358, supra, to be To enable him to' procure 'such order as 
may be .nçpegsary to protect his rights.' No new rlght is, conferred upon 
hlm by the Statute. but only à privilège granted of availins: himself of the 
new and -expedltious remedy provlded for the protection of whatever light 
he may li^ye acqulred by: su)pg' oût bis attachment. It cannot wîth pro- 
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priety be contended that tHe Intervener Is let In for the purpose of defend- 
Ing the suit and disputing the grounds of attachment In lieu of the défend- 
ant, although that might be an eflicacious method of Invaiidating the at- 
tachment. That wouid Involve the practice in manifold difflculties, and 
even in légal absurdities, without any nearer approach to substantial justice. 
Such a practice prevailed at an early day in Massachusetts, under a statute 
expressly conferrlng upon the Intervener the right to défend for the défend- 
ant, whether the latter desired it or net; but it was abolished a long time 
ago, after condemnation by the courts in severe terms. Baird v. Williams, 
19 Pick. 381. The intention to entail like evils upon our practice cannot be 
found In any of the provisions of the statute, and It would require a elearly- 
expressed intention to induce us to conclude that such was the législative 
design." Sannoner v. Jacobson, 47 Aïk. 41, 14 8. W. 458. 

The construction placed upon this statute by the suprême court 
of the state is binding on this court. "The décisions of the suprême 
court of the state construing and applying its attachment laws are 
rules of décision in this court in like cases coming from that state." 
People's Sav. Bank & Trust Co. v. Batchelder Egg-Case Co., 2 0. G. A. 
126, 4 U. S. App. 603, 51 Fed. 130. It is needless, therefore, to in- 
quire what the law upon the subject in other states may be. For an 
extended discussion and citation of authorities upon the subject, see 
Sannoner v. Jacobson, supra. The judgment of the circuit court is 
affirmed. 



HORTON V. MERCER, Recelver. 
(Ch-cuit Court of Appeals, Eighth Circuit. December 2, 1895.) 

No. 658. 
1. National Banks— Liabilitt of Stockholdbr— EsTOPPBii to Dent Own- 

ERSHIP. 

Défendant purehased bank stock with his own means, held it for a 
year, and coUected and appropriated ail dlvidends thereon, and, when noti- 
fled by the bank that the stock stood in his name on the books, gave no 
notice that he held it in trust for another person, but permitted the 
bank to deal with him as the bénéficiai owner, and did not tender the 
stock to or demand relmbursement from any other person. Held; that 
he was estopped to claim, after the insolvency of the bank, that he held 
the stock merely as tmstee for another. 

8. SaMK— PURCIIASE AS TRUSTEE. 

One who purchases stock in a national bank with his own money on 
the suggestion of another person that tlie latter would buy such stock 
as the former "could get hold of," without being under any obligation to 
eonvey the stock to the other, is not a trustée within the meaning of 
Eev. St. § 5152, exempting a person holding stock as a trustée from Per- 
sonal liability as â stockholder. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

H. G. Eller, for plaintiff in error. 

Edmund S. Durment, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYEB, Circuit Judge. This was a suit which was brought 
by John T. Mercer, as receiver of the Livingston National Bank, 
against Hiler H. Horton, the plaintiiî in error, to recover the sum of 
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|500, the ^aine being the amount of an assessment upon five shares 
of the capital stock of the Livingston National Bank that had been 
duly levied and assessed by an order of the comptroller of the cur- 
rency. The only question in the case is whether the circuit court 
erred in directing the jury, at the conclusion of the évidence, to 
return a verdict against the défendant, Hiler H. Horton, for the f ull 
amount of the af oresaid assessment. 

The undisputed facts in évidence were substantially as follows: 
The Livingston National Bank was located at Livingston, Mont. A 
certiflcate for the five shares of stock in controversy was originally 
issued by the bank to Edward Fitzgerald, who resided at St. Paul, 
Minn. On June 4, 1892, Fitzgerald sold said stock to the défendant, 
Horton, and delivered the original certiflcate to the purchaser, 
after indorsing his name on the back thereof underneath a blank 
form of assignment which was printed on the back of the certiflcate. 
The by-laws of the Livingstpn National Bank contained a provi- 
sion that "the stock of this bank shall be assignable and transférable 
only on the books of this bank, subject to the restrictions and pro- 
visions of the banking laws, and a transfer book shall be provided 
in whîch ail assignments and transfers of the stock shall be made"; 
but in point of fact no transfer book was kept by the bank, except 
a stock-certiflcate book and a stock ledger. Shortly after the stock 
in question was sold by Fitzgerald to Horton, the foUowing mémo- 
randum was made by the assistant cashier of the bank on the stub 
of the stock-certiflcate book from which the certiflcate now in ques- 
tion had been detached: «Transf erred to Hiler H. Horton, 6-23-92." 
But no entry showing the transfer of the stock was made on the 
stock ledger, nor was the old stock certiflcate exchanged for a new 
certiflcate, according to the usual custom of the bank. On July 1, 
1892, and again on January 5, 1893, a dividend check was transmit- 
ted by the bank to the défendant, Horton, in a letter of the foUowing 
import: 

■•Livingston National Bank. 

"Livingston, Montana, July 1, 1892. 
"Inclosed please find check No. 7 for $20.00 In payment of semlannual dlvl- 
flend No. 1 on 5 shares of the capital stock of this bank now standing in 
your name on our books. Very truly, yours, 

"Alan Maconochie, Asst. Cashier. 
"To Hiler H. Horton, Esq., St. Paul, Mlnn." 

The checks inclosed were made payable to the order of Hiler H. 
Horton. They were subsequently indorsed by him, and the pro- 
ceeds thereof were appropriated by him to his own use. The de- 
fendant continued to hold the stock that had been transferred to 
him in the manner aforesaid from June, 1892, until some time 
during the month of July, 1893, when the bank became insolvent. 
The plaintiff, John T. Mercer, was thereupon appointed receiver of 
the bank for the purpose of winding up its affairs and liquidating 
its indebtedness. Subsequently the comptroller of the currency 
ordered an assessment to be made upon the stockholders of the bank 
to the amount of |100 per share on each and every share of the 
capital stock of the association. 
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To avoîd the eflect of thèse undisputed facts, and to show that he 
was not liable to assessment as a shareholder, the défendant testi- 
fied, in substance, as follows: That he had purchased the five 
shares of stock in controversy at the instance of Mr. Carey, who 
was at the time cashier of the Livingston National Bank. That in 
February or March, 1892, said Carey had authorized him to buy in 
any stock of the bank "he could get hold of" in St. Paul, and to 
draw on him for the purchase money. That thereafter, in June, 
1892, he purchased the stock in question of Edward Fitzgerald, and 
paid him therefor the sum of $475 or $500. That he inf ormed Carey 
of the purchase some time afterwards, when Carey was casually 
passing through St. Paul on his way east. That Carey then said 
to him: "It is ail right. Let it run a little. Whenever you want 
the money, attach a draft to the stock, and send it up, and I will 
send the money." That he never in fact delivered the stock to 
Carey, or drew on him, or made a demand for the purchase money, 
but retained the stock in his possession, and accepted the dividends 
that were thereafter paid. 

It admits of no doubt that the défendant became vested with the 
f ull légal title to the five shares of stock in question by the delivery 
to him of the stock certiflcate, duly indorsed by the former owner, 
and by the notation showing and acknowledging the transfer which 
was subsequently made on the books of the bank. Nothing further 
was necessary to be done to invest the défendant with ail the rights 
of a stockholder, and to subject him to ail the liabilities of a share- 
holder. It is wholly immaterial that no transfer book was kept by 
the bank, as its by-laws seem to hâve required, and that a more 
formai assignment of the stock was not made on the books of the 
corporation. The bank had due notice of the transfer, which it 
recognized as sufflcient, both by the mémorandum made on the stock- 
certiflcate book and by subsequently paying the dividends, as they 
were declared, to the transférée. In the case of Bank of Commerce 
V. Bank of Newport, 11 C. C. A. 484, 486, 63 Fed. 898, this court said: 

"It is very generally held, and It may t)e accepted as the established view, 
that a provision that shares of stocli shall be transférable only on the booliS 
of the corporation, in person or by attomey, on the surrender of the old 
certiflcate properly indorsed, is a provision Intended prlmarily for the bene- 
fit of the corporation to enable It to préserve an authentic record of its share- 
holders, and * • • to deal safely and intelligently with its members 
in the matter of paying dividends, giving notice of corporate meetings, and 
In ail other matters relatlng to the internai afCalrs and govemment of the 
corporation. Incldentally, no doubt, a provision of that liind is aiso intended 
ta préserve a record of the ownershlp of stocls, to which thlrd parties may 
resort, when they bave occasion to purchase or otherwise deal in the stock 
of the corporation. It has never been supposed, however, that a stipulation 
of that nature, whether It is contained In the charter or the by-laws, opér- 
âtes as a prohibition against other modes of transfer. Such provisions are 
merely cumulative. They provide a particular mode of transfer on which 
the corporation or its assignée may Inslst before the shareholder is released 
from any of his obligations as a member of the company; but, as between 
the shareholder and his vendee, a good title to stock may doubtiess be con- 
veyed by a simple indorsement and delivery of the certiflcate, or by a bill of 
sale, or by any other conveyance which is adéquate to transfer the title to 
any other species of Personal property." 
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We also held in the same case that, inasmuch as provisions, con- 
tained in the charter or by-laws of a corporation regulating the 
transfer 6f stock are intended primarily for the beneflt of the cor- 
poration, it is compétent for the corporation to waive compliance 
therewith, and to admit persons to full membership in the corpora- 
tion, withôut a strict observance of prescribed forms; citing in that 
behalf National Bank v. Watsontown Bank, 105 U. S. 217; Upton 
V. Burnham, 3 Biss. 431, Fed. Cas. No. 16,798; Insurance Co. v. 
Smith, 11 Pa. St. 120; American Nat Bank v. Oriental Mills, 17 
R. I. 551, 558, 23 Atl. 795; and some other cases. 

It is contended, however, that, although the défendant did hold 
the légal title to the stock, yet there was some évidence which tended 
to show, and from which the jury might hâve found, that he held 
it merely as trustée for Mr. Carey, and that he was within the pro- 
tection of section 5152 of the Eevised Statutes of the United States, 
which pfovides as follows: 

"Persons holdiqg stock as exeeutors, administrators, guardlans or trustées 
shall not be persôhàlly sub,1ect to any liabilitles as stockholders; but tue es- 
tâtes and funds in their hands shall be liable in like manner and to tbe same 
extent as the testator, intestate, ward or person interested in such trust 
fund would be. If living and compétent to act and hold the stock in his own 
name." 

We think that this contention is unsound. The référence in the 
statute to' testators, intestates, wards, etc., shows what class of trus- 
tées congress chiefly intended to exempt from liability. The défend- 
ant was not a trustée having in his hands funds belonging to the 
bénéficiai owner of the stock, eut of which the receiver of the bank 
might hâve enforced payment of the liability which the law imposes 
on an owner of stock. He had bought and paid for the stock with 
his own mfeans. He had held it for a year, and, in the meantime, 
had collected and appropriated two dividends thereon, without ten- 
dering the stock to, or demanding reimbu rsement from, the person 
for whose beneflt he claims to hâve purchased it. When he was 
advised by the bank that the stock stood in his name on the books, 
he gave no notice that he held it in trust for Mr. Carey, but permitted 
the bank to deal with himself as the bénéficiai owner. Under thèse 
circumstanceS, after the lapse of a year, and after the insolvency of 
the bank, it is too late, in our judgment, to permit the défendant 
to interpose the défense that he held the stock merely as a trustée, 
and was not the bénéficiai owner. In the case of Keyser v. Hitz, 
133 U. S. 138, 10 Sup. et. 290, where certain stock in a national bank 
had been transferred to a married woman, as she claimed, without 
her knowledge or consent, and it appeared that she had indorsed 
three dividend checks so as to make the same payable to the order 
of her husband, it was held that she was estopped to deny that she 
was the owner of the stock, although she claimed to hâve no recol- 
lection of receiving or indorsing the checks, and although she denied 
positively that she had received the money thereon. The court said, 
with respect to the indorsement of the dividend checks: 

"If she indorsed them, or elther of them, she Is estopped to say that she 
did not know their contents, and was not the owner of the shares of stock 
upon which the dividends were declared; for each check discloses upon its 
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face that It was payable to her order, and was for dividends on stock stand- 
ing In her name on the books of the bank." 

In the same case it appeared that, after the transfer of the stock 
upon the books, no new stock certiflcate had been issued to the de- 
fendant; but the court said that: 

"The record made of the transfers upon the books of the bank was suffi- 
cient, as between her and the bank, to work a change of ownership; and 
new eertifieates were not necessary to her becoming the owner of the stock 
so transferred. Nor can she escape liabllity by reasôn of the tact, if such 
be the fàct, that no certiflcates were Issued to her by the German- American 
Bank." 

ïhe doctrine of estoppel, as applied in the case of Keyser v. Hitz, 
supra, is in itself sufficient to establish the liability of the défendant 
in thé case at bar. But, even if we should concède that the défend- 
ant was not estopped to deny that he was a stockholder, still we 
should not be able to hold that the testimony in the case at bar was 
sufficient to show that the défendant merely held the stock as a 
trustée, and was not liable to assessment as a stockholder for that 
reason. According to the évidence, the cashier of the Livingston 
National Bank (Mr. Carey) represented to the défendant, about two 
months prior to the purchase of the stock in controversy, that it was 
worthH26 per share on the books; that he wanted to buy certain 
stock that was held in St. Paul, and that he would take and pay for 
such stock as the défendant "could get hold of ." Acting upon this 
suggestion or information, the five shares of stock belonging to Fitz- 
gerald appear to hâve been purchased by the défendant. jSow, it 
may be that the stock was bought under such circumstances that the 
défendant could hâve compelled Carey to take it and pay for it within 
a reasonable time, if he had thought proper to do so; but it is not 
apparent that the défendant was under a légal obligation to trans- 
fer the stock to Carey, or that the lattw could hâve compelled him 
to do so. Carey neither paid nor promised to pay the défendant for 
his services in nêgotiating for the purchase of stock; nor did the de- 
fendant promise to buy any stock on Carey's account. As the défend- 
ant, Horton, purcliased the stock with his own money, and was not 
in Carey's service, and had not obligated himself to purchase stock 
for Carey's beneflt, the most that can be said of the transaction is 
that the défendant had an élection either to hold the stock after he 
had purchased it as his own, or to sell it to Carey within a reasonable 
time at such price as he had paid for it. It is évident, we think, 
that the purchase of the stock under thèse circumstances did not 
croate the relation of trustée and cestui que trust, within the mean- 
ing of section 5152 of the Revised Statutes. That relation does not 
exist when, as in the présent case, the alleged trustée has the right 
to hold and dispose of the alleged trust property as his own, without 
liability to account therefor to any third party. 

For both of the reasons above indicated, — that is to say, because 
the défendant was estopped to deny that he was a stockholder, and 
because the évidence was insuflScient to show that he held the stock 
as a trustée, — no error was committed in directing a verdict for the 
plaintifE below, and the judgment of the circuit court is therefore 
affirmed. 
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HARDÏ T. UNITED STATES. 

(Circuit Court of Appeals, EIghth Circuit December 2, 1885.) 

No. 602. 

Bail Bond— Validity— Instjfficient Infcbmation. 

When a United States commlssioner, liaving jurisdictlon to décide 
wliether there was probable cause to believe that one brought before hlm 
bas commltted an offense, orders the accused to glve bail, the bail bond 
taken In pursuance of sucb order is not void, though tbe information 
charge no offense. 

In Error to the United States Court in the Indian Territory. 

R. Hardy, the plalntiffi m error, on June 13, 1893, became surety In a bail 
bond which was executed by Abram H. Kelly, as principal, to secure the 
Personal appearance of sald Kelly, before the United States court In the In- 
dian Territory, at the next term thereof, "then and there to answer what 
might be objected against hlm." The bond was taken and approved by 
Moran Scott, a commlssioner of the United States court in the Indian Terri- 
tory. It reclted, in substance, that the said Abram H. Kelly had been 
brought before sald commlssioner, chargea with the offense of sollciting men 
to commit adultery and fornication, and that upon examinatlon it had appear- 
ed that there was probable cause to believe that he was guilty of the offense, 
whereupon the said commlssioner had ordered that he glve bail in the sum of 
$200 for his appearance before the United States court in the Indian Ter- 
ritory at the Oetober term, 1893, of said court, to be held at Ardmore, in the 
Indian Territory. At the Oetober term, 1893, of sald court, Kelly falled to 
appear and plead to an Indictment for Incltlng and sollciting persons to com- 
mit adultery, whlch was duly retumed against hlm by the grand jury, 
whereupon the bail bond was forfelted, and a sclre facias was Issued against 
R. Hardy, the surety in the bond. In responsé to the writ of sclre facias, the 
surety appeared, and contended, in substance, that the bail bond In question 
was vold because the Information filed before the commlssioner failed to 
charge sald Kelly, the principal In the bond, wlth the commission of any of- 
fense against the laws that were in force in the Indian Territory. This dé- 
fense was overruled, and a judgment was rendered against the défendant 
for the sum of $100. To reverse that judgment, the défendant below bas 
prosecuted a writ of error to this court 

H. 0. Potterf and Henry Hardy filed brief for plaintifE in error. 
E. 0. Stringer, U. S. Atty. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

In the brief filed by counsel for the plaintifE in error, considérable 
space is devoted to the discussion of the question whether the in- 
dictment which was returned against the accused, and the informa- 
tion that was filed before the commlssioner, charged an offense 
against the laws that were then in force in the Indian Territory. 
Some authorities hâve also been cited in support of the proposi- 
tion that adultery and fornication are not crimes at common law, 
and that solicitation to commit fornication and adultery is not a 
crime, unless adultery and fornication are made crimes by statute in 
the State where the solicitation is sought to be punished, and that 
it is not then an indictable offense, unless accompanied by overt 
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acts making solicitation amount to an attempt to commit the crime. 
The view, however, tbat we hâve feit ourselves constrained to take 
of the case at bar, renders it wholly unnecessarj to consider or dé- 
cide either of thèse questions. The principal in the bail bond which 
the goTernment now seeks to enforce wa» arrested, and brought 
before a United States commissioner, who unquestionably had juris- 
diction to inquire and to décide whether there was probable cause 
to believe that the accused had committed an offense against the 
laws which were then in force in the Indian Territory. The Juris- 
diction so vested in the offlcer necessarily made it hls duty, and con- 
ferred upon him the power, to décide, in the first instance, whether 
the acts charged in the information constituted an offense against 
the laws of the territory. And inasmuch as he had jurisdiction to 
décide, that question, and to require the accused to give bail for 
his appearance before the proper court, if he found it probable that 
an offense had been committed, it follows that the bail bond was 
not Toid, even, though the information charged no offense, and even 
though the décision of the oflBcer on that point was erroneous. 
When an examining magistrate acts within his jurisdiction, an or- 
der made, requiring the accused to give bail, and a bail bond taken 
in pursuance of such order, are not void, although the magistrate 
may bave erred in his judgment both as to matters of law and fact. 
U. S. V. Eeese, 4 Sawy. 629, 635, Fed. Cas. No. 16,138. It very fre- 
quently happens that an information lodged with an examining 
magistrate is so def ectively drawn that it states no offense, but it 
cannot be conceded that a recognizance taken or a bail bond given 
to secure the appearance of the accused before the proper court ia 
for that reason void, when it is taken before an oflScer who has a 
gênerai power to inquire into the commission of offenses, and to 
hold pérsons to bail. On the contrary, the law is well settled that 
in a proceeding by scire facias to enforce, as against a surety, a 
forfeited recognizance or bail bond that was taken before a court 
or examining magistrate, it is ordinarily no défense that the infor- 
mation or indictment under which the accused was arrested is de- 
f ective in matter of averment, or that it describes no offense. U. S. 
V. Reese, supra; U. S. v. Evans, 2 Fed. 147; U. S. v. Stien, 13 
Blatchf. 127, Fed. Cas. No. 16,403; State v. Poston, 63 Mo. 521; 
State V. Livingston, 117 Mo. 627, 23 S. W. 766; Reeve v. State, 34 
Ark. 610; Corn. v. Skeggs, 3 Bush, 19; Friedline v. State, 93 Ind. 
366; Champlain v. People, 2 N. Y. 82. 

It results from thèse vîews that the plea interposed by the surety, 
namely, that the information under which Kelly had been arrested 
and held to give bail alleged no offense known to the law, constitut- 
ed no défense to the proceeding by scire facias to enforce the for- 
feited recognizance, wherefore the judgment of the United States 
court in the Indian Territory must be, and the same is hereby, af- 
firmed. 
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UNITED STATES v. BBACH. 

(District Court, D. Colorado. December 26, 1885.) 

Nos. 1,142 and 1,143. 

WKONGFtTL TISBi OF MaILS— SCHBME TO DbFRAUD. 

An IndlctOient, under Rev. St. g 5480, for uslng the mails for promoting 
"a scheme and artifice to defraud," must sliow that there was a motive 
of gain on the part of défendant, since the gênerai language of the stat- 
ute must be limited to such schemes and artifices as are ejusdem generis 
■with those specifically named, and thèse latter are of the kind which are 
gainful to the wrongdoer. 

Henry V. Johnson, for the United States. 
Thomas Ward, for défendant. 

HALLETT, District Judge. Thèse indictments are upon section 
5480, Rev. St., as amended March 2, 1889 (25 Stat. 873),. for using the 
mails for promoting a scheme and artifice to defraud. The charge 
is that the prisoner induced the prosecutor to go to Sait Lake City, 
Utah, and to expend a considérable sum of money in making thé 
journey, upon the false pretense that he could hâve émployment as 
a nurse from ône Perkins. Perkins was a mythical person, and 
there was no émployment of' any kind for the prosecutor in Sait 
Lake City., The point is made against the indictments that there 
was no motive of gain to the prisoner in making the false représen- 
tations, and theref ore the case is not within the statute. If we 
could solve the question upon any meaning of the word defraud, it 
would be difficult to say that "lucri causa" is an' élément of the 
offense. Praad may be only an artifice to deprive another of his 
right, without gain to the person practicing it. In the analogous 
cases of cheating and swindling, it is doubtf ul whether gain to the 
wrongdoer is an essential élément; and in malicious mischief, which 
this case much resemblea, there is no such élément. Even in lar- 
ceny, after much conflict of décision, it is still doubtf ul whether 
the taking must be lucri causa. 2 Bish. Cr. Law, § 842; 2 Whart. 
Cr. Law, § 1781, Since the full récognition of malicious mischief 
as a distinct offense, it would seem that this intent ought to be of 
the essence of larceny. Thèse considérations are not, however, con- 
trolling in the case at bar, for the reason that the statute defines 
the cases to which it is applicable. The cases mentioned in the 
statute are: "To sell, dispose of, loan, exchange, alter, give away, 
or distribute, supply, or furnish, or procure for unlawful use any 
counterfeit or spurious coin," etc., and "to obtain money by or 
through correspondence, by what is commonly called the 'sawdust 
swindle,' or 'counterfeit money fraud,' or by dealing or pretending 
to deal in what are commonly called 'green articles,' 'green coin,' 
'bills,' 'paper goods,' 'spurious treasury notes,' 'United States 
goods,' 'green cigars,' or any other names or terms intended to be 
understood as relating to such counterfeit or spurious articles," etc. 
The words "give away," "distribute," "supply," etc., are obviously 
inserted to meet évasions of the act, — as where the wrongdoer pro- 
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poses to sell a picture for a big priçe, and to ^ve a quantity of 
spurious money as inducement to the purchase; or where, as in 
some cases tliat arose in this district, tlie wrongdoer offers a worth- 
less town lot as a gift, and charges ten priées for putting the deed 
on record. The payment of money or something of value for the 
spurious coin or "green articles" is essential to the fraud in respect 
to which the mails are not to be used, and, plainly enough, the per- 
son practicing the fraud is to receive the payment, whatever it may 
be. There is, therefore, in the offense deflned in the statute, the 
élément of loss to the person deceived, and also the élément of gain 
to the offender. The statute is not limited to the particular de- 
ceits mentioned in it, such as the "sawdust swindle" and the "coun- 
terfeit money fraud," for the flrst clause embraces "any scheme or 
artifice to defraud"; but thèse words must be taken to mean any 
scheme or artifice of the gênerai character of those specifled in the 
act. The gênerai language of the act must be limited to such 
schemes and artifices as are ejusdem generis with those named. , 
Bish. St. Crimes, par. 245. We hâve discovered that the schemes 
and artifices named in the act are of the kind which are gainful to 
the wrongdoer, and thereupon we must déclare that no scheme or 
artifice which lacks this intent can be within the prohibition of the 
act. The conduct of the prispner, charged in the indictment, was 
abundantly harmf ul to the prosecutor, but it was not gainful to 
the prisoner, except in the matter of malice and ill will, of which 
he is not in need ; but malice is not the intent specified in the stat- 
ute. The indictments will be quashed. 



BURT et al. v. SMIÏH. 
(Circuit Court of Appeals, Second Circuit. December 17, 1895.) 

1. Infringement of Trade-Mark. 

The mère use by défendants of thelr own flrm initiais, "B. & S.," upon 
articles sold by them, is not an infringement of a registered trade-mark 
for the two letters, "S. B.," arranged in that order. 

2. FEDERAI JnRisDicTiON— Fraud on Poblio. 

TLe fact that the simllarity between goods manufactured by défend- 
ants and complainants is such as to show an intent by the latter to de- 
ceive the purchasing public is not ground for the assumptlon by the féd- 
éral court of jurisdiction of a suit to restraln défendants. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Suit by William W. Smith against Alfred H. Burt and another. 
From an order granting a preliminary injunction restraining them 
from continuing the alleged infringement of the trade-mark rights 
of complainant, défendants appeal. Eeversed. 

Noris Morez, for appellants. 
Seward Davis, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, arcuit Judges. 
v.7lF.no.l— 11 
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LACOMBE, Circuit Judge. Complainant is a citizen of Pough- 
keèpsiej N. Y., doing business under the name of Smith. Bros. He 
is thièsuccessor of the original flnn of tliat name, comprîsing liimself 
afld his brotlier, Andrew Smitli, wlio died in October, 1894, The 
buiSiness of the firm and of the complainant has been and is the man- 
ufacture and sale of cough drops. For 18 years last past the cough 
drops manufactured and sold by them hâve been of uniform size, 
color, and form, stamped on one side with a star, and on the other 
side with the letters "S. B.," with a bar abore and below the letters. 
Thèse cough drops hâve during the same period been put up and 
offered for sale in a uniform style of box or package, of a certain size 
and shâpe. On the top of the box appear two bust portraits of 
maie figures, representing the members of the original firm, — one 
portrait opposite the other. Over the top of thèse vignettes are 
printed the words "Smith Brothers," and between the vignettes the 
letters "S, B.," with a line beneath them, the words "Cough Drops," 
and the statement that "S. B." is stamped on each drop; also, the 
words "Poughkeepsie, New York," and on a lower line the word 
"Tradé-Mark." The letters "S. B." are the initiais of the firm name, 
"Smith Brothers." On the bottom of the box is printed a statement 
of the merits of the compound, and directions for use. The form, 
size, coldr, and markings of the drops, and the shape, style, letter- 
ing, and omamentation of the packages, are claimed to be the trade- 
mark or désignation of the articles manufactured by complainant. 
On January 28, 1892, the original firm applied to the patent oflBce 
for registration of portions of their trade-mark, and obtained régis- 
tration therefor by patents No. 20,907, March 29, 1892, and No. 22,- 
294, January 3, 1893. The first of thèse contains a fac simile of the 
top of the box, with a full description thereof. Then follows the 
, statement that "ail of the matter, with the exception of the portraits, 
may be omitted, and other matter substituted, * ♦ • ^ithout ma- 
terially altering the character of the trade-mark, the essential fea- 
ture of which • * ♦ consista of two bust portraits of maie fig- 
ures, representing the Smith Brothers, the registrants." The other 
patent of registration. No. 22,294, in like manner sets forth a fac 
simile, and a full description, of the top of the box. Then follows 
the statement that "the name Smith Brothers, the portraits, the 
words 'Cough Drops,' and the matter following the words 'Cough 
Drops,' may be omitted, and other matter substituted, without ma- 
terially altering the character of the trade-mark, the essential fea- 
ture of which • * ♦ consists of the letters 'S. B.' " The de- 
fendants, Alfred H. Burt and Joseph J. Sindele, are citizens of New 
York, carrying on business as partners at Bufifalo, in that state, un- 
der the firm name of Burt & Sindele. They are confectioners, and 
manufacture and sell cough drops which they mark "B. & S.," and 
offer to the public in packages or boxes upon which the letters "B. 
& S." are prominently printed. No bust portraits appear on their 
packages, and complainants, therefore, hâve sued them for infringe- 
ment, not of registered trade-mark No. 20,907, but of No. 22,294. 

The trade-mark statute (act of March 3, 1881) provides in its third 
section that no alleged trade-mark shall be registered which is merely 
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the name of tlie applicant; and défendants contend that thia provi- 
sion forbids the registration, as a trade-mark, of letters which are 
merely the initiais of such name. It is unnecessary to pass upon 
such contention in this case, for it seems too plain for argument that 
if the trade-mark registered is only for the two letters "S. B.," ar- 
ranged in that order, it is not infringed by the mère use of the com- 
bination «B. & S." 

Complainant seeks to rely upon other f acts than the mère use by 
défendants of their own flrm initiais, "B. & 8." He points out sim- 
ilarities in the form, size, and color of the drops, in the arrangement 
of the package, in the text and style of the directions for use, and 
other détails tending, as he claims, to show an intent to deceive the 
purchasing public. It is apparent from the opinion of the judge 
who heard the case in the circuit court that it was thèse similarities 
which induced him to grant the motion for preliminary injunction. 
But thèse matters are immaterial to the question presented in this 
suit for the détermination of a fédéral court. The complainant and 
défendants are ail citizens of the same state. The fédéral court can 
take jurisdiction, therefore, only of the question whether the regis- 
tered trade-mark declared upon bas been infringed, and that trade- 
mark solely for the two letters "S. B.," without any désignation of 
style or type, position on the cover, or association with other élé- 
ments of dress or décoration. The order appealed from is reversed, 
with Costa. 



JOHANN HOFF v. TARRANT & CO. 

(Circuit Court, S. D. New York. January 4, 1896.) 

Tsade-Mabes and Tkadb-Nambs— Infbingbment— Unfaib Compétition. 

Complainant acqulred the rlght to manufacture and sell In this coun- 
try "Johann HofiCs Malt Bxtract," under labels and trade-marks long 
used In Germany. This compound had been known for many years in 
this country both as "Johann Hoffl's Malt Extract" and as "Hoff's Malt 
Extract," and was dealt In under the latter name quite as much as uuder 
the former. Afterwards défendant acqulred the right to import and sell 
hère "Leopold Hoff's Malt Bxtract," which is made by an alleged différent 
formula at Hamburg. Held, that défendant had no right to seU this com- 
pound in bottles having a label bearing conspicuously, at the top, the words 
"Hoff's Malt Extract," although on a différent part of the label and on 
a separate label the fact was stated that it was made by Leopold Hoff 
in Hamburg; and that défendant sbould be enjolned from using those 
words, unless preceded by the word "Leopold," so as to read "Leopold 
Hoff's Malt Extract." 

This was a bill by Johann Hoff against Tarrant & Co. to restrain 
unfair compétition and the use of misleading labels. 

Charles G. Coe, for complainant. 
Fisher A. Baker, for défendant 

COXE, District Judge. The complainant is a West Virginia cor- 
poration engaged in manufacturing at Newark, N. J., and selling 
throughout the United States, a fluid known as "Johann Hoff's Malt 
Extract." The complainant was incorporated May 27, 1891. The 
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défendant is a New York corporation engagea in the whoIesale drug 
business in thé citj of New York. Among other things it sells a 
malt extract made at Hamburg in Germany by one Leopold Hoff. 

The complainant contends : First, that the défendant has no 
right to sell Hoff's mait extract at ail. Second, if permitted to sell, 
the court should compel the défendant to sell under a label so 
distinct in character that the public will not be deceived in pur- 
chasing the defendant's extract believing that it is the complain- 
ant's. 

The défendant insista: First, that it has a right to import and 
sell malt extract from Hamburg, as it has done for the last 26 years, 
and that its label and bottle are so distinctive in character that the 
public cannot possibly be misled. Second. That the complainant 
does not own the right to make Johann Hoff's malt extract and that 
its title to the labels, trâde-marks, good will, and business secrets, 
allegéd in the bill, is détective. Third. That the complainant is not 
hère with pure hands, having deceived the public by inducing it 
to believe that complainant's extract is an imported German product 
and having made varions false représentations regarding its own 
and defebdant's merchandise. 

In 1881 the complainant's predecessor commenced an action in 
this court against this défendant praying, substantially, for the 
same relief as in the présent suit. The history of the malt extract 
in controversy and the relation of the parties existing at that time 
are fully set out in the opinion in that cause and need not be again 
stated. The bill was dismissed April 7, 1886. Sincethen the con- 
tract of 1869 between Johann B. Hoff, Leopold Hoff and the de- 
fendant has expired, having been limited to the term of 20 years. 
Johann B. Hoff died in 1887. Marcus Hoff died in 1883. Leopold 
Hoff is the son of Marcus. On the expiration of the 1869 contract 
in July, 1889, the défendant, who for years had been importing malt 
extract from Leopold Hoff, of Hamburg, made a new contract with 
Leopold and about the same time changed its labels in the following 
particulars: The name "Johann" was omitted, the name "Tarrant's" 
was substituted for the words "Béer of Health." The line "Princi- 
pal Manufactories Berlin and Hamburg" was omitted and the line 
"Manufactured only at Hamburg" put in its place. Changes were 
also made in the medal line, medals alleged to hâve been granted to 
Leopold being substituted for those theretofore used. Later there 
were printed in large red letters diagonally across the face of the 
new labels, the words "Made in Germany." On the right of ail of 
the labels used by the défendant is a small supplementary label, 
the lettering being at right angles with the large label, containing 
the words "Manufactured by Leopold Hoff, Hamburg." Thèse chan- 
ges were followed almost immediately by a circular from the com- 
plainant presenting a fac-similé of the old and new labels side by 
side and pointing out the changes wbiich had been made. The cir- 
cular stated that the object of the suit before alluded to had been 
practically accomplished, the changes being a victory for the com- 
plainant and that further prosecution of the suit was unnecessarv. 
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Shortly afterwards the suit, which had been appealed to the su- 
prême court of the United States, was discontinued. During the 
former litigation, on the 6th day of January, 1882, Johann B. Hoff, 
Marcus Hoff and Leopold Hoff entered into an agreement which 
was first disclosed to the défendant on the trial of this action. By 
the terms of this agreement the flrm of M. Hoff, Hamburg, was per- 
mitted to sell "Johann Hoff's Malt Extract" in the following coun- 
tries: "Hamburg and belongings; Lubeck; Schleswig; Holstein; 
Denmark and its islands; Sweden; Norway; Great Britain and 
Ireland; in the British colonies and in the state of Buenos Ayres." 
The firm of Johann Hoff was given the privilège to sell "in ail the 
other European and American states, countries and cities, as well 
as in ail other parts of the world." The contract also contained the 
following provision: 

"It Is reserved for Mr. Leopold Hoff, no matter whether he Is the superin- 
tendent, partner or owner. of the firm of M. HofC or not, to continue the 
business done by hlm in sending his malt préparations to America under 
the firm name of Leopold HofC; it is understood, however, that in the mak- 
!ng of hls préparations, he must not use any of the essence of Johann Hoff's." 

The history of Johann's malt extract is involved in obscurity and 
doubt. It is not covered by a patent either for the product or the 
process. Anyone who knows the secret is free to make it. That 
many members of the Hoff family did know the process is found as 
a fact in the décision of 1886 and is fully sustained by the proof. 
By the 1882 contract Leopold is not permitted to use the Johann 
Hoff essence. How far the défendant is bound by this secret con- 
tract to which it was not a party and of the existence of which it 
was ignorant until 1894, it is, perhaps, unnecessary to détermine 
for the reason that Leopold says, that he does not use the Johann 
essence from Berlin and there is nothing to contradict his testi- 
mony. He was in express terms given the right to continue his 
business with the défendant, but, irrespective of the 1882 contract, 
it would seem that he bas the right to make a malt extract of his 
own provided it is not the Johann Hoff extract. 

When it is attempted to define with exactness ail the rights of 
the parties and to settle ail the questions presented by the briefs the 
court is confi'onted by an almost impossible task. But from the mist 
which envelopes a quarter of a century of wrangling over matters 
of substance and matters of détail a few prominent facts émerge 
which enable the court to décide the présent controversy upon 
équitable principles and with justice to ail. First. The com- 
plainant has the right to sell in the United States "Johann Hoff's 
Malt Extract — Béer of Health" under the old labels and trade- 
marks used in Germany for many years. The secret of making this 
extract was imparted to one of the complainant's ofHcers. If there 
were no question of contract and assignments in the case the fact 
that the complainant has built up a large business in the United 
States under a distinctive label entitles it to protection. It has a 
valuable good will which should be defended from unfair assaults. 
The court is, however, inclined to think that the transfers in évi- 
dence vest in the complainant the right to use the labels, trade- 
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marks, and good wîll of Johann HofE exclusively in this country. 
Conceding the transfers to be valid the court understands that the 
défendant does not seriously dispute this right, Its conduct since 
the expiration of the 1869 contract is a clear récognition of the 
right. It removed from its label ail référence to Johann Hoff and 
Berlin and substituted for the medals on the Johann HofE labels 
new ones said to hâve been awarded to Leopold. After this it is 
not easy to see how the défendant can consistently contend that it 
can sell the Johann Hoff extract. or use the Johann Hoff labels. It 
does not so contend. Second. It is proved beyond question that 
complainant's extract has been known in the commerce of this 
country for years as "Hoff's Malt Extract" and has been dealt in 
under that name quite as much as under the name of "Johann Hoff's 
Malt Extract." Third. It seems perfectly clear that the défendant 
under the contract of 1882, and even without that contract, has a 
right to import from Hamburg and sell hère the maît extract made 
by Leopold Hoff, or anyone else. Whether Leopold has kept faith 
with the other contracting parties is not an important question in 
this controversy. But the défendant has no right, by deceptive and 
misleading labels, to palm off its extract as that of another. The 
défendant does not assert such right. On the contrary it insists 
that its extract, being imported, is better than the complainant's 
and that it sells upon its own merits without any assistance bor- 
rowed from the réputation of the complainant's extract. Fourth. 
The words "Hoff's Malt Extract" conspicuously printed on the de- 
fendant's label are liable to deceive ordinary purchasers. The fact 
that the extract is made in Hamburg by Leopold Hoff is imparted in 
such manner that it would be likely to escape observation unless 
an unusually careful examination were made. The public ought 
to know that the defendant's extract is made by Leopold and not by 
Johann Hoff. The défendant concèdes this by the use of the per- 
pendicular label. How can the défendant object to imparting this 
information in a manner so plain that no mistake can be made and, 
when this is done, what further ground of complaint will the com- 
plainant hâve? It is thought that the défendant should be re- 
quired to print the name "Leopold" before the words "Hoff's Malt 
Extract" on its large label so that the line will read, in type of the 
same size, "Leopold Hoff's Malt Extract." The small perpendicular 
label can be omitted or not as the défendant pleases. When this 
change is made both parties will be telling the exact truth about 
their respective merchandise and neither will be able to proût by 
the réputation of the other. This important change will make fur- 
ther changes ninnecessary. 

The other accusations against the défendant are either unfounded 
in fact or relate to distinctions so unsubstantial and acts so trivial 
that the court could not condemn them without denouncing in 
equally strong, if not stronger, terms the statements not in exact 
accordance with the truth which from time to time hâve appeared 
on the complainant's labels and bottles. In other words, a flnding 
which would compel ail the changes asked for on the bill would bv 
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direct implication require the complainant to hait on the threshold 
of a court of equity. The complainant cannot call a misleading 
statement immaterial when made by it and a similar statement ma- 
terial and vital when made by the défendant. It is asserted that 
one of the medals displayed on the defendant's label states that 
it was awarded to Leopold Hoff in Paris in 1830 or 1850, either 
before he was born or when he was but seven years of âge and 
that the medal is a fraud on its face. An examination with a 
glass reveals the fact that the National Academy of Manufacturers 
which gave Leopold the medal was "founded at Paris in 1830." 
The date when the medal was awarded is not given. If there were 
no other objection to this kind of attack it is too trivial to be con- 
sidered. Equity cannot be administered through a microscope. 

Without discussing the subject further it is thought that the 
only relief to which complainant is entitled is a decree enjoining 
the défendant from using the words "HofE's Malt Extract" on its 
labels, or advertisements, unless preceded by the name "Leopold." 



CITY OF OARXiSBAD et aL v. KUTNOW et al. 

(Carcult Court of Appeals, Second Circuit. December 2, 1895.) 

1. Tbade-Mabks and Thade-Names — Infbingembnt — "Cahlsbad Speudei, 
Saltb. " 

The clty of Oarlsbad, Bohemia, having long made and sold salts of high 
médicinal qualities, In crystals and powders, made by evaporating water 
from the springs owned by that clty, under the name of "Carlsbad Spru- 
del Salts," held, that it was an infringement to sell articles of salts in no 
way derived from the Carlsbad waters under the name of "Improved Ef- 
fervescent Carlsbad Powder," it appearing that the clty of Carlsbad had 
not used the name upon any but genulne salts derived from the spring 
waters, and there being no évidence that it had authorized or acquiesced 
in such use by any other person. 68 Fed. 794, afflrmed. 

S. Same. 

The fact that the city of Carlsbad sells "Carlsbad Sprudel lozenges," wlth 
labels stating that they are "manufactured under the own administration 
of the clty of Carlsbad," and which eontain but 10 per cent, of the in- 
grédients found In Carlsbad water, and 90 per cent, of cane sugar, con- 
stitutes no fraud or misrepresentatlon such as would warrant a conten- 
tion that the city does not corne into court with clean hands; for lozenges, 
by dictionary définition, are small cakes of sugar or confection, often 
medlcated. 

8. Same— Evidence in Inpbingement Suits— Grant ce Tbade-Mabk by Foe- 
BioN Government. 

A décision of the high court of chancery in England, granting to défend- 
ant, against complainant'a opposition, the right to register as a trade-mark 
the words alleged to be an Infringement, and the affldavits upon which such 
décision was made, are Irrelevant and Inadmissible in an Infringement suit 
In this country. 68 Fed. 794, afflrmed. 

Appeal from the Circuit CJourt of the United States for the Houth- 
ern District of New York. 

This was a bill in equity by the city of Carlsbad and others against 
Hermann Kutnow and others, composing the flrm of Kutnow Bros., 
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for an alleged infringement of the trade-mark or trade-name "Caris- 
bad Sprudel Salts." 

The appeal is from an interlocutory decree of the circuit court, Southern 
district of New Yorli, enjoining the défendants from using the name "Im- 
proved Effervescent Carlsbad Powder," and the name "Improved Carlsbad," 
or the name "Carlsbad," to deslgnate the préparation heretofore used and 
sold by them, and from using sald names to designate any préparation, com- 
pound, or article substantially the same as the préparation heretofore sold by 
them, and from using or applylng in commerce the name "Carlsbad" with or 
to any préparation or compôund net a genuine Carlsbad product, so as to 
represent that such préparation or compôund Is genuine Carlsbad salts or 
powder, or which is liable to cause said préparation or compôund of the de- 
fendants to be known in the market as genuine Carlsbad salts or powder. 

A. V. Briesen, for appellants. 
Chas. G. Coe, foi appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The circuit court found: That the 
complainant the city of Carlsbad is now, and has been for many 
years, the sole and exclusive owner of the minerai springs situated 
at the city of Carlsbad, the waters of which hâve been known and 
celebrated for many years for their peculiar and characteristic heal- 
ing, médicinal, and curative qualities; and that said city ia also, and 
has been for many years, the sole and exclusive owner of the lands 
on which said springs are located. That many years ago the said 
city of Carlsbad began to evaporate and prépare the waters of the 
Carlsbad Sprudel Spring — one of the said minerai springs — into a 
crystalline sait, and to sell the same by and under the name and 
désignation of "Karlsbader SprudelSalz," or, in anglicized form, 
"Carlsbad Sprudel Salts," and continued to so prépare, call, mark, 
and sell the said salts until in or about the year 1882, when the 
said city commenced also to prépare the salts evaporated from the 
genuine waters of said spring in a powdered form, and to sell the 
same thereafter; and in or about the year 1887 the said city, in order 
to further distinguish and identify said salts in each of said forms 
so prepared, commenced to call, mark, and sell the said salts in dis- 
tinctive boxes or packages and distinctive bottles in their crystalline 
form, under the name of "Carlsbad Sprudel Sait (Crystal)," and in 
their powdered form under the name of "Carlsbad Sprudel Sait 
(Powder Form)." That prior to January 1, 1887, the city of Carlsbad 
gave by contract to the complainant named and set forth in the bill 
as trading and doing business in Carlsbad as Loebel Schottlander, 
for the term of 15 years, the sole and exclusive right to sell the prod- 
ucts of the Carlsbad Springs, including the said salts in their crys- 
tallized and powdered form; and that said firm of Loebel Schottlan- 
der, on or about January 1, 1887, gave by contract to the complainant 
the Eisner & Mendelson Company the scie and exclusive right to sell 
said product in the United States. That the last-named complain- 
ant has expended large sums of money in advertising the said Carls- 
bad waters and products, and in popularizing them, and extending 
their sale throughout the United States; and that the said Carlsbad 
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salts have become widely and favorably known throughout the Unit- 
ed States by and under the generic name and désignation of "Carls- 
bad Sprudel Salts," and the spécifie terms of "Carlsbad Sprudel Salts 
(Crystal)" and "Carlsbad Sprudel Salts (Powder Form)." Thèse find- 
ings are sustaiaed by proof, and to none of them have défendants 
assigned error. 

The circuit court further found that in short trade phrase and 
abbrevlated and popular form the salts are known hère as the 
"Carlsbad Crystal" and "Carlsbad Powder." There is sufflcient proof 
to sustain such findings, and no substantial conflict of eTidence on 
that point Both crystal and powder are wholly natural compounds, 
with no artiflcial admixture. Their chemical ingrédients corne from 
the Sprudel Springs, and from nowhere else. Under the older process 
of evaporation, by which the crystal is produced, some of the soluble 
constituents of the Carlsbad water are apparently not retained, and 
the product liquifies at about 90° P. The powder contains ail the solu- 
ble constituents of the water, and is easily kept in any climate. It is 
prepared by a more elaborate process of evaporation, which includes 
the introduction of carbonic acid gas, but that gas is not artificially 
prepared ; it is taken from the spring itself. The Carlsbad Sprudel 
Salts in either form, therefore, is a natural product, and well known 
as such; and there is no proof in the case that the complainants have 
used the name Carlsbad upon any but genuine Carlsbad Sprudel 
Salts. And we concur with the circuit judge in the flnding that 
there is no évidence in the record that any artiflcial salts have from 
similarity or otherwise come to be known by the name of Carlsbad, 
as is the case with the Epsora salts, a term now generally applied to 
sulphate of magnesia, whether such sulphate of magnesia cornes from 
Epsom or not. Under thèse circumstances the complainant the city 
of Carlsbad has the right to indicate the origin of thèse natural salts 
by its own name, and would be entitled to the aid of a court of equity 
to prevent any one from using that name to induce the public to ac- 
cept as genuine artiflcial salts not the product of the Carlsbad 
Spring. The complainants proved the sale by défendants of a prép- 
aration designated on the package by the term, "Kutnow's Improved 
Effervescent Carlsbad Powder." A qualifled expert chemist analyz- 
ed the contents of the package. He also analyzed the contents of a 
bottle of the genuine Carlsbad powder. The results of such analysis 
are: 

Oenuine Carlsbad, | Défendants' Package. 

Sulphate of potassium 3.85^ | 

Suli)hate of sodium 41.63 ' Sulphate of sodium , 9.53<î 

Carbonate of sodium 3.16 !...,.... 

Bicarbonate of sodium 31.08 [Bicarbonate of sodium 27.36 

Chloride of sodium , 18.19 j Chloride of sodium 2.59 

Bicarbonate of i:ttiion 0.24 i .... 

jRochelle salts 41.2 

Free tartaric acid 15.27 

Water 1.86 'Water 3.7 

The witness f urtlier testified that the two compounds are entirely 
différent in their chemical composition, and that the alkalinity, 
which it appears is a distinguishing characteristic of ail producla 
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of the Carlsbad Springs, water and salts alike, is very much. reduced 
in the défendants' compound; the respective alkalinity of the two 
being represented, respectively, by 23.3 per cent, ând 5.12 per cent 
Thèse comparative analyses are criticised by the défendants because 
the sample of genuine salts used by the witness was Carlsbad pow- 
der, and not Carlsbad crystal. The préparation which défendants 
sell, however, is described as "Kutnow's Improved Effervescent 
Carlsbad Powder," a phrase which is calculated to suggest that it 
is Carlsbad powder which bas been "improved" and made efferves- 
cent by Kutnow; and a comparison of défendants' compound with 
the genuine powder was, therefore, a fair one. Prom his analyses 
the witness was able to state that défendants' préparation did not 
contain Carlsbad powder. Carlsbad crystals, however, it will be 
remembered, lack some of the natural minerai constituents which 
Carlsbad powder contains. The witness, therefore, on cross-exami- 
nation, admitted that it was possible that défendants' compound 
might contain some salts gained by evaporation from natural Carls- 
bad spring water. He was positive, however, in the assertion that 
80 per cent of the compound was artiâcial, that it contained no 
Carlsbad powder, and that in the distinguishing characteristics of 
alkalinity it was a very différent substance from genuine Carlsbad 
salts of either form. It is, according to the uncontradicted testi- 
mony, substantially a Seidlitz powder, with salts added, since the 
constituents of Seidlitz powder are bicarbonate of soda, Rochelle 
salts, and tartaric acid in about the proportions indicated in the 
analysis; and Kutnow's préparation contains 85 per cent, of those 
constituents, while the genuine Carlsbad salts contain neither Ro- 
chelle salts nor tartaric acid. tJpon rebuttal, complainants called 
a médical practitioner of large expérience with Carlsbad products, 
who testifled that the therapeutic effect of a préparation like Kut- 
now's would be constitutionally différent from that of the Carls- 
bad products. Without this rebuttal testimony, however, complain- 
ants had made out a prima facie case when they showed that the 
préparation which défendants sold was an artificial compound, in 
which it was doubtful whether any sait obtained from the Carlsbad 
Springs was présent at ail, and which contained none of the Carls- 
bad powder upon which it was advertised to be an improvement 
The défendants thereupon proceeded with their défense. S. Kut- 
now, who makes the préparation which défendants sell, is their 
brother, but not connected with them in business, except so far as 
they buy from him the packages of his powder which they sell. He 
is senior partner in the firm which manufactures the powder in 
ÎEngland, and there is no prêteuse that it contains any genuine 
Carlsbad powder. It is contended, however, that Carlsbad natural 
sait, not in the powder form, is used in its préparation to a sub- 
stantial estent, suffiicient to entitle défendants to.claim that it is in 
fact Carlsbad sait, improved by the introduction of other ingrédi- 
ents. Two opinions were flled by the circuit judge, one upon final 
hearing (68 Fed. 794), and one upon an application for a rehearing. 
In the former he says: 
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"If défendants procured genulne Carlsbad waters or salts, and put them up In 
différent fonns, or with other Ingrédients to Improve their taste, or vary their 
efCects, thèse words ['ïmproved EfEervescent Carlsbad Powder"] would be 
trutbful, and tbey would seem to bave a clear rigbt to use them in sucb prépa- 
rations." 

And in the opinion filed upon rehearing he says that "the case 
might be opened to admit such évidence," viz. tliat défendants' pow- 
der contains genuine Carlsbad products, Tlie défendants, however, 
bave scrupulously refrained from calling eitber Kutnow, the man- 
ufacturer,, or any one in bis employ baving knowledge of tbe fact, 
to prove, not tbe formula, wbicb is a trade secret be may not wisb 
to disclose, but even tbe single fact tbat any Carlsbad products at 
ail are used in tbe préparation of bis powder, and, if so, to what 
extent. Tbis failure to produce any compétent proof on tbe impor- 
tant point in tbe case is most suggestive. It is true, défendants 
are sellers only, not manufacturers; but the manufacturer in Lon- 
don bas a common interest with them in the continuance and in- 
orease of such sales, and, if bis préparation contains sufficient gen- 
uine Carlsbad products to justify the use of tbe name be gives it, 
it is inconceivable tbat he would be unwilling to furnish proof of 
tbat fact. Upon tbe whole record it is diflScult to escape the con- 
viction tbat the Kutnow préparation now before the court contains 
no natural Carlsbad water or salts at ail. The défendant Hermann 
Kutnow testifies tbat he "believed" the préparation contained Carls- 
bad Sprudel Sait in crystals, because he bad been so informed by S. 
Kutnow & Co. Tbis évidence was promptly objected to as incom- 
pétent and hearsay, and it is difScult to understand upon what 
theory défendants' counsel ofifered it. Tbis witness also testified to 
tbe bénéficiai opération of tbe Kutnow powder. But, conceding it 
to be a valuable addition to the pbarmacopœia, tbat fact is imma- 
terial. Complainants object to it, not because of any alleged wortb- 
lessness, but because it is represented to be, in part at least, a 
genuine Carlsbad product 

Défendants next put in évidence tbe record of certain proceed- 
ings in.England. Kegistration of their trade-mark was there ap- 
plied for by S. Kutnow & Co. It was opposed by tbe English agents 
of tbe city of Carlsbad, was granted by the registrar, an appeal taken 
to the bigh court of justice, chancery division, and the action of 
the registrar sustained by Mr. Justice North. Tbe record consists 
of the décisions of the registrar and of Mr. Justice North, and of 
varions afiQdavits made in 1891. Early in tbe case a stipulation was 
made by complainants' counsel tbat be would "admit correct and 
true copies of any papers tbat défendants' counsel wishes to intro- 
duce with référence to tbe Kutnow trade-mark litigation in England 
witbout requiring the production or proof of tbe original documents, 
but witbout waiving bis objection on otber grounds to the relevancy 
and materiality of sucb papers" ; and wben tbe record was offered, 
complainants' counsel objected to it as irrelevant and immaterial, 
wbereupon it was injected bodily into tbe case. It covers 80 print- 
ed pages. Tbe circuit court bas pointed out the unsatisfactory 
cbaracter of such testimony wbere the witnesses bave been neither 
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«xàmîned rior cross-exaoïined, and correctly holds tliat "no^Mng 
short of an express stipulation to that f ull effect would make testi- 
mony taken in one case proof of facts in another/' The English 
record moreover, was obnoxious to another and fatal objection. The 
most eursory inspection of it shows that the powder before the 
registrar and the court in that proceeding was made by one Wor- 
Hcek, a chemist in Oarlsbad, accordingto a formula given him by 
KutnoWj and contained at least 15 per cent, of genuine Carlsbad 
Sprudel Sait, obtained in Oarlsbad by Worlicek from Loebel Schott- 
lander, the local concessionaire of the city of Carlsbad. The com- 
pleted compôund, packed in tins, was shipped by the Carlsbad 
chemist: to Kutnow in London, who there repacked it in cartons. 
When it is remembered that the powder in the case at bar is con- 
cededly manufactured, not in Carlsbad, but by Kutnow himself in 
England, and that there is not a scintilla of évidence to show that 
the formula used is the same, it is manifest that the English record 
is irrelevaut and immaterial. This court has ali^ady reprehended 
the practice which pretails in èquity causes of stufiang the record 
with irrelevant testimotiy. Ecaubert v. Appleton, 15;C. C. A. 13, 
67 Fed. 917. Undoubtedly, the circumstances under which the évi- 
dence in such causes is. talien — before an examiner who has no 
power to exclude anything— tend to produce such slipshod and 
unscientiâc records as are frequently presented to the court; but 
counsel certainly owe it tû themselves, their clients, and the court 
not to conduct the trial ôf an equity cause as if the most elementary 
ruiés of évidence weresuspended.!: fit has been suggested that the 
English record contains statemèhts by the complainant the city of 
Carlsbad, or its agents^' which were admissible as "admissions 
against interest." If this be so,, epunsel should havé separately of- 
fered each of such admissions, or: at most the particular affidavit or 
letter in which it is contended that they appeared. Moreover, by 
no stretch of the imagination can it be conceived that the afiQdavits 
presented by Kutnow himself in that proceeding, or the opinions of 
the registrar or of Mr. Justice North, contained any "admissions by 
the city of -Carlsbad." The appellants' counsel states generally in 
his brief that "in the dépositions t»f the offlcers of the city of Carls- 
bad and of the witnesses called by it in the London proceeding" 
will be found évidence of "its knowJedgë of and acquîescence in the 
use of artiflcial Carlsbad salts, and its acquiescence in the use oî 
names for préparations exactly like that of défendants in which 
'Carlsbad' forms a part of the name." TJnfortunately, the brief con- 
tains no référence to the folio whei*e this important évidence is to 
be found. A careful examination has, however, been made of the 
entire English record. The only dépositions of witnesses called by 
the city of Carlsbad which it contains are an affidavit of Zerkendor- 
fer, the burgomaster, signed, but apparently not sworn to, and an 
examination of the same officer, taken in Carlsbad, November 7, 
1891. No admissions of the kind referred to are found therein, the 
witness stating that as soon as he, the burgomaster, found that 
Worlicek was making the compôund in question in Carlsbad, and 
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shipping it to Kutnow in London, he compelled Worlicek to discon- 
tinue making any further préparations. The entire English record 
is therefore irrelevant and immaterial, and should be elirainated 
from the case. 

Défendants put in évidence as an exhibit a box of powders put 
up in small packages like Seidlitz powders, and known as "Lipp- 
man's Carlsbad Effervescing Powders." An analysis of thèse, made 
by défendants' expert, showed that they hâve substantially the 
same composition as thosei sold by the défendants. It is contended 
that thèse are made with the iicensè or consent of the city of Carls- 
bad, and that, therefore, complaina!nts bave acquiesced in the applica- 
tion of the name "Carlsbad" to a préparation like défendants' own. 
There is, however, no évidence of any such license or consent Eis- 
ner, an ofiScer of the Eisner & Mendelsohn Company, complainant, 
testifled that hë had in his possession a déclaration by LippmajQ, 
apparently in the for m of a letter or circular, that he held a revo- 
cable licpnse from the pity of Carlsbad, but such déclaration was 
never prbduced, and, if it had been, it is somewhat dlfflcult to see 
on what ground it could be held compétent évidence of the fact that 
such license had been given him, A circuliar accompanying Lipp- 
man's powders was put in évidence, but it contâins no statement 
that his powders are prepared under any such license. It aiso ap- 
pears that the city of Carlsbad sells "Carlsbad Sprudel Lozenges," 
which are stated on the packages containing them to be "manu- 
factured under the pwn administration of the city of Carlsbad," and 
which contain 10 pér cent, of the ingrédients which are found in 
Carlsbad water and ÔO per cent of cane sugar. We fail to flnd in 
this circunjstance any sUch fraud or misrepresentation as would 
warrant défendants' contention that the complainants do not corne 
into court with clean hands. The Cçntury Dictionary defines a 
lozenge to be "a small cake of sugar or confection, often medicated." 
The Carlsbad Sprpdel Lozenges of the complainants are therefore 
just what they are represented to be, viz. small cakes of sugar, 
medicated with genuine Carlsbad Sprudel Salts. 

The decree of the circuit court is afiSrmed. with co.'ïts. 
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(Circuit Court of Appeals, Third Circuit December 3, 1895.) 

No, 1. 

Tkadb-Mabk— Pbiobitt of Adoption. 

Complainants, who claimed the name "Green Mountain" as a trade-mark 
for a variety of grapevine raised and sold by them, had obtained the cut- 
tlngs from which the vlnes were propagated from one P., in 1885, and after 
some years of expérimental cultivation began to sell the vines, in 1889, 
under the name "Green Mountaiïi." It appeared that P. had discovered the 
originalwild vlne in the Green Mountalns, in 1884 or earlier, and in that 
year sent one of the vines to one H., in New York, with whom he had 
dlscussed the question of a name for the vlne, and had settled upon "Green 
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Monntaln," wMch name he attached to the vlne sent to H.; that In 1885 
be sent another such vlne to H., who propagated vlnes from It to some es- 
tent, and sold them, under thé name "Green Mountain," to varlous persons, 
toeludlng the défendant, who to tum propagated and sold the vlnes under 
the same name. Eeld, that complalnants had not shown priorlty of adoption 
and use of the alleged trade-mark, though P., at the tlme he sold the eut- 
tings to them, had agreed not to seU to any others, and had Informed com- 
plalnants that no vines had been sold whlch would toterfere with them. 

i. Same— Gboghaphical Namb. 

A geographlcal name, dénoting the place of origin of the article to whlch 
it is glven, as the name "Green Mountato Grapes," applied to grapes and 
grapevines, the product of a stock orlginally obtamed from the Green Moun- 
tains, cannot be appropriated as a tiade-mark. Canal Go. v. Clark, 13 Wall. 
822, and Oolumbla MIll Go. v. Alcorn, 14 Sup. Ct 151, 150 U. S. 460, fol- 
lowed. 

8. Samb— Oboanic Ahticlb:. 

The protection of a trade-mark cannot be obtalned for an organic article, 
such as a species of grapevtoe, whicb, by the law of its nature, is repro- 
ductive, and dérives its chief value from its tonate vital powers, todependent 
of the care or ingemdty of man. 

Appeal from the Circuit Court of the United States for the District 
of New Jersqr. 

Bowland Coz, for appellants. 
Augustus T. Gurlitz, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

WALES, District Judge. James Hoyt and Edwin Hoyt sued the 
J. T. Lovett Company for the infringement of their common-law 
and registered trade-marlc, under which they claimed the exclusive 
iBght to propagate and sell grapevines, grapevine slips, and grapes 
cultivated and produced by them, and to which they had given the 
name of "Green Mountain Grape." The circuit court dismissed the 
complainants' bill, on the ground that "the case seems clearly to fall 
within the principles stated by Mr. Justice Jackson in Mill Co. v. 
Alcorn, 150 U. a 460, 14 Sup. Ot 151, and is governed by it." In the 
case referred to the court says: 

"The gênerai principles of law applicable to trade-marks, and the condi- 
tions under which a party may establish an exclusive right to the use of a 
name or symbol, are well settled by the décisions of this court, • • * 
whlch • • * establish the following gênerai propositions: • * * (3) 
That the exclusive right to the use of the mark or device claimed as a trade- 
mark is founded on prjorlty of appropriation; that is to say, the claimant of 
the trade-mark must hâve been the first to use or employ the same on llke 
articles of production. (4) Such trade-marks cannot conslst of words in com- 
mon use as designating locality, section, or région of country." 

The law being thus settled, we hâve only to consider its application 
to the facts of the case now before us. 

1. Priority of Adoption and Use. Each of the parties to the prés- 
ent suit has been for many years extensively engagea in the business 
of a nurseryman; the complainants at New Canaan, in the state of 
Connecticut, and the défendant at Little Silver, in the state of New 
Jersey. Thebill allèges that the complainants, in and about the year 
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1886, discoTered the TiDe to which, after three years of expérimental 
«ultivation and propagation, tàey gave the name of "Green Mountain 
Grape"; that they selected and used this name as a trade-mark in 
advance of ail others, and hâve sinoe continuously used it to dénote 
and indicate their grapevines, and aiso the grape produced theref rom ; 
that the said trade-mark was registered in the patent office of the 
United States on the 27th of August, 1889; and that the défendant 
has fraudulently used the same. The answer dénies ail the material 
matters set out in the bill, excepting the fact of registration, and 
specially dénies that the complainants were the first to sélect and 
adopt the name which they claim as a trade-mark. The record shows 
that J. M. Paul, who carried on a nursery on a small scale at North 
Adams, Mass., in the year 1884, and probably earlier, found some 
grapevines growing wild on or near the side of the Green Mountains, 
in the state of Vermont, on the farm of Mr. Clough, from whom he 
bought them, and that in the spring of that year he sent one of the 
vines to Mr. Hathaway, of Easton, N. Y, with a wooden label at- 
tached thereto, bearing the words "Green Mountain." Previous to 
this Mr. Paul, while on a visit to the home of his old-time friend, Mr. 
Hathaway, had mentioned his discovery of the vines, and the two, 
after talking over the subject of a suitable name for the new vine, had 
concluded that "Green Mountain" "would cover the whole." The 
first vine planted by Mr. Hathaway did not live, and in the spring of 
1885 he planted another of the same variety, labeled with the same 
name, received from Mr. Paul, which survived, and bore fruit in the 
summer of 1886; and from this last vine he sold eyes on slips to 
différent buyers, among whom was the J. T. Lovett Company, by the 
name of the "Green Mountain Grape." This witness also states that 
he had sold and given away some of thèse vines to his neighbors as 
the Green Mountain grape, and that the vines are now known in his 
neighborhood by that name. Mr. Hathaway is distinct in his recol- 
lection of the circumstances thus briefly narrated, and he is cor- 
roborated as to the fact of prior use by other witnesses. Mr. Edwin 
Hoyt, one of the complainants, and the only witness produced in sup- 
port of the bill, says that Mr. Paul sent them a sample of the Green 
Mountain grape in the spring of 1885; that they had at first thought 
of calling it the "New Canaan Grape," and had prepared a device, 
taken from a pictorial Bible, representing the two returning épies 
bearing on their shoulders a staff from which was suspended a large 
cluster of grapes, but upon f urther reflection "we thought the words 
'Green Mountain,' the place where the vine originated, would carry 
with it the idea of hardiness; that, perhaps, the vine would take bot- 
ter; * * • and we flnally adopted the name 'Green Mountain,' 
with the same picture"; and that this name has been used by them 
sinoe January, 1889. Mr. Hoyt also states that the vine was dis- 
eovered by Mr, Paul, who bought it of Clough. In a letter from the 
complainants to the défendant, dated September 11, 1888, they wrote: 
"We send you by express a sample of our new grape, the 'Green 
Mountain.' This grape originated in the Green Mountains; henceita 
name." The complainants published two advertisements, dated, re- 
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_ spectiyel^, February, 1890, and August, 1890, in whicTi, after describ- 
ing tli]e excellent qualities of their new grape, they notify tke public 
that: 

"Each vlne Bold will be sealed with our trade-mark. * * * Our copy- 
right name, 'G reen Mountain,' gives us the exclusive right for Its propaga- 
tion for saie." 

On Augiist 25, 1890, the défendant wrote to the complainants, in- 
quiring: 

"On wliat terms will you supply us some seals? A party ofCered us tlie 
wood of a vlne of tlie Green Mountain grape last fali, whlch he said came 
into his possession before you had purcliased. Tliis was before v?e iinew 
that you were golng to hâve the grape copyrighted, and we bought the wood, 
and propagated from it a few vines, perhaps a hundred." 

The complainants reply by letter to this inquiry, on August 27, 
1890: 

"You say you got the wood of a party who procured it before we had pur- 
chased it. We do not think this can be so, as we hâve had it nearly five 
years now, but did not offer it for sale until last sprlng a year ago. Would 
you object tellîng us from what source you received your woodî Mr. Paul 
told us there were no vines sold which would do us any harm. He Is dead 
now, and there is ho finding out to whom he sold vines, or the date he bought 
the vines from Mr. Clough." 

At the time of the sale by Mr. Paul to the complainants, — De- 
cember 20, 1885, — he entered into a written contract with them, 
the substance of which was that he would furnish the wood grown 
from the Green Mountain vine on his place, or nnder his control, so 
long as the said Hoyt's Sons shall require it, or until six years 
shall hâve expired; and without the latter's consent would not fur- 
nish the wood to any other person. It is quite probable that the 
complainants honestly believed they had acquired the sole right, 
under this agreement, to propagate and sell the vine, but they acted 
mistakenly, since the évidence proves that, besides Hathaway, at 
least two other persons — Mr. Terry and Mr. Francis — had each pro- 
cured a Green Mountain vine from Mr. Paul, and had successfully 
cultivated them, before the complainants Ijad decided to adopt 
"Green Mountain" as a trade-name. The registration of the trade- 
mark does not help the complainants. It amounts to nothing more 
than prima facie évidence of ownership, and does not confer a title 
upon the claimant, if some other person has, by adoption, acquired 
a prier right to its use. Mamif acturing Co. v. Ludeling, 22 Fed. 
,826. In Canal Co. v. Clark, 13 Wall. 322, the court said: 

"The office of a. trade-mark is to point out distinctively the oi-igin or owner- 
ship of the article to which it Is afflxed; or, la: other words, to give notice 

■ who was the,producer. This may, in many cases, be done by a name, a 
mark, or a qevice well known, but not previously applied to the same 

-article." ,' ' 

The défendant is not cljarged with ap attempt; to palm off his 
goods as th6s gôod? of the complainants, nor is there any évidence 
that the défendant attempted tg deceive the public by a counterfeit 
or. ai^y, imitation of the latter's device, On this branch of the case 
thei evidénc^ appears to be cpnclu^iye that the cpjuplainants had 
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been anticipated in the use of the name which they undertook to 
claim as a trade-mark. We hâve not overlooked tlie contention of 
counsel that the prior use by Messrs. Hathaway, Terry, and Francis 
was not a commercial use, and was only for a short period before 
the registration. This distinction is unimportant in Tiew of the fact 
that the name had already become extensively recognized and well 
known before the sélection by ccmplainants as descriptive of this 
particular variety of grape; and the length of time it had been on 
the market, if anterior, is not material. No usage or custom has 
been brought to our notice in support of the suggestion that the 
right of the public to the use of a name, as applied to a particular 
article, is limited by the number of sales, few or many, which may 
hâve been made préviens to its adoption by a person who claims it 
as a trade-mark. It is not pretended that Mr. Hathaway was un- 
der any obligation which should hâve prevented him from selling 
the vines when he did ; and one lawful prier sale by him, like Mer- 
cutio's wound, is enough. 

2. The Right to the Use of a Geographical Name. This conclu- 
sion dispenses with anything more than a brief référence to the 
other défenses. The words "Green Mountain" being used to dénote 
the place of origin of the article to which they were affixed, and 
the fact that this article is a natural product, bring the présent case 
within the rule laid down in Canal Co. v. Clark and Mill Co. v. Al- 
corn, already cited. In the first of thèse cases the attempt was 
made to secure to the complainant the exclusive use of the name 
"Lackawanna Coal," as applied, not to any manufacture of theirs, 
but to that portion of the coal of the Lackawanna valley which 
they mined and sent to market, diifering neither in nature nor qual- 
ity from ail other coal of the same région. The reasons why such 
use cannot be allowed are thus presented by Mr. Justice Strong, 
speaking for the court: 

"No one can claim protection for tlie exclusive use of a trade-mark or trade- 
name which would practically give him a monopoly in the sale of any goods 
other than those produced or made by himself. If he could, the public would 
be injured, rather than protected; for compétition would bê destroyed. Nor 
can a generic name, or a name merely descriptive of an article of trade, of 
its qualities, ingrédients, or characteristics, be employed as a trade-mark, 
and the exclusive use of it be entitled to a légal protection. • * * He 
has no rlgbt to appropriate a sign, or a symbol, which, from the nature of the 
fact it Is used to signlfy, others may employ with equal truth, and there- 
fore hâve an equal right to employ for the same purpose. And it Is obvions 
that the same reasons which forbld the exclusive appropriation of generic 
names, or of those merèly descriptive of the article manufactured, and which 
can beéalployed witli truth by other manufacturera, apply with equal force 
to the appropriation" of geographical names, designatlng districts of country. 
Their nature is such that they cannot point to the origin (Personal origin) of 
the arti<;le8of trade to which they may be applied. • * * It must be 
considered as sound doctrine that no one can apply the name of a district of 
countiT* to ft wëll-known article 6f commerce, ahd obtain thereby sutb an 
exclusive right to the application as to prevent others inhabiting the district, 
or dealing in similar articles coming from the district, from truthfuUy using 
the same désignation." 

In Mill Co. V. Alcom the court repeats and approves the rule 
thus laid down. Its application hère is obvions. Ail tbe vines 

v.7lF.no.l — 12 
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which werè sold or gîyen away by MrJ Paul were tHe products of 
the orginal vine taken from the Green Mountains, and "hence its 
name." The vine planted by Mr. Hathaway, and the wood sold by 
him to the défendant, were reproductions of the parent stock, and 
both bnyer and seller could rightfully use the name by which it had 
been first called. To hâve sold it under any other name would hâve 
been a déception on dealers in similar articles, who were entitled to 
know its pedigree and history. The name given to the vine and to 
the grape is geographical, designating a partieular district or country, 
and cannot be employed by the complainants to the exclusion of 
others who deal in similar articles originating in the same locality. 
3. The remaining objection to the bill is that the protection of a 
trade-mark cannot be obtained for an organic article which, by the 
law of its nature, is reproductive, and dérives its chief value from 
its innate vital powers, independently of the care, management, or 
ingenuity of man. This question is conceded to be novel and un- 
precedented. Tested, however, by the gênerai principles regulating 
sales of Personal property, there is no doubt that a sale of seeds, 
plants, or vines, when detached from the soil in which they grew, 
carries with it, on delivery, the right of property in the buyer, not 
only in the article so bought, but also in the natural increase or 
products of the same when sown or replanted. Neither the com 
mon law nor the statutes relating to trade-marks extend the protec- 
tion of trade-names to things which are valued more for their nat- 
ural powers of reproduction and increase than for any other quali- 
ties. The facts in the présent case afford an apt illustration of 
the incongruity of a contrary doctrine. A man buys a grapevine, 
to which is attached a metallic label stamped with the trade-mark 
of the seller. In the absence of a spécial contract between the 
parties, what is to prevent the buyer from cultivating the vine, and 
selling its products, whether of wood or of fruit, under the name of 
the parent stock? Certainly not a trade-mark. To repeat the 
words of Mr. Justice Strong: 

"No one can obta.ln protection for the exclusive use of a trade-mark or trade- 
name which would practically glve him a monopoly In the sale of goods other 
than those produced or made by hlmaelf." 

The Hoyts did not make the Green Mountain vine, nor, strictly 
speaking, did they produce it. It grew ont of the earth, was 
fashioned by nature, and endowed with powers and qùalities which 
no himian ingenuity or skill could create or imitate. If such pro- 
tection as that now claimed by the. complainants was allowed, a 
breeder of cattle could with equal propriety and reason demand 
like protection for the natural increase of his herd. In every as- 
pect such çlaiois would seem to be impracticable and inéquitable. 
There was no error in the decree of the circuit court, and it is 
therefore afflrmed. 
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OHBMIOAI, RUBBER CO. T. RAYMOND RUBBER 00. et «0. 

(Circuit Court of Appeals, Tblrd Circuit December 11, 1895.) 

No. 19. 

1. Patehts— Construction oi' Claims. 

The speclflcatlons of a patent for treatlng rubber waste, so as to re- 
cover the rubber tlierein by the use of sulphurlc acld at a hlgh tempéra- 
ture, stated that "diluted" sulphurlc acld was useless for the purpose, 
and that the Invention rested upon the dlscovery that the rubber in the 
waste would reslst the action of "strong" sulphurlc acld, and that the 
strength would dépend npon the proportion of liber in the waste; and the 
patentée stated that in practlce he had used acld of the strength of 60° 
Baume. In the claims the sulphurlc acld to be used was deslgnated as 
"strong," "of sufflclent strength," etc. HeM, that the patent should be con- 
strued as limlted to the use of the strong undiluted sulphurlc acld of com- 
merce. 68 Fed. 570. affirmed. 

S. Samb— Indefinitb Spécifications. 

If it was really intended to cover by the patent the use of sulphurlc 
acld diluted wlth water, the patent was void for not desoriblng the 
patentee'B partlcular solution wlth the certaiuty required by the patent 
laws. 

8. Samb— Pbocess op Tbeating Rubber Waste. 

The Mitchell patents, Nos. 300,720 and 249,970, for a method of recov- 
ering rubber from rubber waste by treatlng It wlth strong sulphurlc 
acld at boillng beat, construed and limlted, and held not infringed. 68 
Fed. 570, affirmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

This was a bill by the Chemical Rubber Company against the 
Raymond Rubber Company and others for alleged infringement 
of certain patents relating to the art of treating rubber waste for 
the recovery of the rubber contained therein. The circuit court 
dismissed the bill, holding that, according to its construction of 
the patents, there was no infringement 68 Fed. 570. Complain- 
ant appeals. 

B. F. Lee, for appellant. 
Francis T. Chambers, for appellee. 

Before ACHESON, Circuit Judge, and BUTLER and GREEN. 
District Jndges. 

ACHESON, Circuit Judge. This appeal involves two letters 
patent, granted to N. Chapman Mitchell,— one numbered 249,970, 
dated November 21, 1881, issued upon an application filed May 
19, 1881, and the other numbered 300,720, dated June 17, 1884, 
issued upon an application filed May 5, 1881. The subject-matter 
of thèse patents is the treatment of rubber scrap and worn rubber 
goods, to recover the rubber contained therein, so that it can be 
used again. The patent later in date of issue, it will be perceived, 
was flrst applied for. In that patent no mention is made of the 
employment of live steam in the practice of the described pro- 
cess; whereas the patent of 1881, issued upon the later application, 
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speciflcally claims such use of steais. There îs no other snbstan- 
tial différence between the two inventions as described in the 
spécifications of the patents as the j were issued. 0a January 
8, 1894, however, the complainant , filed in the patent office a dis- 
claimer to eliminate from patent No. 300,720 ail référence to 
muriatic acid, which that patent, as iesûed, embraced eqtially with' 
sulphuric acid, ' 

The claims of patent Ko. 300,720 (giving effect to the disclaimer) 
are as follows: 

"(1) As ati Improyement lu the art of tjrçating rutvber waste for the rêCov- 
ery of tlieTlibbër thèrèfrom, bolUng sald Waste In sulphuric acid of a strength 
sufflcietit. to eliminate and! destroy the flbrous matèrlal wïth which the 
waste is cpmbined, substaiitîally as set forth, ' 

"(2) The wlthih-descrlbed process of elimlnating woolen flber from rub- 
ber waste cohtâlnlng the samé, said mode conslstlng in boillng the waste in 
sulphuric acid of sufflclent strength to eliminaite sald woolen fiberS, as set 
forth. 

''(3) As an Improvement In the art of treatlng rubber wàSté for the récov- 
ery of rubber therefrom, the process herèln described, sald process conslstlng 
In first boiling the waste. In strong sulphuric kcld, a;nd then; washlng the 
mass resultlng from the acid treatment, ail substantially as set forth." 

The other patent, No. 2#9,970, has a. siftgle daim, natoély: , 

"As an improvement In reçovering mbber from rtibber waste, 'Wherein the 
rubber waste Is boiled in stroing sulphuric or muriatic acid, the' process of 
brlnglng such acid into immédiate contact with ail portions :of the mass, 
which consists in injectlng steam into the strong acid in the tank containiug 
the mass, Wihere]t)y the steftn} pénétrâtes : every portion of thet :maas,:{ind,câr- 
rles the acid with it, as speclfied." 

The court b«low dismissed thé bill of complaînt, onthe ground 
that, upon the proper cohstraction «of the claims, the défendants" 
did not Infringe either patent. Th« court was of the opinion that 
the sulphuric acid which thé patentée intended shoiild be used in 
the practicé of hi» described processes, and which the patents 
call for, is the stroâg sulphuric acid of commerce, and that the use 
of sulphuric acid when very substantially diluted by adding water, 
according to the practicé of the défendants, is not within any 
of the claims. We are ail convinced that the court was right in 
thus construing . the patents. We quite concur in the view that 
the claims nfust be read in connection with the respective spécifi- 
cations, and that, when so read, the défendants cannot be deémed 
to be infringers thereof. This conclusion will be amply vindi- 
cated by an analysis of the spécifications. 

In eàch of the spécifications the patentée states that many at- 
tempts had been made to recover the rubber from rubber waste, 
and that among the plans proposed for the purpose was "the sub- 
jecting of the scraps o^ waste to the action of boiling water or 
steam, or to heated solutions of caustic alkali or diluted sulphuric 
acid; but ail Of thèse processes hâve been so fàr from practical 
that the waste is generally considered valueless." 

He then proceeds to announce his discovery thus: 

"I hâve ascertained that the rubber ih the waste will effectuaJly resist the 
action of strong sulphuric or muriatic acid, heated to a high température, 
but that the textile material will yield to the corrosive influence of the acid.*' 
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Then, describing hvs process, he states : 

"In caxrying out my invention, the aeid is first deposited in tlie bpttom of 
a tank or vat, into which the waste is then introduced, and the tank or vat 
closed. The aeid is then heated by means of a steam coil, steam jacket, or 
in some other suitable manner; steam at a pressure of f rom fif ty to seventy- 
flve pounds being used, so as to impart a high degree of heat to the aeid." 

He further states: 

"The strength of the açid and the quantity employed In respect to the qnan- 
tity of material treated will dépend upon the proportion of flber and impuri- 
ties in the waste. In practlce I hâve used aeid of the strength of (56° Baume, 
employing for every one thousand pounds of wastç from three hundred to 
flve hundred pounds of suiphu'riç aeid, or from four hundred to seven huu- 
dred and fifty pounds of muriatic acid." 

,He tlien adds that, when the rùbber is combined with woolen 
fabric having long flbers of extra strengtli, he sometimes adds to 
the sulphuric or muriatic acid about one-twentieth part of its 
weight of fluoric acid. IsTow, it is hère to be noted that fluoric 
acid is à much stronger àcid than éven sulphuric acid. 

Down to this point the statements of the two spécifications 
are alike. In patent No. i2i9,970, However, it is set forth that an 
essentiàl îeature of that invention is "the direct injection of liye 
steam into fhe mass in the tank, as the steam pénétrâtes every por- 
tion of the mass, and carries the acid with it." The patentée then 
adds: 

"There can be no appréciable dilution of the acid by condensed steam in 
my apparatuSj as the contents of the tank are maintained at a very blgh 
température, and the steam or yapor, as it rises above the mass in tlje tanji, 
passes at once throu,<ïh the draft tube, D, go that the accumulation of v^ater 
due to condensation of steam is vèry slight" 

There is not to be found in either spécification the remotest hint 
that the patentée proposed to dilute his acid with water. To the 
direct contrary, as we h^ve seen, he states that the subjecting of rùb- 
ber waste to tiae action of heated solutions of "diluted sulphuric acid" 
had prpved not to be practical. He is careful to explain why the steam 
"which pénétrâtes every portion of the mass, and carries the acid with 
it," does not, by condensation in the tank, appreciably dilute the acid. 
His particular description of the method of carrying out the inven- 
tion, namely, depositing the acid in the bottom of the tank, introdu- 
cing the waste therein, and then elosing the tank, excludes the idea 
of adding water. He states that, in practice, he has used acid of 
the strength of 66° Baume, and in one contingency, suggests more 
heroic treàtment by the addition of fluoric acid. 

Nor are the patentee's above-cited statements modifled or aifect- 
ed by the two subséquent amendments which form the elosing para- 
graph of the spécification in No. 300,720 . The occasion of the first 
of thèse amendments was the adverse citation by the examiner of the 
patent of 1863 to Haywood; whereupon the applicant by amendment 
declared that his invention was distinct from Haywood's described 
treàtment, and that such "dilute acid" as he proposed could hâve 
no appréciable effect in destroying the fiber. The other amendment 
was the disclaimer of the subject-matter of the French patent to 
Faure, who describes a process of treating rubber scrap in which he 
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employs snlphuric acid of a strength from 50° to 58° Baume, at a 
température of from 60° to 80°. TMs disclaimer deservea to be 
quoted at leûgth: 

"Neither do I clalm the subjecttng of rubber waste to the action of sulphuric 
acld of sufflcient strength to destroy flbrous matter contained in the waste, 
that being described In the French patent of Faure, No. 91,665, Aprll 3, 1871. 
Sulphurie acid^ however, if employed at ordlnary températures, or at any of 
the températures set forth or suggested by Faure, acts Injuriously upon the 
rubber; and my Invention, as hereinbefore stated, is based upon the diseovery 
that the rubber in the waste will efCectually resist the action of strong sul- 
phurie or muriatic acld, heated to a blgh température." 

Hère îs plainly set forth the supposed diseovery of Mitchell, — ^the 
basis of his invention, — ^that strong sulphnric acid, if raised to a high 
température, will not injure the rubber. The patentable différence 
between Faure's procesô and that of Mitchell is declared to lie in 
MitcheU's use of a much higher température than any contemplated 
by Faura 

In enforcement of this view, Mr. MitcheU's solicitors, in answer to 
a citation by the examiner of Faure's patent as showing "want of 
novelty," on May 16, 1884, wrote to the commissioner of patents thus: 

"The refrénée cited In the officiai letter of May 15th is referred to in appii- 
cant's specifleation, is especlally dlsclalmed therein, and the difCerence be- 
tween the subject-matter thereof and that of appllcant's Invention is clearly 
pointed out in the paragraph preceding the claim. The claim is limited to 
boiling the waste In acid, whereas the Faure patent describes the use of acid 
at comparatlvely low températures." 

This letter, which closed the correspondence between the appll- 
cant's solicitors and the commissioner, is consistent with the views 
which thèse solicitors had previously nrged upon the patent office, 
as ground for dissolving an interférence between Mr, Mitchell and 
other parties, namely, that MitcheU's diseovery was "that strong, 
undiluted commercial acid, with beat, can be used for the recovery 
of rubber." We do not refer to this action of Mr. MitcheU's solici- 
tors as creating any matter of estoppel as against him, but as a sig- 
nîflcant fact. Conflnihg ourselves, however, to what appears on the 
face of MitcheU's patents, their fair meaning, we think, is that the 
strong undiluted sulphurie acid of commerce is to be employed in the 
practice of his invention. 

We hâve only to add that if Mr, MitcheU's invention, as is now 
claimed, really involves the use of diluted acid, and dilution with wa- 
ter is requisite to the opération, it was his duty to describe the solu- 
tion or State the practical rule which accomplishes the desired resuit. 
His own spécifications set forth that unsuccessful attempts had been 
made to subject rubber waste to the action of heated solutions of 
diluted sulphurie acid for the purpose of recoveriug the rubber. This 
made it aU the more necessary that he should distinguish his par- 
ticular solution from those already tried. Merely to describe the use 
of heated acid, without any information whatever as to the extent 
of the required dilution of the acid, was to add nothing to the stock 
of common knowledge. MitcheU's invention, it will be observed, 
rested upon an original diseovery, and he was bound to disclose fuUy 
to the public, in and by his patents, his modus operandi. Upon this 
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point the provisions of section 4888 of the Eevised Statutea are im- 
perative. 
In Wood V. Underhill, 5 How. 1, 5, the court said: 

"But when the speclflcatlon of a new composition of matter gives onjy the 
names of the substances which are to be mixed together, wlthout statiug 
any relative proportion, undoubtedly it would be the duty of the court to 
déclare the patent to be void. And the same rule would prevail where it 
was apparent that the proportions were stated ambiguously and vaguely." 

In Tyler v. Boston, 7 Wall. 327, 330, speaking of a discoTery of a 
new substance by means of chemical combinations of known materi- 
als, the court declared: 

"Where a patent Is claimed for such a dlscovery, it should state the com- 
ponent parts of the new manufacture claimed, wlth clearness and précision, 
and not leave the person attempting to use the dlscoyery to flnd it out 'by 
experiment.' The law requires the applicant for a patent right to deliver 
a written description of the manner and process of mailing and eompound- 
ing his new-discovered compound. The art Is new; and therefore persons 
cannot be presumed to be skilled In it, or to antlclpate the results of chemical 
combinations of éléments not in dally use." 

In the récent case of Consolidated Electric Light Co. v. McKees- 
port Light Co., 73 0. G. 1289, 1291, 16 Sup. Ct. 75, the suprême court, 
after citing section 4888, Kev. St., said : 

"The objeet of this is to apprise the public of what the patentée clalms as 
his own, the courts of what they are called upon to construe, and competing 
manufaeturers and dealers of exactly what they are bound to avoid. Grant 
V. Raymond, 6 Pet. 218, 247. If the description be so vague and uncertain 
that no one can tell, except by independent experiments, how to construct 
the patented device, the patent is void." 

Under thèse authorities, it is plain that, upon the appellant's 
theory of Mr. Mitchell's inventions, his patents are void for lack of 
compliance with the statutory requirements with respect to the 
description of the manner and process of using his discovery, 

The decree of the circuit court is afSrmed. 



RBMINDER LOCK CO. et al. T. ADLBR et aL 

(Circuit Court, S. D. New York, December 23, 1895.) 

Patents— Construction of Claims— Vai.ve Locks. 

The Stiner patent. No. 413,794, for an Improvement in valve locks, 
whereby the performance of one act (such as turning off the water In 
a building at night) Is Insured by making It Impossible to perform an- 
other act (such as locklug the front door of the building) until the water 
Is turned ofC, covers an invention suffldently meritorlous to warrant a 
libéral construction of the claims, and the application of the doctrine of 
équivalents. Heldi, therefore, that the patent was Infrlnged by a mechan- 
Ism which, though différent In appearance, was composed of parts which, 
lu functlon and opération, were the counterparts of the éléments of the 
first clalm. 

This was a MU in equity by the Eeminder Lock Company and others 
against Marcus Adler and others for infringement of a patent relating 
to valve locks. 
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Thîs îs an equity suit for infringement of letters patent No. 413,794, 
granted to Clarence M. Stiner, October 29, 1889, for improTeménts in 
valve locks. The patent is now owned by the complainants. Stiner's 
idea was to insure the performance of one act, such as turning ofiE the 
water in a building at night, by making it impossible to perform an- 
other act, such as locking the front door of the building, until the wa- 
ter bas been turned off. To illustrate : The porter, on unlocking the 
door in the morning, flnds the water turned olï. There is but one 
way for him to get water. He must take the key which unlocked 
the door and with it unlock the water valve. The moment he does 
this the key becomes caught in the valve look or "trapped." The key 
can only be released by closing and locking the water valve In other 
words, the porter cannot lock the door at night until he bas shut off 
the water. The spécification says: 

"The device used consista of a key whlch flts two différent loclîs. One 
of the locks is arranged so that when net In use as a seal it may be canied 
about or removed from Its normal position, and its construction Is such 
that it cannot be thus removed without first inserting the key and turning 
it. This act locks the key within the lock, so that when the lock is removed 
the key cannot be used in another lock untîl it bas been released. To re- 
lease the key nécessitâtes the replacement of the lock and the throwing of the 
boit. This having been accomplished the key may be removed from the lock 
and used on the second lock." 

The patentée describes the device shown in the drawings, prefacing 
it, however, with the statement that it is one of many which may 
be used in practicing the invention. He says: 

"I therefore do not confine myself to the particular form of lock nor to 
the particular manner of handling It The central idea is to enforce the 
performance of an act or duty by rendering the performance of another 
act or duty dépendent upon the performance of the tirst act. The form of 
lock hère shown it Is obvions may not be adhered to. I may use a 'Yale' 
lock and key or any other form of lock wherein it is impossible to wlth- 
draw the key except it be turned to a certain point. It is obvions also, as 
before stated, that the invention may be used in many instances, among 
which may be mentioned in couples a front and back door, any two doors, 
a stable-door and a house-door, a safe or vault and main door of a bank, and 
many other instances which It is not necessary to mention herein." 

The claims involved are the flrst and fourth. They are as follows: 

"(1) In cornbination with a lock-holder, a lock which may be embraced by 

the said holder, but which is removable therefrom, a keeper, and a key 

adapted to operate said Jocb to lock the keeper, holder, and lock together, for 

the purpose described." 

"(4) A lock, in cornbination with a lock*holder which embraces the lock, 
said holder being provided with an openlng, and a keeper adapted to pass 
■through or into said opening to become engagea with the lock." 

îhe défense is that the claims must be narrowly construed and, 
so construed, are not inf ringed. 

Alfred Ely, for complainants. 
Louis 0. Eaegener, for défendants. 

COXE, District Judge (after stating the facts). The idea of en- 
forcing one act by piaking thp perforpiaifce of another act dépendent 
thereon was not. héTy with Stiner, ïhe inechanism by, which he car- 
rië's oùt the iâfea iâ nèw with Mm.' It'wàs old to trajp keys and to 
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attach reminders to keys. The patent to Weil shows an electric ap- 
paratus designed to accomplish substantially the same object as 
Stiner's, but operating in a totally difEerent way. The electric circuit 
which opérâtes the cut-off valve is set in motion by putting a weight 
on a lever or taking it off. This weight may be a key, but it may be 
anything else as well. The porter if he desires to do so can hang 
a nail on the lever and carry the front door key in his pocket contin- 
uously. It is obvions that the patented device is simpler, cheaper 
and more effective than the Weil apparatus. The same may be said 
of the crude and ineflective Hellenberg structure. Thèse are the 
best références offered by the défendants, and Stiner is many steps in 
advance of both. They make the performance of the desired duty 
optional; he makes it compulsory. It is the différence between a re- 
quest and an order. The use of Stiner's mechanism insures obédi- 
ence; none of the prior de vices does this. A porter using his lock 
is compelled to shut off the water bef ore he can lock up for the night. 
There is no alternative except to pick the lock. Of course the ob- 
ject of the invention is to prevent carelessness, not crime. A corrupt 
porter could, of course, circumvent ail of thèse devices, but as a safe- 
guard against forgetfulness and négligence Stiner's lock is without 
doubt the best yet devised. 

Another f eature pf the Stiner invention not f ound in prior struc- 
tures is the locking shut of the water valve at night. Before the 
porter can release the key he must not only turn off the water, but 
he must lock the valve in the closed position so that no water can 
get into the building either by accident or design. It is clear, then, 
that Stiner has made a valuable invention possessing éléments of ex- 
cellence not hinted at in the prior art. His is not a pioneer patent 
in the sensé that he was the flrst to enter this field, but it is suffl- 
ciently meritorious to warrant a libéral construction of the claims; 
a construction broad enough to enable the complainants to restrain 
those who accomplish the identical resuit by similar or équivalent 
means. 

Claim 1 has the following éléments in combination: (1) A lock- 
holder. (2) A lock which may be embraced by the said holder but 
which is removable therefrom. (3) A keeper or hasp. (4) A key. 
The use by the défendants of the lock-holder and key is undisputed. 
There is also a lock which may be embraced by and can be removed 
from the holder and there is a rigid métal attachment to the valve 
handle which swings with it into engagement with the holder and 
when locked in this position effectually prevents the use of water in 
the building. The défendants' brief concèdes that the inventer is enti- 
tled to "any fair équivalents of the means invented by him coming 
within the essence and gist of the invention." It is thought that this at- 
tachment is such an équivalent and that in using it the défendants 
hâve appropriated "the essence" of the invention. Tliat thèse parts 
accomplish the same resuit as the complainants' device is admitted, 
but, it is said, that they do it by différent means. In a limited sensé 
this is true, but, as before stated, the patent is not restricted to the 
exact détails shown and described. The défendants' mechanism, 
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thoiigb it bas a différent appearance to the eye, will be found on 
analysis to contain parts, which in function and opération, ate the 
counterparts of tlie éléments covered by the first claim. There is 
a movable lock, a lock-holder, a key and a part attached to the valve 
■which ebgages with the bolder. The parts are locked together and 
the key "trapped" precisely as in the Stiner device. The spirit is 
the same, the letter is différent. The principal controversy arises 
over tbe alleged missing élément, the "keeper," in the défendants' de- 
vice. There is little diflQculty on this point unless the patent is de- 
Btroyed by an exceedingly narrow construction. That the défend- 
ants use a "keeper" is self -évident It is admitted that their valve 
bandle is kept The part which keeps the valve handle is the "keep- 
er." ItS size, shape and distance frôm the valve are immaterial. 
It does not cease to be the "keeper" because the lock or a part thereof 
is attached to it 

It foUows that claim 4 is also infringed for the défendants' holder 
is provided with an opening into which the keeper passes to become 
engaged with the lock. 

The complainants are entitled to the usual decree. 



ROBBINS et al. v. DUEBBR WATCH-GASE MANUF'G 00. et al. 

(Circuit Court, N. D. Ohio, E. D. December 2, 1895.) 

No. 4,935. 

1. Patents— Watch Cases— VAMDiTT—lNFKtNQEMBNT. 

The patent of Oaleb K. Oolby, dated October 23, 1883 (No. 287,001), for 
improvement In watch pendant, helA valld, and Its first claim Infringed by 
the watch cases manufactured and sold by the Dueber Watch-Oase Manu- 
facturlng Company. 

2. 8amb— Qenebai, Use. 

Extenslve récognition by the publie, large sales, and the faet that manu- 
facturers hâve generally taken license under the patent, are potential 
facts, largely Influencing the judgment of the court 
8. Samb— Improvement upon Patentbd Dbvicb. 

A device is none the less an Infrlngement because it contains an Im- 
provement upon the patented Invention. 

4. Same. 

WlnajQS V. Denmead, 15 How. 343, cited, approved, and followed. 

This was a suit in equity by Eoyal E. Eobbins and Thomas M. 
Avery against the Dueber Watch-Case Manufacturing Company, 
John C. Dueber, its président, and Winthrop A. Moore, its secretary 
and treasurer, for alleged infrlngement of a patent. 

Prindle & Eussell and Lysander Hill, for complainants. 
Chas. R. Miller and M. D. Leggett, for défendants. 

EICKS, District Judge. This is a suit for an injunction re- 
Btraining the défendants from infringing a patent issued to Oaleb 
K. Colby on the 23d of October, 1883 (being patent No. 287,001), 
for an improvement in watch pendants. The prayer of the bill 
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is also for an account of profits, and damages for the défendants' 
infringement, from February 13, 1891, to the présent time. The 
défense is — First, that the patent is invalid; second, that the claim 
is not infringed. The défendants seem to rely entirely upon the 
prior patents to sustain the défense of invalidity, and in support 
of the défense of noninfringement they show the state of the art 
before Oolby's invention, claiming that Colby's daim was limited 
by proceeding in the patent oflce, and relying further upon cer- 
tain différences in construction between the Colby device and the 
defendant's watch case. Only the flrst claim is involved in this 
issue. That daim reads as follows: 

"Flrst, the combinatlon In a stem-windlng watch of the tubular stem; a 
key mounted to rotate in sald stem, and to project Into the movement and en- 
gage the wlndlng arbor, as shown; a sprlng attached to one of thèse parts, 
and arranged to engage the other part to form a latch device, as shown; and 
the sald windlng arbor,— ail arranged substantlally as and for the purposes 
set forth." 

The évidence sustains the averments of the bill as to the title 
of complainants to the patent, and no controversy exists on this 
point. The défendants at one time acted under a license from the 
complainants, dated July 9, 1885, which license was revoked Feb- 
ruary 13, 1891, by the complainants, alleging as a cause that the 
licensees had failed to make certain reports within the time pro- 
vided for by the tenus of the license. The invention is very sim- 
ply and tersely stated by Mr. Dayton, an expert witness for the 
complainants, in the following language: 

"The Invention relates to the class of watches known as 'stem-winding 
watches,' or. In other words, to watches in whlch a key or stem arbor passes 
through the hoUow stem of the case into engagement with the winding arbor 
of the watch movement, so that by the rotation of the key the watch may be 
wound. By a longitudinal movement of sald key within the stem, the key 
may be retracted from engagement with the winding arbor of the movement, 
either completely, or sufliciently to allow the movement to be easily lifted ont 
of the case or inserted therein. The nature of the Invention consista in pro- 
vidlng a sprlng latch within the case stem, by whlch the key and stem may 
be latched to each other in such manner that the key will be yieldlngly held 
by such latch in its inner position; the latch, however, allowing the key to 
be retracted, as above stated. As the patent States the Invention, after de- 
scriblng the numeroua forms which may be given It, 'the essential feature of 
ail is the elastie or spring-latch attachment of the stem, B, with the key, C. 
whereby the latter is free to rotate, but Is prevented from belng moved 
longitudinally except by a spécial effort' " 

The state of the art showed that steady progress had been made 
in the construction of both watch movements and watch cases, 
from the earliest and flrst form of the watch, which was the old-fash- 
ioned one, in which a pocket key was used to adjust the setting 
movement and to wind the watch. Then came the old pendant- 
set watch, then the lever-set watch, and then the modem Church 
pendant-set watch. At the time of the Colby invention, the lever- 
set watch was the favorite one in the market. The lever-set 
watches had their f aults. Not only was the lever independent from 
the tubular stem, but it was so connected with the movement of 
the watch that it prevented the latter from being taken out of the 
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case without tlie use of some mechanieal devices. The Oolby in- 
vention hctt only provided for pntting into eflect the winding en- 
gagement without any independent appliance, but also, by a little 
indépendent physical effort, retracted the rotary key or arbor from 
thef ' winding engagement, and put it into relation with the setting 
movement. While the rotary key was in this position, the works 
were capable of being removed from the case without taking to 
pièces any portion of the movement or case. In the old pendant- 
set watch, in use before the Colby invention, the stem arbor con- 
sisted of one solid pièce, extending from the thumb pièce at the 
outer edge of the stem into the interior of the movement. It there 
connected with a shifting device, which put it into connection 
with the winding engagement by pressing the shift inward, and 
into the setting engagement by pulling it out. But the objection 
to this device was that the movement could not be taken out of 
the case without taking to pièces some portion of it, or some portion 
of the case. Since Colby's invention, the modem Church pendant- 
set watch came into use, which is so constructed that the move- 
ment goes automatically into the setting engagement whenever 
the stem arbor in the Colby case is pulled out. This dispensed 
with any shiftable élément in the movement, and made it possible 
to avoid the long stem arbor, by using a short one, so that the 
movement could be readily lifted out of the case, as liefore stated. 
The Colby invention seems to hâve suggested the Church inven- 
tion in pendant-set watehes, for the two together hâve practically 
revolutionized the art, and superseded ail other cases and move- 
ments. The great step in the Colby invention, in my judgment, 
was that it dispensed with the use of ail locks, pins, set screws, 
and other means that had been used in prior patents to make it 
possible to hâve the stem arbor so short that the works could easily 
be remoyed from the case. Ail thèse locks, devices, and pins, 
while seeming to be improvements, did not meet the public expec- 
tation. The whole device, in the Colby invention, for securing the 
stem arbor in secure position, was placed within the stem. It 
was a heat, cheap, and effective device. By means of latéral 
spring pressure, this stem arbor was held in position within the 
stem so as to both rotate and submit to be either pushed or pulled 
into the position necessary to do its work. This device related to 
the case. The improvement claimed is wholly within the stem 
and the case. This invention, therefore, relates to pendants and 
watch cases. A watch case is a separate article of manufacture 
from the watch movement. Colby was evidently endeavoring to 
perfect the watch case by making one which would, without réf- 
érence to the form or construction of the movement, furnish a 
désirable and ingénions case. To look for an anticipation, there- 
fore, we must look to inventions in relation to watch cases. Mr. 
Knight, the défendants' expert, divides the patents relied upon by 
the défense into four groups, as representing four différent classes 
of devices. The first group embraces some 13 patents, and Mr. 
Knight says they — 
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"AU, or nearly ail, refer to wlnding keys In the stem, whlch are moved 
longitudlnally for the purposé of shifting the connections frbm the winding 
to the hand-setting position, or vice versa." 

He claimed they showed the particular improvements pointed 
ont in claim 1 of the Colby patent. ïo this gênerai statement, 
Mr. Dayton, the complainants' expert, dissents, for the following 
reason, which seems to me very satisfactory and persuasive: 

"The principal and sufllclent reason for such dissent is that net a single 
one of the foregoing list of patents has a spring-latch device within the stem 
for engaging the stem with.the longitudinal, movable stem arbor or Isey, 
elther as shown In the Colby patent, or In any other way, form, or arrange- 
ment whatever. Some of them hâve even no latch device of any kind any- 
where, but such of them as hâve latch devices for holding the stem arbor or 
key at either extrême of Its movement hâve such latch devices In the move- 
ment, and not In the case, or In the stem of the case." 

He then proceeds to explain each of the patents separately, to 
sustain this gênerai proposition, and I think he is well supported 
in his conclusion by his référence to the patents. 

The second group of patents mentioned by Mr. Knight comprises 
the two Fitch patents, the Brez, Lange, Smith and Folsom, and Hil- 
leck patents. Of thèse patents, Mr. Knight says they — 

"Diselose the eombination In a stem-wlnding wateh of a tubular stem and 
a key mounted to rotate in said stem, and having longitudinal raovements 
therein for the purpose stated in the Colby patent, namely, to facilitate the 
releas^ or the reniovement of the movement from the case, or show spécial 
provision to facilitate the detachment or séparation of the key in the stem 
and winding arbor in the movement, so that the movement may be readily 
taken ont" 

But it is to be noticed that Mr. Knight does not prétend that 
he flnds in either of thèse patents a spring latch, or any kind of a 
latch Connecting the stem to the stem arbor or key; and Mr. Day- 
ton insists that it is a fact that neither of said patents shows such 
a device, or any device for that purpose. Inasmuch as this is one 
of the chief éléments of the Colby device, it follovv'S, I think, as Mr. 
Dayton well reasons, that neither of thèse prior patents contains 
the improvements of the Colby patent. 

The third group of patents mentioned by Mr. Knight — 
"Illustrate devices designed to facilitate the insertion and removement of 
the movement In and from the case without necessarily providing for the 
séparation at preeisely the same point described in complainants' patent; 
that is, between the stem key proper and the arbor or piuion of the move- 
ment with which it opérâtes." 

In this class he recites and includes the Eisen, Blauer, and 
Gontard patents. Mr. Dayton examines each of thèse patents, 
and, I think, clearly shows that they hâve no bearing on the Colby 
invention. In the Eisen patent it is necessary, in order to take 
the movement ont of the watch case, that it should be taken apart. 
The movable stem-arbor key in the Blauer patent is not connected 
with the stem by a spring latch, or by any other sort of a latch. In 
the Gontard patent no longitudinal movement is shown with réf- 
érence to the stem arbor, whatever. 

The fourth and last group of patents cited by Mr. Knight com- 
prises the Fisher and Lucas, Humbert, Dueber (1876), Bourgeois 
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and Jacky, Hamann, Dueber (1875), and Jacot patents. Mr. Day- 
ton says that neither of thèse patents shows a watch of even the 
class to which the Colby patent relates; that neither watch in the 
above lists of défendants' patent exhibits shows a stem-winding 
watch — 

"On the contrary, every one of them refers to the old-fashloned style of 
watch, in whlch a separate key, that mlght be carrled In the vest pocket, 
was inserted through a hole In the back cap of the watch case to engage the 
maln-spring arbor. The key had to be applied to the maln-spring arbor by 
hand, as well as to be tumed by hand; and after the watch was wound 
the key was removed by hand, and put Into the vest pocket, and there car- 
rled until the watch agaln requlred wlndlng. * • • In each one of said 
prlor patents It was proposed to pocket thls wlndlng and settlng key tem- 
porarlly and removably withln the stem of the watch case, instead of in 
the vest pocket of one's clothes, and thls was a useful expédient." 

Mr. Dayton then explains the patents further at length, and 
finds flve structural différences between thèse old devicès and the 
Colby invention in suit To thèse five structural différences, he 
adds — 

"That the key of the old devices referred to, not being used to rotate and 
wind the watch whlle pocketed In the case stem, does not protrude into the 
case beyond the inner surface of the case rlm, and is not then engaged 
wlth the watch movement; and thls différence Involves the vital différence 
to which I first alluded, vlz. that said old devlce does not belong to the 
class of stem-windIng watches at ail, to which the Colby invention exclu- 
sively belongs," 

I have read Mr. Dayton's déposition with a great deal of care, 
and think he bas demonstrated, so far as thèse four groups of pat- 
ents are concerned, that they did not anticipate the Colby invention. 
I think that the Colby device involved invention, and that bis 
patent is valid. I reach this conclusion, not only because Mr. 
Dayton seems to have made it very clear in his déposition, but f rom 
certain other facts which stand out, and must always have great 
influence with courts in passing upon such patents. In the first 
place, the défendant was for a long time a licensee of the complain- 
ants. It thereby, at the time the license was taken, clearly recog- 
nized the validity and value of the complainants' patent and in- 
vention. This license was not voluntarily relinquished, but was 
revoked because of the defendant's failure to comply with its con- 
ditions; so that it cannot be said that it gave up its license under 
this patent because it was satisfied it was of no further value. I 
do not refer to this fact as in any way impairing the defendant's 
right to set up the défense relied upon in its answer, but as indi- 
cating what the judgment of its officars and advisers was as to 
the value of this invention during the time it was a licensee. An- 
other potent fact is the very gênerai récognition of the value of 
this invention when it was first made public. The proof shows 
that over 1,000,000 cases were made and sold per annum. Still 
another important fact is that ail other large manufacturers of 
cases, except the défendants, are licensees of the complainants. 
Thèse, I say, have been potential facts, and have largely influenced 
me in reaching the conclusion that the complainants' patent is valid. 

Does the défendant infringe? The question of infringement 
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seems very plain. The defendant's expert seems to rely largely 
upon the assumption of the prior art, and that amendments made 
in the patent office so far restricted complainants' first claim that 
the key of any infringing device must be rétractable entirely out 
of the movement, so as to permit the latter to be vertically taken 
out of the case, and that the latch spring must be fastened to 
the key or to the stem by exactly the form of attaching device, 
namely, rivets or clamps, or whatever is variously shown in the 
patent. He further acts upon the assumption that the defendant's 
latch spring is not attached either to the stem or to the key. I 
hâve examined the file wrapper and contents of the patent, and 
do not think that a fair construction of it limits the complainants' 
daim as counsel for the défendant contend. It seems clear to me 
that in the defendant's watch the latch-spring is attached to the 
stem. Mr. Knight claims that the rotatability of this spring is 
an advantage; but, as Mr. Dayton well says, this does not change 
the fact that the latch spring is attached to the stem. He insists 
that it is rotatably attached to the stem. He further insists that 
this attaching device in the defendant's case — 

"Does exactly what the attaching flevice does in the Oolby patent, namely, 
bolds the spring from movement endwise of the stem, so that It, In turn, 
may hold the key from longitudinal movement. The fact that the défend- 
ant has Introduced a new advantage or utllity, so long as he retains the 
essential construction and the mode of opération, and retalns ail the results 
and advantages almed at In the patent, and does this by the same means, It 
does not, in my nnderstanding, lessen the subjeetion of hls device to the 
claim." 

Mr. Dayton, in his first déposition, in giving it as his opinion 
that "complainants' exhibit defendant's watch case clearly con- 
tains the invention set forth in the Colby patent," exhibited a 
drawing or sketch of the defendant's watch case, which, it seems 
to me, with his explanation, clearly shows an infringement, and 
makes it clear to me that the defendant's watch case falls exactly 
and clearly within the statement of the Colby patent, that: 

"The essential features of ail is the elastic or spring-latch attachment of 
the stem, B, with the key, O, whereby the latter is free to rotate, but is pre- 
vented from being moved longltudinally, except by a spécial effort." 

In the case of Winans v. Denmead, 15 How. 343, the suprême 
court said: 

"Where form and substance are inséparable, it is enough to look at form 
only. When they are separable; where the whole substance of the inven- 
tion may be copied, in a différent form, — it is the duty of courts and jûries 
to look through the form for the substance of the invention, — for that which 
entitled the Inventor to his patent, and which the patent was deslgned to 
secure. Where that is found, it is an Infringement; and It is not a défense 
that it is embodied in forms not described, and in terms not claimed, by the 
patentée." 

I think this rule applicable to this case, — ^that the defendant's 
device embodies that which entitled the inventor to his patent, and 
which the patent was designed to secure, — and it is therefore an in- 
fringement. There may be a decree for the complainants, and the 
nsual référence. 
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THOMSON-HOUSTON BLBCTRIO CO. V. WINCHESTER A.VE. RT. CO. 

et al. 

(Circuit Court, D- Connecticut. December 7, 1895.) 

1. Patents— Anticipation— Impbacticablb Papeb Patents— Iîjcomplbtb De- 

scriptions. 

An Invention Is not antlclpated by impracticable paper patents which 
It would require more than mechanlcal skill to adapt to the purpose of 
the Invention, nor by patents In v?hieh the description is so vague, gên- 
erai, and Incomplète as not to enable persons sklUed In the art to per- 
ceive their adaptabillty to the practical apparatus o£ the invention in 
question, and to construct the same. 

2, Samb — Anticipation and Invention— Electric Eailway Troliets. 

The fact that numerous skllled inventors, when first confronted by, the 
problem of overhead contact for electrlê railway cars, did not adopt, 
adapt, and develop the devices of the electric railway slgnaling art, but 
sta^ted ont on the new and independent Unes of the overrunning trolley, is 
presumptlve évidence that invention was required in the sélection and 
adaptation from that art which resulted in the successful underninning 
trolley. 

8, Samb— Crbdibilitt ànd Wbight of Evidbncb— TestiMony Qy Formbb Eh- 

FÎi'iTE. 

■ ¥estlmony of a former employé of a patentée, after nine years of silence, 
that he himself madé the invention, should not be believed as agalnst 
thé patentée'» oath, especlally when other évidence on behalf of the pat- 
entée is not accessible. 

4. Samb- Genbrio and Subsidiary Patents — Pbior Issuance of Subsidiaky 

Patent. 

Where an Inventer, after applying for a patent for a broad and ge- 
nerlç invention, afterwards applles for an improvément thereon, and a 
patent for the improvément is first Issued, because the earller application, 
Without fault of the inventer, wàs delayed by interférence proceedings, 
the fact of the prior issuance of the subsidiary patent does not affect the 
validlty of the patent for the broad invention. ' Electrical Accumulator 
Co. V. Brush Electric Co., 2 C. C. A. 682, 52 Fed. 130, followed, and Mil- 
ler v. Manufacturlng Co., 14 Sup. Ct. 310, 151 U. S. 201, dlstlnguished. 

5. Samb— Elbcteic Railway Trolleys. 

The Van Depoele patent, No. 495,443, for an Improvément in travelîng 
contaets for electric ràilroads, embracing a long, swlnging, pivoted, 
hinged, and upwardly spring-presséd arm, extending from a support on 
top of the car, and equipiied wlth an Underrunnlng contact devlee, held 
not anticipated, valid, aud infringed, as to elalms 6, 7, 8, 12, and 16. 

6. Same. 

The Van Depoele patent. No. 4!}5,3S3, for an overhead electric railway 
contact device and switch, held void for want of patentable invention as 
to elalms 11, 12, and 13. 

T. Evidence in Patent Cases — Irrklevant Matter — Paddixg of Record. 
The growing abuse of introdueing Into the record In patent cases an 
inordinate mass of testimony, mueh of whleh is often irrelevant and Im- 
material, and also of inserting a coufuslng number of exhlblts, commented 
upon and condemned by the court. 

This was a bill in equity by the Thomson-Houston Electric Com- 
pany against the Winchester Avenue Rallvi^ay Company and othera 
for alleged infringement of certain patents relating to electric rail- 
way contact devices. 
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Betts, Hyde & Betts, for complainant. 

Kerr & Curtis, Wetmore & Jenner, and Chas. A. Terry, for défend- 
ants. 

TOWNSEND, District Judge. Complainant, by this bill, asks 
for a perpétuai injunction and an accounting, by reason of the in- 
fringement of patents Xo. 495,443 and No. 495,383, granted April 11, 
1893, to the administrators of Charles J. Van Depoele, assigner to 
complainant. Both of said patents cover useful improvements in 
traveling contacts for electric railroads which are in gênerai use 
in the trolley railway Systems in this country, and both hâve been 
infringed by défendants. They will be designated hereafter as the 
"first" and "second" patents, respectively; No. 495,443, the main 
patent, and the earlier in date of application, being called the "first 
patent." The défense is conducted by the Westinghouse Electric 
& Manufacturing Company, one of the parties défendant. 

The défenses to said first patent are that the alleged invention 
was madë by an employé of the Van Depoele Company; lack of pat- 
entable novelty, in view of the prior state of the art; and that the 
same invention had been previously disclosed by and patented to 
Van Depoele. The record is padded unnecessarily with irrelevant 
matter. Complainant's record covers 3,142 pages; that of défend- 
ant, 2,237 pages. The issues directly involved do not warrant the 
takjng of such an inordinate mass of testimony, nor the introduc- 
tion of such a confusing number of exhibits. This rapidly growing 
abuse in patent suits, if persisted in, must seriously interfère with 
the présent practice of presenting, in an opinion, the results of a 
full considération of ail the important issues in such cases. If ad- 
monition will not answer, the next step must be the punishment of 
the ofEending party by the imposition of costs. 

The alleged invention relates to improvements in the devices 
whereby contact is maintained between the trolley car and the 
overhead wire conductor. It embraces the long, swinging, pivoted, 
hinged, and upwardly spring-pressed arm, extending from a support 
on the top of the car, and equipped with an underrunning contact 
device. 

The claims of the main patent, No. 495,443, infringed by défend- 
ant, are as follows: 

"(6) In an electric railway, the combination with a suitable track and a sup- 
ply conductor suspended above the track, of a car provlded with a swinging 
arm carrying a contact device in Its outer extremlty and means for imparting 
upward pressure to the outer portion of the arm and contact, to hold the lat- 
ter in coutinuous working relation with the underside of the supply conductor, 
snbstantially as described. 

"(7) In an electric railway, the combination of a car, a conductor suspended 
above the Une of travel of the car, a swinging arm supported on top of the 
car, a contact device carried by one extremity of the arm, and held thereby 
In contact with the underside of the electric conductor, and a tension device 
at or near the other end of the swinging arm for malntaining said upward con- 
tact, substantially as described. 

"(8) In an electric railway, the combination of a car, a conductor suspended 

• above the Une of travel of the car, an arm plvotally supported on top of the 

car, and provlded at its outer end with a contact engaging the underside of 

v.7lF.no.l— 13 
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the suspended conductor, and a tension sprlng at or near thè Inner end of the 
arm for m^Intainlng sald upward pressure contact, substantlally as de- 
■crlbed." 

"(12) In an electrle rallway, the comblnatlon with a car, of a post extendlng 
upward therefrom, and carrylng a sultable bearlng, an arm or lever carrying 
at Its outer end a sultable contact roUer and pivotally supported In sald bear- 
lng, and provided at Its Inner end with a tension sprlng for pressing the 
outer end of the lever carrylng the contact wheel upward against a sultable 
suspended conductor, substantlally as descrlbed." 

"(16) In an electrle rallway the comblnatlon of a car, a conductor sus- 
pended above the Une of travel of the car, an arm pivotally supported on the 
top of the car, and provided at Its outer end wlth a grooved contact wheel 
engaglng the under slde of the; suspended conductor, and a tension sprlng for 
malntalnlng an upward-pressuré contact wlth the conductor, substantlally as 
descrlbed." 

It will be unnecessary to consider them separately, as it is agreed 
that, while some are broader than others, they ail cover substan- 
tlally the same combination, so far as the issues herein are con- 
cerned. The vital questions at issue will be best understood by a 
statement of the facts which are admitted and proved, and of the 
claims made by each party as to the facts which are in dispute. 

The combination of devices described in patent No. 495,443 is of 
great utility in the art of electric railroading, and has superseded 
every other known apparatus. The experts for défendant admit 
that they do not know that any one other than Van Depoele, prior 
to September, 1885, when he put said apparatus into practical opér- 
ation, had proposed to equip the car of an electrically propelled 
road with a contact device mounted on the end of a long pôle up- 
wardly pressed by means of a spring, and to hinge the pôle to the 
car, and make it turn on a pivot; nor that any one, prior to March 
12, 1887, the date of the application for the first patent, had de- 
scribed, in an electric railway, the combinations speciâed in the in- 
fringed claims. The earlier electric railways, when equipped with 
wire conductors above the car, maintained contact therewith by 
means of "overrunning" trolleys connected by a cord or wire with 
the car, and towed along above the surface of the conductor. Thèse 
devices were impracticable for gênerai use, because of uncertainty 
of connection, lack of adaptability to varions forms of switches, 
varying tension, liability to derailment, and for other reasons. The 
patented invention No. 495,443, as stated by complainant's expert, 
"consista generally in an electric railway having an overhead con- 
ductor, and a car for said railway provided with a contact device 
carried by the car so as to form a unitary structure therewith, and 
consisting of a trailing arm hinged and pivoted to the car so as 
to bridge the space between it and the conductor, and move freely 
both laterally and vertically, and said arm carrying at its outer end 
a contact device capable of being pressed upward by a suitable ten- 
sion device into engagement with the underside of the conductor." 
The advantageous features of construction which give the system 
thèse capacities are (a) the location of the supply conductor above 
the track and line of travel of the car, and contact with its under- 
side; (b) the arrangement of the contact device on a trailing arm; 
(c) the maintenance of a constant upward pressure by means of a 
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tension device operating upon a hinged arm. By tlie use of this 
System, numerous diffîculties are overcome, and corresponding ad- 
vantages obtained. 

The défendant, in support of its déniai of patentable noyelty, in 
view of the prior state of the art, e^icws generally that electric rail- 
ways, suspended conductors, and contact devices were old, and that 
the utility of such devices for conducting the current from such 
conductors to the instrument on the car was well known and vari- 
ously applied. Thèse Systems, so far as the présent considération 
is concerned, were chiefly ùsed either for electrically lighting a car, 
or for signaling to or from it. But défendant claims that, as in 
each case the object to be accomplished was to get a current from 
a conductor to a motor in the car, the différence in the ultimate re- 
suit is immaterial. Counsel for complainant, on the other hand, 
claims, relying upon the long-settled rule of law as recently fully 
discussed and stated in Potts & Co. v. Creager, 155 U. S. 597, 15 Sup. 
Ot 194, that said devices, as a matter of law, do not anticipate the 
patented device, because they relate to a remotely allied art, and 
did not suggest in their construction the particular problems which 
were presented by the conditions of trolley Systems, and solved only 
by the inventions of the patent in suit. He further relies upon the 
fact that material altérations were required to adapt thèse devices 
to said new use, and that the effect of said transfer has been to su- 
persede other methods of accomplishing said results. 

For the détermination of this question, it will be necessary to 
examine some of thèse earlier patents. Several of them ref er gen- 
erally to the use of a contact device for conducting a current from 
a main conductor located above, at the side, or below the Une of 
travel of the car, to the motor or signaling or illuminating instru- 
ment on the car. For securing contact some use brushes; others, 
trolleys dragged by the car; others show a grooved wheel or a 
wheel running between two conductors. It is not necessary to dé- 
termine the effect of thèse patents upon the prior state of the art 
further than as showing that, under the comprehensive art of the 
distribution of electricity, devices for taking electricity from a sta- 
tionary conductor, and conducting it to a translating device, were 
old, and that the utility of a grooved wheel, as distinguished from 
one not grooved, of a rigid àrm, as distinguished from a flexible 
cable, of spring pressure, as distinguished from gravity, of an over- 
head conductor, as distinguished from conductors otherwise locat- 
ed, of an underneath contact, as distinguished from an overrunning 
contact, and of a wheel or roller, as distinguiS'hed from a brush, 
were ail well known, the principles on which they operated, respec- 
tively, were well ascertained, and the relative advantages and dis- 
advantages of each well understood. The earlier patents were aiso 
suggestive of the fact that various devices were used, according to 
the differing requirements of various situations. It is not to be 
overlooked in this connection, however, that thèse devices referred 
to were, without exception, mère paper machines, which do not ap- 
pear to hâve been capable of successful practical opération. 
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The proximate object or purpose to be accomplished by thçse 
inventions was the convenance of a current from the conductor to a 
translating device on à moving vehicle. The question to be deter- 
mined by comparison of thèse inventions with tiiat of the patent in 
suit is whether, in their adaptation to the purposes of electrical pro- 
pulsion, some material change in the manner of application, or some 
substantially distinct resuit, was accomplished. This brings us to a 
considération of the changes which the patentée is alleged to hâve 
made in order to adapt thèse old inventions to the art of electrical 
propulsion. Each of the éléments in the combination of the hinged 
and pivoted trailing arm and the upwardly pressed contact device had 
been variously described in the earlier patents, and various devices 
had been used as équivalents for each other. 

By way of further examination of the art, certain patents will be 
considered in détail. This considération will include patents for Sys- 
tems of propulsion, as well as signaling and lighting. The Bolton 
British patent will not be considered, because its publication was 
subséquent to the construction of the device which is the subject 
of the first patent in suit. 

Patent No. 91,732, granted to Daniel Fitzgerald June 22, 1809, 
shows an apparatus for signaling to or from a train of cars. It 
appears from the description, and duplicate of the patent oifice mode!, 
that the inventer contemplated the use of adjustable spring-pressed 
contact arms, so arranged as either to corne in contact at fixed inter- 
vais with wires stretched across and above the track, or to maintain 
continuous connection by means of friction rollers with wires 
stretched alongside the track. If the Fitzgerald drawings, descrip- 
tion, and patent-office model be examined by means of the light shed 
upon the art by the Van Depoele invention, a vivid imagination might 
discover the undeveloped possibilities of a practicable electric railway 
in this impracticable signaling apparatus patented in 18G9. The 
experts for défendant thus found such a discïosure of trailing up- 
wardly spring-pressed contact arm, provided with a grooved contact 
device, designed to make contact with the adjacent side of the con- 
ductor, as, according to counsel for défendant, is "suflficient to enable 
any one skilled in the art of electric railways to instantly grasp the 
whole subject of underrunning upwardly spring-pressed contact 
devices, such as are used in the modeBn electric railway." But they 
are forced to admit that the spécification fails to show whether the 
condueting arms are fastened or swing freely or how they are to be 
turned, fails to describe any of the contact devices in détail, and fails 
to State that they are either réversible or spring pressed; and al- 
though they claim that thèse f unctions and characteristics are shown 
or may be Inferred from the drawings and model, coupled with knowl- 
edge of the gênerai conditions of practical opération of a railway, 
they admit that the drawing only shows a side-bearing contact 
device. In thèse circumstances, while this apparatus suggests cer- 
tain crude forms of the éléments of the Van Depoele invention, I 
think it fails to invalidate the patent in suit for two reasons: First, 
because it is a mère paper patent, and the removal of the objections 
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to its practical opération, and its adaptation to the new purpose, 
required something more than mère mechanical skill; second, be- 
cause such vague, gênerai, and incomplète description is insufficient to 
enable a person skilled in the art to perceive its adaptability to the 
practical apparatus of the patent in suit, and to construct the same. 
Pickering v. McCulIough, 104 U. S. 310; Eames v. Andrews, 132 U. S. 
40, 66, 7 Sup. et. 1073. 

Patent No. 141,604, granted August 5, 1873, to J. G. Smith, for a 
télégraphie apparatus on moving trains, shows a swinging arm at- 
tached to the side of a car, haviug the branches fltted with brushes 
and rollers to make contact with three télégraphie wires strung near 
the side of the track, and parallel thereto, near the level of the 
wheels of the cars. There is a suggestion in the drawings of springs 
on each side of said Angers, giving a capacity for horizontal variations. 
If this device should be transferred to the top of a car, it could be so 
adapted as to maintain contact with an overhead wire, and might, 
by a modification of the springs, suggested but not described, be so 
arranged as to give an upward pressure, and to follow vertical sinu- 
osities of the overhead wires. A provision in the patent for the con- 
traction or expansion of the arms further shows a capacity for 
vertical movement which might be utilized on top of the car for a 
horizontal movement. But I do not find in said patent, even with 
such modifications and adaptations, any such capacity for universal 
movement as would be required for the exigencies of electrie railway 
switches and curves, nor, when said arm is locked in an operative 
position, is there any provision for continuons upward pressure. Nor 
do I flnd in either the Fitzgerald or Smith patent any suggestion of 
means to overcome the problem of continuons connection at such 
great and varying overhead distances from the car as are encountered 
in the opération of the trolley System. The importance of this élé- 
ment will appear later. 

In Brunius patent, No. 189,999, the arm swings only in a vertical 
plane. Wesson patent, No. 16,665, does not suggest the possibilities 
of the patented device, nor meet the exigencies it met. 

In the art of electrical railway propulsion, it will be unnecessary to 
consider the contact devices connected by third rails laid between the 
tracks. Their capacity for vertical or horizontal movement was very 
limited. Nor need we consider in détail the earlier forms of over- 
running towed trolleys. The peculiarity of their construction 
was that the contact device was carried on top of the overhead 
conductor, and was towed by a wire. They were impracticable, and 
were discarded. But, as is forcibly urged by counsel for complain- 
ant, the fact that numerous skilled inventer s, when flrst confronted 
by the problem of overhead contact, did not adopt, adapt, and develop 
the electrie railway signal art, already considered, but started out 
on the new and independent lines of the overrunning trolley, is most 
significant upon the question of invention in the patent in suit. That 
they, working with a single object in view, rejected said existing allied 
or analogous art as impracticable, and invented improvements upon 
other lines, which bave since been discarded for the improvements 
afterwards made upon the existing art, is presumptive évidence that 
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invention was required în the sélection from and adaptation of the 
existing art. 

Sherman patent, No. 302,596, shows a car suspended from elevated 
rails, and contact wheels rigidly mounted on short posts, so as to 
maintain contact with a conductor loosely suspended above the car. 
There is, however, nothing having any of ttie essential éléments of the 
trolley arm, and the device is inferior to the earlier wheel contact 
device of Van Depoele, to be hereafter considered. 

On October 8, 1889, LeoDaft obtained patent No. 412,605 for a 
device substantially the same in construction as that of the patent in 
suit, except that it does not appear that it had any capacity for swing- 
ing laterally. The application for this patent was filed June 11, 1888. 
The apparatus described therein was put in practical opération in 
June, 1886. Originally, and prior to Van Depoele's invention, Daft 
had constructed a somewhat similar device, consisting of a trailing 
arm pressing downward on an underneath third rail conductor, and 
which it is claimed had capacity for both vertical and latéral move- 
ment. Défendant urges, therefore, that, as it was only necessary 
to turn this device over in order to obtain the patented invention, the 
earlier Daft device is an anticipation. There are several answers 
to this claim. When Daft did turn it over, and patent it, he did not 
claim or show capacity for latéral movement of the arm, and there- 
fore did not disclose a device capable of use for switches and curves. 
Again, when he undertook afterwards to construct other roads, he 
abandoned this construction, and went back to the overrunning towed 
trolley. Furthermore, in his Baltimore railway, which it is claimed 
anticipated Van Depoele's, he admits that he was obliged to discard 
the contact wheel because it "was constantly jumping from the con- 
ductor; and, as it seemed impossible to mount it with sufQcient 
resilience to obviate this dififlculty," he substituted a wide laminated 
brush, "which could see-saw at will across the conductor without 
breaking the circuit." Inasmuch as in providing for capacity for 
universal movement, which is the vital feature of the adaptability 
of the Van Depoele invention, he failed, as ail others had done, I do 
not think the device of 1885, even if it had anticipated Van Depoele, 
is material, except upon the question of the primary character of the 
invention. Thèse suggestions generally apply also to patent No. 
263,132, granted August 22, 1882, to Thomas A. Edison. The défense 
that one Sprague anticipated Van Depoele dœs not require any con- 
sidération. 

Certain patents introduced by défendant showing a staging erected 
on top of the car, in order to bring the contact device close to the 
elevated conductor, strikingly illustrate one of the problems solved by 
the Van Depoele invention. They show that, when the problem was 
presented of furnishing a device capable of maintaining contact at 
great and varying distances above the car, other inventors solved it 
in the obvious way of providing an elevated framework or stage on 
which they mounted the contact device. That such structures would 
be impracticable, by reason of their weight and rigidily, is manifest 
from inspection. 
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It remains to inquire, assuming that the Van Depoele device posses- 
ses patentable novelty, whetier he was the original inventer thereof. 
The évidence bearing on this question shows that, for some time 
prier to 1885, he had had in mind an electric railway similar in prin- 
ciple to that constructed at Toronto. In his application for the pat- 
ent, he swore that he was the original and true inventer, and it does 
not appear that during his life any other person claimed the crédit of 
said invention. But after his death, and upon the taking of the évi- 
dence in this case, one Veratraete, a witness introduced by complain- 
ant, and a former employé of the complainant, testifled that the 
trolley originally designed by Van Depoele for the Toronto Exhibition 
was impracticable; that he went down to a shop in the city, and him- 
self made a crude form of the patented devioe, and attached it to the 
car, and that Van Depoele said he was glad he had flxed it in that way. 
While there is some évidence tending to show that Van Depoele had 
charge of the construction of said trolley arm, and that Verstraete 
worked under his directions, I am not inclined to rest my décision 
thereon. It seems to me that, in thèse circumetances, such évidence 
from a former employé, after nine years of silence, should not be 
believed as against the oath of the patentée, especially when other 
CAddence on behalf of the patentée is not accessible. Furthermore, 
Van Depoele, in an affldavit made in the course of the proceedings in 
the patent office on the application for the patent in suit, and intro- 
duced in évidence by the défendant herein, swore that "he completed 
the invention, shown, described, and claimed, prior to the year 1885," 
and "that during the year 1885 he reduced the invention to actual 
practice by constructing and operating a full-size electric railway, 
which was successfully used for the conveyance of passengers, as 
represented by a photograph taken during that year, a copy of which 
is hereto attached." Said photograph represented the Toronto road, 
and a car equipped with the device of the patent in suit. The bur- 
den of proof is on the défendant to overcome the oath of the inventor, 
and this it has failed to do. Alden v. Dewey, 1 Story, 336, Fed. Cas. 
No. 153; Woodworth v. Sherman, 3 Story, 171, Fed. Cas. No. 18,019; 
Spill V. Celluloïd Co., 2 Fed. 707, 711; Worswick Manufg Go. v. 
BufEalo, 20 Fed. 126, 128. 

No one can read this record without being impressed by the 
fact that Van Depoele was more than a skilled mechanic in the 
art of electrical railway propulsion. The patent office has raised 
a presumption in his favor as an inventor by the grant of numer- 
ous patents to him. Some 30 hâve been introduced by défend- 
ant, several of which cover highly meritorious inventions, which 
hâve largely contributed to the successful practical opération of 
the trolley roads throughout this oountry. In fact, the construc- 
tion covered by his earlier patent for an overhead underrunnng 
trolley shows that he appreciated the problems involved in varying 
Unes and curves, and to a limited extent, by said device, ingeni- 
ously provided for their solution. This device consisted of a 
grooved roller, so mounted on a spring on the roof of the car as to 
hâve a limited range of vertical and latéral motion. In its depar- 
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tare f rom the constructions of the prior art, and its approach to- 
wards the idea of the invention of the patent in suit, it affords strik- 
ing évidence of that capacity to comprehend practical difificulties 
in opération, detect defects in existing structures, and devise means 
for obviating such defects, which constitutes the faculty of inven- 
tion. As new diflScuIties arose, he invented new means adapted to 
the exigencies of the new situations. He disclosed the invention 
of the patent in suit at Toronto in September, 1885. He devel- 
oped andimproved it at New Orléans in December of that year. He 
put it into practical opération at Montgomery in 1886-87. He ap- 
plied for a patent in 1887. It is doubtful whether he at flrst appre- 
ciated the importance or the undeveloped possibilities of his inven- 
tion, but -this circumstance does not necessarily detract from his 
merit as an inventor, nor does it operate to deprive him of the 
fruits of the invention flrst disclosed and claimed by him. The 
new problem presented was how to make practicable the electrical 
propulsion of an electric railway by a continuons contact under 
ail the conditions presented by crowded streets, sharp curves, com- 
plicated Switches, rough roads, reversed lines of travel, and the 
necessity of a, continuons upward pressure of from 8 to 15 pounds. 
The solution was accomplished by a long rigid arm, upwardly 
pressed, and capable of universal movement. "This arm," says 
the inventor, *'possesses substantial practical advantages over any 
other means yet proposed for establishing moving contact between 
a vehicle and a stationary supply conductor, in that, by the use of 
a hinged flexible arm, much greater freedom of movement is com- 
patible with the maintenance of a positive mechanical connection 
and electrical contact between the vehicle and supply conductors." 
Prior inventors in the same art had shown a similar contact with a 
rail under the car, but they failed to indicate or claim capacity for 
latéral motion. Prior inventors in an allied art had shown by paper 
patents the principle of continuons or interrupted contact with such 
limited provisions for latéral and vertical motion as to be imprac- 
ticable, Prior inventors, in a remote art, had shown, in tethers for 
animais and in office chairs, spring pressure and universal movement. 
But the inventors in the art of electrical propulsion, signais, or tele- 
graphs, had failed to provide for an operative contact device at the 
distance from the car required for the opération of the underrunning 
trolley road, except by unwieldy and impracticable structures on the 
roof of the car. They had failed to adequately provide for considéra- 
ble variations from practically straight lines of travel. In their later 
attempts to do so, they had constructed or adopted contrivances 
which departed from the earlier devices now claimed to show lack of 
patentable novelty, and thereby furnished strong proof that the 
changes made by Van Depoele were not obvions ones. Defendant's 
expert is forced to admit that the advantages of an underrunning 
trolley were not obvions, and that the earlier constructors must hâve 
been in doubt as to the efiiciency of such a System, and that the prior 
underrunning overhead devices would hâve led a person away from 
rather than towards an upwardly pressed hinged conductor. In 
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thèse circumstances, the new use of old principles does not fall 
within the rûle of a double use. The old use was not intended for 
nor adapted to the conditions of the new use. It produced, in part 
only, the results of the new use. 

When Van Depoele discarded the elevated wheel and springs of 
his earlier patent, and broke away f rom his own towed trolley, and 
those of Siemens, Pinney, Henry, and others, and reversed the 
underneath trolley of Daft and Edison, and added latéral motion 
thereto, and went back to the overlooked art of the animal tether, 
or the limited and impracticable art of railway signais, and, select- 
ing and combining certain éléments of thèse varions contrivances, 
modifled and adapted them to a new purpose, and thereby disclosed 
to the public a practically operative means, such as the whole world 
of electrical railway inventors had theretofore sought in vain, and 
which has gone into universal use throughout the country, he made 
an invention within ail the rules applicable to this question. I 
hâve been unable, therefore, to adopt the view of counsel for défend- 
ant that the art of conducting electricity from a conductor to a 
translating de vice on a moving vehicle was sufQcient to enable the 
skilled mechanic to construct the device of said flrst patent. This 
well-known art had been already applied in the best forms which 
Van Depoele and others could devise, before he made his invention. 
But, when the new problems were presented, it was shown that 
thèse devices and the underrunning rails and overhead towed trol- 
leys were ail impracticable, and it then became necessary to aban- 
don the old forms, and to so reconstruct and combine the earlier de- 
vices as to furnish new possibilities of opération, and to produce 
new, nonanalogous, and unexpected results. The character and 
extent of thèse modifications may be further illustrated by a review 
of the chief advantages resulting therefrom. 

The Van Depoele invention provided for the collection of the cur- 
rent from a conductor suspended so high above the ground as to 
be out of the way of travel across the road. While bridging this 
distance, it permitted a firm and uniform electrical connection with 
said conductor. It could be elevated to a great height without the 
use of a permanent high support on top of the car, and could be 
depressed to a level with the car. By its universal movement, it 
was capable, not only of following the ordinary latéral variations 
in the overhead conductor, but it Would automatically maintain 
contact at sharp curves, and at points where branch- switches were 
used. In this latter respect it is far superior to every other form 
of device. The substitution of the long arm for other contact de- 
vices mounted upon high supports obviated the necessity of perma- 
nently and accurately fixing the overhead conductor in position with 
relation to the track. The upwardly pressed underrunning wheel 
permits the automatic transfer of the contact device from one 
branch to another, — a resuit which was impossible when contact 
was at the side, and impracticable with an overrunning wheel. 
The upwardly pressed device further dispenses with the strain ùpon 
the conductor of the former overrunning devices; and, the two 
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being independent o£ each other, the derailment of one dpes not 
damage the other, as was frequently the case with former devices. 
Finally, a further adTantage of the Van Depoele device, shown by 
diagrams in the brief of counsel for complainant, consists in the 
capacity of the projecting or trailing swinging arm to follow the 
necessarily curved line of the conducting wire at street corners, 
while the car body is necessarily turning at an angle. 

I haye not thought it necessary to discuss the well-settled prin- 
ciple of invention involved in the adoption of contrivances from 
another art, This doctrine is fully stated in Potts & Oo. v. Creager, 
155 U. S. 597, 15 Sup. Ct. 194, and seems alone décisive, in view of 
the facts presented herein. 

In respect of the underlying fundamental object and resuit of 
the paper patents for signaling devices, and the Van Depoele de- 
vice, the transfer was "to a branch of industry but remotely allied 
to the other, and the effect of such transfer bas been to supersede 
other methods of doing the same work." Potts & Co. v. Creager, 
supra. Clearly, this construction required "as acute a perception of 
the relation between cause and effect," and as forcibly illustrâtes 
the "peculiar intuitive genius, "which is a characteristic of great 
inventors, to grasp the idea that a device used in one art may be 
made available in another, as would be necessary to create the 
device de novo." 

It is further signiflcant upon the question of invention that prior 
to Van De Poele's application, in 1887, only 11 patents altogether 
had been granted for underrunning trolleys; while immediately 
thereafter the number of such applications was greatly increased, 
the total number in 1890 reaehing 155. 

The attempt to break the force of the évidence that Van Depoele 
planned or constructed the plant at the New Orléans Exhibition 
has not sucçeeded. Varions witnesses testify to bis active connec- 
tion therewith. That he was présent during a period of several 
days, working on said plant, is proved. Two witnesses swear that 
they put in said plant, or made changes and improvements in said 
road, under bis instructions. The claims of défendant, based upon 
cross-examination, are largely argumentative, and are not sufficient 
to oyerthrow the positive testimony of the witnesses, or to over- 
come the presumptions raised by the oath of Van Depoele himself. 

In the spécification of the patent in suit the patentée says: 

"The arm F, ts hinged and should In most instances be also pivoted to 
the top of Its post f, although a reasonable amount of looseness In the 
hinged joint will answer the purpose of the pivot and prevent binding or 
strainlng at that point due to thé swaying of the vehlcle." 

The défendant strenuously claims that there is no wonderful 
invention in a latéral motion thus obtained, eepecially where a non- 
pivoted arm would quickly wear into infringement in actual use. 
But other language in tbe spécification, and the drawings, not only 
show that the patentée contemplâtes, describes, illustrâtes, and claims 
an arm both hinged and pivoted, but also show that what is meant by 
said expression is that the great length of the arm, permitting it to 



THOMSON-HOUSTON BLKOTBIC CO. V. WINCHESTER AVE. BY. CO, 203 

"swing laterally tbrough a distance of several f eet," may permit sucb 
an amount of latéral motion as will be sufficient "to f oUow deflections 
or bends in the conductors." 

Counsel for défendant further claims that the invention embraced 
in the patent in suit was previously disclosed in prior patents to 
Van Depoele, and patented by him, and that, even "if the broadest 
f orm of the invention was not patented therein, nevertheless that the 
form claimed in the patent in suit was so inseparably involved in the 
patenting of the invention in the forms described and claimed in prior 
patents that the right to the patent was exhausted upon the issue of 
the prior patents, and the broad form was waived, and became aban- 
doned to the public." In support of this contention, counsel for 
défendant chiefly relies upon the Van Depoele patent, No. 424,695, 
dated April 1, 1890, for "suspended switches and traveling contact 
for electric railways." The main invention therein claimed relates 
to an improvement in the arrangement of contact switches. In this 
connection the patentée also claims an improved contact device for 
use in connection with such switches. The patent states that it is 
a division of the application which forms the basis of the application 
of the patent in suit, and that the patentée herein only claims certain 
détails of such invention, especially valuable in connection with 
switching devices, but not otherwise essential to the opération of the 
contact device. The drawings and much of the description in the 
two patents are practically identical. The description in No. 424,695, 
however, states, as one of the subjects of this invention, the following: 

"And while the arm, F, is movable laterally with respect to the vehicle, 
the sprlng and weight wlU constantly tend to restore the arm to its normal 
central position, and to asslst in causlng the contact arm to partake of the 
latéral movement o£ the vehicle." 

The spécial characteristic of this construction, which it is claimed 
is the same as that of the patent in suit, is the weighted spring, which 
is said to exercise a centralizing tendency on the trolley arm. In the 
patent in suit certain claims were retained inadvertently, it is said, 
which cover the weighted spring. This, however, is immaterial, as 
said claims are not in issue herein. Electrical Accumulator Co. v. 
Brush Electric Oo., 2 0. 0. A. 682, 52 Fed. 130, 139. In this device 
it is not the spring which exerts the tension which maintains the 
continuons contact of the swinging arm with the overhead conductor. 
The arm would be held with equal ârmness by weight without the 
spring. The elasticity of the spring serves to modify the jerks or 
strains to which the arm would otherwise be subjected in case of sud- 
den changes of level or position. The spring of patent No. 424,695 
is not a tension spring, except in so far as such tension may inci- 
dentally assist in imparting a centrqlizing tendency to the arm. 
The original application, filed March 12, 1887, claimed a spring and 
tension device, so arranged as to impart upward pressure. The im- 
proved device showed a spring and weight so arranged as to permit 
latéral motion to the arm, and to "constantly tend to restore the arm 
to its normal central position, and assist it to partake of the latera) 
movement of the car," to give it a greater range of action, and to 
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make it more convenient in opération. This patent, for tMs spécifie 
cbmbinàtion, adapted and clàimed only for this spécifie purpose, ap- 
plied for October 22, 1888, af ter the original application liad been 
allowedj but before the patent thereon was granted, was earlier in 
tlie date of issue. The original application was delayed by inter- 
férence proceedings in the patent oflice. Whatever may be the rule 
aàtô cases where the applicatioii for the generic patent was filed sub- 
séquent t<j the application for the spécifie patent, I db not think the 
patentée should be deprived of his broad patent where the applica- 
tion for such patent was made first, and was delayed in the patent 
offlce through no fault of the inventor. Such a ruling would be a 
reproach to the law. 

This précise question came up before Commissioner Mitchell, and 
was decided by him November 27, 1889, in Ex parte Edison, 49 
O. G. 1691, 1693, The situation is there stated as follows: 

"The examiner rejected this application on the ground that ihe applicant 
had appliiéd for and taken ont spécifie patenta for improvements upon the 
invention described In such- application, It belng admltted that the présent 
application was flled before and was pehding contemporaneously with the 
applications forming the bfiçea of the patents which are treated as a bar, and 
that there had been no abandonment." 

Commissioner Mitchell said: 

"The difflculty seems to be owîtig to the fact that, at least In some cases, 
such dèlays attend the efforts of inventors to patent their primary inven- 
tions that when confllcting interests are settled, and the patents are ready 
to issue, they seem to threaten an extension of the term of the exclusive 
use to be enjoyèd by the inventor, ' undér patents of earlier date; and the 
charge îs easily made that the so-called 'monopoly' is unlawfully prolongea. 
For this resuit the inventer is not responsible. * * * Especially is this so 
in view of the fact that, if the inventor attempts to delay his improvement 
patents to awalt the action of the office upon his basie application, he will 
encounter laws and régulations providing for the forfeiture of applications 
which are not duly prosecuted. I theref ore reach the conclusion that the 
View entertained by the examiner is not warranted by law. I conclude that 
when an applicant is detained in the oflice to contest priority, or for any 
other reason' not involving his own lâches, and meanwhlle applies for and 
takes out patents for improvements upon the invention flrst appUed for, the 
improvement patents referring to the earlier application, and reserving the 
right to obtain a patent thereon, such Intermediate patents do not debar the 
right to a patent upon the subject-matter of the earlier application, wheu- 
ever the office is ready to grant the name." 

I concur in this décision so far as its application is necessary in 
this case. There is no occasion to décide what the resuit would be 
if the application for the primary patent were filed after the applica- 
tion for the spécifie patent. 

The mère fact that the patentée in good faith thus sought to protect 
an improved form of his invention, while the application for the broad 
invention was delayed by interférence in the patent office, does not 
justify the claim that he thereby surrendered to the public the origi- 
nal underlying invention. Holmes Electric Protective Co. v. Metro- 
politan Burglar Alarm Co., 33 Fed. 254. 

I hâve examined with great care the exhaustive argument of coun- 
sel for défendant based upon the décision in Miller t. Manufacturing 
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Co., 151 U. S. 201, 14 Sup. Gt. 310. Whatëver question may arise 
as to the interprétation to be put upon certain statements in said opin- 
ion, the questions at issue and the décision tliereon do not cover the 
issues in this case. In tliat case the original application included 
one claim for the depressing and lifting action of the spring, and 
another for the increase in the lifting power of the spring as the 
beam was elevated. As in the case at bar, the application was 
dividéd so as to présent thèse claims sepàrately, the drawings and 
descriptions of the two applications being alike, and separate patents 
were grantéd thereon. The coitrt decided that certain f unctions of 
the first and second patents were identical, and that the invention 
which. the first patent cpvered — ^the lifting and depressing spring — 
included the invention covèred by the second patent, which was 
simply the increased lifting effect In this sensé the court held that 
the matter in the second patent was inseparably involved in the flrst 
patent The questioù whether the issuing of a subsidiary patent 
bef ore a primary patent, without the fault of the inventor, when the 
primary patent was flrst applied for, was not before the court, and 
was not pàssed upon. The contention of counsel for coniplainant is 
chiefly direçted to the point that the prior patents to Van Depoele 
are not for the saine invention as that covered by the claims in suit. 
He shows that the prior patents covered spécifie forms of improve- 
ments upon the generic invention, but contends that they do not cover 
the generic invention which underlies, not only the spécifie improve- 
ment patented, but ôther forms. The défendant, while denying 
patentable novelty, and urging that, eyen if there be an invention, 
it is substantially the samé as that cotered by the former patents, 
chiefly relies upon the claim that within the ttieaning of Milltr v. 
Manufacturing Co., supra, the invention of the later patent "is in- 
separably involved" in the invention of the earlier one. In the case 
at bar, the spécial combinations described and claimed in the earfier 
patents wérë distinct and separate f rom that of the later generic in- 
vention. They stated the new problem presented to the inventor in 
the practical development of his invention, the construction of an 
improved switching plate device, and the means for its application, 
which the patentée had à right to protect. While they were dépend- 
ent for their opération upon the original broad invention of the earlier 
application, but later patent, they were not otherwise inseparably 
involved. In Miller v. Manufacturing Ce, supra, the function of 
increasing lifting effect, claimed in the second patent, was inseparably 
involved in the structure of the flrst patent, in the sensé of identity of 
structural combination and action. The patentée attempted by a 
later patent to extend the monopoly of an effect essentially brought 
into opération in the practical use of the combination specifled in 
the earlier patent. He did not change the éléments of said combina- 
tion, but having originally described and claimed certain mechanical 
instrumentalities, so combined as to constitute an operative means to 
accomplish a certain resuit, he afterwards attempted to claim one of 
the opérations of one of the essential means, which opération was 
necessarily included in the opération of the earlier combination, and 
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could hare been claimed in the earlier patent In Suffolk Oo. v. 
Hayden, 3 Wall. 315, cited in Miller v. Manufacturing Co., supra, a 
case closely resembling the one at bar was presented. The suprême 
court there held that, where an inventor flrst applied for a patent for 
a more generic invention, and, in a subséquent application, described 
this invention, but only therein claimed it in combination with other 
tmprovements, there was no presumption of abandonment, and the 
patent for the invention covered by the earlier application would be 
valid, even though later in date of issue than the patent for the sub- 
ordinate combination. In The Barbed-Wire Patent, 143 U. S. 280, 
12 Sup, Ot. 443, 450, the patent flrst applied for did not issue until 
after an improvement thereon had been applied for and granted; but 
the court held that this earlier patent was not for the same invention, 
because it was for an improvement which described the invention of 
the later patent without claiming it, except in combination with the 
improvement. Finally, the décision of the circuit court of appeals 
for the second circuit, in Electrical Accumulator C!o. v. Brush Electric 
Co., 2 0. 0. A. 682, 52 Fed. 130, afflrming the décision of Judge Ooxe 
in Brush Electric Co. v. Electrical Accumulator Co., 47 Fed. 48, is 
directly in point, and seems to be controlling upon the questions pre- 
sented herein. There, the patentée, Brush, flrst applied for a patent 
for the broad invention of a secondary battery. While this applica- 
tion was delayed by interférences in the patent office, he flled a 
subordinate application for a certain improved f orm of shelves to hold 
the product of the generic invention. He stated that this application 
was a division of the broad invention. He subsequently obtained 
patents for both inventions, the subordinate one being earlier in date 
of issue. In a suit brought for infringement of the later patent, the 
défendant contended that the main invention was included in the 
subordinate patent But Judge Coxe, and the court of appeals, af- 
flrming bis décision, held that, although the subordinate application 
necessarily described the broad invention, its language showed that 
it was restricted to the subordinate inveiftion, so that the public were 
not misled into supposing that the broad invention was abandoned. 
The circuit court of appeals further said that letters patent were not 
to be construed for the purpose of their destruction, nor to be treated 
in such a hostile or critical spirit as to allow them to be defeated by 
such a technical claim, and that the construction contended for by 
défendant was not demanded by the decided cases or known princi- 
pes of law. The décision in Miller v. Manufacturing Co., supra, 
merely affirmed the well-settled law that two patents for the same 
invention could not issue to the same patentée. There is nothing 
involved therein which affects the claims in suit herein. If any 
departure from the settled rules of construction is justifiable in any 
case, it should not be allowed for the purpose of destroying a merito- 
rious invention, embodying a construction which flrst made prac- 
ticable the opération of the trolley railway under ail conditions, and 
which is now employed on more than 500 electric railways in this 
country, representing an invested capital of about $500,000,000. 
Patent No. 495,383, herein known as the "second patent," is for 
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an overhead contact device and switch. Complainant claims that 
défendant has infringed claims 11, 12, and 13 thereof, which are as 
follows: 

"(11) In an electrle rallway, the combinatlon of a car, an overhead con- 
ductor, a standard on the car, a rotating support thereon, an Inclined con- 
tact carrying arm hinged upon said support, and a tension spring secured so 
as to rotate wlth the support, and acting upon the sald arm for holding the 
contact device in position. 

"(12) In an electrle railway, the combinatlon wlth a car of a standard on 
the car, a rotating support thereon, an arm hinged upon said support, and 
provided with a grooved or flanged contact device for engaging wlth a sus- 
pended conductor, and a tension spring secured so as to rotate with the sup- 
port, and acting upon the said arm for holdlng^ the contact device in posi- 
tion. 

"(13) A réversible contact device for an electrle rallway vehicle, consisting 
of a standard, a rotating support thereon, a contact carrying arm hinged 
upon said support, and a tension spring secured so as to rotate with the sup- 
port, and acting upon the contact carrying arm for holding the contact device 
In position." 

Each claim covers practically the same construction, namely, a 
rotating support for the i)ost upon which the contact arm swings. 
The défenses are practically the same as those considered with 
référence to the flrst patent. The patent comprises "an improved 
apparatus whereby the upward-pressing contact is maintained 
against the conductor," and "means for reversing the position of the 
contact arm upon the car." In the flrst patent in suit, No. 495,443, 
the spring which maintained the upward pressure of the imder- 
running wheel was so fastened to the car, or otherwise arranged, 
as to interfère with the latéral movements of the swinging arm. 
By the substitution of this rotatable support and the attachment of 
said spring thereto, such movements are unrestricted, because the 
spring rotâtes with the support Purthermore, it is unnecessary 
to tum the car about in order to run it in an opposite direction, be- 
cause, the apparatus being réversible, the arm may be so adjusted 
as to trail rearwardly from the supporting post Utility is conceded. 
Infringement is proved. 

The application for this second patent was flled long after the ap- 
plication for the flrst patent in suit and other applications had dis- 
closed everythîng covered by thèse claims, except the single feature 
of attaching the lower end of the spring to a rotating support, so as 
to move therewith. But because this improvement is useful in 
permitting unrestricted latéral movement of the swinging arm, and 
in enabling the apparatus to be reversed without turning the car 
about, the arguments as to patentable novelty deserve careful con- 
sidération. This construction is not directly anticipated in the art 
of electric railway propulsion. In the art of electric railway sig- 
naling, several devices show or forcibly suggest the same idea of 
reversibility. 

Patent No. 297,438, granted April 22, 1884, to Parish and Munn, 
shows a rotating support for a post upon which the hinged con- 
tact arm swings, and a tension spring so secured as to rotate with 
said support, and acting upon said arm for holding the end thereof 
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in position. The arm is downwardly, not upwardly, prassed; but, 
even if tais form of upward pressure had not been already dis- 
closed, any skilled mechanic would see that, to effect this change, 
it yfas only neeessary to shift the position of the spring. Provi- 
sion is made in said patent for locking the arm in operative posi- 
tion. When so locked, there is no rotating movement of the sup- 
port or spring. 

Patents No. 197,195, granted November 13, 1877, to Wolf, for an 
improved tilting chair, and No. 221,651, granted November 11, 1879, 
to E. Wright, for an animal tether, show that rotary spring devices 
attached to réversible supports were old. 

As Mr. Brevoort, one of defeudant's experts, says: 

"Now, It wai clearly old to use tralling trolley arms. Parlsh and Munn 
showed how to make any one of thèse réversible, and the chair patent and 
the animal tether patent show meehanisms which any mechanic could utilize 
had he wished to, and had he deslred to obtaln that class of reversibility to 
which Parlsh and Munn referred, or that class of reversibility which is 
found in complalnant's structure, where in one case, to wlt, in Fig. 5, the 
springs are always attached to the support, and moved therewith, this being 
the class of meehanisms of the Parlsh and Munn earlier patent, the chair 
patent, and the cow tether patent." 

He adds that the office chair construction was so universally 
known and understood, and reversibility of a structure such as a 
trolley pôle was so f ully described and shown in the Parish and 
Munn patent, that "after this it became merely a matter of sélec- 
tion on the part of a mechanic as to what mechanism he would 
employ to obtain the old and well-known resuit." 

I am constrained, with some hésitation, to adopt this view. 

In Potts & CJo. V. Creager, supra, Mr. Justice Brown says: 

"As a resuit of the authorities upon this subject, it may be said that, if the 
new use be so nearly analogous to the former one that the appllcability of 
the device to Its new use would oceur to a person of ordinary mechanlcal 
skill, it is only a case of double use." 

Bearihg in mind that the means herein claimed merely consisted 
in so attaching the lower end of the spring to the rotating support 
that they would revolve together there was no solution of a prob- 
lem in electrical rail way propulsion, and no electrical effect. The 
prior devices were designed, adapted, and actually used for the per- 
formance of the same function. Topliff v. Topliff, 145 U. S. 156, 
12 Sup. et. 825. The transfer was not to a branch of industry, but 
remotely allied (Potts & Co. v. Creager, supra); for the art of transmis- 
sion of electricity showed the practical application of the principle 
in réversible sprihgs. It did not require any peculiar inventive 
genius to perceive the relations between cause and effect, and to 
grasp the idea that the dèvice might be adapted to a new art (Potts 
& Co. V. Creager, supra); for tbè same inechanical construction and 
effect shown in the^ordipary office chair was substantially common 
to the fleld of pfàctical arts as a whole (Consolidated Electric 
Manufg Co. V. Holtzer,i5 t!. C. A. 63, 67 Fed. 9l6). . 

But it is ùrged in support of thé argument in favor of patentable 
novèlty that "it is also difficult to beliève that Siemens, Edison, 
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Daft, Henry, and others were not familiar with office chairs and 
animal tethers; yet they ail missed large fortunes by failing to 
learn therefrom how to make the Van Depoele trolley." This argu- 
ment seems plausible. The fact that one alone of sereral invent- 
ors successfully solves a problem, the solution of which ail were 
seeking after, strongly supports the presumption of invention. In 
the earlier Siemens device, contact was obtained by means of roll- 
ers, and there was no occasion for the use of a réversible spring- 
pressed arm. In the later device the contact slides were drawn 
along by a flexible conductor and a sliding sleeve, and an arrange- 
ment much more practicable for such a construction than a ré- 
versible spring is provided. The Heni-y patents hâve no bearing on 
this question. 

But an examination of the patents of ail the above-named in- 
ventors shows that the two Siemens patents, two of tlie Edison pat- 
ents, and three of the Daft patents cover constructions where the 
conductor and contact devices are underneath the cars, and where 
either contact was maîntained by gravity, or, for other reasons, 
there was no occasion for the use of a réversible spring. In Edi- 
son's later patent and in Daft's fourth patent, for overhead connec- 
tions, devices for reversai were provided, which were better adapt- 
ed to said constructions than a réversible spring would hâve been. 

Thèse facts, together with the considérations already discussed, 
showing that Van Depoele was the inventer of the novel construc- 
tion of the first patent, effectually dispose of the foregoing argu- 
ment of complainant. TJntil Van Depoele had disclosed the over- 
head underrunning spring-pressed laterally swinging contact arm, 
there was no problem presented of reversibility of a rotating spring 
device, or of unrestricted latéral motion. 

The reason for the uni versai adoption of the device of this sec- 
ond patent follows as a corollary from the foregoing conclusions. 
Its adoption results, not from its patentable novelty, but from its 
practical utility in connection with the main invention. The doc- 
trine that utility, in the absence of patentable novelty, is immate- 
rial, is especially applicable where the sole foundation for the 
claim of utility lies in the mère mechanical adaptability of a well- 
known device to a novel invention protected by a valid patent. 

Let a detiree bë entered for an injunction and an accounting as 
to the claims in patent No. 495,443, and disraissing the bill as to 
patent No. 495,383. Let costs be taxed in favor of each party, as 
each succeeds as to one patent, but let judgment be entered only for 
the excess of the costs of one party over the other. 
v.7lF.no.l — 14 
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FLINT & P. M. R, 00. T. MAEINB INS. 00., Limited. 

(Circuit Court, E. D; Micliigan. October 7, 1895.) 

1. Rcn.Bs 01" Navigation— Spebd in Foa. 

Tlie Word "fog," as used in Rev. St. § 4233, providing tliat "every steam 
vessel ahall, wlien In a fog, go at a moderate speed" applies to ail atmos- 
pheric conditions increaSing the périls of navigation, sucb as mist or 
falling snow. 

a. Marine Insurance— Nbgi.i8bnt Navigation. 

A steamer, while running at her ordinary speed of 10 miles per hour, 
in heavy snow squalls, in the gênerai direction of the land, which her 
offlcers had reason to believe rwas close aboard on the port side, it being 
dark, with a heavy sea, and the wind following her, ran aground, and 
remained fast. She had shortly before starboarded her helm so as to 
swing 13 points, the soundings having shown that she was too close in 
shore. Sdd, that the stranding of the steamer was the resuit of her ex- 
cessive speed, 80 as to prevent recovery on a marine Insurance policy ex- 
cepting losses caused by want of ordinary skill and care in navigation. 

8. Same- Unseawoethiness. 

The improper starboarding of the wheel and excessive speed of the 
steamer were not excusable on the ground that her rudder stock had been 
so twisted on a previous trip that the rudder could not be thrown hard 
over under a hard a-port wheel, and that her speed alded her in swinging 
around, in view of the fact that the speed was necessltated by the de- 
fective condition of the rudder, and that this was within an exception in 
the policy of risks arising from the unseaworthiness of the vessel. 

4 RuLBs 6f Supbrvising Inspbctoes— Lookodt on Vbssbl. 

The raie of the supervislng inspectors that ail passenger and freight 
steamers shall hâve one of the crew on watch in or near the pilot house 
is authorized by Rev. St § 4405, requiring the inspectors to establish ruies 
necessary to carry out the statutory provisions as to steam vessels, among 
which is one that the vessel shall carry "a full crew, suflacient at ail times 
to manage the vessel." 

8. Same. 

Apart from any statutory régulation, there is a want of ordinary care 
and skill in navigation, within the meanlng of an exception in an Insur- 
ance policy, if the vessel falls to bave a lookout properly stationed. 

6. Same. 

The failure to hâve a lookout cannot be excused on the ground that the 
darkness was so great and the storm so severe that he could not hâve 
been of any use. 

7. New Tkial— Newly-Discovbred Evidence. 

A new triai will not be granted for newly-discovered testimony which 
is cumulative, was easily obtainable at the flrst trial, and is manlfestly 
Insufflcient to change the resùlt. 

8. Same— Surprise. 

One cannot obtain a new trial on the ground that he was surprised by 
certain évidence, unless he applied for a postponement or continuance. 

9. Same. 

The failure of plaintifC, if dissatisfled with the évidence, to take a non- 
suit, with leave to move to set It aside, or to apply for permission to 
withdraw a juror, In cases in which this is permissible, is ground for re- 
fusing his application for a new trial on the ground of surprise. 

This is an action of assumpsit, brought upon the policy of marine 
insurance issued by the défendant, August 1, 1892, upon the pro- 
peller "Ëlint and Père Marquette, No. 2," styled in the pleadings 
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and évidence in the case "F. & P. M, No. 2." The policy ran from 
noon of August 1, 1892, to noon of December 5, 1892, and insured 
the plaintifif in the sum of $15,000. The risks covered by the policy 
are thus defined in that instrument: 

"Touchlng the adventures and périls whlch the said Insurance company is 
content to bear and take npon Itself by this policy, they axe of the lakes, 
rivers, canals, jettlsons, that shall corne to the damage of the said vessel or 
any part thereof ; exceptlng ail périls, losses, misfortunes, or expenses con- 
séquent upon, and arising from, or caused by, the following or other legally 
excluded causes, viz.: Damage that may be done by the vessel hereby in- 
sured to any other vessel or property; incompetency of the master, or in- 
sufllciency of the crew, or want of ordlnary care and skill in navigating said 
vessel, or in loading, stowing, or securing the cargo of said vessel; rot- 
tenness, inhérent defects, overloadlng, aad ail other unseawortbiness, theft, 
barratry, or robbery; charges, damage, or loss in conséquence of the 
seizure or détention by reason of any proceedings at law, in equlty or in 
admirai^, or by reason of any lllicit or prohiblted trade or any trade in 
articles contraband of war; the violation of any law, ordinance, or régula- 
tion to which the said vessel may be subject ♦ ♦ •" 

The other provisions of the policy are such as are f ound in the usual 
form of lake huU policy, and are not material hère. 

The insured steamer, laden with a cargo of flour, bran, f eed, and 
shorts, was, when stranded, on a voyage from Dnluth, Minn., to 
Ogdensburg, N. Y. Having stopped at Amherstberg for fuel, she 
left that place at 12:20 p. m. of the 18th of November, 1892, the wind 
being then W. S. W., blowing hard, and continued so, About 12 
a. m. of the 19th of November, she met with light snow, which con- 
tinued until abôut 3 o'cloek a. m., when, as the protest states — 

"It snowed so hard we could not see more than the length of the boat At 
this time we were steerlng B. N. E. At 3:55 o'cloek we cheeked the vessel 
down so she was maklng from four to flve miles per hour, and ran at that 
speed for one hour and forty minutes, when it cleared up somewhat, and 
we thought we saw the land, and hauled her out a point The second mate 
commenced to throw the lead, and, flnding no bottom, ordered her back on 
her course again, but continued to throw the lead. It shut in thick again, 
and the man at the lead sang out, '8 fathoms!' We were still under check, 
and the master ordered the wheel hard a-starboard, and signaled the englneer 
to glve her full speed; and, when the vessel headed N. by W., she stranded 
on the beach about six miles northwest of Liong Point llght, in Lake Erie. We 
made every possible effort with the vessel's own power to release her, and 
failed. In this condition, the vessel pounded hard, and commenced leaking." 

The protest further recites the efforts made to release the steamer, 
and that her deck cargo and a large part of that in the hull were 
necessarily jettisoned before she could be floated. 

The défendant pleaded the gênerai issue, which, under the prac- 
tice of Michigan, in actions at common law, puts in issue every fact 
which it is necessary for the plaintiiï to establish upon the trial. 
Both parties expressing their readiness to proceed with a trial, a 
jury was impaneled, and the plaintifE submitted its évidence in sup- 
port of its claim upon the policy. Some évidence was addueed by 
the défendant condemning the navigation of the vessel just preced- 
ing the stranding, and also to the effect that, by reason of the con- 
dition of her rudder, the steamer was unseaworthy. It appeared io 
the évidence of the plaintifl that, a few minutes before the strand- 
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ing, the mâster of the vessel, thinkïng that hé'sa# làQd abopt a point 
or a point and a half on the pori: bow, cHanged the steamer's course 
to a point to the southward, but, leaming f f oui the soundings which 
were made by the second mate that he could get no bottom, con- 
cluded he was mistaken, and hauled her back to her course. The 
lead was again cast, and eight fathoms fotind; and this indicating 
to the master,, as he says, tbat he was toô clçise in shore, and not- 
ing a change in the appearance of the :wa.ier, the steamer's wheel 
was put hard a-starboard, and the engine rang up to full speed, 
iintil, when heâding about N. by W., on her àwing, the steamer struck 
the bejEich. The master was afeked whethër it was snowing at the 
time he put; lias helm hard a-starboard. siSe replied: "Well, it was 
snowing in squalls, and then it would clear up, and snow again. I 
cannot say it was snowing at that instant. I didn't see land when 
I struck the beach." The steamer stranded in ten feet of water. 
Her draft was twelve feet. The distance frein tlie point whjcre the 
soundings found .eight fathoms to the place of stranding the mas- 
ter thouglît to' bè' about a mile and a half, a.nd thé wheel was star- 
boarded, he says, because he knew he "had ho business in eight 
fathoms of water," He also stated tha| the cbast line at the place 
of stranding Ik about E. and. W.; that tb haVe clçared thié'Jûnd by 
porting reqùipëd him to head about È. by S,, hi^ fegular course be- 
ing E. N. E: ,' ànd tiiat, if he had ported ahd Swung 3 points, he woiild 
hâve cleared'thé land, if he did nôt fetch up; ahd that, in order tô 
clear the land under her starboard wheel, hp would hâve to swing 
13 points. The wheel was starboarded ihsteadof ported, to clear 
the land oh the vessel's port sîde, bècause' of the condition of the 
ressel's rudder stock, which the mate states "was twisted up in the 
Portage river some twotrips before that, and we had it partly 
straightened ont at Hancock or Houghton, and, when we got to 
BufEalo, we had a kind of a kink put in the tiller,-^that is, instead 
of straightenirig the rudder, we crooked the tilleir, and they didn't 
get that entirely Btraight; and for that reason, when we put the 
wheel a-star.boar.d, ghe would go around a great deal quicker than 
she would by pùtting it a-pôrt We could put the tiller over, but the 
rudder would not get as far over as it would by going starboard! 
There was quite a little différence in her swing." 

It further appeared by the plàintiff's own witnesses that at the time 
of the stranding, and for some time prier thèreto, the only persons 
upon the deck forward engaged in the navigation of the vessel were 
the master, thé second mate, and the wheelsman, who was at his 
post at the wheel; that the second mate was engaged in heaving 
the lead up to about the time of the stranding or until the order 
•'Hard a-starboard!" was given, under which the vessel was running 
when she struck. There was no person forward on duty as look- 
out From about 3 o'clock a. m. to the time of the stranding, 
it had been snowing very hard, at times lighting up, and again com- 
ing in squalls so thickly that it was impossible at times to see more 
than the length of the steamer. The steamer struck about 6 o'clock 
a. m. while running at full speed under hér hard a-starboard wheel, 
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as stated, and when «she had swung only about 3 points of the 13 
which wepe necessary to take her clear of the land. 

At the conclusion of the testimony, on the motion of defendant's 
counsel, the court directed a verdict for the défendant, on the ground 
that, under the évidence in the case, the stranding of the steamer and 
the damage conséquent thereon were caused by périls excepted from 
the policy. 

Geo. Clinton and Brennan, Donelly & Vandermark, for plaintiff. 
P. H. Oanfleld and H. D. Goulder, for défendant 

SWAN, District Judge. Three grounds are assigned in plaintiff'a 
motion for a new trisTl: (1) Because the court directed a verdict 
for the défendant; (2) because of newly-discovered évidence; (3) that 
the plaintiff was taken by surprise. 

In considering this motion, it is to be borne in mind that it is an 
appeal to the discrétion of the court, and not merely to its power, 
and the real question for détermination is whether the party apply- 
ing for a new trial has been wronged by the misdirection of the court 
Ih matter of law, or, without fault or lâches on his part, has been 
disabled from fully presenting his case, and injustice would be done 
if the verdict were allowed to stand. The flret inquiry, therefore, 
is whether upon this record, which comprises ail the évidence in the 
cause, the direction by the court of a verdict for the défendant was 
erroneous. " 

In Railroad Oo. v. Converse, 139 U. S. 469, 11 Sup. Ct. 569, which 
is a late expression of the power of the court to direct a verdict, it 
is said : 

"It is well settled that a court may withdraw a case from them [the jury] 
altogether, and direct a verdict for the plaintifC or thfe défendant, as the one 
or the other may be proper, where the évidence is undisputed or is of such 
conclusive eharacter that the court, in the exercise of a sound judlcial discré- 
tion, would be compelled to set aside a verdict returned in opposition to jt." 

This is but one of many explicit déclarations of a doctrine which 
has obtained in that court certainly as early as the case of Parks v. 
Ross, 11 How. 362. 

It is still more pointedly stated in North Pennsylvania R Co. v. 
Commercial Nat. Bank of Chicago, 123 U. S. 727-733, 8 Sup. CL 266, 
where it is said: 

"It would be an idle proceeding to submit the évidence to the jury wheu 
they could justly find only In one way." 

The reasons for the instruction in defendant's favor in the case 
at bar were founded upon the undisputed facts (1) that the steamer, 
at and prior to the stranding, was running in a thick blinding snow- 
storm at full speed; (2) that, under those conditions which demanded 
the highest vigilance and the most circumspect navigation, no look- 
out was maintained on the steamer; (3) that the stranding of the 
steamer was also contributed to, in large part, by the defective con- 
dition of her rudder, because of which the master put his wheel hard 
a-starboard, swinging the vessel towards the land, preferring the 
chances of keeping the vessel ofl the land while heading for it and 
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Bwiu^g 13 points, to the more natural and prudent maneuver of 
heading ont into the opea lake, and bringing tke steamer head to the 
wind uader a hard a-port wheel, to effect which she had to swing 
only 3 points. 

Upon the trial, défendant oflEered in évidence the act of the par- 
liament of the dominion of Canada passed in the forty-third year of 
Queen Victoria (2d sess. 4th parliament, c 29, p. 236), entitled "An 
act to make better provision respecting the navigation of Canadian 
vsraters." Section 2, arts. 13, 24, and section 11 of that act provide as 
follows: 

"Art. 13. Every ship, whether a salling shlp or a steam shlp shall In a fog, 
mist or falllng snow go at a moderate speed." 

"Art. 24. Nothlng In thèse rules shall exonerate any ship or the owner, or 
master or crew thereof, from the conséquences of any neglect to keep a 
proper lookout or of the neglect of any précaution whlch may be required by 
the ordinary practice of seamen or by the spécial circumstances of the case." 

"Sec. 11. Whenever forelgn ships are withln Canadian waters, the niles 
for preventlng collision prescrlbed by thls act and ail provisions of this act 
relatlng to such rules or otherwise relating to collisions shall apply to such 
forelgn ships and In any case arislng in any court of justice In Canada, con- 
ceming matters happening withln Canadian waters, forelgn ships shall, so 
far as regards such rules and provisions, be treated sta if they were British 
or Canadian ships." 

Article 13 of the Canadian statute is identical with article 13 of 
the act of congress entitled "An act to adopt the revised interna- 
tional régulations for preventing collisions at sea," approved March 
3, 1885. 

Article 24 of the Canadian statute is identical with article 24 of 
the act of 1885. By the flrst section of the act of 1885, the rules 
and régulations thereby enacted "shall be followed in the navigation 
of ail public and private vessels of the United States upon the high 
seas and in ail coast waters of the United States, excepting such as 
are otiierwise provided for." 

By section 2 of the same act it is provided that: 

"AU laws and parts of laws inconsistent with the foregoing revised inter- 
national rules and régulations for the navigation of ail public and private 
vessels of the United States upon the high seas and in ail coast waters of 
the United States are hereby repealed, except as to the navigation of such 
vessels withln the harbors, lakes and inland waters of the United States. 
• * *" 

Whether this statute controUed the navigation of the Great Lakes 
we need not décide. The reasons for observing upon those waters 
the précautions it enjoins are as strong as those which led to its 
adoption for océan navigation. 

By rule 21, c. 5, tit. 48, "Commerce and Navigation," Rev. St U. 
S. (section 4233), it is enacted that "every steam vessel shall, when 
in a fog, go at a moderate speed." 

Whether, therefore, the Ft & P. M. No. 2, at the time of her strand- 
ing, was subject to the Canadian statute, because navigating in 
waters of the dominion, or whether she was governed by rule 21 of 
section 4233, Bev. St. U. S., or by articles 13 and 24 of section 1 of 
the act of March 3, 1885, is immaterial. The better opinion wculd 
seem to be that the steamer was under the law of her flag. U. S. 
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T. Rodgers, 150 U. S. 249, 14 Sup. Ct. 109. The express language 
of the Canadiaa and the later American statute, and the évident 
spirit of rule 21, hâve ail a common purpose; and although the lat- 
t€r does not expressly enjoin moderate speed in a "mist" or "fall- 
ing snow," but speaks only of a "fog," there can be no doubt that 
it is as mandatory of moderate speed in "mist" or "falling snow," 
as the other statutes where thèse conditions of the atmosphère are 
expressly mentioned, since ail are equally within the reason of rule 
31. 

As said in Jones v. Indemnity Co., 101 U. S. 626: 

"A thiDg may be within a statute but not within its letter, or within the 
letter and yet not within the statute. The intent of the lawmalcer is the law." 

The intent of thèse navigation acts is obviously the security of life 
and property, and it is essential to the attainment of that object 
that the word "fog," in rule 21, should be held a generic term, de- 
scriptive of ail conditions of the atmosphère increasing the périls 
of navigation, and that its meaning should not be limited to the 
strictly technical définition of the word. It is the obscuration, not 
its particular natural cause, which nécessitâtes moderate speed, and 
ail other précautions. 

In Richelieu & O. Nav. Co. v. Boston Marine Ins. Co., 136 U. S. 
408, 422, 10 Sup, Ct. 934, the court, after citing the Canadian stat- 
utes in évidence in that case, which correspond exactly with those 
involved hère, says: 

"Thèse statutory rules correspond with those revlsed by an order of coun- 
cil in England in August, 1879, and prescribed by congress (Rev. St. § 4233; 
Act Mai-ch 3, 1885; 23 Stat. 438), and recognized as International rules." 

In that case the court held that a Canadian vessel navigating 
Canadian waters was bound to comply with the laws of Canada, 
and applied to her positive breach of the statute in maintaining f ull 
speed in a dense fog the settled rule in collision cases declared in 
the case of The Pennsylvania, 19 Wall. 125, and reiterated in Belden 
V. Chase, 150 U. S. 674, 14 Sup. Ct. 264, and The Martello, 153 U. S. 
64, 74, 14 Sup. Ct. 723, viz.: 

"That the vessel must show not only that probably her fault did not con- 
tribute to the disaster, but that it could not hâve donc so." 

An additional reason for this ruling was the fact that périls oc- 
casioned by the want of ordinary care and skill or of unseaworthi- 
ness were excepted by the policy. In that case, as in this, the rule 
of liability was held to attach where the steamer was stranded while 
thus violating the statute by her excessive speed and other breaches 
of the municipal law, and the owners of the vessel sought to recover 
from her insurers for the loss occasioned by stranding, under a pol- 
icy almost exactly alike in its conditions to that sued upon hère. 
The same reasoning which enforced the Canadian statute in that 
case, and held the steamer subject to the law of her flag, is equally 
cogent hère. If the F. & P. M. No. 2, because of her stranding in 
Canadian waters, was subject to the statute of Canada, her breach 
of those statutes subjects the plaintiff to the burden of proving con- 
clusively that her transgression in no way contributed to the re- 
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suit If, on the other hand, the steamer is to be regarded as con- 
trolled by thé law of her flag while navigating, by rigM of treaty 
between this coûntry and Great Britain, tbe waters of the Great 
Lakes, whether on one sidè or the other of the international bound- 
ary line, the same rule of évidence requires the plaintifï to show 
that the breach of the statute, rule 21 of section 4233, or the act 
of 1885, if the latter controlled lake navigation, could hâve had no 
part in producing the disaster. While, as a rule, the cause of the 
stranding would be a question of fact for the jury, under the stat- 
utes enjoining moderato speed, and requiring a lookout, and the in- 
terprétation given them by the courts, there arises a preliminary 
question, purely of law, namely, whether, under the évidence in the 
cause, the jury would be warranted in flnding that neither the speed 
of the vessel nor the absence of a lookout contributed to the strand- 
ing. If, for example, this question of fact had been submitted to 
the jury, and their verdict had negatived ail connection between the 
violation of the statutes and the stranding of the vessel, would the 
évidence in the cause sustain this conclusion as beyond doubt? If 
the évidence had not that probative force, it would manifestly be 
the duty of the court to withdraw the case from the considération 
of the jury, and direct a verdict for the défendant. 

There can be but one view of the évidence in this cause. It not 
only fails to dissoeiate the forbidden act and its conséquences, but 
it establishes incontestably the relation of cause and effect between 
the speed and the stranding of the steamer, in that it shows that 
while running at her ordinary speed of 10 miles per hour in heavy 
snow squalls, in the gênerai direction of the land, which her oiHcers 
had reason to believe was close aboard on the port side, in darkness, 
with a heavy sea and wind foUowing her, she struck hard, and re- 
mained fast at the place of grounding, in spite of every possible 
effort to release her ; that when she took her departure from her 
regular course, starboarded her helm, and headed for the land, in 
an attempt to clear it by swinging 13 points, the distance from the 
shore was unknown to her offlcers, and the change of course itself 
was prompted and made necessary by the admitted fact that the 
soundings had demonstrated to the master that he was coming in 
too close to the shore, and when he admits that he "knew he had 
no business in S fathomS of water." Ordinary care and skill in 
navigation, independent of the statute, imperatively required, under 
such Conditions, that the ve&sel's speed should be reduced to the 
lowest point ç;onsistent with the préservation of her steerage way. 
The Kestrel, 6 Prob. Div. 182. It is sought to justify the starboard- 
ing of the wheel and the speed of the steamer by the fact that her 
rudder stock was so twiS'ted that it was safer to starboard than to 
port, beçause the rudder could not be thrown hard over under a 
hard a-port wheel; that the increase of speed was seaman-like, and 
justifled by the exigency, because it aided the swing of the steamer 
in her effort to keep off from the land and head into the wind, 
Granting that the increase of speed was good seamans'hip in the 
emergency, thé fact renaajns that the necessity for it was created in 
part, iat lea&t, by the condition of the rudder, which precluded taking 
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the proper and natural course of heading away from the shore, and 
getting into deep water, and drove the master to the fatal experi- 
ment of running towards the danger to be avoided, and this, too, in 
a thick blinding snowstorm and the darkness of an early November 
morning. 

It also appears indubitably that no lookout was maintained on 
the steamer during this time, but that the person who oi'dinarily 
performed the duties of that post was engaged in heaving the lead, 
giving no attention to his proper duties. In exténuation of this, 
it is argued that the severity of the storm was such as to malve it 
impossible for a lookout to be of any service, and that, had one been 
at his proper station, he would hâve been unable to descry the land, 
and hence no fault can be imputed to the steamer for his absence. 
There is no précaution the observance of which the courts of this 
country and of England hâve more rigorously enforced than the 
duty of maintaining a vigilant and compétent lookout, especially 
under conditions of weather such as prevailed bef ore and at the time 
of this stranding. Thèse were such as had notified the master of 
the vessel of the necessity for the greatest care in the navigation 
of the vessel. Before he starboarded his wheel, and headed for the 
shore, he had changed his course a point to the southward, because 
of the indications that, instead of being five miles away from the 
land at that point, he was much nearer; how much nearer he did 
not know. Ail landmarks were obscured. A succession of snow 
squalls shut off his view ahead. The weather cleared occasionally, 
and again thickened. The argument that in thèse conditions a look- 
out would hâve been of no service proves too much, and would log- 
ically disprove the necessity of a lookout at any time. The darker the 
night and the thicker the weather, the greater is the necessity for 
using every précaution to avert disaster ; and the necessity of hav- 
ing a compétent person on watch, scrutinizing the vicinity with 
ceaseless watchfulness in search of danger, bas been recognized 
long anterior to the enactment of the statutes of England and 
America, which, by necessary implication, assume that a lookout is 
one of the "ordinary précautions" to insure safe navigation. 

In Mars. Mar. Coll. p. 339, it is said: 

"Many years before the nile of the road at sea was regulated by act of 
parliament, the practice of seameu had established niles to enable approaeh- 
Ing ships to keep clear of each other. ïhese rules, which are the foundation 
of those now in force, were well established by custom, and formed part of 
the gênerai maritime law admlnistered by the admlralty courts." 

At page 496 it is said: 

"The law as to what Is proper care and skill as to navigation, and which 
are proper précautions requlred by the ordinary practice of seamen, is illiis- 
trated by numerous décisions: First, as to looliout: If a ship is proved to 
hâve been négligent in not keeping a proper lookout, she will be answerable 
for ail the reasonable conséquences of her négligence. * * * The lookout 
must be vigilant and sufficient, accordlng to tlie exigencles of the case. The 
denser the fog and the worse the weather, the greater the cavtse for vig- 
ilance. A ship cannot be heard to say that a lookout was of no use, because 
the weather was so thick that another ship could not hâve been seen until 
actually in collision." 
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This text ÎB, in substance, the opinion of Dr. Lushington in The 
Mellona, 3 W. Rob. Adm. 7, 13. 

See, also, The Oity of Washington, 92 U. S. 31. 

The case of The Ann (decided in 1691) Mars. Adm. Cas. 263, held 
the necessity of a lookout long before there was any législation re- 
guiring that précaution. 

In iSie Farragut, 10 Wall. 334, Mr. Justice Bradley says: 

"It Is undoubtedly true that the absence of a spécial lookout would in many 
cases, perhaps in most cases, be regarded as évidence of great négligence." 

He quotes the provisions of the act of congress of April 29, 1864, 
which déclares that "nothing in the rules shall exonerate any ship 
or the owner or master or crew thereof from the conséquences of 
* * • any neglect to keep a proper lookout," etc., and adds: 
"Thus intimating that a proper lookout is one of the ordinary pré- 
cautions which a careful navigation involves." This was the view 
of the court in the case of Richelieu & 0. Nav. Co. v. Boston Marine 
Ins. Co., 136 U. S. 408, 10 Sup. Ct. 934, -where the case of The Far- 
ragut is approved. 

Decided cases go still further in enforcing compliance with the 
légal duty to take ail the précautions for the safety of life and prop- 
erty which the ordinary practice of seamen requires. 

In the case of The Colorado, 91 U. S. 692, 698, it appeared that, 
while running in a fog at night on Lake Huron, the propeller Colo- 
rado came into collision with and sunk a sailing vessel. The court 
says: 

"Enough appears to show conclusively that there was but one lookout, and 
no other seaman to assist the wheelsman in any emergency which might 
arise, though the master, as well as the mate, was fully apprised that the 
fog was nnusually dense, and both knew fnll well that the course of the 
propeller waa in the much frequented pathway of commerce. Such a watch, 
consisting only of the mate, one wheelsman, and one lookout, could hardly 
be deemed suffldent for such a large propeller, even in a clear nlght; and, 
if not, it certalnly cannot be regarded as one equal to the emergencies llkely 
to arise in a dark night, when the fog was as dense as it was on the night of 
the collision. Océan steamers, as remarked by this court on a former occa- 
sion, usually hâve, in addition to the ofllcer on the deck, two lookouts, who 
are generally stationed, one on the port and one on the starboard side of the 
vessel, as far forward as possible. During the time they are charged with 
that service, they hâve no other duties to perform; and no reason is pre- 
sented why any less précaution should be taken by flrst-class steamers on 
the Iakes. Thelr speed is quite as great, and the navigation is no less ex- 
posed to the danger arising from the prevalence of mist and fog, or from the 
ordinary darkness of the nlght; and the owners of vessels navigating on 
those waters are under the same obligations to provide for the safety and 
security of life and property as attach to those who are engaged in navi- 
gating the seas. Chamberlain v. Ward, 21 How. 571." 

This case emphasizes, also, the necessity of having the lookout 
properly stationed and vigilant in the performance of his duty. 

It is idle to multiply citations to show the importance which the 
courts hâve uniformly attached to this requirement, both for the pré- 
vention of collision with other vessels, and to notify the proximity 
of the land and ail dangers of navigation. It is, as has been said, 
also recognized in the statute of March 3, 1885, above quoted. 
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By paragraph 8 of rule 5 in Supervisors' Rules and Eegulations, 
it is proTided that: 

"Ail passenger and frelght steamers shall, in addition to the regular pilot 
on watch, hâve one o£ the crew also on watch In or near the pilot house, and 
tbis rule applies to ail steamers navigating in the nighttime." 

It is said that there is no authority in tbe statute for the adop- 
tion of such a rule, except section 4463, Eev. St, which protides 
that no steamer carrying passengers shall départ from any port 
unless she shall hâve in her service a full complément of licensed 
officers and full crew, snfflcient at ail times to manage the vessel, 
including the proper number of watchmen, This, it is said, is not 
a requirement for the maintenance of lookouts. By section 4405, 
Eev, St. U. S., the board of supervising inspectors are required to 
"establish ail necessary régulations required to carry out in the 
most efiEective manner the provisions of this title [Régulation of 
Steam Vessels], and such régulations, when approved by the secre- 
tary of the treasury, shall hâve the force of law." Whether the 
Word "watchmen," in section 4463, supra, and in section 4477, Rev. 
St., should be interpreted as requiring the maintenance of lookouts 
for external dangers, or as referring merely to employés whose du- 
ties are limited to the care of the decks and cabins, it is not nec- 
essary to décide. The duty imposed by section 4463 of carrying "a 
full crew, sufficient at ail times to manage the vessel," is a provision 
of title 52, for which, by section 4405, the supervising inspectors 
may establish régulations, and their régulations, when approved by 
the secretary of the treasury, "hâve the force of law." The statute 
does not prescribe the number of the crew, or designate the duties 
or station of each member, otherwise than by the requirement "a 
full crew, and sufficient at ail times to manage the vessel"; that is, 
to insure her safe navigation. This means both that the crew shall 
be sufficient in number and also of compétent skill and expérience 
to perf orm their duty intelligently, under ail circumstances and in 
ail emergencies. The Washington, 3 Blatchf. 276, Fed. Cas. No. 
17,320; Pars. Mar. Ins. p. 374. This is declaratory and in affirmanoe 
of the ancient law of the sea. Emerig. Ins. 300; Roc. Nav. note 
62. The "ordinary practice of seamen" and caref ul navigation hâve 
from time immémorial exacted a compétent lookout as a safeguard 
against collisions and other dangers of navigation, and this require- 
ment of usage and expérience may be termed a part of the common 
law of the sea. In every well-ordered ship each member of the crew 
must bave his post and duties. A régulation which désignâtes the 
station of so important a member of the watch as the lookout, and 
requires one of the crew to be asdgned to that duty, is calculated 
"to carry out in the most effective manner" the provisions of section 
4463; and for that reason paragraph 8 of rule 5 in Supervising In- 
spectors' Eules and Eegulations harmonizes with the gênerai object 
of the statute, and is authorized by Rev. St. § 4405. 

Independent, however, of the express tenus of the law, and the 
rules and their necessary implications, evinced in the varions stat- 
utory provisions cited, the obligation to maintain this indispensable 
précaution against maritime périls is so strongly entrenched in the 
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usage and expérience of navigators that it ia well said upon the ar- 
gument that, "if every statute in which the word 'lookout' appears 
should be repealed, the légal duty to maintain a lookout would still 
exist." 

This is the ground on which the case of The Ariadne, 13 Wall. 
475-479, was decided. The court says: 

"The duty of the lookout is of the highest Importance. Upon nothing else 
does the safety of those concerned so much dépend. A moment's négligence 
on his part may involve the loss of his vessel and the lives of ail on board. 
• * * In the performance of this duty the law requires indefatigable eare 
And sleepless vigilance. The rigor of the requlrement rises according to the 
power and speed of the vessel in question. * * * It is the duty of ail 
courts chargea wlth the administration of this branch of our jurisprudence 
to give it the fullest efiect whenever the circumstances are such as to call 
for its application. Every doubt as to the performance of the duty and the 
effect of nonperformance should be resolved against the vessel sought to be 
inculpated, until she vindicates herself by testimony concluslve to the con- 
trary." 

It is safe to say that nearly every décision which has condemned 
a vessel for the want of a lookout is rested on the inhérent reck- 
lessness of such navigation and its àgency, as the sole or a con- 
curring cause of the disaster, and not upon the transgression of 
the statute or of the régulations it authorizes, and the rule applies 
as well to stranding as collision. Richelieu & O. Nav. Co. v. Bos- 
ton Marine Ins. Co., 26 Fed. 596, 002; The Kestrel, 6 Prob. Div. 182. 

The rule applied to the évidence in this cause in directing the 
verdict for défendant was the inévitable corollary from the évi- 
dence whether the navigation of the vessel and the sufiîciency of 
her crew be judged from the standpoint of the navigation laws, 
the rule of the supervising inspectors, or of the practice of sea- 
men and the unwritten maritime code. The contract of Insurance 
equally excludes recovery. Tlie policy sued upon is not, to use 
Malloy's quaint phrase, "an insurance against heaven and earth," 
but excepts, inter alia, from the usual risks, "ail losses," etc., 
"conséquent upon, or arising from, or caused by, incompetency of 
the master, or insufflciency of the crew, want of ordinary care 
and skill in navigation, inhérent defects, • ♦ * and ail other 
unseaworthiness, » » * and the violation of any law, ordi- 
nance, or régulation to which the vessel may be subject." In fhe 
view we take of the évidence, it is scarcely too much to say that 
each and ail of the excepted périls were factors in causing the dis- 
aster. The unexplained divergence of flve miles from the proper 
course which led that distance from the place of stranding, the 
defective condition of the rudder, the immoderate speed of the 
steamer when in known and in constantly increasing proximity 
to the shore, and the failure to provide a sufficient watch for the 
suprême péril of her course and surroundings, remove ail doubt 
as to the cause of the disaster, and exempt the insurer under this 
contract from its conséquences. As in Richelieu & 0. Nav. Co. 
V. Boston Marine Ins. Co., 136 U. S. 408, 420, 10 Sup. Ct. 934, so hère, 
"the exceptions in this policy protect the insurer against the ex- 
cepted périls as a shipper is protected under a bill of lading from 
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loss to -which the négligence of the carrier bas contributed." It 
may be stylèd a "maritime accident policy," undertaking only 
against purely fortuitous casualties. Bazin v. Steamsbip Co., 3 
Wall. Jr. 229, Fed. Cas. No. 1,152. 

2. Ought a new trial to be granted on the ground of newly- 
discovered évidence? "By newly-discovered évidence is meant 
proof of some material f act in the case which has come to light 
since the verdict." Grah. & W. New Trials, 1016. Such évidence 
must not be merely cumulative in its nature, and it must hâve been 
unknown to the party at the time of the trial. It must also be 
of such a character that, if it had been produced upon the trial, 
it would hâve changed the resuit. It must also be shown why 
the facts sought to be proved were not ascertained at the time of 
the former trial. The Iron Chief, 11 C. G. A. 196, 63 Fed. 294; 
Pittsburgh Réduction Co. v. Cowles Electric Smelting & Alumi- 
num Co., 64 Fed. 125; Baker v. Whiting, 1 Story, 218, Fed. Cas. 
No. 786; Page v. Telegraph Co., 2 Fed. 330; Chandler v. Thomp- 
son, 30 Fed. 44; Alsop v. Insurance Co., 1 Sumn. 457, Fed. Cas. 
No. 262; Wiggin v. Coffin, 3 Story, 1, Fed. Cas. No. 17,624. The 
évidence outlined in the affidavits filed in support of this ground 
of the motion is cumulative. No sufBcient reason is given why 
the witnesses were not produced at the trial, and, from the posi- 
tions held by many of the affiants on the "F. & P. M. No. 2," the mat- 
ters stated in their affidavits should hâve been known to the 
offlcers of the plaintiff if they had used proper diligence in learn- 
ing the facts of the loss. Some of the afflants testified on the 
trial. Several of them will testify that the density of the snow- 
fall was such that a lookout would hâve been of no beneflt, and 
that the steamer would swing with equal facility under either 
wheel. If thèse things were true, — the testimony of the master, 
mate, and wheelsman to the condition of the rudder, to the con- 
trary, notwithstanding, — they leave unexcused and unexcusable 
the master's ft^tal blunder in driving this heavily laden steamer 
at fuU speed in the direction of the near shore, until he had ascer- 
tained and flxed her position beyond doubt or deliverance, "by 
running down a cape or a continent," to use the forceful language 
of Justice Grier in Bazin v. Steamship Co., 3 Wall. Jr. 229, Fed. 
Cas. No. 1,152. 

The affidavits of some of the crew of the steamer Newburgh, 
which stranded a short time after the F. & P. M. No. 2, and about 
five miles to westward of the latter, when on the same gênerai 
course, are offered to show that a lookout could not hâve seen 
land after 5 o'clock that morning, so heavy and constant was the 
snowfall. This only proves that the Newburgh encountered worse 
weather in that locality than the F. & P. M. No. 2 had met at the 
same place, according to the latter's crew, who agrée that the 
snow came in squalls, and that there were intervais of clearer 
weather. The master of the Newburgh unqualifiedly condemns as 
"reckless navigation and bad seamans'hip" the starboarding of 
the steamer when eight fathoms were reported by the leadsman, 
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and the running of the vessel thereafter at full speed. He fur- 
ther States that "we were not keeping any lookout for land. We 
did not suppose we were anywhere near land." In another affl- 
davit he states that a lookout was stationed f orward. The fire- 
man, who at intervais observed the weather, is confident that the 
land could not hâve been seen, so heavy was the storm when the 
Newburgh struck; but his opinion is of little value, as he was 
on watch in the fire hold from midnight until 6 o'clock a. m. of 
the morning of the stranding. A careful examination of ail thèse 
afladavits is convincing that the proposed testimony is cumulative, 
was easily obtainable at the first trial, and is manifestly insufS- 
cient to change the resuit. No court has ever extended to a de- 
leated litigant such a degree of indulgence as that asked by this 
motion, upon a state of facts like those in issue hère. 

3. The claim that the plaintifE was taken by surprise, and was 
unable to meet or explain the questions raised by the court and 
counsel on the effect of the absence of a lookout, and as to the 
seaworthiness of the vessel by reason of the alleged defect in 
the rudder, merits no favor. The plaintifE had urged the trial of 
the cause, and announced its readiness to proceed. This ground 
of the motion is f ully answered by Judge Story in Ames v. Howard, 
1 Sumn. 482, Fed. Cas. No. 326, where, as hère, "no application 
was made to the court for a postponement or continuance for the 
purpose of a more full and thorough examination of the point or 
to search for further testimony. ♦ • * n the party interested 
makes no such application, but elects to go on with the cause, 
relying upon his other strength to sustain his daim, he i» under- 
stood to waive the matter of surprise; and he cannot be permitted 
to take his chances with the jury, and, if unsuccessful, then to 
move the matter as ground for a new trial. The purposes of jus- 
tice would be defeated, and not advanced, by any différent course." 
Judge Ourtis in Carr v. Gale, 1 Curt. 384, Fed. Cas. No. 2,433, 
expresses the same view with equal emphasis. In the case at bar, 
the plaintifl, if not satisfled with the évidence, might also hâve 
elected to take a nonsuit, with leave to move to set it aside, or 
it could hâve applied for permission to withdraw a juror. The 
failure to make either application, and the élection to rest the case 
on the évidence suhmitted, is an additional, and in itself a décisive, 
considération against this ground of the motion. 

The motion for a new trial in thèse causes is denied, and judg- 
ment will be entered on the verdict 
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AMES T. AMERICAN LOAN & TRUST OO. 

(Circuit Court of Appeals, Kinth Circuit September 16, 1895.) 

No. 240. 

Appeal from the Circuit Court of tlie United States for tbe District of 
Or^on. 
Edward P. Sanbom and Zera Snow, for appellauL 
Doiph, Nixon & Dolpli, for appellee. 
Dismissed, pursuant to stipulation of counsel. 



THE LOUIS OLSEN. 

(Circuit (3ourt of Appeals, Nlnth Circuit May 7, 1894.) 

No. 125. 

Appeal from the District Court of the United States for the Northern Dis- 
trict of Califomia. 

No opinion. Dismissed, pursuant to subdivision 8 of ruie 22 and rule 23 
(47 Fed. z.) 



NORTHERN PAC. R. CO. v. HBMPEY. 

(Circuit Court of Appeals, Nlnth (Jlrcuit May 4, 1894.) 

No. 173. 

Brror to the Circuit Court of the United States for the District of Washing- 
ton. 
Charles K. Jenner, for défendant in error. 
Afflrmed, per stipulation. 



PACIFIC MUT. LIFE INS. CO. v. NIXON. 

(Circuit Court of Appeals, Nlnth Circuit March 26, 1894.) 

No. 99. 

Error to the Circuit Court of the United States for the District of Washing- 
ton. 
Charles N. Fox, for plaintlff In error. 
W. S. Relfe, for défendant in error. 
Dismissed, per stipulation. 



SOUTHERN CALIFORNIA MOTOR ROAD OO. v. UNION LOAN & TRUST 

CO. 

(Circuit Court of Appeals, Nlnth Circuit April 3, 1894.). 

Ne. 136. 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of Califomia. 
R. E. Houghton, for appellent 
Stephen M. White, for appellee. 
Dismissed, on motion of counsel for appellant 
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WATERLOO MIN. CO. V. DOH. 

(OWcùlt Court of ABDeals, Ninth Circuit" February 28, 1895j) 

No. 144. 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of California. 

A. H. RIckets, for appellant 

B. E. Houghton, for appellee. 

Dismissed, pursuant to stipulation of counseL 



WIIililAMS V. SNYDEB. 

(Circuit Court of Appeals, Nlnth Circuit. July 15, 1895.) 

No. 241. 

Appeal from the Circuit Court of the United States for the District of Idaho. 
W. W. Woods, for appellant. 

0. W. Beale, for appellee. ; ► 

Dismissed, pursuant to stipulation of counsel. 



. , ÏEE LUNG V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 23, 1894.) 
No. 177. 

Appeal from the District Court of the United States for the Northern Dis- 
trict of California. 

T. D. Rlordan, L. I. Mowry, and H. C. Dibble, for appellant 

Charles A. Carter, U. S. Atty. 

No opinion. Submission of appeal vacated, and judgment of dlsmlssal en- 
tered by consent 
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FIRST LITTLETON BRIDGE CORP. V. CONNECTIOUT RIVER LUM- 
BER CO. 

(Circuit Court, B. New Hampshlre. September 24, 1895.) 

No. 404. 
Removal of Causes. 

In thls case the pétition for reliioval to a fédéral court was not filed untU 
after the time allowed by tlie state court for Hling pleas in abatement, and 
it was fteM tliat the circumstances did not show a waiver of the matter 
of time, and the case must be rei^anded. 

Action by the First Littleton Bridge Corporation against the 
Connecticut Kiver Lumber Company. On motion to remand to the 
state court. 

James W. Remick and Harry Bingham, for plaintiff. 

Drew, Jordan & Buckley and Geo. H. Bingham, for défendant. 

PUTNAM, Circuit Judge. I flnd that the writ was returnable to 
the term of the suprême court of the state held on the third Tuesday 
of September, 1894, and that at that time the following rule of that 
court was in force: 

"Pleas In abatement shall be delivered to the counsel of the adverse party 
or filed with the clerlj, and notice thereof put upon the docket wlthln the 
flrst four days of the term." 

I flnd that there is no claim that this rule is not peremptory, with 
référence to the period named in it, or that the court bas power to 
extend it. I flnd that the pétition for removal was not filed in the 
state court until after thé expiration of the period of four days 
named in the rule, so that, on the authoritv of Martin's Adm'r v. 
Railroad Co., 151 U. S. 673, 684, 14 Sup. Ct. 533, it was not season- 
able. I flnd that there was no actual waiver of the def ect, with any 
intention to waive. I flnd the petitioner did not serve the plaintiff 
with a copy of the removal papers, or notify it that the pétition 
had been filed. I find that no appearance has been entered in this 
court by the plaintiff, as provided by rule 5, which was in force on 
and aftér September 1, 1894, and that no appearance by the plain- 
tiff, in any form, has been actually made in this court, except for 
the purpose of making the motion to remand. I find that the at- 
torneys for the plaintiff intended to enter their appearance, wrote 
the clerk to make the entry for them, and that the clerk called their 
attention to the necessity of a formai entry under rule 5, but that, 
as already said, no appearance was in fact entered. I find that 
certain conversations and correspondance hâve taken place between 
the attorneys of the plaintiff and those of the défendant touching 
this case and its trial on the merits; but I am unable to find, from 
the facts submitted, that the plaintiff or its attorneys knew, or were 
bound to know, before thèse conversations and correspondence, 
either with the clerk or the defendant's attorneys, or until about 
the time when the pétition to remand was filed, that the removal 
papers were not seasonable. Therefore I do not find that the plain- 
tiff has, by unreasonable delay or otherwise, waived, as a matter 
v.7lK,no.2 — 15 
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of fact, the defect in the removal proceedinga. The actual entry of 
argeoei:!»! appearance by tlie plaintifE, or proceedinga by it or ita 
attorneya, in open court, prier to tlie filing of the pétition to re- 
mand, if such had been proved, would probably hâve taken effect aa 
a waiver by force of law. But, in the absence of sufiBcient proof 
of the matters hereinbef ore atated, I am of the opinion that the in- 
choate and executory tranaactions referred to do not hâve any such 
effect 

As the matter now stands, the plaintiff is entitled to its costs in 
this court Martin v. Snyder, 148 U. S. 663, 664, 13 Sup. Gt. 706. 
Therefore the clerk will enter the following order: Ordered, that 
the findings of the court accompanying this order be filed and en- 
tered of record, and that an order be entered remanding the case, 
with costs for the plaintiff. 



DE BBAUMONT t. WEBSTICK. 
(Circuit Court, D. New Jersey. January 2, 189e.ï 

WlTKBSS— COMPBTENCY— IkTBRBSTED PaKTT — RBV. ST. § 858. 

Rev. St i 858, contalns the whole law govemlng the courts of the 
United States In respect to the competency, as wltnessea, of intereeted 
parties, and no state statute can annex any further qualification to Its 
provisions. Accordlngly, held, that an Interested party could not be 
wholly excluded as a wltness In an action brought In a fédéral court by 
an admlnlstratrlx, but only such parts of hls testlmony could be rejected 
as related to transactions wltb, or statements by, the intestate. 

Thîs was a suit brought by Alexandre De Beaumont, and continued 
after his death by his administratrix, againat Warren Webster, for an 
accounting. The cause was heard on the pleadings and proofs, and 
at the same time a motion was made to strike ont certain testimony 
of Warren Webster. 

Carrie B. Kilgore and David 0. Harrington, for complainant 
E. Cooper Shapley and Ernest Howard Hunter^ for défendant 

DALLAS, Circuit Judge. Immediately before the argument of 
thia case was entered upon, complaJnant's counsel presented a motion 
in writing to strike out the testlmony of Warren Webster, on the 
ground that his examination as a witness on his own behalf occurred 
after the death of Alexandre De Beaumont, and the substitution of 
his administratrix as a party plaintiff. This motion has been re- 
tained by me, and will now be filed as of December 5, 1895, — ^the day 
upon which it was made. 

By section 858 of the Eevised Statutes of the United States, it is 
enacted that "* * * no witness shall be excluded • * * be- 
cause he is a party to or interested in the issue tried:" provided (so 
far as affecta the présent case) "that in actions by * * • admin- 
istrators • • ♦ neither party shall be allowed to testify against 
the other, as to any transaction with, or statement by, the * ♦ • 
intestate." This section is the whole law of the matter, and no state 
statute can, for this court, annex any qualification to the gênerai 
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compétence created by its first clause. Its own proviso prescribes 
its only limitation, and that proviso, as bas been seen, is not that an 
interested party may not, as against an administrator, testify to any- 
tbing, but tbat be shall not be allowed to testify "as to any transac- 
tion witb, or statement by, tbe intestate." He is expressly made 
compétent, and it is only as to tbe matters specified tbat bis testi- 
mony is to be excluded. Therefore, as tbe évidence given by Warren 
Webster is not conflned to transactions witb, or statements by, De 
Beaumont, but extends to and includes otber material matters, tbis 
motion to strike out ail bis testimony, "as be was not a compétent 
witness," is erroneously conceived. It proposes too much, and conse- 
quently cannot be allowed. Potter v. Bank, 102 U. S. 163 ; Goodwin 
V. Fox, 129 U. S. 630, 9 Sup. Ct. 367. Tbe only objection tbat was 
made during Webster's examination was "to any testimony on tbe 
part of tbe witness as to conversations witb Mr. De Beaumont"; and 
tbis objection (without pausing to inquire wbetber, in view of tbe 
alleged assignment by De Beaumont to bis wife, it could, if important, 
be sustained) I bave assumed to be a valid one, and accordingly bave 
excluded from considération ail testimony to wbich it is applicable. 
To more tban tbis tbe complainant is, in my opinion, certainly not 
entitled. 

The object of tbis suit is to compel an accounting by tbe défend- 
ant under an agreement in writing, dated Marcb 21, 1887, between 
Warren Webster and Elwood S. Webster and Alexandre De Beau- 
mont, by whicb it was agreed that tbe business to wbich it relates 
should be managed by tbe said Warren Webster and by said Elwood 
S. Webster (since deceased) for tbe joint beneflt of tbe parties. That 
prior to April, 1888, some business was done in pursuance of tbis 
contract, is admitted; but that sucb business resulted in considér- 
able loss and tbat nothing is due from tbe défendant witb respect 
to it, bas been conclusively shown, and seems not to be denied. The 
only substantial question, and the one to whicb tbe arguments of 
counsel bave been directed, is as to wbetber the contract continued 
in force, and business was transacted under it, after April, 1888. 
Mr. Thomas B. Harned, as "Atty. of Mr. and Mrs, De Beaumont," 
on April 19, 1888, sent to Webster Bros, a communication in writing, 
whicb Warren Webster understood to import that they meant to 
cancel the agreement; and, upon Mr. Harned's subsequently ex- 
pressly informing bim tbat sucb was its meaning, Mr. Webster ac- 
cepted and agreed to it. Some question has been made as to Mr. 
Harned's autbority to represent Mr. and Mrs. De Beaumont in tbe 
matter, but in my judgment tbe proofs leave no room for doubt about 
it; and the subséquent conduct of both Mr. and Mrs. De Beaumont 
is inexplicable, except upon the assumption tbat they knew and ac- 
quiesced in what Mr. Harned had done, and fully understood that 
tbe contract had come to an end. It would not be possible, within rea- 
sonable compass, to refer in détail to ail the évidence upon tbis sub-' 
ject, and therefore I content myself witb tbis statement of what I 
ând to be its effect, but may mention, generally, that Mr. De Beau- 
mont's sickness would not satisfactorily account for his withdrawal 
from ail participation in a business in whicb be believed himself to 
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be still interested, and to whieh he had agreed to contribute his 
Personal services; and the long delay which occurred in asserting 
the continuing subsistenee of the contra et, especially when consid- 
ered in connection with the several acts of Mr. and Mrs. De Beaumont 
in disavowal of it, is quite convincing that they supposed it to hâve 
been effectuai ly termina ted. 

Whether the défendant has, irrespective of this con tract, violated 
any right of the plaintiff or of her intestate, need not be considered. 
If he bas, redress must be sought otherwise than by this suit. Ail 
that is now decided is that the accounting demanded cannot be de- 
creéd, becausè the instrument upon which the alleged right to an 
account is f ounded had ceased to be operative at the date f rom which 
any account, if demandable, would be requisite. Bill dismissed, 
with costs. 



LAWnENCE V. UNITED STATES, 
(Circuit Court, D. South CaroUna. January 2, 1S9C.) 

1. SUBEOGATION. 

À eontract for the construction of a United States courthouse provided 
that the government might withhold any part of the sums to be paid 
thé contracter, in case of the latter's failure to promptly pay laborers 
and material men. A bank, from time to time, lent money to the con- 
tracter, with the expectation that it would be used In eanying out his 
contràct, but without any obligation to that effect, and some of it was 
used by him for paying laborers and material men. Helé, that as the 
laborers and material men had no eiiforceable rights against the govern- 
ment, and the payment by the banls of the money used to pay their claims 
was purely voluntarj', there was no room for the application of the 
prlnclple of subrogation in the bank's favor. 

8. Samb— BenbficJal Expbnditdkes. 

Nor was the équitable principle allowing to a bona fide holder compen- 
sation for bénéficiai expenditures applicable lu favor of the bank, since 
the money paid by it was not used in removing an incumbrance resting 
on a tltle, or in paying debts having behind them a quasi lien or a trust. 

8. Building Contràct— Right to Withhold Fcnds. 

The government being given the right to withhold part of the fund 
only in case of the nonpayment of laborers or material men, the bank 
could not ask that this right be exercised in its favor, as the représenta- 
tive of claims of the laborers and material mèn which had been paid. 

4. Samb. 

In such case, since the laborers and material men had no right to the 
fund withheld by the government, which belonged wholly to the con- 
tractor, the bank could not acquire any rights in such fund as the repré- 
sentative of such laborers and material men. 

5. Payment. 

A note is not payment of an account, unless it be expressly accepted as 
payment, or produce payment. 

6. Same. 

Where one to whom a draft is given for payment of an account acceptiS 
it and sells it to another, without assuming any guaranty or personal 
liability, neither of them can make any claim under the original account 
?7. CotjNSBL Fbbs— Patment Otjt of General. Fund. 

Where a contràct with the United States authorized the latter to with- 
hold payment of part of the contràct prlce in case of failure to promptly 
pay laborers or material men, no one but the contractor could bring pro- 
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ceedings for the distribution of a fund so witlilield; and hence his coun- 
sel, britiging such proceedings, are entitled to compensation ont of such 
fund. 

Cothran, Wells, Ansel & Cothran, for plaintifl. 
Julius H. Heywai'd, Haynsworth & Parker, and I. 0. Jelïries, for 
petitioner, 

SIMONTON, Circuit Judge. This case now cornes up upon the 
report of the spécial master under the order of 26th September last. 
A recapitulation of some of the facts of the case is necessary. The 
government concluded a contract with James R. Lawrence for 
building a courthouse and post oflQce in Greenville at and for the 
sum of $76,290. The building bas been completed and accepted. 
Payments were made to Lawrence from time to time as the work 
progressed; in ail, |67,999.01. There bas been withheld by the 
government, from the contract price, the sum of $7,601.06. This 
was done under a clause in the contract which gives to the United 
States the right and privilège of withholding any portion of the 
sum of money to be paid to Lawrence under the provisions of the 
contracta in the event of the f allure of Lawrence to promptly make 
payment to ail persons who may supply him with labor and ma- 
terials in the prosecution and completion of the work therein pro- 
vided for. The reason assigned by the government for withholding 
this sum was the number of claims against him, which had been 
filed in the department, for labor and materials supplied in connec- 
tion with his contract for said building. In the présent action the 
government admits that this sum bas been withheld, but it exercises 
this right and privilège secured under the contract, and insists that 
the money thus withheld be paid to such persons as corne within 
this favored class. The Greenville Savings Bank, at Lawrence's 
request, made an arrangement with him under which it lent him 
moneys, from time to time, secured by the hypothecation of his 
claim against the government for work done and to be done under 
his contract. There is some confusion in the testimony, but the 
prépondérance of the évidence is that Lawrence intended, and the 
bank knew his intent, to use the money thus lent to him in the per- 
formance of his contract. As each check came to Lawrence in the 
payment of the work as it progressed, it was delivered to the bank, 
a'nd he indorsed it, and then the proceeds were put to his crédit on 
gênerai account. He made no spécial account for this purpose. 
There is no évidence that the bank bound itself absolutely to furnish 
to Lawrence ail the money needed for this purpose, or that the bank 
could not discontinue its loans whenever it pleased. Xhe bank paid 
no money to any laborer or material man. Ail the money was paid 
to Lawrence, to be used by him; he stating that he wanted it for 
his contract, but being under no obligation or contract so to apply 
it. In prier proceedings in this cause the bank claimed the entire 
sum withheld by the government, insisting that it was covered by 
this hypothecation. This claim has been disallowed. But the spé- 
cial master was instructed to take such testimony as bore upon the 
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question, *Has the bank any right to be subrogated to a claim, pro 
rata, on this fund, for so much of the money it advanced as was 
used for pay of laborers or material men?" He Las made his re- 
port, showing how much of this money was used for this purpose. 
How does this affect the claim of the bank to any part of the fund? 
The term "subrogation," used by the court in its order, was not 
happily chosen. "Subrogation" involves the idea of a right existing 
in one, with which another, under certain circumstances, isclothed, 
— a right capable of enforcement. A surety pays the debt of his 
principal. He is subrogated to ail the rights of the creditor, and 
is entitled to the protection of ail the collaterals held by him, — 
rights which he can enforce. But thèse laborers and material men 
hâve no rights, as against the government, — rights which can be 
enforced. There is no privity between them and the government. 
They are récipients of its bounty, debtors to its good will, objects of 
its provident care, in whose favor, suo motu, it exercises its right 
and privilège to withhold the money until their claims are satis- 
fled. Nor hâve they any spécifie interest in the money so withheld. 
It is not necessariiy applicable to their claims. Lawrence could 
satisfy them in any way, and, upon évidence that their claims were 
arranged, he could get the money which had been withheld. So 
"subrogation" is not the term to be applied to this transaction. If 
subrogation existed at ail, it must be as to the rights of the laborers 
and material men to whom Lawrence paid the money the bank lent 
to him. As bas been seen, they had no rights. To give existence to 
this equity of subrogation, it was necessary not only that the bank, 
in some way or other, was bound for the amount due to them or 
interested in its payment, and that it was not at liberty to make 
this payment or not, at its élection. Insurance Co. v. Middleport, 
124 U. S. 534, 8 Sup. Ot. 625; Brown v. Gadsden, Speer, Eq. 37. It 
must also appear that at the time of the payment the laborers and 
material men were invested with rights to which the bank suc- 
ceeded, and which it could enforce. The suprême court of the 
United States, in Insurance Co. v. Middleport, 124 U. S., at page 548, 
8 Sup. et. 625, quotes with approval Sheldon on Subrogation, as 
follows: 

"The doctrine Is derlved from the civil law, and it Is sald to be a légal 
Action, by force of which an obligation extlngulshed by a payment made by 
a third person is treated as stlU subsisting for the benefit of this third 
person, so that by means of it one creditor is substituted to the rights, rem- 
édies, and securlties of another. It takes place for the benefit of a person 
who, belng himself a creditor, pays another creditor, whose debt is pre- 
ferred to his by reason of privilèges or mortgages; being obliged to make 
the payment, either as standing in the situation of a surety, or that he may 
remove a prior incumbrance on the property on which he relies to secure 
his payment. Subrogation, as a matter of right, independeutly of a judg- 
ment, takes place only for the benefit of Insurers, or of one who, being him- 
self a creditor, has satisfied the lien of a prior créditer, or of a co-obllgor 
or surety who has paid the debt which ought, in whole or in part, to hâve 
been met by another. The doctrine is not applied for the mère Etranger or 
volunteer who has paid the debt of another without any assignment or 
agreement for subrogation, without being under any légal obligation to 
make the payment, and without belng compelled to do so for the préserva- 
tion of any rights or property of his own." 
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The same case quotes with high commendation the language of 
Johnson, Ch., in Brown v. Gadsden, Speer, Eq. 37, who says, among 
other things: 

"The doctrine of subrogation, from its very nature, never could hâve been 
intended for the relief of those wlio were in any condition in whlch they 
were at liberty to elect whether they would or would not be bound." 

It also quotes the language of Giancellor Walworth in Sandford 
V. McLean, 3 Paige, 122: 

"It is only in cases where the person advanclng money to pay the debt of 
another stands In the situation of a surety, or is compelled to pay it to pro- 
tect his own rlghts, that a court of equity substltutes him In the place of 
the créditer, as a matter of course, wlthout any agreement to that effect. 
In other cases the demand of a créditer whlch is pald wlth the money of 
a thlrd person, and withoiit any agreement that the security shall be as- 
slgned or tept on foot for the beneflt of said third person, Is absolutely ex- 
tlngulshed." 

In the présent case the laborers and material men had no dealing 
whatever with the bank. And the bank never bound itself abso- 
lutely to pay them. If the bank can be relieved at ail, it must be 
on some other equity than that strictly called "subrogation." 

The bank furnished money to Lawrence on his installments from 
the government, and after a while on what it conceived was a 
Talid hypothecation of his claim, under his contract, against the 
government. Money was furnished, Lawrence stating that it was 
intended to be used in paying for labor and materials in complet- 
ing this contract; and a large part of it was so applied. The 
hypothecation which was the considération for the part of this 
loan now unpaid has been found invalid, null, and void. The 
laborers and material men hâve been paid out of the money fur- 
nished by the bank. The bank, however, has a large sum due to 
it and unpaid. There is a principle of equity which provides that, 
when one bona fide pays his money in the purchase of any kind 
of property, the money so paid to be applicable to obligations 
of the vendor, and tbe purchase and sale fail by reason of any 
irregularity or invalidity in the sale, the purchaser so paying his 
money is put in the place of the creditors who received it, and 
occupy the same position towards their debtor as they did before 
their claims were so discharged. Thus, A. purchases realty, bona 
flde believing that he is getting a good title, and, to clear it, pays 
off existing liens. If the title prove defective, and he be ousted 
by the true owner, he will be placed in the position of the credit- 
ors whose liens he has paid. Bailey v. Bailey (S. C.) 19 S. E. 670. 
So if lands of a deceased person are sold for payment of his debts, 
and the sale be declared invalid, any purchaser who has paid 
his money, and it has been applied to the debts, will occupy the 
position of the creditors who are so paid, in the administration of 
the assets. Freem. Void Jud. Sales, 51; Har. Subr. § 762. Also, 
if a sale be made to foreclose a mortgage, and the money applied 
towards its satisfaction, if the sale be declared invalid the mort- 
gage will be revived, and its lien used to protect the purchaser s. 
The great case of Bright v. Boyd, 1 Story, 478, Fed. Cas. No. 1,875, 
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lays dowtf the rule, afflrmed in Bank v. Hudson, 111 U. S. 83, 4 
Sup. Ot.303: 

"Where the owner of an estate, after a recovery thereof at law from a 
bona flde possessor for a valùable considération, without notice, seeks an 
aceount in equity, as plalntiff, against Sucli possessor, for the rents aud 
profits, courts of equity wlll ailow him to make a déduction tlierefrom of 
ail tlie melioratlons and improvements made benefieially by liim on the 
estate, and thus to recoup them from the rents and profits. The same doc- 
trine bolds in cases where the owner of eb estate bas only an équitable title 
thereto. The Roman law alsp allowed compensation for ail bénéficiai ex- 
penditures, and, If a bona flde tolder of an estate i)ald money to discbarge 
any exlsting. Incumbirance or charge upon it, be was entitled to reimburse- 
ment pro tanto." 

In Kanawha Coal Go. v. Kanawha &.O. Coal Co., Fed. Cas. No. 
7,606, a créditer, under fi deed of trust, sold land o{ a debtor 
during the war; the debtor living within the Confederate Unes. 
and the property lying in West Virginia. The sale was set aside, 
but the purchasêr was protected by the debt his money had paid. 
In Davis v. Gaines, 104 U. S. 386, where tlie purchase money paid 
at a voîd sale Wàs applied to the extinguishment of a valid mort- 
gage, it was held that, "riotwithstanding the irregularity or in- 
validity of the sale, the purcHaser cannot bé ousted unless the pur- 
chase money be repaid or tendered." 

In one of the cases quoted by counsel for the bank, it appears 
that théassets of an insolvent corporation had been sold to pay its 
debts. The sale was subsequently declared invalid. The pur- 
chasêr whose money, had been used to pay off the debts of the 
corporation was permitted to stand in the place of the creditors 
w^ho were paid by his njoney. Wïien this case is examined, it 
wiïl be seen that it proceeds upon the principle that, the assets 
of an insolvent corporation kre a trust f und for its creditors. The 
purchasêr whose money paid ofï thèse creditors succeeded to their 
bénéficiai interest in the trust. St. Louis & S. Coal & Min. Co. v. 
Sandoval Coal & Min. Co; (111. Sup.) 5 N. E. 370. Can this equity be 
administered in favor of the bank? It will be noted that in every 
case quoted the money paid was used either in removing incum- 
brances resting on the title, or in paying debts having behind 
them a quasi lien or ai trust, and which, as Mr. Pomeroy says, 
"would be recoverable at law." 3 Pom. Éq. Jur. § 1300. In the 
case at bar no debt was paid with this money which relieved any 
incumbrance which was protected by any quasi lien or a trust, 
or which was a debt of the government, or recoverable at law. 
Let the transaction be analyzed. Certain laborers performed work, 
and certain material men contributed material to the building, 
at Lawrence's request, and under contract with him. He was an 
independent contractor. They were paid with money borrowed by 
him from the bank. If by this the bank were entitled to stand 
in the shoes of the laborers and material men, against whom could 
it claim? Not against the government, for it had no contract with 
thèse laborers and material men. But it is supposed that, as the 
government had a right to withhold the fund in favor of this class, 
the bank could ask that this right be exercised in its favor. The 
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terms of the contract gave the government the right and privilège 
of withholding part of the fund only "in the event of the failure 
of Lawrence to promptly make payment ta ail persons who may 
supply him with labor and materials in the prosecution of the 
virork." But the position taken by the bank goes upon the idea 
that ail of this class in whose shoes it vcishes to stand yfeve promptly 
paid. The postulate upon -which the right and privilège of the 
government depended did not exist. There was nothing for the 
bank to take. Let the case be regarded from another standpoint. 
The position of the bank is that it furnished to Lavsrence a certain 
amount of money; that Lawrence used it in the construction of the 
public building, — paying laborers and material men. If the bank 
has any equity, it must work it through Lawrence. It can hâve 
no greater right than he. If Lawrence can claim to be a beneâ- 
ciary in this fund for the excess unpaid to the bank, because he 
expended the money for labor and materials, he could make a 
similar claim for ail the money he expended for the same purposes* 
—a proposition which réfutes itself. But the government exercises 
its right and privilège of withholding the fund against Lawrence 
himself. Without this proviso it would hâve no right to with- 
hold anything, but would be bound to pay it over to Lawrence. 
By virtue of this proviso it retains the money, and insista that 
it be distributed among those who hâve not been promptly paid. 
TJntil they are satisfled, Lawrence has no right to the fund, nor 
has the bank. There is still another view of this case. The 
contract gave to the United States the right and privilège of with- 
holding a part of the contract priée, for a specifled reason, — ^that 
laborers and material men were not promptly paid. This right 
and privilège the United States could exercise or not, at its option. 
Until it was exercised, Lawrence could demand the money earned 
on his contract. The United States did not exercise this right 
and privilège until 9th February, 1894, when Lawrence demanded 
payment of this balance. Then, for the first time, the require- 
ment was made that the outstanding claims, ail or nearly ail of 
which were on file in the department, should be paid. Lawrence 
reeognized the propriety of the demand, and consents that this 
money be thus applied. Until this was doue, the laborers and 
material men — those who were paid, and those remaining unpaid — 
had not a shadow of interest in the money in the treasury, and 
could give none to the bank, nor could Lawrence dérive any from 
them. 

It appears that G. D. Barr & Sons furnished labor and materials 
to Lawrence, in thè construction of the building. He gave them 
his note for $415.88. This note never has been paid, and is now 
in the possession of G. D. Barr & Sons. It was discounted by 
them in the Greenville Savings Bank, but they hâve been com- 
pelled to pay it. The note was taken for an open account. A note 
is not payment of an account, unless it be expressly accepted as 
payment, or produce payment. If the noté be dishonored, the 
hoïder may proceed on the account. If the note be negotiable, it 
must be produced and surrendered. Barr & Sons can prove for 



234 rEDKItAI. BEFOBTER, V<d« 71'. 

the amount of the accoant, $415.88 and interest, as the maker of 
the note liquidated thé demaûd at its date, 

The Ilotes discounted for the accommodation of Lawrence, in- 
dorsed by Or. D. Barr & Sons, are not entitled to a dividend on 
this fund. 

It appears that Lawrence was indebted to William E. Springer 
& Co. in the Bum of $668.84 for hardware used in the building. 
He gave them a draft on the supervising architect of the treasury 
department for this amoùnt, chargeable on the amount due him 
on his contract. This Springer & Co. accepted, and afterwards 
sold to Mr. Norwood; not assuming, as far as the évidence shows, 
any guaranty or personal liability therefor, The draft is value- 
less. Mr. Norwood cannot resort to the original account, for 
Springer & Co. cannot do so. They took the draft and used it, 
selling it for what it would bring. The claim is disallowed. 

The attorneys for the plaintiff make application for a fee ont 
of the fund. This application is resisted by the attorneys for the 
creditors. It will be remembered that the contract with the 
government authorized the United States to withhold payment of 
part of the contract price in case of failure promptly to pay labor- 
ers and material men. This was ail. The United States could 
not pay thèse people. It could simply withhold the money until 
they were paid. The proceedings in this case, therefore, were nec- 
essary, and no one could bring them but Lawrence. The suit 
brought the fund into court, and gave the United States every 
assurance that was necessary. In this way, and in this way 
only, hâve the creditors been able to get any money. Counsel are 
entitled to compensation. Their fee is fixed at |300. The fées of 
the spécial master are fixed at $125. Let proper orders be prepared. 



NIGHTINGALE v. MILWAUKEE PURNITURB ÇO. et al. 

(Circuit Court, S. D. California. December 23, 1895.) 

No. 284. 

1. CoRPOBATioK— Change into PARTNEEsmp. 

A corporation formed according to the state law, and duly set golng 
as such, cannot be changea Into a copartnershlp by a court of equity, at 
the suit of one of the Incorporators, merely because the books were kept 
by him as If the concem was a copartnershlp. 

2. Same. 

Nor Is the character of the concem changea by the fact that the stock- 
holders In a paper guarantylng a debt of the company spoke of It as a 
"firm." 

8. Suit foe AccouNTiNa — Fkaud of Complainant. 

The gênerai manager of the business of a corporation, who, though an 
expert bookkeeper, bas kept the books so that the true state of accounts 
cannot be ascertalned therefrom, and who has been guilty of approprl- 
àtlng funds of the corporation to his own use wlthout accounting there- 
for, cannot malntaln a blU for an accounting by the corporation, or by 
the members thereof considered as partners, for money advanced by him 
for the use of the corporation. 
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Bill by Newell Nightingale against Milwaukee Fumiture Company 
and others. Bill dismissed. 

Edward S. Bragg and Stephen M. White, for complainant. 
Waldo M. York and A. W. Hutton, for défendants. 

ROSS, Circuit Judge. The transactions which culminated in the 
présent suit had their beginning in the spring of 1888. A certain 
furniture business had been established and carried on in the dty of 
Los Angeles by the flrm of Bryant, Arnold & Jones, afterwards by 
Bryant & Arnold, and then by Otis P. Arnold alone. On the 2d day 
of March, 1888, Otis P. Arnold, L. J. P. Morrill, George L. Arnold, 
and John Jucker, who are made défendants to the bill, together with 
the complainant and certain other persons, namely, Seth C. Arnold, 
William Zinns, and A. 0. Blankenburg, for the purpose of forming 
a corporation under the laws of California to carry on at the city of 
Los Angeles a gênerai furniture business, prepared and signed arti- 
cles of association for the purpose, and flled them in the office of the 
county clerk of Los Angeles county, Cal., and on the 5th day of March, 
1888, flled a certified copy thereof in the office of the secretary of 
state of California, such articles stating, in substance, the term and 
life of the corporation to be 50 years, and the business in which it 
proposed to engage to be the buying and selling of furniture; and 
stating its capital stock to be |100,000, divided into 1,000 shares of 
the par value of |100 each; and stating that 90 per cent, of such 
capital stock was then in fact paid in. The persons subscribing for 
the stock, and whose names appeared as subscribers upon the sub- 
scription list attached to and made a part of the articles of incorpora- 
tion 80 flled, and the number of shares taken by each, were as f ollows, 
namely: The défendant Otis P. Arnold, 200 shares, $20,000; the 
défendant L J. P. Morrill, 200 shares, |20,000; the complainant, 
Newell Nightingale, 150 shares, $15,000; the défendant John Jucker, 
50 shares, $5,000; the défendant George L. Arnold, 50 shares, $5,000. 
la addition to thèse, ail of whom were made parties to the bill in thia 
case, Seth C. Amold's name appears as a subscriber for 100 shares, 
$10,000; A. 0. Blankenburg, 100 shares, $10,000; and William Zinns, 
50 shares, $5,000. In and by the articles of incorporation the board 
of directors thereof was flxed at flve, and the défendants Otis P. 
Arnold, L. J. P. Morrill, George L. Arnold, the complainant, Newell 
Nightingale, and the said A. C. Blankenburg, were named and desig- 
nated as the first board of directors. In the bill flled by the com- 
plainant he omitted to allège the fact, afterwards set up in the answer 
of the défendants, and established by proof, that upon the flling in 
the office of the secretary of state of California of a certifled copy of 
the articles of incorporation flled with the county clerk of Los Ange- 
les county, the secretary of state, pursuant to the statute of Cali- 
fornia, issued and delivered to the Milwaukee Fumiture Company his 
certiflcate stating that a certifled copy of such articles was flled in 
his office on the 5th day of March, A. D. 1888, containing the required 
statement of facts, to wit: First, the name of the corporation; seo- 
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Oùcl^ thë plirpose for whicli it is formed; third, the place where ita 
principal business is to be transacted; fourth, the term f or whicli it is 
to exist; fljfth, the number of its directors or trustée^ and the names 
and résidences QÎthose who are appointed for t^ie first yeax; sixth, 
the amount ofîts capital stock, and the number of shares into which 
it.is diyided; seventh, the amount of its capital stock actually sub- 
scribedV pd by "vi^liom. Although the bill allèges that the subscrip- 
tion for àtock in the name of Seth C. Arnold was not, in fact, made by 
hini, btut in reàlity by Otis P. Arnold, without authority, and for thè 
fraudulent purpdse of inducing the subscription of thë çomplainant, 
and that the said William Zinns was a merë dummy for Otis P. 
Àrtiold fôr a like fraudulent purposë ôh his part, and that the said 
Blahkenburg nerer contribiited nor ihtended to contribute to or take 
àny'partin the business, thë évidence, I- thlnk, f ails to sustain those 
charges in respect to those allëged ftauds on the part of Otis P, 
Arnold, or iid respect to tlié total failùre of Blankenburg in his under- 
taking. It is true, as claimed on thë part of the çomplainant, that 
there nèver was any formai meeting of thë board of directors, nor the 
adoption ôf any by-laws for the corppratibn, nor the issuance of 
any stock (although certifiçateS of stock were prepared), nor any 
record of the proèeedings:6fthe directors ior stockholdei'S, other than 
is containëd in the books and àbcounts opèned and kept under the 
direction and supervision ôf the complainapt himself, which he now 
claims were kept between the défendants and himself as between 
Copartners, each having individual crédits for money paid in to the 
use of the business carried on, and debited with nçioney drawn out. 
The évidence shows that, âfter the issuanôè' by the secretary of state 
of Oalîfornia of the certiflcatê of incorporïition, the çomplainant, and 
Jucker, Blankenburg, Mdf'rill, and Arnold, met and agreed that Otis 
P. Arnold should be président, L. J. P. Morrill vice président, and the 
complaîharit, Nightingale, should bë seçretafy and treasurer of the 
corporation, and gênerai manager of the business; and that Morrill, 
Nightin^le, and Otis P. Arnold should each receive for their services 
in carrying on the business $130 per month, and Jucker,; for his serv- 
ices in that behalf, |125:per month. The bill heads used in the busi- 
ness represented Otis P! Arnold as président, L. J. P. Morrill as vice 
président, and Newell Nightingale as secretary and treasurer; and 
it is in évidence that the Milwàukee Furhiture Company subsequent- 
ly brought certain suits as a corporation, the complaints in which 
were verified by the présent çomplainant, Newell Nightingale, as its 
secretary. According to the évidence, neither Seth 0. Arnold nor 
William Zinns ever paid anything on account of their subscription for 
stock or otherwise. Blankenburg contributed to the company a 
certain lot of f urniture, of the value of f 2,048, which was accepted by 
the company as that much cash from him, but no further payment or 
contribution has been made by him; and the bill allèges that the 
çomplainant and the défendants Otis P. Arnold, L. J. P. Morrill, 
George L. Arnold, and John Jucker are the. only persons associated 
or interested in the défendant Milwàukee Furniture Company, 
"whether the same shall be found to be a corporation, joint-stock 
association, or copartnership; and owned the whole capital in the 
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business under that name at Los Angeles, subject only to tlie righta 
of creditors." 

Although the complainant now insists that the Milwaukee Furni- 
ture Company was and is a copartnersMp, and should be so treated by 
this court, and upon that theory seeks an accounting as between him- 
self and bis alleged copartners, the défendants to the bill, yet the 
allégations of bis own bill are tbat, wben the articles bf incorporatioii 
were signed and âled, "he believed and supposed that the subscription 
for stock appearing on the list was genuine, and made in good faith; 
and that the parties signing and purporting to bave signed were allre- 
sponsible flnancially for the several accounts subscribed; and that the 
amount of the several snbscriptions would be paid in in cash, except 
the subscriptions of the défendants Otis P. Arnold and A. 0. Blànken-, 
burg, which wereto be paid by the delivery of goods required in the 
business to be enteredupon;" and which he fuUy believed and trusted 
would be delivered fpr use, and the organisation bé fully perfected, 
and enter upon its business as a corporatioii. And that, so believ- 
ing and trusting, he paid,; a f ew days after the filing of the articles of 
incorporation, "at thé tfniyersity Bank, to George L. Arnold, défend-,, 
ant, who was the cashier of such bank, and to whoin the flnahcial" 
management pf the alïairs of thé conteinplated corporation were in- 
trusted pending the perfection of the organizàtion pf the same, thfe 
sum of $8,000 towards the fund created for Ûoating the debts of Otis 
P. AmoldJ" which, the bill allèges, the corporation was to assupie; 
and that, having made such payment, the complainant left Los Ange- 
les for his home, in Wisconsin, to make préparation to remove tp, 
Los Angeles to engage in the euterprise; and that, while there, mak- 
ing such préparation, he was advised of a draft on bim for the sum, of ; 
|5,000, drawn through the University Bank, and was assured by a 
telegram, sent at the instance of the défendant George L.Arnold on or 
about March 17, 1888, that complainant was secured in the payment 
of the draft by a bill of sale in the hands of the défendant Georgq 
L. Arnold, executed by the défendant Otis P. Arnold; that, instead 
of paying the draft, complainant ordered its return unaccepted, and. 
at once returned to Los Angeles, to investigate the affair, which place' 
he reached on or about March 28, 1888, and was there informed by the 
défendants L. J. P. Morrill and George L. Arnold that the défendant 
Otis P. Arnold was in the East, making purchases, and was spon 
expected to return, when everything would be satisfactorily adjusted 
and completed; and that a necessity had arisen to call for the addl- 
tional $5,000 to meet obligations of the défendant Otis P. Arnold 
about maturing, and to protect the crédit of the new business; and 
that complainant, relying upon that information, paid the additional 
sum of |5,000; that, the défendant Otis P. Arnold, not returning, 
but continuing to ship furniture from the East to Los Angeles, for 
the payment of freight on which sufflcient funds were not provided, 
to meet the exigencies of the situation, and to protect himself from 
the loss of the |13,000 already paid, as stated, complainant paid and 
advanced large sums of money, amounting in the aggregate to many 
thousand dollars in excess of the |15,000 by him originally intended 
to be put in the contemplated corporation, and, by the aid and sup- 
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port of the défendant L. J. P. Morrill, who also advanced to relieve 
tlàë situation many thousand dollars in excess of his intended invest- 
ment in the corporation, and by the contribution and payment by the 
défendant John Jucker of a considérable sum of money over and 
above his intended investment in the corporation, and with the aid of 
crédit at the University Bank, complaiaant and the défendants 
L. J. P. Morrill, John Jucker, and George L. Arnold "tided over the 
crisis, but were compelled to and did immediately commence business 
without référence to the perfection of the corporation, and to hâve 
goods for sale upon the market to raise the money as fast as possible 
to meet the bills of purchases as they matured"; that "the business 
style adopted by them was the same as that used by the défendant 
Otis P. Arnold as aforesaîd, "Milwaukee Purniture Company,' but the 
books and accounts weie opened and kept between themselves as 
individual copartners, and uot as a corporation as aforesaid." 

It is very clear, I think, that it was not in the power of the com- 
plainant and the defendaiits Morrill, Jucker, and George L. Arnold, 
if, indeed, such had been their intention, to couvert the corporation 
formed under the name of the Milwaukee Purniture Company into 
a copartnership. Nor could the complainant work that resuit by 
opening and keeping the books and accounts, not as corporation 
books should hâve been opened and kept, but as if it was a copartner- 
ship concem. There is no évidence that the parties ever agreed to 
fprm or conduct a copartnership, and the failure of the complainant 
to properly open and keep the books and accounts was his fault, for 
which the record alPords no excuse. He was an expert bookkeeper, 
as he himself testifies, having an expérience as such of more than 15 
years in businesses of extensive character, and, although he was.the 
secretary and treasurer of the corporation, and the gênerai manager 
of the business, having the control and supervision of the books, 
they were so kept as if, actording to the testimony of one of the 
experts, and as the books themselves show, they were intended to 
mystify, instead of make clear, the transactions; and so as to make it 
almost, if not quite, impossible to ascertain the true state of the 
accounts. 

The statute imder and by virtue of which the corporation was 
organized in terms déclares that, upon the issuance by the secretary 
of state, over the great seal of the state, of his certiflcate that a copy 
of the articles of incorporation containing the required statement of 
f acts has been filed in his office, "the persons signing the articles, and 
their associâtes and successors, shall be a body politic and çorporate, 
by the name stated in the certiflcate, and for the term of flfty years," 
unless it is in the articles of incorporation otherwise stated, or in 
the Code otherwise specially provided. Civ. Code Cal. § 296. Of 
the corporation so formed, Otis P. Arnold was, at some sort of a meet- 
ing, designated as président, L. J. P. Morrill as vice président, and the 
complainant, Newell Nightingale, as secretary and treasurer; ail of 
whom acted as such offlcers, respectively, without objection from any 
of the incorporators, from the time it commenced business, on the Ist 
day of May, 1888, until the beginning of the trouble between the 
parties, which occurred in May, 1890. To the corporation ail of the 
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subscribers to its stock, except Seth G. Arnold and William ZInnB, 
paid a part, at least, of their respectiTe subscriptions, and some of 
them much more, as will afterwards be seen. A corporation so 
formed and set going cannot be changed into a copartnersliip by a 
court of equity at tbe suit of any of the incorporators. A partner- 
sh.ip can only exist in pursuance of an express or implied agreement, 
to which the minds of tlie parties hâve assented. Bâtes, Partn. § 3 ; 
Bushnell v. Ice-Machine Co. (111. Sup.) 27 N, E, 596; Phillips v. 
Phillips, 49 111. 437. Certainly no such express agreement existed 
between the incorporators of the Milwaukee Furniture Company, and 
the f acts and circumstances of the case négative any such implication. 
It is true that the books were kept as though the concern was a 
copartnership, but this was done by the direction and under the 
supervision of the complainant, who was responsible for that wrong, 
because it was his duty to open and keep the books correctly, and 
because, being an expert bookkeeper, he must hâve known that they 
were not correctly opened and kept; which cannot be affirmed of any 
of the other parties in interest, none of whom are shown to hâve been 
familiar with the manner in which such books should be kept. 

Nor was the character of the relation existing between the parties 
to the suit changed by the fact that on April 23, 1890, ail of them 
executed to the University Bank a paper in which the Milwaukee 
Furniture Company is alluded to as a "flrm," and individually guar- 
antying certain notes that had theretofore, in the course of its busi- 
ness, been executed by the Milwaukee Furniture Company to the 
bank. If, according to the agreement and understanding of the 
parties, the organization was, in truth, a copartnership, it needed 
no such instrument to make it so. The évidence shows that the 
University Bank was the bank with which it was understood and 
agreed the company should do business; and that, in the course of 
its business, it had become largely indebted to the bank; and that, 
by reason of the failure of the company to hâve regular meetings and 
to adopt by-laws, and the gênerai careless and loose manner in which 
its business was transacted, the président of that bank, becoming 
uneasy in respect to the indebtedness due it from the company and 
in respect to whether some question might not arise as to the nature 
of the company, caused to be prepared, and asked the parties in 
interest to sign, the following written instrument, which they did: 

"Los Angeles, Cal. 
"To the University Baxtk of Los Angeles, Oal.: The undersigned persons 
constitute the Milwaukee Furniture CJompany, a flrm âolng business in Los 
Angeles City, Oalifornia, at Nos. 338 and 340 S. Main St. The notes executed 
to sald bank, slgned by the Milwaukee Furniture Company, by Newell Night- 
ingale, Secy. and Treas., are executed by the authority of the undersigned 
in the business of sald company, and for our beneflt, and we guaranty the 
payment of the same, waiving notice and protest. Thls appliea to any re- 
newal of sald notes or any part thereof. 
"Dated Aprll 23, 1890. L. J. P. MorrUl. 

"George L. Arnold. 
"Newell Nlghtlngale. 
"O. P. Arnold. 
"John Jucker." 
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ii;'Wliateyer the effect of that iûstrument as between the individual? 
signing it and the University Bank, for whose beneflt alone it was 
majttifestly executed, it is clear, in view of the évidence in this case, 
that, as between the parties themselves, it cannot operate to convert 
the corporation that was organized under the laws of California int» 
a copartnership. 

The case entitled Shorb v. Beâudry, 56 Cal. 446, much relied upon 
by the complainant in support of his contention that the parties hère 
should be treated as and adjudged by this court to be copartners, 
was very différent. There the corporation that was organized by 
Wilson, Temple, Beaudry, Shorb, and Ledyard was a mère agency 
to carry out the agreements into which Wilson, Temple, and 
Beaudry had entered. "That the corporation was formed as a mère 
agency, for more conveniently carrying out the agreements between 
Temple, Beaudry and Wilson," said the court, "is sufidciently appar- 
ent. As a corporation it paid nothing, incurred no liability, and 
was not to receive any part of the proceeds of the sales of land, except 
for the purpose of developing and improving the property held by it. 
AU the profits were to be distributed among the three members of the 
association in the proportion flxed by their contract. No certiflcates 
of stock were ever issued by the corporation, nor was it contemplated 
that any ever should be." Such was in no respect the purpose of the 
Milwaukee Furniture Company. On the contrary, it was incorpo- 
rated for the purpose of carrying on a business for the beneflt of its 
stockholders, in proportion to their respective interests in the corpo- 
ration itself, intended to be evidenced by certiflcates of stock, al- 
though, by reason of the carelessness with which the business of the 
Company was conducted, noné were ever issued until a date and under 
circumstances afterwards to be alluded to. I cannot, theref ore, see 
any valid reason for holding the parties to the bill to hâve been 
copartners. And, being incorporators of a corporation organized 
under and by virtue ofthe lawa of the state of California, there is no 
authority in this court to dissolve the corporation, and wind up its 
aiïairs, The statute ôf California prescribes the method by which a 
corporation organized under its provisions may be dissolved, and that 
method, the, suprême court of the state decided in Kohi v. Lilienthal, 
.81 Cal. 378, 20 Pac. 401, and 22 Pac. 689, is exclusive. No statute of 
the United States pùrporting to confer any such power on a court of 
equity ba^ been cited, nor am I aware of any; and, in the absence of 
valid Içgîsiàtiop to that effect, it is quite certain that the court bas 
no such power. 1 Pom. Eq. Jur. p. 155, § 138; 1 Fost. Fed. Prac. p. 
.25, §12.^-'- 

' But, çôûceding that the défendants should be called to account as 
. CQparthers of thp cojhplainant, or the power of the court in this suit 
to çallithe corporation to account with the complainant, or, even 
if the complainant's bill be regarded as one by which he seeks.to 
recoveriiitonéy paifi out by him for and on accouiit of the corporation, 
or for; aM' on account of the défendants as his copartners, I am of the 
opinion, 'in view of the évidence, that the bill should be dismissed. 
As haS^'béen said; the complainant was not only the secretary and 
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treasurer of the corporation, but the gênerai manager of the business. 
Although an expert bookkeeper, and having control and supervision 
of the books, lie kept them so that no man, according to the évidence, 
can ascertain the true state of the accounts. There was a subordi- 
nate bookkeeper, who kept, among others, the petty cash book; the 
gênerai cash book being kept by the complainant himself. For a 
little more than two years the business seems to hâve been conducted 
harmoniously, although not very successfuUy. It commenced about 
the beginning of a period of business dépression in Los Angeles, fol- 
lowing the collapse of what is known as the "Boom of 1887." The 
complainant and the défendant L. J. P. Morrill were the moneyed 
men of the company. Otis P. Arnold, to whose business the Com- 
pany succeeded, paid the amount of his stock subscription in f urni- 
ture; Blankenburg paid $2,048 on account of his subscription in fur- 
niture; Seth C. Arnold and William Zinns paid nothing; and George 
L. Arnold paid $1,000 on account of his |5,000 subscription. The 
complainant and the défendants L. J. P. Morrill and John Jucker 
not only paid the full amcint of their subscriptions in money, but 
complainant and the défendant Morrill advanced for and on account 
of the company, from time to time, large sums, to pay freight and 
other liabilities of the company. No eîïort seems to hâve been made 
to compel Zinns or Seth C. Arnold to pay in the amount of their sub- 
scriptions, or to compel Blankenburg or George L. Arnold to pay in 
the balance of theirs; but Zinns, Blankenburg, and Seth C. Arnold 
seem to hâve been permitted to drop out of the company, and George 
L. Arnold to remain a member of it, without any additional payment 
than the $1,000, under some sort of an understanding among some of 
the others that he need not put in any more money unless he wanted 
to. And so the company commenced and continued to transact the 
business for which it was incorporated, under the guidance of the 
complainant, Nightingale, who, together with the défendant Morrill, 
advanced from time to time, for the company, large sums of money 
in excess of the amounts of their respective subscriptions, for which 
they were given crédit on the books of the company, and on which 
they were allowed interest. This seems to hâve been doue with the 
tacit consent of ail of the parties to this suit, and with the under- 
standing between complainant and Morrill that the amounts of their 
adyances should be proportionately e(jual. . 

the évidence in the case leaves no room to doubt that none of the 
parties in interest knew muçh about the management of the business, 
or the condition of its finances, except the complainant, Nightingale. 
Until May, 1890, matters went smoothly, but then the trouble began. 
On the 9th day of that month the défendants Morrill and George L. 
Arnold accused the complainant of taking money from the company, 
and appropriating it to his own use, without the knowledge of any of 
the other parties in interest. Complainant admitted the truth of the 
charge, but §aid that by returning to the tr^asury of the company 
$2,600 the advances of hinself and Morrill would he proportionately 
equal, and, accordingly, he paid back to the company the $2,600 so 
tîiken by him, $1,600, of which were paid to,the University Bank on 
^ccouot of the indebtèdness of the company to itj and $1,000 of which 
' ■"■v.7lF.nb.2— 16' —.■,■"' 



242 ' MiDEBAL BEPOBTEB, vol. 71i 

waâ oredited to the défendant Morrell on àccount of his advances. 
Not only was the University Bank supposed to be the depository of 
the moneys of the company, but the complainant himself had a 
private account with that bank, and had ail along been on terms of 
intimacy with its cashier, the défendant George L. Arnold. In some 
way the latter discovered that the complainant had a large amount 
of money deposited with the First National Bank of Los Angeles. 
With this information, the défendants Morrill and George L. Arnold, 
on the 26th day of May, 1890, went to the complainant, and accused 
him of taking from tJie treasury of the company not only the |2,600 
which he retumed on the preceding 9th day of the month; but other 
and further large sums. A déniai on the part of the complainant 
followed, bot, when informed that his deposit in the First National 
Bank was known, he said that $8,000 would cover ail of the money 
he had drawn from the company's f unds. The dispute and discussion 
in regard to the matter resulted in the drawing by the complainant 
at that time of a check for |10,000 on the First National Bank of 
Los Angeles, in favor of the défendant George L. Arnold, and deliver- 
ing it to him for the company. It is claimed on the part of the com- 
plainant that he was induced to accède to this demand upon him by 
reason of the distress and excitement caused by the charge, and ont 
of considération for his family connections, and the then precarious 
condition of his father. It does not seem to me that a man conscious 
of the rectitude of his conduct and of his innocence of the charge 
would bave thus confessed its truth, but, rather, that he would hâve 
promptly and vigorously repelled it. But human nature is some- 
times peculiar, and, if there were not so many other facts and circum- 
stances in the case corroborative of the truth of the charge, it is possi- 
ble the explanation on behalf of the complainantmightbeaccepted. To 
Some of those facts and circumstances brief allusion will be made, to 
indicate the grounds upon which the décision given rests; but it is 
not practicable, nor deemed necessary, to do more, in yiew of the very 
voluminous record and of the vast number of exhibits, entries, ac- 
counts, etc. Take, for exâmple, the Dunn transaction, which was 
this: Dunn was désirons of purchasing of the company a lot of 
furniture with which to furnish a house, and to pay for it in real 
estate. The complainant suggested to the défendant Morrill that 
they take the furniture from the company at $3,250, at which price, 
he says, the company was allowed a fair profit, and then transfer it 
to Dunn for a certain lot, valued in the trade at $5,000. Complain- 
ant's testimony — which, however, is denied by that of the défendant 
Morrill — is to the eftect that Morrill acc«ded to his proposition, and 
that, accordingly, he charged himself and Morrill for the furniture 
on the books of the company with $1,625 each, and took, in his own 
name, for the behefit of himself and Morrill, a deed from Dunn for 
the lot of landi But the proof developed tiie further fact that, in 
addition to the conveyance of the lot, Dunn paid to the complainant 
for the furniture $250 in money, ail of which complainant put into 
his own pocket, and in his testimony says he forgot to give half of it 
to Morrill. ()t course, the complainant had no légal or moral right 
thus to deal with the property of the company of which he was 
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manager, and I am not credulous enough to believe any such story of 
forgetfulness on Uis part, especiallj when it is considered in connec- 
tion with numerous other facts and circumstances, suflQciently sus- 
picions in and of themselves, but which, when combined, exclude any 
other rational conclusion than that the complainant, during his man- 
agement and control of the business of the company, abstracted from 
ita f unds large sums of money, the exact amount of which can never 
be ascertained from the books and accounts that he kept It must 
ail of the time be borne in mind that the complainant was no novice 
in the matter of bookkeeping, He was an expert at the business, 
and knew ail about it; and yet, according to his own testimony, upon 
the books of the company he kept no account with the bank with 
which it did business, to which it was largely indebted, and in whose 
vaults the company had, from time to time, large sums of money. 
Nor did he ever, at any time djring the more than two years that he 
had the management of the business of the company, cause the bank 
pass book, which the bank iosued and he kept, to be balanced. As 
has been said, the subordinate bookkeeper kept a petty cash book, in 
which was entered, from day to day, "University Bank," stating the 
number of dollars and cents. In instances too numerous to mention 
the pass book of that bank shows for the corresponding days that 
the complainant deposited to the crédit of the company the exact 
number of cents, but a round hundred or two or more hundi*ed dol- 
lars less than the entry in the petty cash book shows was so deposited. 
For example, petty cash book No. 2, which is the only one appearing 
in eTÎdence, commences with November 1, 1888, and for that day 
there is an entry, "University Bank, 1,218.95." The pass book of the 
bank shows that on that day the company deposited in the bank 
11,018.95, — exactly f200 less than is shown by the entry in the petty 
cash book. Instances of this nature are, as has been said, too numer- 
ous to be mentioned in détail. Similar instances occur in respect 
to payments made by the complainant for insuranee, freight, etc. 
For example, a charge against the company for Î139.90, whereas the 
stub of the check book and the voucher show that complainant drew 
the check of the company for the same item for $39.90, — exactly 
|100 less than he charged against the company on the cash book. It 
is true that the University Bank pass book shows that in a number 
of instances the complainant deposited in that bank to the crédit of 
company larger sums than those shown for the corresponding days on 
the pet^ cash book as having gone to thaï bank. It is also true 
that it is claimed on the part of the complainant that the entries in 
the petty cash book, "University Bank," so many dollars and cents, 
does not mean that the amount so stated was deposited in that bank, 
but that they were only meant to indicate that the respective amounts 
were tumed over by the bookkeeper, at the end of the days to which 
they respectively apply, to him, Nightingale, and that he then put the 
money into a private drawer in the safe, to which he alone had the 
key, and from which he would pay it out in the course of the business, 
and make deposits in the bank from time to time as the money was 
needed there. If that explanation be accepted as true, then, con- 
sidering it in connection with the balance of the complainaut's testi- 
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nibn^ and with the bOoks, tlierfe woula be absolutely notbing in any 
of î^èbooks of tbe compaily to indicâte bo^ mucb 6f its money, if 
a,nj, was deposited in tbe bank. And yet, tbe complâinant was 
tbbroùgbly well versed in bookkeepirig, as be bimself admits. It is 
asking too mucb of a court bf justice to believe tbat tbere was no 
bad motive on complainant's part for sucb conduct of tbe business 
intrusted to bim, and to accept as true any sucb flimsy expianation 
of tbe most flagrant violation of bis duties. 

Ali pf tbe acts of the complâinant to wbicb référence bas been 
made, and, âll of tbe bundreds of ehtries and numerons omissions bf 
wbicb çbinplaint is made by the défendants, tbe complâinant insists 
be çpT^ld satisfactorily explain, if the défendants will producè a cer- 
tain private day book wbicli be ciaimS tbey abstràcted at tbe time thé 
troïfble between tbe tiarties occurred on the 26tb day of May, 1890^ 
When, bn tbat day, the complâinant, linder the charges made àgainst 
bim, gave to tbe défendant (Jeorge L. Arnold the check for |1U,000, 
the dëfendants at once proçeeded to the compàny's place of business, 
and tobk exclusive possession of ail bf the books, pâpers, and other 
property of the cbmpany^ changed the combination of tbe sâfe, took 
tiie ;keyS to tbe store, commenced the taking of an in'i'entbry, and 
put an expert to work upon the bobks,' Tbe complâinant insists thàt 
maiçiy of tbe papers and youcbera bave t&en lost or destroyed by the 
défendants, and tbat onë book in particular, whieh be says was a 
private day book, kept by bïmself albnè, and to wbicb the subordiiïàte 
bookkeeper'bad no access, bas been made away with by tbe défend- 
ants, and which, if produced, ,wouId enàble bim to make everything 
connected with bis management bf the business of the cbmpany clear 
and satisfactory. Ail, of the défendants deny tbat they evep saw 
or beard oï sucb a book, ançî I am sati'sfied tbat it never existed. In 
the flrst place, I cannot understand h'Q-iïv there could bave been àny 
proper use for sucb a book. A day book was found among the 
books of the Company, ai^d is produced, and, when it is considered 
tbat tbe legitimate ofiBce of à day book is to affbrd a place for the 
entry in détail of ail of the business transactions, it is diiïicult tb 
understa.nd bow tbere could bave been any proper use for any othèr 
day book than the one ttat was found among the boOks of the Com- 
pany and is produced. Apother most significant fact is tbat, so far 
as I bave been. able to ascertain f rom tbe évidence, tbe only transac- 
tions whose bistory cannot be traced from the books and papers 
that were found and produced are tbe transactions relating to the 
receipt and disbursement of the cash of the company by the com- 
plâinant. This is extremely significant. Moreover, tbe books of the 
company fail to show tbat any sucb private day book was ever 
bought or paid for by tbe company, and the complâinant is unable 
to state where be procured it. My conclusion from the évidence 
is that it never existed. 

The view that I take of the case renders it unnecessary to go into 
tbe transactions that occurred subséquent to the rupture between 
the parties, or to consider tbe attempt on the part of the défend- 
ants, in July, 1890, to adopt by-laws for the corporation, etc., the 
issuance of stock at tbat late day, and the compelling of tbe com- 
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plainant, under threats and intimidation, to contract for the de- 
fendants' stock, and give his promissory notes therefor. Those acts, 
done under duress, were very properly held invalid by the suprême 
court of Galifornia In a suit to enforce the contract so made, and 
to recover upon the notes (Morrill v. Nightingale, 93 Cal. 452, 28 
Pac. 1068), and need not be further referred to. But into this court 
the complainant has not come with clean hands, and, being satisfled 
that his bill is without equity, it must be dismissed, at complainant's 
cost. It is so ordered 



FARMERS' LOAN & TRUST CO. v. NORTHERN PAG. R. CO. 
(GRIGGS et a!., Interveners). 

(Circuit Court, D. Washington, N. D. December 14, ViQ5.) 

1. Railuoad Companibs— Rkceivbrs— Pbéfbkred Claims. 

Pending appeal by a rallroad company from a judgment against It, the 
road went into the hands of receivers appointed in a mortgage fore- 
closure suit. The judgment having been afflrmed, the suretiés on the 
appeal bond filed a pétition alleglng that suit had been brought against 
them on the bond, and asking that the judgment be paid. The tiustee 
under the mortgage and the recelver consented to such payment, but it 
was resisted by the représentatives of a minorlty of the junior bond- 
holders. Hdd, that the petitioners having, by their exécution of the bond, 
protected the funds of the rallroad from abstraction by garnishment pro- 
ceedings, and their llability not having become flxed for a deflnite amount 
until the condition of the bond was broken by the default of the com- 
pany, which was after the appolntment of the recelver, their clalm was 
a eurreni; operating expense, accruing during the receivership, and hence 
should be paid out of cUrrent earnings. 

2. Samb-^Res .Tudicata. 

A décision made in another circuit on a pétition' flled by the recelver, 
to which thèse petitioners were not parties, refusing to allow the pay- 
ment of their claim, was not coneluslve as against them. 

Suit by the Parmers' Loan & Trust Company, a New York cor- 
poration, against the Northern Pacifie Railroad Company. On péti- 
tion by Chauncey W. Griggs and Addison G. Foster, interveners, 
asking that a certain judgment be paid by thè receiver Andrew F. 
Burleigh ont of current earnings. 

In the month of Mareh, 1889,, the suprême court of the terrltory of Wash- 
ington affii-med a judgment theretofore rendered in favor of David O'Brien, 
for $6,000 and costs, against the Northern Pacific Rallroad Company, for a 
Personal Injury sustalned through alleged négligence of the railroad com- 
pany. Railroad Co. v. O'Brien, 1 Wash. St. 599, 21 Pac. 32. The case was 
then suspended by a pétition for a rehearing until after completion of the 
organization of the state government, when the suprême court of the state 
of Washington, as successor of the territorial suprême corut, denied said 
pétition for a rehearing, and the judgment became final. The railroad com- 
pany then took a writ of error from the suprême court of the United States, 
and obtained a stay of exécution during the pendency of the cause in the 
suprême court upon said writ of error, by giving a supersedeas bond in the 
sum of $12,000, duly executed by the company as principal, and by Chaun- 
cey W. Griggs and Addison G. Poster, the intervening petitioners herein, as 
suretiés. In the month of November, 1894, the suprême court of the United 
States dismissed the cause for want of jurisdiction. 155 U. S. 141, 15 Sup. 
et. 30. Afterwards the receivers of the Northern Pacific Rallroad Com- 
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pany appUed to the United States circuit court for the Bastem district of 
Wlsconsln for authority to pay the judgment so as to protect the suretles 
upon the supersedeas bond, which application was opposed by certain hold- 
ers of mortgage bonds of the railroad company, and the application of the 
recelvers was by the court denied. 68 Fed. 36. The intervening petitlon- 
ers were not parties to the proceedings In the circuit court for the Easteru 
district of Wlsconsln, and they now come in thelr own behalf, with their 
pétition, to thls court, alleglng that a suit bas been commenced against them 
upon the supersedeas bond, wherefore they pray thls court to direct the 
recelver of thls court to protect them from loss by reason of thelr liability 
upon sald bond, and they hâve shown that sald bond was executed at the 
request of the railroad company, as a matter of accommodation, and wlth- 
out any profit or advantage to themselves, and was of beneflt to the railroad 
company and the holders of Its securitles in preventlng the abstraction of 
the property of the company under a wrlt of exécution, and the applica- 
tion of the proceeds thereof to the satisfaction of sald judgment, whIch 
would hâve deprived the railroad company of ail advantage of a review of 
the judgment in the suprême court of the United States, on sald writ of 
error. Pétition granted. 

John B. Allen, for complainant. 
J. M. Ashton, for receirer. 

Herbert S. Grigg» and George S. Brown, for intervening petition- 
ers. 

HANPOED, District Judge (after stating the facts). Payment of 
this daim has been àssented to by the solicitors for the Farmers' 
Loan & Trust Company, representing the holders of the North'ern 
Pacific securities, and also by the receiver's counsel. It has been 
resisted by the représentatives of a minority of the junior bond- 
holders, on the ground that payment out of the funds in the hands 
of the receiver advances the claim to the rank of a flrst lien, and 
to that extent displaces the mortgages given to secure the several 
issues of bonds. By such a préférence, it is said the man who be- 
comes a creditor without contracting for security has it, neverthe- 
less; while he v?ho contracts for security has it not. This argu- 
ment assumes too much, for it treats railroad property the same as 
other private property, which the owner may use or not use, as he 
please», or mortgage or dispose of, without having regard for the 
public. But a railroad is a public highway, designed for public use. 
A corporation owning it enjoys a franchise which makes it in a 
measure a public servant, obligated to serve the public by keeping 
the road in opération. Railroads cannot be operated without in- 
curring expense and liabilities for injuries accidentally inflicted. 
The laws of the country require that expenses in operating rail- 
roads, and liabilities arising from injuries committed in opération 
thereof, shall be paid; and he who takes a mortgage on a railroad 
does so with the knowledge that the railroad must be operated, and 
that its earnings must, so far as necessary, be absorbed in the pay- 
ment of operating expenses, and discharging the burdens which the 
law places upon such property. Such burdens are alike incidental 
to such property when under mortgage as when unincumbered, and 
it is but fair to construe the mortgage as other contracts are con- 
strued, by giving effect to the manifest intention of the parties, in 
view of the conséquences which they must hâve had in contempla- 
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tion. Now, when men take a mortgage upon a railroad, and leave 
it in the control of the mortgagor, it is plain that they intend that 
the mortgagor shall operate it, and pay the wages of employés, and 
bills for materials necessary to be used in opération, and ail légal 
liabilities resulting f rom opération, and that only the surplus earn- 
ings remaining after such necessary payments can be available for 
the payment of mortgage debts. What the parties, at the time of 
making such contracta, intend to be done, they are deemed to hare 
consented shall be done, and their contracts must be understood 
and construed accordingly. It has become a habit in this country 
for the courts, upon application of creditors, to take charge of rail- 
roads, when their owners become insolvent and unable to meet their 
contract liabilities, and perform their duties to the public in main- 
taining for public use thèse public highways. This is for the pur- 
pose of keeping the railroad in opération as a going concern. When 
a receiver steps in, he takes the property and its revenue; and the 
practice of the courts, generally acquiesced in, recognizes as a just 
rule, founded upon necessity, this: That the receiver shall, out of 
the revenue coming into his hands, pay the current expenses for 
wages and materials, and debts growing out of interchange of traf- 
fic, as the same become due, in the regular course of business, wheth- 
er such current expenses be for work performed or materials fur- 
nished or liabilities contracted anterior to his accession to power 
as receiver or subséquent thereto. 

There can be no reason or just ground for discriminating by al- 
lowing one class of current expenses, as, for instance, wages or money 
due to Connecting Unes for interchange of trafflc, to be paid, and 
refusing payment for any other expense unavoidably incurred in the 
opération of the railroad, as, for instance, a judgment for a personal 
\njury to a passenger or employé, or for damage to merchandise i" 
transit. If it be said that the bondholders receive no benefit 
from the occurrences which give rise to a liability of the latter d<»- 
scription, and therefore, as such a creditor has not contributed any- 
thing to enhance the value of the security, his claim should not be 
classed as superior to the mortgage, it may be said with equal 
propriety and force that the engineer, conductor, and trainmen, 
who, by running a train, hâve diminished the value of the rail- 
road by wear and tear, without earning a surplus over the cost 
of the trip, do not in any way benefit the security holders by con- 
tributing anything to enhance the value of the securities. But no 
court would, before ordering wages to be paid, stop to inquire wheth- 
er the services of this or that employé produced a profit to the em- 
ployer. It is the opération of the railroad and préservation of the 
franchise which créâtes an obligation upon the owner to pay, irre- 
spective of any question as to loss or gain. It has been often denied 
that liabilities for torts are in any sensé operating expenses, or pay- 
able as such under recognized rules. But why not? When the law 
awards compensation for an injury sustained by reason of the opéra- 
tion of a railroad negligently, and the négligence is that of a serv- 
ant, which, under the rule of respondeat superior, makes the owner 
liable to render compensation, the debt is an operating expense, be- 
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cause it js a cpnsequence o£ opération; and, so f ar as the owner of 
the railroad is concerned, it is unavoidable, for it is not possible to 
secure, in t^ie service of any railroad, servants and agents entirely 
free from buman infirmities; and tbe liability which the law cré- 
âtes in suclx a case is not inferior in merit to a debt arising ont of a 
contract. Claims for personal injuries inflicted in the opération of 
railroads while in the hands of receivers are generally treated as 
expenses of receivership, and payable as other operating expansés. 
This is so because the expenses of settling such claims are in fact 
operating expenses, and if operating expenses, when they arise dur- 
ing the administration of a receiver, they are equally operating ex- 
penses vrhen the road is being managed by oflScers and agents of a 
corporation. To permit the mortgagees to suddenly place the prop- 
erty and its revenue beyond the reach of légal process for the collec- 
tion of debts, as is done by the appointment of receivers in foreclosure 
proceedings, and refuse permission to the receivers to pay previously 
contracted obligations necessarily incurred in opération, would not 
only be dishonest, but injurions to the security holders, for it would 
destroy crédit, without which railroads cannot be operated, for the 
nature of the business is such that immédiate cash payment is im- 
practicable. Prom necessity, therefore, bas arisen the practice of 
courts of equity to apply the revenue coming to receivers in payment 
of lawful claims for wages, materials furuished, balances due for 
interchange of trafûc, and ail similar obligations created in the legiti- 
mate conduct of transportation business, and such practice cannot 
be regarded as a mère arbitrary exercise of power by the courts, but 
is rather the application of légal rules, founded upon necessity, and 
the assent of the mortgagees, implied from the circumstances of their 
accepting, as security for their investments, mortgages upon this 
kind of property, and permitting the sarae to remain in the posses- 
sion ofj^and be operated on the crédit system by, the mortgagors. 
The rules do not pernçiit debts created by a railroad corporation in 
transactions outside of the scope of its legitimate business, as a car- 
rier, to corne in as preferential debts over a mortgage. A railroad 
corporation cannot lawfully plunge into gênerai spéculation, and in 
the strife to acquire control of other transportation Unes, or land or 
other propertyi in places, remote from its situs, burden itself with 
debts which jyxaj outrank in priority a previously existing mortgage 
upon its pçoperty; 

Instead of attempting a review of the numerous adjudged cases 
bearing upon tbe points at issue, I can very well abbreviate this 
opinion by «liroply referring to the learned and able opinion of Judge 
Caldwell iij the case of Farmers' Loan & Trust Go. r. Kansas City, 
W. & Ni "W. B, Co., and the exhaustiiKe note by Mr. Morris M. Cohn, 
appended tiigreto (5S Fed. 182-186). It is my opinion, that Judge 
Caldwell's décision in that case is sound, and that the principles 
therein enuaciatèd must prevail as the law of this country, and 1 
hav^,B0 hésitation in folio wing thafcâse in this instance, exeept in 
80 far as jt dénies the right of individual bondholders to be heard 
in opposition to their trustée. I will refer to but one other case, 
that of Trust GQ,VtMftmsg», 125 U. S. 591-pl3, 8 Sup. Ct. 1004, 
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which îs an authority binding upon this court In that case it was 
adjudged by the suprême court that where a railroad company whose 
property was mortgaged had sued out an injunction to restrain en- 
forcement of a judgment which was alleged to be fraudulent, and 
the eflect of the injunction had been to préserve its assets and busi- 
ness, a surety who executed an injunction bond, exacted as a condi- 
tion upon which the injunction was allowed, should be regarded as 
Ixavîng rescued the mortgaged property from destruction, and that 
he was entitled to be.protected by having a judgment obtained 
against him upon the injunction bond, paid by a receiver, out of the 
assets of the corporation; and it was further adjudged in that case 
that it was not necessary for the surety to first pay the judgment 
before applying for relief, but that, according to the principles of 
equity, he was entitled to be protected without subjecting himself 
to the àdditional burden of actually paying the judgment. It is not 
true that the suprême court placed its décision in this case upon the 
ground that property of the corporation not covered by the mort- 
gage, and primarily subject to be taken for satisfaction of clainïs of 
gênerai creditors, had been diverted or applied for the benefit of the 
mortgagee. In the opinion of the court, Mr. Justice Bradley ex- 
plains that the property not covered by the mortgage, which was 
ordered to be conveyed to the purchasers at the foreclosure sale, 
along with mortgaged property, had been acquired by the receiver 
under an order of the court appointing him, and presumably with 
f unds of the corporation, which had corne into his hands as receiveï ; 
and it is further shown, in the statement of the case, that the mort- 
gage embraced ail the property and assets of the Company, real, Per- 
sonal, and mixed, held and owned by the company at the date of the 
mortgage, or thereafter to be acquired, and the tolls, incomes, rents, 
issues, and profits thereof, and it contained provisions authorizing 
the mortgage trustée to take possession of said property and assets 
in case of default in the payment of interest or of any installment 
of the sinking fund provided for. Therefore, the property not cov- 
ered by the mortgage was acquired by the expenditure of funds 
which were, by the terms of the mortgage, subject to the lien there- 
of. There was a merè conversion of one kind of property into oth- 
er property, by the receiver, during the pendency of proceedings 
to foreclose the mortgage. In the case at bar, the petitioners, by 
executing a supersedeas bond, protected the property of the North- 
ern Pacific Railroad Company from abstraction, for, by the laws of 
Washington territory, in force at the time the judgment in favor of 
O'Brien was obtained, the money belonging to the railroad, on dc- 
posit in banks, or in the hands of its agents, could hâve been col- 
lected by garnishee process, and in that manner O'Brien could hâve 
enforced payment of his judgment, if a stay of exécution had not 
been obtained by means of the supersedeas bond. The liability 
which the petitioners incurred at the time of giving the bond did not 
mature, so as to become a fixed liability for a deflnite amount, until 
the condition of the bond had been broken by default of the company, 
which was long after the assets of the railroad company had passed 
into the hands of receivers, in the foreclosure suit; hence this claim 
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is entitled to xank as a current operating expense, which has accrued 
since theprpperty came into the hands of the receivers of this court. 

I do not overlook the fact that authority to pay tlie O'Brien judg- 
ment has been petitioned for by the receivers, and that their péti- 
tion has been denied by the United States circuit court for the East- 
em district of Wisconsin; but I cannot regard the décision there 
made as a final adjudication of the matter by a court of compétent 
jurisdiction. The petitioners herein were not parties to the pro- 
ceedings. They were not accorded the right to be heard, or to ap- 
peal from the décision; therefore, they are not bound by it. That 
there should be harmony and consistency in the décisions of the 
several courts, exercising jurisdiction in the administration of the 
affairs of thç Northern Pacific Eailroad in the pending foreclosure 
proceedings must be conceded; but I feel constrained to say that 
the receivers hâve been heretofore authorized to issue receivers' cer- 
tificates for several million dollars, a large portion of which has been 
expended, as shown by the record, in paying off what has been termed 
the "floating debt" of the corporation, and I consider that there would 
be just grounds for reproach if the courts, VFhile, on the one hand, per- 
mitting such liabilities to rank as preferential claims, should, on the 
other hand, f ail to recognize the equity in the pétition of thèse sure- 
ties. The soliciter for the Farmers' Loan & Trust Company, in ac- 
quiescing in the payment of this claim, has well said that "the hold- 
ers of bonds secured by mortgages upoh railroads hâve a direct in- 
terest in the protection to railroad property aflorded by the appellate 
courts, and a trustée for auch bondholders cannot, with fidelity to 
the trust, seek to close against them the courts of justica" 

For the foregoing reasons, and upon the authority of the cases I 
hâve cited, I direct that an order be entered requiring the receiver 
of this court to pay in full the O'Brien judgment, and ail costs of the 
suit pending against the petitioners, on or before the 31st day of 
December, 1895. 



OHURCH OF CHRIST AT INDEPENDENOB, MO., et al. v. REORGAN- 
IZED CHUECH OF JESUS CHRIST OF LATTER-DAY SAINTS. 

(Circuit Court of Appeals, Eighth Circuit. December 9, 1895.) 

No. 516. 
Lâches— Chabitable Trusts. 

Though charitable trusts are highly favored by the law, and a court of 
equity wlU sometlmes entertain a bill, af ter a long period of delay, to correct 
the aiflinlnistration of a charitable trust, which is being administered con- 
trary to the plain intent of the founder, it is not a rule of unlversal applica- 
tion that lâches cannot be set up in défense of a suit to enforce a char- 
itable trust. Accordingly, held that, in a suit between rival church sects, 
each seeking to obtaln possession of certain real estate in order to dévote 
it in its own way to pious uses, neither the state nor the public at large 
havlng any Interest in the litigation, a delay by the complainant of 25 
years before asserting its claims, during which the défendant had ex- 
pended money in buying an apparently valid title and in paying taxes, 
was lâches such as to bar complainant from relief. 

Appeal from the Circuit Court of the United States for the Western 
District of MissourL 
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This was a suit by the Reorganized Church of Jésus Christ of 
Latter-Day Saints against the Church of Christ at Independence, Mo., 
to assert title to certain lands in the city of Independence. A decree 
in the complainant's favor rendered by the circuit court (60 Fed. 93T| 
was reversed by the circuit court of appeals (70 Fed. 179), Complain- 
ant moved for a reargument. Denied. 

C. 0. Tichenor and Jolin N. Southern, for appellants. 
Frank Hagerman and E. L. Kelley (P. P. Kelley, L. Traber, and 
George Edmonds, on the brief s), for appellee. 

Before OALDWELL, SANBORN, and THAYEE, Circuit Judges. 

PEE CUEIAM. It is contended in behalf of the Eeorganized 
Church that the doctrine of lâches, as heretofore applied^ is not 
applicable to the case at bar, because the bill of complaint was flled 
to enf orce a charitable trust. It is urged, in substance, that because 
the land in controversy was originally acquired for the benefit of a 
religions society, it necessarily became impressed with a charitable 
trust, and that no lapse of time, however great, will serve to bar an 
action that is brought to enforce a trust of that nature. The same 
proposition was stated in the original brief flled by counsel for the 
appellee, one or two authorities were cited in its support, and the 
proposition was duly considered. Little dependence, however, 
seemed to be placed on the proposition in the oral argument, and for 
that reason we did not consider it necessary to discuss the subject in 
the opinion heretofore flled. But, inasmuch as counsel for the 
appellee hâve erroneously assumed in the pétition for a rehearing 
that the doctrine which was invoked to avoid the défense of lâches 
was entirely "overlooked and ignored," it now becomes necessary to 
notice it. 

It is a gênerai rule that lâches on the part of its ofBcers will not be 
imputed to the government, and that no period of delay on the part of 
the sovereign power will serve to bar its right, either in a court of law 
or equity, when it sees fit to enforce it for the public beneflt. U. S. 
V. Klrkpatrick, 9 Wheat. 720; Gaussen v, U. S., 97 U. S. 584; U. S. 
V. Insley, 130 U. S. 263, 9 Sup. Ct. 485; U. S. v. Winona & St. P. R. 
Co., 15 C. C. A. 117, 67 Fed. 969, 971. There are some English cases 
in which the court of chancery has interfered with the management 
of a certain class of charitable trusts, although the grievances com- 
plained of were of long standing. Attorney General v. Mayor de 
Coventry, 2 Vern. 396 ; Attorney General v. Mayor of Bristol, 2 Jac. & 
W. 294; Attorney General v. Christ's Hospital, 3 Mylne & K 344; 
Attorney General v. Corporation of Beverley, 6 De Gex, M. & G. 256. 
See, also, Society v. Richards, 1 Con. «& L. 58. In one or two of thèse 
cases lâches was relied upon, in part, as a défense, and with référence 
thereto the remark was made, in substance, that when the court sees 
clearly the intention of the founder of a charity, no argument founded 
on length of time can prevail against it. Thèse were cases, however, 
in which informations had been flled by the attorney gênerai to en- 
force clearly-defined charitable trusts in which the public had some 
interest. With one exception the trusts were not denied, and the 
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suits were against certain municipal corporations who held prop- 
erty that had been devoted to certain charitable uses, which was 
being administered in a manner not authorized by the founder of the 
charity, Besides, in thèse cases, no sufflcient reason founded on 
ïapse of time was shown why the abuses complained of should not be 
corrected. In this country the doctrine is well established that 
although lâches is not, ordinarily, a défense to a suit brought by the 
government, yet that it is a défense, even as against the government, 
when it brings a suit solely for the benefit of a private individual, 
or when it sues to enforce a right of its own growing out of some 
ordinary commercial transaction. U. S. v. Beebe, 127 U. S. 338, 8 
Sup. et. 1083; Cooke t. U. S., 91 U. S. 389; Union Pac. E. Co. t. 
,TJ, S., 15 C. G. A. 123, 67 Fed. 975, 979. While it is no doubt true 
that charitable trusts are highly favored by the law, and that a court 
of equity will sometimes entertain a bill, after a long period of delay, 
to correct the administration of a charitable trust which is being 
administered contrary to the plain intent of the founder, yet it is 
equally true that when the intent of the founder of a charitaljle trust 
is not clearly manifest, length of time and acquiescence in a particu- 
lar mode of administration will always be taken as good évidence of 
the fQunder's pijrpose, and of the manner in which the trust ought to 
be administered. Attorney General v. Mayor de Coventry, 2 Vern. 
396, 398; Dublin Case, 38 N. H. 459, 512. To this extënt do the 
authorities go, but no furthçr. 

We fail to see that the principle which raay fairly be extracted 
from the décisions is sulïicient to sustain the broad contention of the 
Reorganized Church that the doctrine of lâches cannot be invoked by 
the appellant as a défense. It is most probable, we think, that very 
much of the property described in the alleged deed of Edward Part- 
ridge to the Cowdery children was intended for secular, rather than 
for pious, uses, while it is not certain that auy portion of the property 
was intended to be used exclusiyely to promote the cause of religion. 
The suit at bar cannot be regarded as a suit to enforce the due ad- 
ministration of a charitable trust in the ordinary sensé. On the con- 
trary, it is a controversy between rival church sects or congrégations 
to obtain the possession of certain real estate, to the end that they 
may each dévote it, in their own way, to pious uses. It is one of 
those controversies, therefore, in which the public at large hâve no 
immédiate coucern. Moreover, as the state of Missouri is not a 
partisan in matters of faith, but guaranties perfect religions freedom 
to ail its citizens, and is precluded by its constitution (article 2, § 7) 
from lending aid or support, either "directly or indirectly," to "any 
church sect or dénomination of religion," it is manifest that the state 
could not main tain a suit to recover the property in controversy for 
the use and benefit of the Reorganized Church, either upon the theory 
that it is the duty of the state to see that property conveyed to pious 
uses is faithfully administered, or upon any other theory. The state, 
and the public whom it represents, hâve no more interest in the pend- 
ing litigation than they hâve in any other suit between private part- 
ies, because there is no public interest at stake to be either conserved 
or protected. 
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. In view of thèse considérations, and the state of facts disclosed by 
the présent record, it is impossible to assign any substantial reason 
why the doctrine of lâches should net be applied to the case at bar 
precisely as it is applied in other suits between private persons. Such. 
in brief, are the views that were entertained when the former opinion 
was announced, and that axe still entertained. It may be conceded 
that, because the members of the Church of Jésus Christ of Latter- 
Day Saints, commonly called "Mormons," were driven from the state 
by force, and subsequently became widely scattered, and divided into 
factions by différent révélations. of the divine will, therefore the doc- 
trine of lâches should be less rigidly enforced than it would be under 
other conditions. But neither the circumstances last mentioned, nor 
the fact that the property, if recovered, is to be devoted to pious uses, 
is suflficient to relieve the Ëeorganized Church from ail blâme be- 
cause of its long delay and want of diligence. That branch of the 
Mormon Church termed "Hedrickites," who f»re now in possession of 
thé property, took steps to recover it as far back as the year 1869, and 
probably some years prior to that date. Acting on the assumption, 
no doubt, that the Pool title to the 63-acre tract was valid, and would 
probably be upheld by the courts, they saw fit to purchase that title 
to the premises in controversy. They hâve since paid ail the taxes 
on the property, hâve erected a house of worship thereon, and hâve 
been in the undisturbed possession thereof for more than 10 years 
up to the présent day. In the meantime — that is to say, for more than 
25 years last past — the Reorganized Church has not only been a duly- 
organized religions society, having bishops and councils for the man- 
agement of its affairs, but it has hàd ample opportunity to assert 
and enforce its claim to the property in question, either in the local 
or in the fédéral courts. It has failed to take any action in that 
behalf until it is too late to entertain its claim witiiout doing gross 
injustice to others, and under such circumstances a court of equity 
will not interfère. 

With référence to the suggestion contained in the pétition for a 
rehearing, that the decree of the circuit court should hâve been re- 
versed, with leave to amend the bill, it is only necessary to say that 
such action would probably hâve been taken but for the fact that it 
seemed évident, after a full considération of the testimony, that the 
bill of complaint could not be so amended as to avoid the défense of 
lâches. For that reason it was deemed best to avoid further litiga- 
tion and expense by directing the circuit court to dismiss the bill. 

We also note that the thought intended to be expressed by a single 
paragraph found in the original opinion seeros to hâve been miscon- 
ceived by counsel for the appellee. In conclnding the discussion of 
the flrst question considered in the opinion, this expression was nsed: 

"Moreover, it would seem that the settlement of that question will at tbe 
same time détermine upon what trust, If any, the property in controversy 
Is now held." 

Counsel for the appellee hâve assumed, in the pétition for a rehear- 
ing, that by this is meant that a court of law is the proper forum in 
which to détermine questions of trust; but nothing could be more at 
variance with the thought intended to be expressed. We merely 
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intended to snggest that if the pe^son who, as the bill slioweâ, held 
the légal title to the land in controversy, in trust for the Eeorganized 
Church, should bring an action of ejectment to recover the property 
f rom the pretended trustée in possession, who, as the bill alleged, had 
no title, but was merely a trespasser, and should succeed in such suit 
in recovering the possession, there would probably be no occasion 
thereafter for asking a court of equity to détermine who was the 
proper beneflciary. The remark was intended to emphasize the fact 
that according to the averments of the bill there was no apparent 
difQculty in maintaining a suit in ejectment which would settle the 
entire controversy, inasmuch as the bill alleged, in substance, that 
the légal title in trust was vested either in the heirs of Blakeslee or 
in the présent bishop of the Eeorganized Church, whereas the parties 
in possession of the property were alleged to be mère trespassers. A 
person who holds the légal title to property, in trust for a religions 
sect or congrégation, may doubtless maintain an action of ejectment 
against a person in possession who has no title, either légal or équita- 
ble. We think that the paragraph of the opinion in question, when 
judged by the context, is not liable to mislead, and is not subject to 
any just criticism. 
The pétition for a rehearing is accordingly denied. 



O'NBIL V. MANHATTAN LIFE INS. CO. (two cases). 

(Circuit Court of Appeals, Third Circuit. December 11, 1895.) 

Nos. 31 and 32, September Term, 189S. 

Rkview on Erroe— Waiver dp Jury— Général Finding. 

Where a jury is walved, pursuant to Rev. St «§ 649, 700, and tlie court 
maljes a gênerai finding, whlch alone Is asslgned as error, tlie only ques- 
tion for review is whether tlie eyldence supports the finding. Wlietlier 
it would hâve justified a diflferent finding is immaterlal. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Thèse were two actions of ejectment brought by the Manhattan Life In- 
surance Company against Edward O'Nell. A jury was waived, and the 
case submitted to the court, under the provisions of Rev. St. §§ 649, 700. 
The court made a gênerai finding in favor of plaintifC, in each case, and 
défendant brought error. 

Both parties claimed title under one James C. McKown. McKown was 
for a long time an agent of the Manhattan Life Insurance Company, and 
prior to March 10, 1893, had become largely Indebted to it, for which indebt- 
edness, at about that time, he gave his bond, with sureties. He was a 
brother-in-law of défendant O'Nell, and on August 4, 1893, he gave the lat- 
ter a deed of ail his real property, including the pièces of property involved 
in thèse suits. The considération was $2,000 in cash, pald to a third party, 
to cancel a debt due from McKown. The Insurance company, having ob- 
talned a judgment against McKown on his bond in 1894, caused levies to 
be made upon the pièces of property now in question, and bought them in 
at the marshal's sales. After obtalnlng deeds from the marshal, the Insur- 
ance company brought thèse actions of ejectment against O'Nell, attacking 
the conveyances to hlm by McKown on the ground of fraud. The évidence 
related to the bona fides of that transaction, the adequacy of the considéra- 
tion paid, and the value of the property at the time. 
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Johns McCIeave, for plaintiff in error. 
M. A. Woodwftrd, for défendant in error. 

Before DALLAS, Circuit Judge, and BUTLEE and WALES, Dis- 
trict Judges. 

BUTLEE, District Judge, Tlie parties in thèse cases dispensed 
witli juries, and submitted tlie testimony to the court, under sec- 
tions 649 and 700 of tlie Kevised Statutes. Tlie first of thèse sec- 
tions provides that "the finding of the court upon facts • • ♦ 
shall hâve the same effect as the verdict of a jury"; and the second 
provides that "the rulings of the court during the progress of the 
trial, if excepted to at the time * • * may be reviewed 
• * • upon writ of error or appeal, and when the ânding is spé- 
cial the review may extend to the détermination of the suflQciency 
of the facts found to support the judgment." 

Hère the finding was gênerai, as follows: "The court finds in 
favor of the plaintiff, and against the défendant for the land de- 
scribed in the writ, with 6^ cts. damages, and costs of suit." 

The plaintiff assigns this ânding, alone, as error. The single 
question therefore is, does the évidence support the finding? We 
think it does. It is not important that the évidence might possi- 
bly justify a différent finding; that was a proper considération for 
the circuit court. 

The judgment is therefore aflSrmed. 



ROUNDTRBB et al. v. RKMBBRT. 
(Circuit Court, D. South OaroUna. January 4, 1898.) 

1. Paktt as WirNESs— Fées. 

A party called and examineâ as a wltness on bis own behalf Is not 
entitled to fées for travel and attendance. 

2. CoBTs— Copies dp Testimony. 

The expense of copies of testimony taken de bene esse, obtalned solely 
for the eonvenience of counsel, cannot be taxed as part of the costs, In 
the absence of an agreement to that efCect. 

Action by E. H. Eoundtree & Co. against E. E. Eembert Heard 
on exceptions to the taxation of costs. 

Mordecai & Gaasden, for plaintiffs. 
Lee & Moise, for défendant. 

SIMONTON, Circuit Judge. This case cornes up upon excep- 
tions to the taxation of costs. The défendant gained his case. 
He was examined as a witness in his own behalf. He now claims 
mileage and per diem for his attendance as a witness. The clerk 
disallowed it. Défendant excepts. No affldavit accompanies his 
exceptions to the taxation, that his travel to and attendance at 
the court were solely for the purpose of testifying in the case, and 
not to assist in the management of the case. This affldavit was 
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considered necessary by Judge Sëterens in Tuci: y. Olds^ 29 Fed., 
at page 883, quoted by counsel. The décisions of tlie United States 
courts are ûot harmonious on tbis point. In Nichols v. Bruns- 
wiclî, 3 Cliff. 88, Fed. Cas. No. 10,239, Justice ClifEord, on circuit, 
held that a party called and examined as a witness on his own 
behalf is not entitled to fées as a witness for travel and attend- 
ance. In The Elizabeth & Helen, 4 Ben. 101, Fed. Cas. No. 4,354, 
Blatchford, J., held the same rule binding on him, quoting Steere 
V. Miller, 28 How. Prac. 266, approved in the New York court of 
appeals. 30 How. Prac. 7. The case quoted above trom Judge 
Severens holds to the contrary, pf ovided the afBdavit be filed. The 
question never has corne up in this court. But the reasons given 
by Mr. Justice Clifford seem conclusive: 

"When a party is called and examined in his own behalf, he is not entitled 
to travel and attendance as a Witness. He may be sworn, or not, in his own 
favor, at his élection, but he cànnot ,claim compensation for dolng what he 
may omit if he sees fit. In other .words, the law gives him the privilège to 
introduce his own testimony, if hë sees fit, but he cannot.;-equire the oppo- 
site party to pay him for exercising the privilège which the'law confers." 

Fees to wifeesses owe their origin to a period when none but 
disinterested parties could be witnesses. When, therefore, a per- 
son was compelled by the process of the court, or could be so com- 
pelled to leave his business and attend the court for the purpose 
of testifying in a matter in which he had no interest, fair dealing 
required that he should be indemnified for the expense at which 
he was put, — going, staying, and returning. But a party to the 
cause, either plaintiff or défendant, going to testify in his own be- 
half, does not corne within the, reasons of this rule. The exception 
is overruled. 

Another exception is the disallowance of the fee paîd for a copy 
of the testimony taken de bene esse. By consent, counsel on both 
sides were allpwed; to obtain a copy of the testimony taken in 
New York. Properly, this is no part of the costs of the case. The 
copies were solely for the convenience of counsel. In the absence 
of any agreeméUt that it should be included in the costs, that càn- 
not be done. Counsel f Or the plaintifîs deny that there was any 
such agreement, and no stipulation in writing to that effect is in 
the record. The exception is overruled. 



PARKER V. ROBIN SON. 

(Circuit Court of Appeals, First Circuit. November 15, 1895.) 

No. 143. 

National Banks — Stock Asskssment — Executok's Ltabilitt. 

An executor who receives certificates of national bank stock as part of 
the assets of decedeut's estate, and Includes them in his inventory re- 
turned to tlie probate court, is a sliareliokler, and liable as such for an 
assessment, nnder Rev. St. § 5151, subject to the relief granted by section 
5152, 
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In Error to the Circuit Court of the United States for the District 
of Massacliusetts. 

Action by William S. O'B. Kobinson, receiver, against Gustavus 
D. Parker, executor and trustée. There was a judgment in favor 
of plaintiff, and défendant brings error. 

Edward Avery, for plaintiff in error. 
George E. Smith, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. David Parker, the testator of the de- 
fendant below, now plaintiff in error, died February 22, 1887, and 
the défendant was qualified as coexecutor of his will, March or 
May, 1887. Prior to and at his decease David Parker was the un- 
questioned owner of 50 shares of the capital stock of the First Na- 
tional Bank of Wilmington. At his death the bank was solvent. 
The certiflcate of stock came into the hands of the executors, and 
the shares were included in their inventory of his estate which was 
returned to the probate court. ïhey thus accepted them, and by 
the common law, which prevails in the jurisdiction where they were 
so qualified, they were thus vested with the légal title to the stock. 
Subsequently the coexecutor of the défendant below deceased, leav- 
ing him sole surviving executor. In November, 1891, the bank be- 
came insolvent. December 21, 1891, the comptroller of the curren- 
cy appointed the plaintiff below its receiver, and May 6, 1892, he 
ordered the assessment in controversy hère. This assessment was 
for the full par of the stock, so in no event can the jurisdiction at 
law be properly questioned. 

Under the circumstances, the défendant below became in law the 
owner of the stock, although he held it in his capacity as executor, 
and was holden to account for it as such. He thus became a share- 
holder, and liable, as such, under section 5151 of the Revised Stat- 
utes. Under thèse circumstances no questions of survivorship of 
actions or of limitation arise, and the circuit court properly entered 
judgment against him. The provisions of section 5152, relating to ' 
stock held by executors, administrators, guardians, or trustées, are 
purely supplementary, and are intended only to relieve the classes 
of persons named therein from exécution against their individual 
assets, and they do not qualify the gênerai rule of liability under 
section 5151. The plaintiff in error claims that the assets of a tes- 
tate person under the laws of Massachusetts, where he qualified 
as executor, are in custodia legis, under authority of the state judi- 
cial tribunals, and so are not subject to an exécution issued by a 
fédéral court. But the question now before us is only as to the 
validity of the judgment, and not at ail as to the manner of its 
enforcement. The record does not show that any exécution has 
been ordered, and no error has been assigned touching any such 
matter. The judgment of the circuit court is affirmed, with costs 
of this court against the plaintiff in error personally. 
V.7lF.no.2— 17 
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NORTHWESTERN MUT. LIFE INS. OO. T. BTBVBNS et aL 

BANKERS' LIFE ASS'N OF MINNESOTA V. SAME. 

(Circuit Court of Appeals, Elghth Circuit December 16, 1895.) 

Nos. 635 and 636. 

1. LiFB Insurance Polict— Pbbsumption dp Death. 

In an action on a pollcy on the Ufe of one wlio dlsappeared about a 
year before the commencement of suit, It Is proper to charge that the 
death of an absent person may be presumed in less than seven years 
from the date of the last intelligence from him, from facts and drcum- 
stances other than those showlng exposure to danger whlch might prob- 
ably resuit in hls death. 

2. Samk. 

It Is also proper to charge that, whlle seven years Is the perlod at 
whlch the presumption of continued life ceases, thls perlod may bo 
Shortened by proof of such facts and clreumstances connected with the 
person whose life is the subject of inquiry as, submitted to the test of 
reason and expérience, would force a conviction of death withln a shorter 
perlod. 

8. Same— Instruction not AppLicABiiE. 

An instruction based upon the assumed statc of facts to whlch no évi- 
dence applles is erroneous. 

4. Charob to Jury— Appbal to Sympathies. 

In an action against an Insurance company by the widow and chlld of 
the Insured, the court opened hls charge by statlng tliat, when women 
and children were connected with a case, he made it a rule to say as 
llttle as possible to the Jury, because hls sympathies frequently got the 
better of hls judgment, and he subsequently sald that, whlle he always 
trled to close hls eyes to the fact that a woman and child had an inter- 
est in a suit, he could not always do it, and did not suppose the jury could, 
and proceeded: "It is not expected. If a man can do that, he is no 
better than a brute. He is as bad as the heathen Is supposed to be, and 
worse than the horse thief is thought to be. If he could close hls eyes 
to that fact, lose ail sensé of decency and self-respect, he would not be 
fit for a Juror." Held, that this was ground for reversai of a judgment In 
favor of plalntlfCs. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Actions by Jennie S. Stevens and Jennie S. Stevens as next friend 
.of Maud Stevens, — one against the Northwestern Mutual Life Insur- 
ance Company, and the other against the Bankers' Life Association of 
Minnesota. Judgments were rendered in favor of plaintiffs in each 
case, and défendants bring error. Keversed. 

J. W. Deweese (F. M. Hall was with him on the brief), for the 
Northwestern Mut. Life Ins. Co. 

James W. Dawes (Joseph E. Webster was with him on the brief), 
for the Bankers' Life Ass'n of Minnesota. 

F. L Foss (Geo. H. Hastings, E. E. McGintie, and W. E. Matson 
were with him on the brief), for défendants in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge. The life of George D. Stevens was 
insured by each of the plaintiffs in error for the beneflt of his wife 
and child, the défendants in error. The latter brought actions 
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agaînst the insurance companies for Ms death. In their complaints 
they alleged that Stevens was dead, and that they had giren notice 
and made the proof of his death in July, 1893. The policies provided 
that the companies would pay the amounts insured 60 days after 
notice and due proof of the death of the insured. The companies 
denied in their answers that the insured was dead, and denied 
that the défendants in error had given them notice of proof of hia 
death 60 days before the actions were commenced. The two actions 
were tried at the same time and to the same jury, who returned ver- 
dicts against the companies. The errors assigned are to the charge 
of the court; and they relate principally to the rules that should 
govem a jury in determining whether a man who disappeared less 
than seven years before an action for his death was commenced was 
dead before the commencement of the action. 

The salient facts in the case were undisputed, and they were thèse: 
On August 19, 1892, Stevens lived at Crète, in the state of Nebraska. 
He was the owner of ail but âve shares, of flOO each, of the State 
Bank of Nebraska, and was îts cashier and manager. His wife 
owned the other flve shares. The capital of the bank was originally 
150,000, but that capital had been impaired to the extent of $38,000. 
The state bank examiner had discovered this fact in July of that year, 
and had notifled Stevens that the bank would undoubtedly be closed 
unless the capital was restored to |50,000. Stevens had been endeav- 
oring for many days to sell $38,000 of the stock of the bank, which 
was unissued, in order to restore its capital, but he had failed. The 
bank was insolvent. Stevens had some real estate in Crète, which 
was worth about $20,000; but he was also insolvent. He owed the 
bank about $8,000 on his own note. He had persuaded his assistant 
cashier, as a favor to him, and without any considération, to give his 
note for $5,000, and Stevens had indorsed and delivered it to the 
bank, by which it was carried as a part of its assets. He owed to 
other banks $5,000 on promissory notes, which he had signed, and 
had persuaded a friend to sign with him aa an accommodation. For 
six years he had been the administrator of the estate of one Jarrett 
Young. As such administrator he had received at least $2,600, but 
he had never accounted for or paid over to the heirs of the estate any 
part of it. The widow had demanded an account of him in vain. 
One of the heirs had repeatedly demanded an. account of him, and 
had asked to know where the money of the estate was, but Stevens 
had continually put him off. In the latter part of July he demanded 
the account again, and told Stevens that they must ask him to do 
something pretty soon, or they would hâve to commence proceedings 
to make him do ao. The community in which Stevens lived was 
not aware of thèse facts. In that community he was respected and 
esteemed. He was a member of the Congregational Church, a mem- 
ber of the Modem Woodmen, and belonged to varions other societies. 
His moral and financial réputation was yet good. He was between 
40 and 50 years of âge. He had a wife and two children, and was an 
affectionate husband and an indulgent father. He was attached to 
his f amily, and his domestic relations were agreeable. On Saturday, 
August 19, 1892, he took $60 in money and a draft on a Chicago bank 
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for $75 from hia bank in Crète, gave his wife f 15 and Lis servant |5, 
took two valises, one of which contained notking but an overcoat, 
and went to Chicago. He registered at an hôtel in that city on Sun- 
day morning, and visited the exposition grounds on that day. He 
remained at this hôtel until about 11 o'clock in the forenoon on Tues- 
day, August 22, 1892, when he paid his bill, took his valises, said that 
he was going to Milwaukee, but intended to stop at Racine on the 
way, and left. A few moments later he met a friend in a ticket 
broker's office, where he asked for a ticket, and said he was going 
somewhere for a couple of days, then to Milwaukee, and then to his 
home. None of his family, his friends, or his acquaintances hâve ever 
seen or heard from him since that moment, unless the witness Hamil- 
ton did. He testifled that he knew him well, and that he met, recog- 
nized, and conversed with him in San Francisco about September 5, 
1893; but some of Hamiltbn's acquaintances testifled that his répu- 
tation for veracity was bad in the community in which he had lived. 
Strenuous efforts were made by Mrs. Stevens and some of the citizens 
of Crète to flnd her husbând. His picture and a notice of his strange 
disappearance were published in the paper of the Modem Woodmen, 
which has a circulation of 150,000. The police offlcers of Chicago 
searched the hôtels of that city for a trace of him, and scattered 5,000 
circulars contaiûing descriptions of him over the United States and 
Canada. Some 6f the daily papers of Chicago and Boston contained 
extended notices of his disappearance, but no further tidings of him 
br, of his whereabouts were received. 

; .XJpon this state of facts, the court chargea the jury at considérable 
ïength, ând gave 14 requests for ihstructions that were submitted by 
counsel, éîther in the forms in which they were submitted or with 
tnodifications that suggested themselves to the court. Exceptions 
weW taken to many parts of the charge of the court. Two of the 
requests given to which exceptions were taken were: "(1) The jury 
is instructed that the death of an absent person may be presumed 
in.less than seven years from the date of the last intelligence from 
him, from facts and circumstances other than those showing his 
exposure to danger which might probably result in his death. (2) 
The jury is instructed that seven years is the period at which the 
presumption of continued life ceases. But this period may be short- 
ened by proof of such facts and circumstances connected with the 
person whose life is the subject of inquiry as, submitted to the test of 
reason and expérience, would force the conviction of death within a 
shorter period." 

It is a gênerai rule that a state of facts once shown to exist is 
presumed to continue until a change, or facts and circumstances 
inconsistent with its continued existence, are proved. A living 
man is presumed to continue to live until the contrary is shown 
or is presumed from the nature of the case. < AU the authorities 
concur in the gênerai proposition that the presumption of life con- 
tinues seven years after the unexplained disappearance of a man 
under ordinary circumstances, from whom no tidings return to 
his friends or acquaintances, and that then the presumption of 
life ceases and the presumption of death arises. Thèse presump- 
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lions, however, are but rational inferences from the given state 
of facts, whicli so many courts hâve agreed that reasonable men, 
in the exercise of sound judgment, would naturally draw, that 
they hâve become rules of action and of décision. They are, after 
ail, only presumptions of fact; and, v/hen the state of facts from 
which they are drawn is modifled, the presumptions or inferences 
drawn from it must and ought to change. It is conceded that 
when one who is last seen in a state of imminent péril, that might 
probably resuit in his deatb, is never again heard from, though dili- 
gent search for him is made, the inference of immédiate death may 
justly be drawn. It goes without saying that if a guilty man, 
who bas been indicted for a heinous crime, flees in the full vigor 
of health from impending disgrâce and just punishment, and his 
friends and acquaintances hear from him no more, the inference 
of continued life after the expiration of seven years might well 
be drawn, and no presumption could arise from that state of facts 
that his life had ceased within that period. The varions facts of 
numberless cases will range them between the extrême cases we 
hâve supposed. Two cases of disappearance in which the facts are 
exactly alike will probably never arise, and the strength of the 
presumption of life or death will never be the same in any two 
cases. The facts and circumstances surrounding each disappear- 
ance which tend to affect the inference of continued life or early 
death that the minds of reasonable men, anxious only to arrive 
at the truth, would draw, should be received in évidence in the 
trial of thèse cases; and then, guided by the established presump- 
tion that one who disappears under ordinary circumstances is pre- 
sumed to live for seven years thereafter, the fact of continued life 
or previous death at the important date should be determined by 
the jury if there is sufflcient évidence in the case to warrant a 
ônding that the established presumption has been varied, and by 
the court if there is no such évidence. On the trial of this case 
there was no request for a peremptory instruction to the jury to 
flnd this important fact either way, and hence the question whether 
or not there was sufflcient évidence in the case to warrant the find- 
ing of the death of the insured before the commencement of thèse 
actions is not presented for our considération. That question was 
sent to the jury by common consent. Stevens disappeared on 
August 22, 1892. The actions were commenced on July 31, 1893. 
The established presumption of fact from the disappearance of 
an individual under ordinary circumstances, from whom his rel- 
atives and acquaintances hâve never afterwards heard, is that 
he continues to live for seven years after his disappearance. If 
this presumption was unaffected by countervailing facts, it would 
continue in the case at bar until August 22, 1899; but this pre- 
sumption of fact is not conclusive. It may be overcome, not only 
when the testimony of those who saw the insured die or saw his 
body after his death is produced, or when he was last seen in a 
péril that might probably cause his death, but also when ail the 
facts and circumstances of the case — the possible motives, if any, 
of the lest one to absent and conceal himself in view of approach- 
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ing failure, disgrâce, or punishment, his possible motives, if any, 
for returning to his family and occupation, his attachments to 
the members of his family and his friends, his interest and pros- 
pects in his business or occupation, and the estent of the unavail- 
ing search that has been made for him — are such that they would 
take the case ont of the category of an ordinary disappearance, 
and would lead the unprejudiced minds of reasonable men, exer- 
cising their best judgment, guided by the established rule that 
life is presumed to continue seven years after an unexplained dis- 
appearance, to the conviction that death had intervened at an 
earlier date. Davie v. Briggs, 97 U. S. 628, 634; Hyde Park v. 
Canton, 130 Mass. 505, 509; State v. Plym, 43 Minn, 385, 45 N. 
W. 848; Waite v. Coaracy (Minn.) 47 N. W. 537; Tisdale v. Insur- 
ance Co., 26 lowa, 170, 176, 177, 28 lowa, 12; Seeds v. Grand 
Lodge (lowa) 61 N. W. 411; Cox v. Ellsworth, 18 Neb. 664, 26 N. 
W. 460; Hancock v. Insurance Oo., 62 Mo. 26, 31; Newman v. 
Jenkins, 10 Pick. 515; Montgomery v. Bevans, 1 Sawy. 653, 666, 
Fed. Cas. No. 9,735; Ashbury v. Sanders, 8 Cal. 62, 64; Hall's 
Déposition, Fed. Cas. No. 5,924. The jury should hâve been in- 
structed accordingly. If, under such instructions, they were con- 
vinced by a fair prépondérance of the évidence, in view of the 
established presumption of life for seven years in ordinary cases 
of disappearance, that the insured died before the commencement 
of thèse suits, we are unwilling to hold that they might not law- 
fully find that fact, although there was no proof that the insured 
was last seen in the présence of an imminent péril, that might 
probably cause his death. The exceptions to thèse instructions 
cannot be sustained. 

An exception was taken to the foUowing portion of the charge: 
"The jury is instructed that when an honored and upright citizen, 
who through a long life has enjoyed the fullest confidence of ail 
who knew him, prospérons in business, and successful in the ac- 
cumulation of wealth, rich in the affection of wife and children, 
and attached to their society, contented in the enjoyment of his 
possessions, fond of the associations of his friends, with no habits 
or affections contrary to thèse traits of character, journeys from his 
home to a distant city, and is never afterwards heard of, then a 
strong, if not conclusive, presumption arises in favor of his death." 
This is a quotation from the opinion of the suprême court of lowa 
in Tisdale v. Insurance Co., supra; and we do not call attention 
to it to criticise or dissent from it in a case to which it is appli- 
cable. But a banker over 40 years of âge, whose capital has been 
impaired more than 75 per cent., whose bank is insolvent, who 
has been notified by the state authotities that his bank must close 
unless he restores its capital, and who has striven in vain to re- 
store it, can hardly be called "prosperous in business." Such a 
banker, who has accumulated $20,000 worth of real estate in a small 
town, who owes fl7,000 to banks, and who has received from an 
estate of which he is administrator |2,000 or $3,000 more, for 
which he has failed to account after repeated demands, cannot be 
deemed to be very successful in the accumulation of wealth. The 
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diffîculty with this instruction is that it was not applicable to 
this case, and for that reason it ought not to hâve been given. 
An instruction upon an assumed state of facts, to which no évi- 
dence applies, tends to withdraw the attention of the jury from 
the issues actually involved, to mislead them to détermine the 
case upon false issues, and thus to reach an erroneous resuit. 
Kailroad Co. v. Houston, 95 U. S. 703; Eailroad Ck). v. Blessing, 14 
C. G. A. 394, 67 Fed. 277, 281, 

The plaintiffs in error excepted to the following portions of the 
charge. In opening his charge to the jury the court below said: 
"Wherever there are women or children connected with a case, I 
make it a ruie to say as little as possible to the jury when the mat- 
ter is finally submitted to them for their considération, because 
I hâve frequently found that my sympathies would get the better 
of my judgment So I hâve found it advisable, as a rule, to say 
as little as possible to the jury, so that they might take a fuU and 
fair view of the duties they are called upon to perform.?' At the 
close of his charge, the court below said: "Now, gentlemen of the 
jury, I try to close my eyes, as well as I can, to the fact that a 
woman and child hâve any interest whatever in the resuit of a 
controversy when it is brought into court. I cannot always do 
it. I don't suppose you can. It is not expected. If a man can 
do that, he is no better than a brute. He is as bad as the heathen 
is supposed to be, and worse than the horse thief is thought to be. 
If he could close his eyes to that fact, lose ail sensé of decency and 
self-respect, 'he would not be fit for a juror. But, so far as it is 
possible for you to do that, you do so, and décide the case pre- 
cisely as you would if it was between man and man, or between 
a woman and a woman, Of course, neither one bas any greater or 
more extensive rights than the other, but both must be tried ac- 
cording to the same rule; both must be adjudged by the same 
law, so far as it is possible for human ingenuity to do it. And 
what I hâve said to you in référence to myself I ask you to do on 
behalf of your own selves. Take the case, and décide it accord- 
ing to the testimony, and according to the weight of the testimony, 
as it has been presented to you for considération, and then let 
your verdict speak for yourself." In our System of trial by jury, 
the province and duty of the presiding judge is to fix the attention 
of the jury upon the issues on trial, and upon the évidence that 
is material to their détermination, to guard them against the con- 
sidération of irrelevant and incompétent testimony, and against 
the influence of sympathy, passion, or préjudice, and to secure a 
fair and impartial trial of the issues presented. The main issue 
which this jury was trying was whether or not the insured had 
died before thèse actions were commenced. The considération of 
what party or parties would be beneflted or damaged by the déter- 
mination of that issue in one way or the other was utterly irrele- 
vant to this question, It could not tend in any way to assist in 
correctly deciding it. It was worse than irrelevant and immate- 
rial. It was positively pernicious. The natural and inévitable 
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effect of îts considération was to excite the sympathies and to 
warp the judgment of the jurors, as it evidently did those of the 
judge; and to produce a décision founded, not upon the eyidence 
as to the life or death of the insured, but upon a considération of 
the question whether or not the insurance companies could afford 
to lose the amounts of thèse policies better than the woman and 
child could afford to do without them. The charge of the court 
was an open invitation to the jury to substitute the latter ques- 
tion for the former, and to permit its détermination to control 
their verdict. It not only invited but it taught them so to do, 
both by precept and example, for the judge himself devoted this 
very forcible portion of his charge to the considération of this very 
question. The influence of the presiding judge in a jury trial can 
hardly be overestimated. His learning, his ability, his long expé- 
rience in the trial of causes, and the rule that his view of the law 
nxust control, combine to command for him the respect of the jury, 
and to enable him often, by a word or a look, to lead them to a 
décision of a doùbtful case. Juries are none too anxious to divest 
themselves of passion, préjudice, and sympathy, and courts cannot 
be too diligent in guarding themselves and their juries against their 
influence. The portion of the charge under considération is its 
own condemnation. Nothing that we can say will make its fatal 
error more glaring and apparent than its perusal. 

There were two manifest errors in the admission of testimony in 
thèse cases. One was the receipt of a copy of a judgment of a 
State court of California certified by the clerk alone, without the 
certificate of a judge, chief justice, or presiding magistrale that 
the attestation was in due f orm of law. Eev. St. § 905 ; Code Civ. Proc. 
Neb. § 414; U. S. v. Biebusch, 1 Fed. 213, 215. The other was the 
admission of the testimony of Mrs. Stevens as to certain statements 
made to her by Mrs. Young in a conversation relative to the ac- 
count of Stevens with the estate of Jarrett Young. This testimony 
was mère hearsay. 

The judgments below must be reversed, with costs, and the 
cases remanded, with directions to grant new trials; and it is so 
ordered. 



CARMAN V. EMERSON. 

(Circuit Court of Appeals. Blghth Circuit December 16, 1895.) 

No. 070. 

1. False Impkisonment—Justification — Légal Writ. 

Imprisonment by virtue of a légal writ in due form, îsauea by a court 
of compétent jurisdiction, and served in a lawful manner, Is not false 
imprisonment, though the writ was wrongfuUy Issued. 
8. CoNTEMPT DP Court — Disreoakd dp Sucpœna. 

One duly served witli a subpœna, wbo neitber appears nor talîes means 
to brlng to the conrt's attention facts excusing him from attendiug, is 
guUty of contempt, and the disclosure of such facts after Uls attachment 
for contempt is not a bar to his punisliment therefor. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Action by Robert C. Carman against Reuben L. Emerson. A 
judgment was rendered for défendant, and plaintift brings error. 

In an action pending In the circuit court of Columbla county, Ark., where- 
In the défendant in error was plaintiff and J. G. Kelso waa défendant, a sub- 
pœna wag duly Issued eut of that court for R. O. Carman, the plaintiff in 
error, commandlng him to appear and testify on the part of the plaintiff 
in that action. This subpœna was returned duly served, and, the witness 
faillng to appear according to its command, the court ordered an attach- 
ment to issue against him, and an attaehment was accordlngly Issued, upon 
which he was arrested by the proper sherlff, and brought before the court 
to answer for hls alleged contempt. 

In his response to the attaehment, the witness admitted the subpœna had 
been served upon him, and that he refused, upon adviee of counsel, to obey 
its command for the following reasons: That he did not réside in the 
county in which the action was pending, or In an adjoining county; that 
he was the cashier of a bank; that he resided more than ao miles from the 
place where the court was held; and that by reason of thèse facts he could 
not, under the statutes of Arkansas, be lawfuily compelled to attend the 
court in Columbia county as a witness. 

The statute of Arkansas provides that dépositions may be used in th» 
trial of any action where the witness does not réside in the county where 
the action is pending or in an adjoining county, or where the witness Is a 
cashier of a bank, or résides 30 or more miles from the place where the coui't 
sits in which the action Is pending; and that a witness shall not be com- 
pelled to attend a court for oral examination where hls déposition may bfr 
used. Sand. & H. Dig. St Ark. §§ 2977-2979. 

Upon considération of the matter the court discharged the rule for con- 
tempt, and thereupon the plaintiff brought this action against the défendant, 
alleging as his sole cause of action that the défendant "unlawfully and with- 
out probable cause caused plaintiff to be arrested and falsely imprisoned."' 
Tlie answer denied the allégations of the complaint. There was a trial to 
a jury, and at the close of the évidence the court instructed the jury to re- 
turn a verdict for the défendant, which was done; and, a judgment hav- 
ing been rendered thereon, the plaintiff sued out this wrlt of error. 

Oscar D. Scott and Paul Jones filed brief for plaintiff in error. 
Hamilton P. Smead and John R. Thornton filed brief for défendant 
in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The circuit court of Columbia county is a court of gênerai, original 
jurisdiction. It has jurisdiction to issue writs of subpœna for wit- 
nesses in cases pending before it, and to enforce obédience to the 
exigencies of such writs by attaehment. The subpœna was regu- 
larly issued, aud the return of the sheriff thereon showed a due and 
légal service thereof on the witness, and neither the subpœna nor 
the return disclosed any fact which showed that the witness was not 
under légal obligation to obey the subpœna. Upon this state of the 
record the presumption was that the witness was under a légal obli- 
gation to attend, and was in contempt of court for failing to do so 
It was, therefore, the duty of the court to issue the writ of attaehment 
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for thé witness. The writ was in due form, and served within the 
territorial jurisdiction of the court in a lawful manner by an ofacer 
authorized by law to serve it. The rule has long been settled that 
no imprisonment by virtue of a légal writ in due form, issued by a 
court of compétent jurisdiction, and served in a lawful manner, is 
false imprisonment It matters not that upon a présentation of ail 
the facts it appears that the writ was improvidently or wrongfully 
issued. The existence of such facts does not make the writ void or 
irregular,.or impair its efficacy as a complète défense to an action for 
false imprisonment brought against the officer serving it, or the party 
who procured it to be issued and instigated its service. In such 
cases, if the party procuring the issuance of the writ acts maliciously 
and without probable cause, he may be liable to an action for mali- 
cious prosecution, but he is not liable to an action for false imprison- 
ment. 
In Marks v. Townsend, 97 N. Y. 590, the court said: 

"The facts stated In the affldavit upon whlch the warrant was issued were 
Bufflcient to give the judge who Issued It jurisdiction; and In issuing it he 
acted judlcially, and made a judiclal détermination. The warrant was 
not, therefore, void or voidable or irregular. It was the resuit of the regu- 
lar judicial action of a judiclal offlcer having jurisdiction upoii the facts 
presented to him to issue it It was subsequently set aside by the judge 
who issued it, when a new fact, to wlt, that the plaintiff had been before 
arrested In an action against him by thèse défendants upon an order of 
arrest issued in the action for the same cause, and upon substantially 
the same grounds, was brought to hls attention, The existence of thls 
fact did not make the warrant void or irregular. When brought to his at- 
tention, it furnlshed the judge a ground for the dlsmissal of the warrant 
in the exercise of further judiclal action. It matters not whether the war- 
rant was dlsmissed in the exercise of judiclal discrétion, or upon the elaim 
by the plaintiff that he eould not be twice arrested for the same cause, and 
hence that he had the absolute légal right to be dlscharged from the second 
arrest. It was at most a case where the plaintiff was erroneously arrested. 
An error was commltted, whlch, upon a proper présentation of the facts, 
was to be corrected by further judiclal action A warrant granted under 
such drcumstances protects against an action for false Imprisonment not only 
the judge who granted it, but the party who procured it and instigated its 
service. * • * If a warrant of attachment or an order of arrest is issued 
in an action upon facts glving the judge jurisdiction, and the défendant ap- 
pears, and by showlng new facts, or denylng those alleged against him, pro- 
cures the attachment or the order to be set aslde, the process is not void or 
voidable or irregular, but simply erroneous, and protects the judge and the 
party who procures It, although It Is set aslde, against an action for tres- 
pass or false imprisonment In ail such cases thèse are regular Judicial 
methods, and that whlch was legally done at the time cannot be converted 
into a wrong by relation after the process has by judiclal action been set 
aslde. Thls rule of exemption Is founded in public pollcy, and Is applicable 
allke to civil and crimlnal remédies and proceedlngs, that parties may be 
Induced freely to resort to the courts and judicial oflicers for the enf orcement 
of their rlghts and the remedy of thelr grievances without the risk of undue 
punisbment for thelr own ignorance of the law or for the errors of courta 
and judicial offlcers. • • * Bven mallclous motives and the absence 
of probable cause do not glve a party arrested an action for false imprison- 
ment They may aggravate hls damage, but hâve nothlng whatever to do 
with the cause of action. Hence, If in thls case the défendant had Inten- 
tionally wlthheld from the judge who granted the warrant the fact of the 
plalntiff's prior arrest, that fact would hâve beén quite pertinent to main- 
tain an action for mallclous prosecution, but would not hâve laid the founda- 
tlon for a recovery in an action for false imprisonment" 
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In Williams v. Smith, 14 C. B. (N. S.) 596, Willes, J., saîd: 
"It by no means follows that, because a writ or an attachment Is set 
aslde, an action for false imprîsonment lies against those who procured it 
to be Issnëd. If that were so, this absurd conséquence would follow that 
every person concemed In enforclng the exécution of a judgment would be 
held responsible for Its correctness. Where an exécution Is set aslde on the 
ground of an erroneous judgment, the plaintitt! or hls attorney Is no more llable 
to an action than the sherlfC who exécutes the process Is." 

See, further, to the same effect, Ohrisman v. Carney, 33 Ark. 321; 
Pinley v. Gutter Co,, 99 Mo. 559, 13 S. W. 87; Fischer v. Langbein, 
103 N. Y. 84, 8 N. E. 251; Day v. Bach, 87 N. Y. 56. 

In the case at bar the issuance and service of the writ was regular 
and proper, and the response of the witness did not show it to be 
otherwise. It is a contempt of court for a witness who is duly served 
with a subpœna to appear and testify to treat the command of the 
court with silent contempt, and neither appear nor take any means 
of bringing to the attention of the court the existence of facts wMch 
would excuse him from attending. The service of the writ of sub- 
pœna imposes upon a witness the duty of treating the process of the 
court with décent respect, and of either attending the court in person 
or causing to be brought to the attention of the court the facts which 
in law w^ill excuse him from attending. If he does not do this, he 
justly subjects himself to an attachment which is not necessarily 
purged by simply showing that his employment was such as exempted 
him from attending court as a witness, or that he was not subject to 
be snbpœnaed because of the distance he resided from the place 
where the court was held. Thèse are facts of which the court can 
no more take judicial notice than it can of the âge or condition of 
health of the witness. They are facts which it is the duty of the 
witness, when it is reasonably within his power, to bring to the 
attention of the court in some proi)er manner, and, failing to do so, 
he may be attached and punished for contempt The disclosure of 
thèse facts after he has been attached is not a bar to his punishment 
for contempt, though they may serve to mitigate it; and the court, 
on accoimt of them, may, in its discrétion, condone the offense alto- 
gether. One sued for a debt which he knows he has paid may hâve 
to pay it a second time if he treats with indifférence a summons 
issued out of a court of compétent jurisdiction in an action brought 
on that same debt. One who ignores the personal service of process 
upon him, issued by a court of compétent jurisdiction, does so at his 
péril. If he has a good answer to the exigencies of the writ, he must 
bring it to the attention of the court in apt time and manner on pain 
of being treated precisely as though he had no défense whatever. 

The judgment of the circuit court is aflBrmed. 
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DUBUQUB & s. C. K. CO. v. PIBRSON. 

(Circuit Court of Appeals, Eighth Circuit. December 16, 1895.) 

No. 466. 
Rehbabino Dbnibd. 

This was an action at law by Philo B. Pierson, as administrator 
with the will annexed of Mary B. Wood, against tlie Dubuque & 
Sioux City Eailroad Company, upon a covenant of warranty. In 
the circuit court there was a verdict for plaintiff, and judgment 
accordingly. The défendant brcught the case on error to this 
court, which, on October 1, 1895, reiidered an opinion afBrming the 
judgment. 70 Fed. 303. The défendant has applied for a rehear- 

PER CUEIAM. In thig pétition for a rehearing which has been 
filed in the above-entitled case it is contended, in substance, by 
the counsei for the plaintiff in error, that this court has found as 
a matter of façt that the défendant railroad company made a new 
promise, which had the effect of rempving the bar of the statute of 
limitations; and that in so flnding it has usurped the functions of 
the jury, and at the same tinie depriyed the défendant company 
of its right to à jury trial upon thàt issue. This contention is 
founded upon a misconceptîon of the points ruled in the opinion 
heretofore announced. This court did not décide that the letters 
and correspondence referred to thereïn constituted a nëw promise 
which removed the bar of tbe statute of limitations that would 
ptherwise hâve been effectuai «to extinguish the plaintiff's claim, 
but it did hold that the letters written by the railroad company, 
and the promises therein contained, were sufSciént, as a matter 
of law, to waive its right to pay the plaintiff's demand in the com- 
mon stoclj of tbe railroad company. This is made apparent, we 
think, by the f ollowing paragraph of the opinion : . 

"The bonds of tlie old company wlilch she [Mrs. Wood] pald for the lands 
extinguished that amount of the bonded, debt of the company, and bene- 
flted to that amount the old compaiij^ as well as the new. She demanded 
payment of her claim arising out of the breach of tlils warranty from the 
new company. When this demand was made, the company did not offer or 
propose to pay her , in its common stock. It distinctly and expllcitly ac- 
knowïedged its liability in the event that her title failed, and agreed in writing 
in that event to pay her the purchase money and 6 par cent intevest The 
promise to pay on the happening of the event mentloned was absolute and 
unconditional. This was a ; waiver of its right to pay her in its common 
stock, and it is now too late to withdraw that waiver." 

In the succeeding paragraph of the opinion the remark was 
made, in substance, that it was unnecessary to consider the statute 
of limitations, but such remark must not be understood as imply- 
ing that this court was of opinion that the statute of limitations 
had probably run against the plaintiff's demand but for the prom- 
ises contained in the letters of the railroad company. On the con- 
trary, the majority of the court were agreed that on the state of 
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facts disclosed by the record the plaintiff's cause of action for 
breach of warranty did not accrue until 1883, when it was defi- 
nitely determined that the plaintiff had no title, The circuit court 
entertained the same opinion, and instructed the jury to that effect, 
which action met with our entire approval. And, inasmuch as 
the circuit court rightiy decided that the plea of the statute was 
not applicable to the case, it was unnecessary for this court to 
décide whether the circuit court was also right in holding that 
the défendant company was estopped by its conduct from relying 
upon the statute. It cannot be said, therefore, that the court has 
erroneously usurped the functions of the jury, or that it has f ailed 
to notice any material question of law that is raised by the record. 
In the pétition for a rehearing counsel for the plaintiff in error 
repeat, in a measure, the argument formerly advanced that the 
représentations and promises contained in the letters written by 
J. E. Dumont to Mrs. Wood were not authorized by, and are not 
binding upon, the défendant company. This proposition was con- 
sidered at some length in the opinion heretofore rendered. In ad- 
dition to what was then said, it is only necessary to observe that 
ail the letters written by J. R. Dumont appear to hâve been writ- 
ten by him in answer to letters of Mrs. Wood, which were ad- 
dressed to M. K. Jessup, the président and chief executive officer 
of the défendant company. From this circumstance alone a strong 
presumption arises that the letters signed by J. E. Dumont, either 
as assistant secretary or as treasurer of the, défendant company, 
were written by direction of the chief executive ofScer of the com- 
pany. It is reasonable to assume that the letters of Mrs. Wood 
in due course of mail reached the person to whom they were ad- 
dressed, and that the answers thereto were written with his knowl- 
edge and sanction. This presumption is strengthened by the tes- 
timony of Mr. Jessup himself. Moreover, the letter of M. K. Jes- 
sup, of date December 8, 1875, shows conclusively, as we think, 
that he was f ully aware of the statements and représentations that 
had been made tO Mrs. Wood in the course of the previous cor- 
respondence. In view of thèse considérations, there can be nô rea- 
sonable doubt that the letters in question were duly authorized by 
the défendant company, that the company is bound by the repré- 
sentations and statements therein contained, and that they were 
properly admitted in évidence against the défendant company. We 
see no reason, therefore, to alter or modify the views heretofore 
expressed. We entertain no doubt that the judgment of the circuit 
court was for the right party, and for the right amount. The péti- 
tion for a rehearing is accordingly denied. 
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BRSKINH T. OHINO VAL. BBET-SUGAR OO. 

(Circuit Court, S. D. Callfornla. December 20, 1895.) 

No. 655. 

1. Injubt to Emplotb-^Defbctivb Appmanck, 

An employer is not liable for Injuries to an employé resultlng from a 
defective appliance unless lie liad actuel knowledge of the defect, or by 
ordinary care could bave obtained sucb Icnowledge, in tlme to prevent 
the In jury. 

S. Sahe. 

An employer Is not liable for injuries to an emt)loyé caused by a de- 
fective rope when tbere was notbing In tbe appearance of tbe rope to 
suggest a defect 

8. SamB— CONTBIBUTOET NEGLIOBNCE. 

An employé injured tbrough defects in a rope, while engagea in clean- 
ing Windows, is gullty of contrlbutory négligence if he voluntarlly chose 
to do the work by suspending himself by rope and tackle at a hlgh éléva- 
tion outside the building, when, as he knew, he might bave done it from 
the inslde of tbe building without assuming sucb risk. 

4 Same— Inspection of Apfliances. 

If an employé, Injured by the breaking of a rope In a rigging appliance, 
had at the tlme charge of ail the rigging, ropes, and tackles of bis em- 
ployer, and was charged with the duty of inspectlng them, and he selected 
tbe rope and tackle used at tbe tlme of the accident, he cannot recover 
for bis Injuries. 

Action by Maria S. Erskine, executrix of the last will of Wilbur 
F. Erskine, against the Chine Valley Beet-Sugar Company, a cor- 
poration. On motion by défendant for peremptory instructions. 

Flalntlff, as executrix of the last will of her late busband, Wilbur F. 
Erskine, deceased, brought thls action to recover of the défendant damages 
for the deatb of said Erskine. Upon the trial of the case, and at the close of 
the plaintiff's évidence, the défendant moved the court to Instruct the jury 
to retum a verdict for the défendant. The proof showed that deceased was 
kiUed on November 9, 1894. At that tlme he was in the employ of the défend- 
ant, and had been contlnuously for several years prlor thereto, wltb tbe ex- 
ception of an Interval of about two weeks^ between Uctob«r 15 and November 
1, 1894. At tbe tlme of the accident he was engagea In cleanlng the Win- 
dows of defendant's factory, and, for thls purpose, was suspended, on the 
outside of the building, by a rope and attacbed appliances, at an élévation of 
about 50 feet from the ground. While the deceased was thus suspended, the 
rope broke, and, In conséquence tbereof, deceased fell to the ground, and was 
killed by the fall. ïhe rope, at the place where the break occurred, was 
badly decayed, although It was not dlscolored; nor was there anything In 
Its appearance before it broke, to ereate even a suspicion that it was de- 
fective. The other pertinent facts are Indleated in the opinion of the court 

S. 0. Houghton, for plaintifE. 

Graves, O'Melveny & Shankland, for défendant 

WELLBORN, District Judge. The grounds upon which the de- 
fendant moves the court for peremptory instructions, although more 
numerouslystated in the motion itself, may be comprehended under 
three heads, as follows: First, that the évidence fails to establish 
the représentative capacity of the plaintiff, or, in other words, that 
she is the duly appointed and qualifled executrix of the last will 
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of the deceased, Wilbur F. Erskine; second, that the évidence fails 
to show négligence on the part of the défendant j third, that the évi- 
dence does show contributory négligence of the deceased. 

1. With référence to the first of thèse grounds, it is only necessary 
to observe that I see no reason to départ from the ruling, made in 
the early stage of the trial, permitting the probate record from San 
Bemardino county to go to the jury. On the contrary, further re- 
flection satisfies me of the correctness of that ruling. 

2. The second ground of the motion, that the évidence fails to show 
that the défendant was négligent, suggests the inquiry: What is the 
duty of an employer, as to the instrumentalities whereby the servant 
performs his work? And, next, was this duty dischar ged by the 
défendant in the présent case? With référence to the flrst branch 
of the inquiry, the rule of law has been often and authoritatively 
declared to be that an employer is not to be held as guarantying or 
warranting the absolute safety of the instrumentalities which may 
be provided for the use of the employé, but it is the duty of the em- 
ployer to exercise ordinary care in furnishing suffleient and safe 
materials, machinery, and other means by which the service is to 
be performed, and to keep them in repair and order, and to make 
inspections, tests, and examinations at the proper intervais. The 
servant does not undertake to incur the risks arising from négligence 
in providing suitable and safe material or other instruments with 
which he is to work. His contract implies that, in regard to thèse 
matters, his employer will exercise due care in making adéquate pro- 
vision that no danger shall ensue to him; and this duty the master 
cannot delegate to a servant, so as to exempt himself from liability 
for injuries caused to another servant by its omission. It will be 
observed from this language, however, that it cannot apply when the 
injured person is himself the servant to whom the master delegated 
the duty whose omission caused the injuries. In the application of 
this rule, where in jury has resulted from a defective appliance, the 
courts hâve generally, if not uniformly, held that, in order to make 
the employer responsible, plaintiff must prove, either that the em- 
ployer had actual knowledge of the defect, or by the exercise of 
ordinary care could hâve obtained such knowledge in time to hâve 
prevented the injury. In the présent case, it is not claimed that 
the défendant had actual knowledge of the defective rope, but plain- 
tiff insista that the defect itself was of such a nature as to charge 
the défendant with négligence. Is this position tenable? I think 
not. While it is true that négligence may sometimes be implied 
from a defective appliance, yet, in order to this resuit, the defect 
must be patent and obvions, and a failure to discover it the resuit 
of carelessness. Such were the facts in the case of Mateer v, Kail- 
way Co. (Mo. Sup.) 15 S. W. 970, cited and relied on by défendant. 
This is évident from the second paragraph of the syllabus of the case, 
which is as follows: 

"Where • • • a brakeman Is Injured, whlle mountlng the car, by the 
pulling out of a boit which held a round of the ladder In place, the Com- 
pany Is Uable If, by the use of ordinary care, It could hâve discovered the 
defect, and négligence may be Inferred from the nature of the defect" 



272 FBDEEAL EBPOETEB, Vol. 71. 

That the négligence in that case was the failure of the défendant 
to discover a patent defect is further shown by tlie statement of 
facts, and also by the commenta thereon of the court in its opinion. 
For instance, the court says: 

"The nature of the defect itself, shown by the testimony in this case, was 
such as to warrant, fairly, an Inference of omission of sueh care. If it be 
conceded that the omission was ascribable to some car Inspector of défend- 
ant, it yet fumishes no barrier to plaintitt's action. It has been often ruled 
tliat, in regard to such inspections, the car inspector is a représentative of 
the master, and not a fellow servant of the train operative." 

1 i^epeat, then, that in the case just referred to the inference of 
négligence from the defect was indulged because the defect was so 
obvious to the eye as to hâve been discoverable by a reasonable in- 
spection. I^othing of the sort is claimed in the pending case. On 
the contrary, the defect was not open to visual observation, but la- 
tent. The rope was not discolored, nor was there anything what- 
ever in its appearance to suggest a suspicion of its unsoundness. 
Under thèse circumstances, the rule is well settled that négligence 
will not be presumed merely from the defect, but, to make défend- 
ant liable, there must be other and affirmative proof of négligence. 
No such proof has been offered in this case. Ail that is shown, even 
remotely bearing upon this question, is that some of the ropes were 
kept in a store and others in the boiler room; but there is no évi- 
dence whatever that thèse were unsafe or improper places for such 
purposes. 

3. While this ruling disposes of the pending motion, yet since the 
question of contributory négligence has been largely discussed by 
the attorneys for the respective parties, and since I hâve formed 
decided opinions thereon, I think it not inappropriate for me to an- 
nounce them. The particulars wherein défendant insists that the 
négligence of the deceased contributed to his injuries are thèse: 
First.,, That he could hâve performed the service in which he was 
engagéd — that is, cleaning the Windows of the factory — from the in- 
side of the building, without resorting to the hazardous method of 
suspending himself by rope and tackle at a high élévation on the 
oufside 6f the building; that the former method of doing the work 
was practicable and safe, and the latter hazardous; that the de- 
ceased, without ahy direction from the défendant, but after having 
been warned of its dangers, voluntarily selected the latter method, 
and therefore was responsible in law for his injuries. This position, 
■it seems to me, is well taken. Second. Défendant urges, as another 
ground of contributory négligence, that the deceased had equal 
means with the défendant , of ascertaining the def ective condition 
of the rope. This ground is closely rélated to, and may be consid- 
ered in connection with, the fhird, to which I now pass. Third. De- 
fendant furthef insists that, if it çould be claimed that the defect in 
the rope was of suCh a nature that, by the exercise of ordinary care, 
the defect could hâve been discovered, yet upon the deceased de- 
volved the duty of makihg; such inspections as were necessary, and 
therefore any omission in this respect was the négligence of the de- 
ceased. With référence to the immédiate connection of the de- 
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ceased with the préparation of the rigging appliance whose defective 
condition resulted in his deatli, one of the plaintiff's witnesses, Ab- 
planalp, testifles that, on tlie 8th of November, the day before the 
accident, he was working in the defendant's boiler house, where the 
ropes were kept, and that he saw the deceased, Capt. Erskine, there 
that day, "fixing up a Une of rigging to wash Windows," and that 
"he was engaged at it quite a while," and that the rigging he then 
flxed up was the rigging used by him at the time of the accident. 
Besides this testimony of Àbplanalp, ail the évidence in the case is 
to the elïect f'hat the deceased, for many years, was foreman of the 
defendant's rigging gangs, that he had charge and control of ail the 
ropes, tackle, and other hoisting appliances about the defendant's 
factory, and that it was his duty to inspect them. Such is the ex- 
press testimony of Mr. Sailer. Not only is his testimony undisputed, 
but it is corroborated by that of ail the other witnesses who hâve 
spoken to the point. It is true that one of the witnesses, Mr. Wood- 
bury, testifled that, front February to April, 1894, some spécial ma- 
chinery was placed in the factory, under the superintendence of a Mr. 
Ordway, and that the deceased assisted in this work. Woodbury's 
testimony, however, shows clearly that Ordway was sent ont as an 
expert, from the manufacturers of the machinery, to put it in posi- 
tion, and that, so far as ropes and tackle and other hoisting appli- 
ances were used in connection with the work, the same were under 
the direction of the deceased. The testimony of Woodbury, there- 
fore, is only conflrmatory of the testimony, already referred to, of 
Mr. Sailer. I repeat, then, that among the prominent and undis- 
puted f acts of the case are thèse : That the deceased, on the day be- 
fore the accident, selected the ropes and tackle and put together the 
hoisting appliances used by him at the time of his injuries; that he 
had employed thèse appliances for the same purpose on the day 
before his death; and, furthermore, that the deceased, by virtue of 
his employment for a long period of time at the factory, had charge 
of ail the defendant's rope and tackle and hoisting appliances, and 
that it was his duty to inspect them. From thèse facts, two con- 
clusions inevitably resuit, namely: That the deceased had equal 
means of knowledge with the défendant as to the defect in the rope; 
and, further, if there was any négligence in not discovering said de- 
fect, such négligence was the négligence of the deceased. The fact 
that, for a period of two weeks, from about the 15th of October to 
the Ist of November, the deceased was out of the defendant's em- 
ploy, does not, I think, avoid the conclusions just stated. 

I am clearly of opinion that a verdict for the plaintiff, if returned 
by the jury on the évidence which has been adduced, could not be 
permitted to stand, and the defendant's motion for peremptory in- 
structions is allowed. 
v.7lF.no.2— 18 
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In re GBB HOP. 

(District Court. N. D. Califomla. December 27. 1895J 

No. 11,200. 

1. Chinaman— RiGHT To Naturalization. 

A native of China of the MongoUan race Is not entltled to be admltted 
to cltlzenshlp. 

2. Same. 

A certlficate of the naturallzatlon of a Chinaman Is void on Its face. 
8. Same— Effkot ov Passport. 

A passport Issued by the department of state Is not évidence that the 
person to whom It was Issued was a citizen of the United States. 

H. S. Foote, U. S. Dist. Atty., and Bert Schlessinger, Asst U. S. 
Dist, Atty. 
Lyman I. Mowry, for Gee Hop. 

MOEROW, District Judge. A pétition for a writ of habeas cor- 
pus was filed on behalf of Gee Hop, alleging that he was detained 
and restrained of his liberty on board the steamship City of Peking 
by the master thereof ; that he has applied to the collector for the 
port of San Francisco to be permitted to land, but said application 
has been denied. He therefore prays for a writ of habeas corpus, 
that he may be restored to his liberty, and allowed to land and enter 
the United States. The pétition and agreed statement of facts 
show that Gree Hop was naturalized as a citizen of the United States 
by the court of common pleas in and for the county of Camden, 
state of New Jersey, on the 8th day of May, 1890; that, thereafter, 
to wit, on the 12th day of May, 1890, he obtained from the depart- 
ment of state at Washington a passport as a citizen of the United 
States, and, armed with thèse documents, he departed from the 
United States upon a visit to China, and retumed to the United 
States on September 16j 1895 ; that he demanded of the collector of 
the port of San Francisco that he be allowed to land from the steam- 
ship on which he had retumed, and to enter into and remain in the 
United States, on the ground that he was and is a citizen of the 
United States; that he presented to said collector his certificate of 
naturalization, and the passport issued to him by the department of 
state, as évidence of his right to enter into and remain in the United 
States, but said collector refused, and still refuses, to permit said 
Gee Hop to enter or remain in the United States. The district at- 
tomey has filed an intervention, denying that Gee Hop has the 
right to enter this country. The spécial référée and examiner, to 
whom the matter was referred to ascertain and report the facts, 
recommends the remand of Gee Hop, for the reason that there is 
no law conferring the right of naturalization upon Mongolians or 
natives of China; that the judgment of the court of common pleas 
of the state of New Jersey, naturalizing said Gee Hop, is absolutely 
null and void, for want of jurisdiction; and that, therefore, Gee 
Hop is not a citizen of the United States, aa claimed by him, and can- 
not be permitted to land in this country. 
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In this conclusion I entîrely agrée. The matter of naturalization 
is exclusivelj within the control of the government of thé United 
States, and not of the states. Article 1, § 8, of the constitution of 
the United States provides that congress shall hâve power "to es- 
tablish an uniform ruie of naturalization," By section 2165 of the 
Revised Statutes, the power of naturalizing aliens is conf erred upon 
the circuit or district courts of the United States, or a district or 
suprême court of the territorities, or a court of record of any of the 
states having common-law jurisdiction and a seal and clerk. But, 
while courts of record of a state, having common-law jurisdiction 
and a clerk and seal, hâve the power to naturalize, this, obviously, 
must be donc in conformity with the uniform laws promulgated by 
the congress of the United States. That congress has never con- 
templated or intended to confer the right of naturalization upon 
Mongolians, or natives of China, is palpable by a mère référence to 
the laws upon the subject of naturalization. Section 2169 of the 
Eevised Statutes, under the title "Naturalization," reads: 

"The provisions of this title shall apply to aliens [being free white per- 
Bons, and to aliens] of African nativlty, and to persons of African descent" 

Mongolians, or persons belonging to the Chinese race, are not in- 
cluded in this act. This was the view held by Judge Sawyer, sit- 
ting on the circuit bench for this circuit (Ninth), in Re Ah Yup, 5 
Sawy. 155, Fed. Cas, No, 104, where the subject was very leamedly 
and elaborately discussed and considered. He says, in summing 
np bis conclusions: 

"Thns, whatever latltudlnarian construction might otherwlse hâve been 
glven to the term 'white person,' It Is entîrely clear that congress Intended, 
by this législation, to exelude Mongolians from the rlght of naturalization, 
I am therefore of the opinion that a native of China, of the Mongolian race, 
is not a white person, within the meaning of the act of congress." 

But if there could be any question as to the meaning of the pro- 
vision above referred to with référence to Mongolians, the matter is 
settled and concluded by the imperative and unmistakable lan- 
guage of the act of congress of May 6, 1882, which says: 

"Hereafter no state court or court of the United States shall admit Ohinese 
to citlzenshlp." ■ 

That such is the law of the land and the policy of this country ia 
explicitly recognized by article 4 of the convention between the 
United States of America and the empire of China, which was duly 
signed and ratifled, and, on December 8, 1894, proclaimed by the 
président. This article provides: 

"In pursuance of article 3 of the Immigration treaty between the United 
States and China, signed at Pebing on the 17th day of November. 1880 (the 
15th day of the tenth month of Kwanghsii, sixth year), It is hereby under- 
stood and agreed that Chinese laborers or Chinese of any other class, elther 
permanently or temporarily residing In the United States, shall hâve, for the 
protection of thelr persons and property, ail rights that are given by the 
laws of the United States to cltizens of the most favored nation, exceptlng 
the right to become naturalized citizens. • • •" 

It is plain, therefore, that the court of common pleas of the state 
of New Jersey had no right or power to naturalize said Gee Hop, 
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and its proceedings and judgment, declaring him a citizen of the 
United States, are absolutely null and void, for want of jurisdic- 
tion, and cannot be recognized in this or any other court. Freem. 
Judgm. § 117. The certiflcate of naturalization, wliicli the detained 
présents to this court as évidence of his status as a citizen, is void 
on its face. There are no presumptions in favor of a judgment, 
where the povpers of the court are spécial (Dynes v. Hoover, 20 
How. 65), or where the law is such that the court could not, under 
any circumstances, hâve jurisdiction (Withers v. Patterson, 27 Tex. 
491; Freem. Judgm. § 120; Works, Jur. pp. 168, 169, § 26). As is 
tersely stated by the last v^riter, in his able work, "a void judgment 
is no judgment." See, also, Murray v. Surety Co., 70 Fed. 341, 346, 
a décision of the circuit court of appeals for this circuit (Ninth), 
and the cases there cited. 

The oassport issued by the department of state to Gee Hop, as 
a citizen of this country, does not avail him in this proceeding, nor 
give efflcacy and validity to the void judgment of the state court 
of New Jersey. It is, at most, but prima facie évidence of the 
facts recited, and is not évidence in a court of justice that the per- 
son to whom it was given was a citizen of the United States. Urte- 
tiqui V. D'Arcy, 9 Pet. 692. In that case, Mr. Justice Thompson 
used the following language respecting the légal effect of passports. 
He said: 

"Upon the gênerai and abstract question whether the passport, per se, was 
légal and compétent évidence of the fact of eitizenship, we are of opinion 
that it was not. Thei'e is no law of the United States in any manner régu- 
la ting the issuing of passports, or directing upon what évidence it may be 
done, or declaring their légal effect. It is understood, as matter of practice, 
that some évidence of eitizenship is requlred by the secretary of state before 
issuing a passport. This, however, is entirely diseretionary with him. No 
Inquiry is instltuted by him to ascertain the fact of eitizenship, or any pro- 
ceedings had that wlU in any manner bear the character of a judicial inquiry. 
It is a document which, from its nature and object, is addressed to foreign 
powers, purporting only to be a request that the bearer of it may pass 
safely and freely, and is to be considered rather in the character of a politi- 
cal document, by which the bearer is recognized, In foreign countries, as an 
American citizen, aad which, by usage and law of nations, is reeeived as 
évidence of the fact. But this is a very différent llght from that In which 
it is to be viewed in a court of justice, where the inquiry is as to the fact 
of eitizenship. It is a mère ex parte certiflcate; and if founded upon any 
évidence produced to the secretary of state, establishing the fact of eitizen- 
ship, that évidence, if of a character admissible in a court of justice, ought 
to be produced upon the trial, as higher and better évidence of the fact." 

While it is true that, since this décision was rendered (1835), con- 
gress, by the act of May 30, 1866, and reproduced in the Eevised 
Statutes as sections 4075, 4076, 4077, and 4078, has provided for the 
granting and issuing of passports, yet thèse provisions do not alter, 
in the least, the légal effect of passports as stated by Mr. Justice 
Thompson. Indeed, section 4076 provides: 

"No passport shall be granted or Issued to or verified for any other persons 
than cltizens of the United States." 

The conclusion is inévitable, therefore, that, under any phase of 
the question as hère presented, Gee Hop is not a citizen of the United 
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States, and the judgment. of the court of common pleas for the 
county of Camden, state of New Jersey, was and is void. This being 
so, the detained, not coming witMn any of the privileged classes who 
are entitled to return or enter this country, must be remanded. The 
recommendation of the spécial référée is hereby. confirmed, and Gee 
Hop ordered to be remanded. 



UNITED STATES v. CHUNG SHEB. 
(District Court, S. D. Callfornia. December 2, 1895.) 

1. DECISIOIï on HaBBAS CoBPOS— CONCLUSIVENESa. 

A .ludgment of a fédéral court discharging on tiabeas corpus a Chinese 
Immigrant from détention on board the vessel and permitting her to land 
is conclusive as to her right to corne into the country. 

8. Exclusion dp Immiobant— Décision of Collectoe. 

The décision of a coUector denying an alien admission into the country 
Is final unless reversed on appeal to the secretary of the treasury. 
8. Habbas Corpus — Right to Wbit. 

An immigrant held in custody on board a vessel by the master under 

directions from the customs authorlties is "in custody under or by color 

of the authority of the United States," within the meaning of Rev, St. 

§ 753, authorizing the issuance of a writ of habeas corpus in such a case. 

4. Same — Chines K Immigrants. 

The jurisdiction of the fédéral courts to issue the writ in such a case 
is not taken away by the Chinese restriction act. 
6. Judgment — i;oijI.atebal Attack. 

A judgment is not open to collatéral attack because based on a fraudu- 
lent instrument or perjured testimony. 

George J. Denis, U. S. Atty. 
Marble & Phibbs, for défendant 

WELLBORN, District Judge. This is an appeal from an order 
of déportation made by United States Coinmissioner Van Dyke. The 
alïidavit on which the warrant of arrest was issued by said com- 
missioner charges that on the 16th of June, 1893, "one Chung Shee 
(a Chinese woman) did come into the United States from a foreign 
place, and, having come, has remain ed within the United States; that 
the said Ghung Shee has been found and now is unlawfully within 
the United States; and that at ail the times herein mentioned the 
said Chung Shee was and is a Chinese laborer," etc. 

The évidence adduced upon the trial before me establishes the 
following facts: 

First. The défendant is a woman, 20 years of âge, and a subject of 
the emperor of China. 

Second. About June, 1893, the défendant, under the name of Chung 
Shee, arrived at the port of San Francisco, Cal., on the steamer Peru, 
from China, and sought admission to the United States on the ground 
that she was the wife of a Chinese merchant then living in said city 
of San Francisco, and so testified upon the proceedings below and 
in this paragraph mentioned. After an examination by the collecter 
at that port, she was refused permission to land. A writ of habeas 
corpus was subsequently, on July 21, 1893, issued by Judge Morrow. 



278 FEDERAL BEPOETEB, VOl. 71. 

On the 31st of the same montli a report was filed in the case by a 
spécial référée, recommending that the prisoner be remanded. On 
the Ist of August, 1893, an order, by Judge Hawley, was made, di- 
recting the return of Ohung Shee to the steamship Peru, to be hence 
takento Hong Kong, China, On the lOth of August, 1893, at San 
Francisco, the United States marshal made upon said order the fol- 
lowing return: "I hereby oertify that I executed the within order 
on the lOth day of August, 1893, by placing the within-named Chung 
Shee on board the steamship Kio De Janeiro, bound for the port of 
Hong Kong," With référence to the identity of Ohung Shee and 
this défendant, there has been some conflict of testimony, but I am 
satisfled, that the défendant is the person who, under the name of 
Ohung Shee, sought and was denied landing at San Francisco, as 
testifled to by the witnesses for the govemment 

Third. On January 30, 1894, a pétition for habeas corpus was pre- 
sented to the Honorable 0. B, Bellinger, United States district judge 
for the district of Oregon, by the défendant, under the name of Lum 
Lin Ying, alleging: 

"That the facts concemlng the détention of your petitioner are that T. J. 
Black Is collecter of customs of the United States for the district of Oregon. 
That the Signal Is a steamship plylng between the port of Victoria, in Brit- 
Ish Columbla, and the port of Portland, In the United States. That the 
sald shlp the Signal is now under the control and In the possession of sald 
T. J. Black as such collecter. That your petitioner Is the wlfe of a Chinese 
merchant by the name of Chung Chew, who is a Ohlnese merehant, as af ere- 
said, doing business In the gênerai merchandise business at Ne. 64 Second 
Street, in sald dty of Portland, Oregon; and he Is not a Chinese laborer. 
That said Chung Chew has been for more than three years last past law- 
fully in the United States, engagea In hls said business as snch merchant, 
and has the rlght, under the laws of the United States and ef the treaty 
with the empire of China and the United States, te remain in the United 
States. That said Lum Lin Ylng, being deslreus of jelning her husband, 
Chung Chew, In the United States, came to the United States as a passen- 
ger en board the sald steamer Signal. That Pendergaat, the master of sald 
steamship Slignal, actlng upon the décision of sald T. J. Black that said 
Lum Lin Ying had no rlght to land in the United States, decllned and re- 
fused, and stlU déclines and refuses, te permit your petitioner to land In 
the United States from said steamship Signal, but restrains her of her lib- 
erty on board sald ship. That on the 30th day of January, 1894, sald T. J. 
Black had a hearing before him In regard te the rlght of your petitioner to 
land in the United States, and then and there decided that your petitioner 
had no right to land, and rejected her claim that she had such rlght, and 
upon sald décision said Pendergast refused and refuses to allow yeur peti- 
tioner to land, as above set forth." 

On this pétition the writ therein applied for was issued, and on 
the 2d of February the judgment of the court was duly rendered, 
discharging the petitioner from the détention and restraint com- 
plained of in said pétition, and thereupon she was permitted to land. 
The opinion of Judge Bellinger is reported in 59 Fed. 682, Chung 
Chew, the alleged husband of the défendant, was at the time a mer- 
chant, resîding at Portland, Or. For four or flve months thereafter, 
Chung Chew and the défendant liyed together as husband and wife 
in said city, when they moved to Los Angeles, Cal., where they re- 
sided up to the time of Chung Ohew's death, which occurred about 
the latter part of October, 1894 Since the date last named, the de- 
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fendant, claiming to be the ■^vidow of Ohung Chew, has continuously 
resided in Los Angeles. 

My opinion is that the judgment of the district court of Oregon is 
conclusive of the présent case. On this subject the ruie of law is 
thus stated by an emihent text writer: 

"The writ of habeas corpus may be resorted to (1) by or on behalf of some 
person who is imprisoned or otherwlse deprived of hls liberty; or (2) on be- 
half of some person. • • • In cases of the flrst class it Is well settled 
that the remanding to custody of the person clalmed to be lUegally Impris- 
oned is not a décision to which the principle of res adjudicata is applied. 
A party may apply successively to every court having jurisdiction to grant 
the writ for his discharge, until he exhausts the entlre judlcial authority of 
the State. * • * if, on the other hand, the prlsoner is discharged from 
custody, this Is an adjudication that at that tlme he was entitled to his lib- 
erty, and is conclusive in his favor, should he be again arrested, unless some 
authority can be shown for holding him, which dld not exist at the time of 
his discharge." 1 Freem. Judgm. § S24. 

Again, it has been held that in proceedings upon habeas corpus 
the détermination of the court upon the facts has the eflect of a 
verdict of a jury, Bonnett v. Bonnett, 61 lowa, 199, 16 N. W. 91. In- 
deed, the authorities without exception seem to hold that when a per- 
son has been discharged upon habeas corpus the issues of law and 
fact inTolved are res adjudicata, and the person so discharged cannot, 
for the same cause, be again lawf ully arrested. Church, Hab. Corp. § 
386; Ex parte Jilz, 64 Mo. 205; In re Grow, 60 Wis. 349, 19 N. W. 
713; Yates' Case, 6 Johns. 337. On this point the government con- 
tends that "in the fédéral courts the doctrine of res judicata is not 
applicable to a décision in a habeas corpus proceeding," and cites 
as authorities Ex parte Kaine, 3 Blatchf. 5, Fed. Cas. No. 7,597, and 
Ex parte Cuddy, 40 Fed. 65. Thèse cases, however, so far from 
sustaining, are against, the government's contention. In the flrst 
the court, after declaring that in proceedings upon a writ of habeas 
corpus the fédéral courts follow, not the laws and régulations of the 
States, but the common law of England, proceeds thus: 

"That, according to that System of laws, so guarded Is it In favor of the 
liberty of the subject, the décision of one court or magistrate upon the re- 
tum to the writ, refusing to discharge the prisoner, Is no bar to the Issuing 
of a second or third or more writs by any other court or magistrate haviug 
jurisdiction of the case." 

Thus it will be seen from this opinion that it is only where the 
prisoner is remanded that the décision of the court is not final. The 
same may be said of Ex parte Cuddy, supra. From the opinion of 
Justice Field in this last case the following quotation is made in the 
government's brief : 

"The doctrine of res judicata was not held applicable to a décision of one 
court or justice thereof ; the entire judicial power of the country could thus 
be exhausted." 

The latter part of this quotation would be meaningless, except 
upon the idea that Justice Field was discussing a case wherein the 
prisoner was remanded. The same is true of the opinion of the court 
in Re Perkins, 2 Cal. 430, cited in the government's brief. While, 
therefore, thèse décisions do not expressly so hold, the implication 
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from them îs unavoidable that where/on a writ of habeas corpus, 
the prisoner is discharged, the décision is a final détermination in his 
or her f avor, 
The further argument of the government in this connection is (page 

5 of its brief) that the décision of a collector denying an alien ad- 
mission into this country is similar to an order, upon preliminavy 
examination, discharging or committing a person accused of crime. 
With this argument I cannot agrée. The order of a committing 
magistrate does not purport to détermine the question of innocency 
or guilt, and therefore the discharge of the accused, whether at the 
preliminary examination or a review upon habeas corpus, does not, 
of course, bar subséquent inquiry, indictment, or trial. It was to 
this situation that the suprême court of South Carolina referred in 
the case of State v. Fley, 2 Brev. 338, in the quotation made at page 

6 in the government's brief, where the court déclare that it would 
be monstrous to say that the discharge of a prisoner upon habeas 
corpus shielded him from subséquent prosecution. The détermina- 
tion, however, of an alien's claim to enter the United States is wholly 
différent. When the power and duty of so determining are commit- 
ted to any ofScer, no matter whether such officer belongs to the ex- 
ecutive or judicial branch of the government, the décision of such 
ofticer is an adjudication of the right involved, namely, the right of 
the alien to enter the country, and such adjudication is final, unless 
the law expressly or impliedly provides for an appeal from or review 
of the décision. And this is the doctrine of the case which the gov- 
ernment invokes to the support of its argument. In re Day, 27 Ped. 
678. In that case, the court says: 

"The provisions above quoted manlfestly impose upon the commissioners 
the duty of determining the facts upon which the refusai of the right to 
land dépends. The gênerai doctrine of the law in such cases is that, where 
the détermination of the facts is lodged in a particular officer or tribunal, 
the décision of that officer or tribunal is conclusive, and cannot be reviewed, 
except as authorized by law." 

The court then proceeds to hold that the act of August 3, 1882, does 
not authorize any review, by habeas corpus or otherwise, and that 
the décision of the commissioners is final and conclusive. This case, 
therefore, so far from upholding, is directly against, the government's 
contention on the point in question. I would say hère, in passing, 
that, under the Chiuese exclusion acts, I think the décision of the 
collector of customs is not final, but that the truth of the mattei 
may be determined on habeas corpus, or in a proceeding against such 
persons for being unlawfully in the country. U. S. v. Loo Way, 68 
Ped. 475. This rule, however, has been so changed by a subséquent 
act of congress that now the décision of the collector of customs, if 
adverse to the alien, is finale unless reversed on appeal by the secre- 
tary of the treasury. 28 Stat. 390. 

In opposition to the conclusiveness of the Oregon judgment in fa- 
vor of the défendant the government further contends that the re- 
fusai of our government to, allow aliéna to enter or remain in this 
country is an exercise of political power, and therefore the doctrine 
of res judicata does not apply to the déterminations of any of the 
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officers or tribunals under and pursuant to exclusion acts of congress. 
This contention does not seem to me to be well founded. While it 
is true that the exclusion of foreigners is an exercise of political 
soTereignty, yet, where a gênerai law bas been passed for that pur- 
pose, the application of such law to individual cases is essentially a 
judicial fonction, and I can see no reason why the principle of res 
judicata should not be applied. Indeed, that the principle does ap- 
ply to such cases is the sole question decided in the Day Case, supra. 
There the court dismissed a writ of habeas corpus on the ground that 
the décision of the commissioners ref using to allow certain foreigners 
to come into the country was final, and that the matter could not 
be made the subject of any subséquent inquiry. By référence to 
the décision in that case, it will be seen that a large number of au- 
thorities are cited in its support. 

The further argument of the goremment that the Oregon judg- 
ment does not cover the issues involved in this proceeding seems to 
me equally untenable. Whatever may hâve been the reasoning of 
Judge Bellinger in his opinion, the judgment of the court upon the 
pétition for the writ of habeas corpus, as found in the transcript of 
the record in évidence, was as follows: 

"This cause was heard upon the pétition and the testlmony, the petitioner 
appearing by Mr. B. B. Beekman and Mr. G. W. P. Joseph, of counsel, and 
the United States, Intervenlng hereln, by Mr. Daniel R. Murphy, United 
States attomey; and, the court being now fuUy advised In the premises, it 
Is ordered and adjudged that the prayer of said pétition be granted, and 
that sald petitioner be, and she is hereby, discharged from the détention 
and restraint complained of in sald pétition." 

The précise question passed upon by Judge Bellinger was the right 
of the défendant to enter and remain in the United States, and he 
unquestionably had jurisdiction to hear and détermine the matter. 
This point has been expressly decided by the suprême court of the 
United States. Judge Blatchford, delivering the opinion, says: 

"It is contended for the United States that there was no jurisdiction In the 
district court to issue the writ in the flrst instance, because the party was 
not restrained of hls liberty, wlthin the meaning of the habeas corpus stat- 
ute. It is urged that the only restraint of the party was that he was not 
permltted to enter the United States. But we are of opinion that the case 
was a proper one for the issuing of the writ The party was in the custody. 
The return of the master was that he held him in custody by direction of 
the eustom authoritles of the port, under the provisions of the Chinese 
restriction act. That was an act of congress. He was, therefore, in cus- 
tody under or by color of the authority of the United States, wlthin the 
meaning of section 75'à of the Revised Statutes, He was so held in custody 
on board of a vessel wlthin the city and county of San Francisco. The 
case was one falling wlthin the provisions of chapter 13 of title 13 of the 
Revised Statutes. ït is aiso urged that if the right to issue the writ ex- 
isted otherwise under the gênerai provisions of the Revised Statutes, that 
right was talîen away by the Chinese restriction act, which regulated the 
entlre subject-matter, and was necessarily exclusive. » * « y^Q gee 
nothing in thèse acts which in any manner afCects the jurisdiction of the 
courts of the United States to issue a writ of habeas corpus. On the con- 
trat', the implication of section 12 is strongly In favor of the view that the 
jurisdiction of the courts of the United States in the premises was not In- 
tended to be interfered with. That section provides that 'any Chinese per- 
son fouud unlawfully wlthin the United States shall be caused to be re- 
moved therefrom to the country from whence he came » • • after be- 
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Ing broiight before some Justice, judge, or commissioner of the United States 
and found to be one not lawfully entitled to be or remain in the United 
States.' So that, If It were to be clalmed by the United States that Jung 
Ah Lung, If at any tlme he should be found hère, was fOund uniawfully 
hère, he could not be removed to the country from whence he came, unless 
he were brought before some Justice, Judge, or commissioner of a court of 
the United States, and were Judiclally found to be a person not lawfully enti- 
tled to be or remain hère. This being so, the question of bis title to be 
hère can certalnly be adjudlcated by the proper court of the United States, 
upon the question of hls Seing allowed to land." U. S. v. Jung Ah Lung, 124 
U. S. 621, 8 Sup. Ot 663. 

Just such an adjudication as that hère described was had in the 
caae of the défendant at Portland, Or., upon the writ of habeas corpus 
already mentioned. Defendant's "title to be hère" was then "ad- 
judicated by the proper court of the United States," and "upon the 
question of her being allowed to land." The govemment, however, 
insista that the Oregon judgment was obtained through fraud, and 
is, therefore, open to collatéral attack, and cites to this point, among 
other cases, U. S, v. Throckmorton, 98 U. S. 61-67. I cannot so find 
or hold. If fraud was practiced upon the court, it consisted wholly 
in the introduction of f^se testimony, and it is well settled that this 
is no ground for vacating a judgment. Such was the express hold- 
ing of the court in U. S. v. Throckmorton, supra. Mr. Justice Miller, 
delivering the opinion of the court, says: 

"Where the unsuccessful party bas been prevented from exhibiting fully 
hls case by fraud or déception practiced on hlm by hls opponent, as by 
keeping him away from courl; a false promise of compromise; or where the 
défendant never had knowledge of the suit, being kept in Ignorance by the 
acts of the plaintiff; or where an attorney fraudulently or wlthout author- 
ity assumes to represeat a party, and connives at hls defeat; or where the 
attorney regularly employed corruptly sells out hls cUent's interest to the 
other slde,— thèse, and similar cases whlch show that there has never been 
a real contest in the trial or hearing of the case, are reasons for whlch a 
new Buit may be sustalned to set aslde and annul the former judgment or 
decree, and open the case for a new and a fair hearing. See, Wells, Hes 
AdJ. § 499; Pearce v. Olney, 20 Conn. 544; Wlerich v. De Zoya, 2 Gllman, 385; 
Kent V. Eieards, 3 Md. Ch. 396; Smith v. Lowry, 1 Johns. Ch. 320; De 
Louis V. Meek, 2 G. Greene, 55. In ail thèse cases, and many others whlch 
hâve been examined, relief has been granted on the ground that, by some 
fraud practiced dlrectly upon the party seeklng relief agalnst the Judgment 
or decree, that party has been prevented from presentlng ail of hls case 
to the court On the other hand, the doctrine is equally well settled that 
the court wlU not set, aside a Judgment because It was founded on a fraudu- 
lent instrument, or perjured évidence, or for any matter which was actually 
presented and considered in the Judgment assalled. Mr. Wells, in hls very 
useful work on Res Adjudlcata, says (section 499): 'Ftaud vitlates every- 
thlng, and a Judgment equally wlth a contract,— that is, a Judgment ob- 
tained dlrectly by fraud, and not merely a Judgment founded on a fraudu- 
lent instrument; for, in gênerai, the court will not go agaln into the merlts 
of an action for the purpose of detectlng and annulling the fraud. * • • 
The mazlm that fraud vitlates every proceedlng must be taken, like other 
gênerai maxlms, to apply to cases where proof of fraud Is admissible. But 
where the same matter has been actually tried, or so in issue that it might 
hâve been tried, it Is not again admissible. The party is estopped to set up 
such fraud, because the Judgment Is the highest évidence, and cannot be 
contradicted. • • »' We think thèse décisions establlsh the doctiine on 
which we décide the présent case, namely: That the acts for which a court 
of equlty wlU, on account of fraud, set aslde or annul a Judgment or decree 
between the same parties, rendered by a court of compétent Jurlsdiction, 
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have relation to frauds, extrinsic or collatéral, to the matter trled by the 
flrst court, and not to a fraud In the matter on which the decree was ren- 
dered. That the mlschlef of retrying every case in which the judgment 
or decree, rendered on faJse testimony given by perjured witnesses, or on 
contractB or documents whose genulneness or valldity was in issue, and 
which are afterwards ascertained to be forged or fraudulent, would be 
greater by reason of the endless nature of the strlfe than any compensation 
arising from doing justice in Indiridual cases." 

Becognizing and applying the principle enunciated in the forego- 
ing extracts from U. S. v. Throckmorton, supra, I cannot do otherwise 
than hold that no such fraud has been shown in the présent case as 
invalidâtes the judgment of the Oregon court. Whether that court 
was misled by false testimony, or erred in its conclusions of law, 
are questions not hère open to inquiry. It is to be presumed, 
in favor of its judgment, that the évidence required by law as to 
the right of the défendant to corne into the United States was ad- 
duced upon the hearing. That judgment cannot be collaterally as- 
sailed in this proceeding, and must be held to establish the lawful- 
ness of the defendant's résidence in the United States. This ruling 
renders it unnecessary to décide the other points submitted in de- 
fendant's brief. 

The judgment and order of the commissioner will be reversed, and 
the défendant discharged. 



UNITED STATES v. WONG HONG. 

(District Court, S. D. Califomla. December 2, 1895.) 

L Chinebb Exclusion Act. 

Under Act Oct. 1, 1888, a Chlnaman who left the United States In 1893, 
being at the time a laborer, cannot return. 

8. Construction of Stipulation — Chinese Mbbchant. 

A stipulation In a proceeding for the déportation of a Chlnaman, that 
"up to the Ist of August, 1803, the défendant was a merchant," does not 
by implication admit that he was a merchant after that date. 

George J. Denis, U. S. Atty. 
Marble & Phibbs, for défendant. 

WELLBORN, District Judge. The défendant is charged with 
being a Chinese laborer, unlawfully within the United States. 
Upon the trial, the following stipulation was entered into by the 
parties : 

"That prior to and up to the 9th day of November, 1893, the défendant had 
resided contlnuously In the state of Gallfornla, for a period of not less than 
16 years, and dld réside in the state of Califomla on sald 9th day of No- 
vember, 1893, on which day he departed for China, from the port of San 
Francisco, in this state, and that he did not return to the TJnlted States 
untll the 27th day of May, 1895, on which day he arrived at the port of 
San Francisco, comlng from China. That for a period of 7 years preceding, 
and up to the Ist of August, 1893, said défendant was a merchant, as defined 
by the act of congress of the TJnited States, passed November 3, 1893, be- 
ing chapter 14 of volume 28 of the United States Statutes at Large, which 
act is amendatory of the act of congress, passed May 5, 1892, and that dur- 
ing sald period of time be was not a laborer. That on sald Ist day of Au- 
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gust, 1893, the store, which was situated in the eity of Klverside, Riverside 
eounty, Cal., and at which défendant carried on his said business as a mer- 
chant, was destroyed by Are. That at the time o( his said departure for 
China the défendant did hâve, and ever since has had, and now does hâve, 
property in the State of Galifomia, to the amount of not less than $5.000, 
and that the défendant has never been charged wlth or convicted of a eriaie 
or felony. That after the passage of the act of congress of November 3, 
1893, there was no office open within the state of California wherein or at 
which this défendant could register, and no such office was open until after 
the Ist day of Jatuary, 1894, subséquent to the time the défendant departed 
for China, and which said registration offices were closed May 6, 1804." 

From the évidence adduced, I flnd the following facts: About 
six weeks or two months after the fire, referred to in said stipu- 
lation, another house was built on the lot where the original store 
stood. The firm of Duey Lee & Co., who occupied said store at 
the time of the Are, opened business, in the new store, two weeks 
or more before the défendant left San Francisco for China. De- 
fendant was a member of the firm, and put into the business 
$800. After the fire, and until his departure for China, défend- 
ant devoted himself to said business, which, so far as the CTidence 
shows, was Gonducted wholly in the name of Duey Lee & Co. 
Défendant has, ail along, up to the présent time, retained his inter- 
est in said firm. After the defendant's return from China and 
to Riverside, and up to the time of his arrest, he stayed in the 
store, and aided in the transaction of its business. While there 
is some conflict as to whether or not the défendant, after his 
return from China, was engagea in manual labor, diseonnected 
with said mercantile business, the prépondérance of évidence ia 
to the effect that he was at times employed in manual labor not 
conuected with said busineS'S. However, this circumstance, in 
my view of the case, is not controlling, and perhaps immaterial. 

The defendant's right to be in the United States must dépend 
upon his having been a merchant at the time of his departure 
therefrom, November 9, 1893. If at that time he was a laborer, 
his return to the United States was in contravention of the act 
of October 1, 1888 (1 Supp. Rev. St. p. 625), and unlawful. Con- 
struing this section, the suprême court of the United States, Jus- 
tice Field delivering the opinion, says: 

"The resuit of the lejïislation respecting the Chinese wovtld seem to be this, 
that no laborers of that race shall hereafter be permitted to enter the 
United States, or even to return after liaving departed from the country, 
though they may hâve previously resided thereln and hâve left with a view 
of returning." Wan Shing v. U. S., 140 U. S. 424, 11 Sup. Ct. 129. 

The défendant, having departed from the country in 1893, can- 
not now be lawfully hère, unless the facts sustain his contention 
that he was a merchant at the time of puch departure. The act 
of November 3, 1893, provides as follows: 

"The term 'merchant,' as employed herein and in the acts of which this 
is amendatory, shall liave the following meaning and none other: A mer- 
chant Is a person eugaged in buying and selllng merchandise, at a fixed 
place of business, which business is conducted in his name, and who dur- 
ing the time he elaims to be engaged as a merchant, does not engage in the 
performance of any manual labor, except such as is necessary in the conduct 
of his business as such merchant." 2 Supp. Kev. St. p. 154. 
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An analysis of this provision shows that, in order to constitute 
a person a merchant, four things are necessary: First, such per- 
son must be engagea in buying and selling merchandise; second, 
he must be so engaged at a fixed place of business; third, said 
business must be conducted in his name; fourth, he must not, 
during the time he claims to be engaged as a merchant, engage 
in the performance of any manual labor, except such as is neces- 
sary in the conduct of his business as such merchant. With réf- 
érence to thèse constituents, it is only necessary to say, that the 
défendant has not only failed to establish the third constituent, 
but the évidence shows its nonexistence. While it is true that 
the stipulation, aiready mentioned, necessarily admits that the 
mercantile business therein referred to was conducted in the de- 
fendant's name, yet it will be observed that tlae period covered 
by this stipulation extended only to the Ist of August, 1893, and 
in no way affects défendant'» business subséquent thereto. The 
claim of the défendant, that his status of merchant, as fixed by 
this stipulation, continues, presumptively, beyond August 1, 1893, 
I do not think is tenable, for two reasons: First. The language 
of the stipulation excludes the idea that it was intended thereby 
impliedly to admit that the défendant was a merchant subséquent 
to the date fixed, August 1, 1893, the language of the stipulation 
being "that * * * up to the Ist of August, 1893, the défendant 
was a merchant." From this language the fair inference, I think, 
is that the pa,rties to the stipulation intended that the defendant's 
status subséquent to the date named, should be determined, not 
by the stipulation, but by the évidence adduced on the trial. Sec- 
ond. The stipulation itself shows that the business to which it 
refers was destroyed by flre on said date. If, however, the de- 
fendant's mercantile status, as flxed by said stipulation, ought to 
be presumed to continue until the contrary is established by 
aflflrmative proof, I think that resuit has been accomplished, for 
the uncontradicted évidence shows' that, subséquent to the Ist 
of August, 1893, the defendant's mercantile business was not con- 
ducted in his name. The évidence is uncontradicted and posi- 
tive to the eflfect that the firm name was Duey Lee & Co., and there 
is not a particle of évidence that the defendant's name appeared 
in any way in the conduct of said business. It is impossdble, 
therefore, to hold in this case that the défendant is a merchant, 
without an utter disregard of the act of congress above men- 
tioned. The circuit court of appeals of this circuit has decided 
that, in order to constitute a person a merchant within the mean- 
ing of said act, it is not necessary that his name appear in the 
flrm désignation, but it is sufiScient if his interest be real and 
appear in the business and partnership articles in his own name. 
Lee Kan v. U. S., 10 C. G. A. 669, 62 Fed. 914. In the présent 
case, there is no proof that the defendant's name appeared in the 
partnership articles or elsewhere in the business, while the proof 
is positive that the business, subséquent to August 1, 1893, was 
not conducted in the defendant's name. 
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My conclusion is that the défendant, Wong Hong, is a CMnese 
laborer, and unlawfnlly within the jurisdiction of the United 
States, and the judgment of the court will be that said défendant, 
Wong Hong, be removed from the United State» to China, and that 
the déportation of the said Wong Hong be made from the port of 
San Francisco, Cal., and that said Wong Hong be, and is hereby, 
committed to the United States marshal for the Southern district 
of Oalifornia for the purpose af oresaid. 



BIjAKE V. TJNITED STATES. 

(Circuit Court of Appeals, First Circuit December 27, 1895.) 

No. 130. 

1. Becord os Appbal— Instructions. 

The rule applled that a charge to the jury does not become part of the 
record unless incorporated in the blU of exceptions. 

8. SaMB— PbBSDMPTIONB— CORRBOTIÎESS OF CHARGE. 

On a prosecutlon for reslstlng the service of process by a United States 
offlcer, where the only exception which the record shows to hâve been 
taken durlng the trial Is one to an Instruction that "the only wrong of the 
offlcer which would hâve justlfled" defendant's action "would hâve been 
seizlng hlm" wlthout glving notice of his officiai character, "and that ho 
was in discharge of the officiai duty in executing that warrant under the 
circumstances of thls case," and what constltutes thèse "circumstances," 
^œs not appear, it will be presumed that the charge as a whole was cor- 
rect 

8. Resistino Opficer— Execution op Process— Indiotmbnt. 

An Indictment under Rev. St § 5398, for assaulting a TJnlted States 
offlcer whiie engagea in the exécution of a warrant, need not allège that 
the warrant was given to the offlcer to be by him executed, or that it was 
in his hands at the tlme of the alleged assault, or that the offlcer had any 
orders, directions, or authorlty to exécute the warrant. 
4. Bame. 

Nor need the indictment set out the warrant or Us purport 

6. SAMB — ALLEGATION OP KNOWLEDGE. 

An indictment under Rev. St § 5398, dlrected agalnst one who "know- 
Ingly and willfully" assaults an offlcer engaged in executing any process 
or warrant must allège the sclenter as to ail the éléments involved in the 
offense. 
6. Same. 

But in an indictment for thls class of ofCenSes, In the usual fonn for the 
class, the words "knowingly and willfully," in the first part thereof, apply 
to ail which follow them, though the grammatical connection Is not strictly 
made. 

In Error to the District Court of the United States for the Dis- 
trict of Maine. 
Anson M. Goddard, for plaintiff in error. 
Albert W. Bradbury, U. S. Atty., for défendants in error. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. We flnd in the printed transcript laid 
before us a copy of the entire charge to the jury at the trial in the 
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district court; but we do not find that it was incorporated into 
the bill of exceptions, or that it is in any way of record in tliat 
court. It may be considered by us as tlie opinion of tlie learned 
judge who presided in that court, the same as any other opinion 
required by ruie 14 (11 C. 0. A. civ., 47 Fed. vii.) to be transmitted 
with the record, but not as a part of it. The law is well settled 
that in common-law cases it can hâve no other eflEect The rule 
has lately been reaffirmed in Clune v. U. S., 159 U. S. 590, 16 Sup. 
et 125, as follows: 

"Flnally, there Is a clalm of error in the Instructions, but the difliculty with 
this is that they are not legally before us. True, there appears in the tran- 
script that which purports to be a copy of the charge, marlied by the clerlc 
as flled in his office among the papers in the case; but it is well settled that 
Instructions do not, in this way, become part of the record. They must be 
Incorporated in a bill of exceptions, and thus authentlcated by the signature 
of the Judge. This objection is essentlally différent from that of the lack or 
the sufflciency of exceptions. An appellate court considéra only such matters 
as appear in the record. From tlme immémorial that has be&n held to In- 
clude the pleadings, the process, the verdict, and' the judgment, and such 
other matters as by some statutory or reeognized method hâve been made a 
part of it There are, for instance, in some states, statutes directlng that ail 
instructions must be reduced to writing, marked by the Judge 'Kefused' or 
'Glven,' and attested by his signature; and that, when so attested and flled 
in the clerk's office, they become a part of the record. But, in the absence of 
that or some other statutoiy provision, a blU of exceptions has been reeog- 
nized as the only appropriate method of bringing onto the record the instruc- 
tions glven or refused." 

Therefore ail we hâve before us as to any exception taken dur- 
ing the trial is the following: 

"And be It further remembered that, after the testimony was closed, in 
charging the jury, the court, among other things, instnicted the jury as fol- 
lows: 'The only wrong of the offlcer which would hâve justified any forclble 
résistance on the part of Mr. Blake would hâve beai seizing hlm and com- 
mltting an assault upon him without any warnlng or notice of his officiai 
character, and that he was in the discharge of the officiai duty in executlng 
that warrant, under the circumstances of this case.' To the foregoing instruc- 
tions the said respondent seasonably excepted, and his exception was duly 
allowed." 

This gives us only a detached sentence, without the context 
or any explanation, one of which is ordinarily necessary to a true 
appréciation of what is thus singled out. Ail the évidence is 
reported, and therefore this diflBcuIty might, perhaps, be overcome 
but for the closing words of the sentence excepted to, "under the 
circumstances of this case." This is an essential qualification, 
which this court has no method of estimating. On error it is im- 
portant to hâve it appear how the case was presented in the court 
below, King v. Asylum, 12 0. 0. A. 145, 64 Fed. 331, 358. The 
évidence will not disclose this, because, while it shows what ques- 
tions might hâve been raised, it does not make certain what were 
in fact raised. The latter, and thèse only, were the "circum- 
stances of this case" referred to by the portion of the charge ex- 
cepted to. As we cannot know what thèse were, in the only way 
the law allows us to know them, the presumption that the charge 
as a whole was correct must stand. Reagan v. Aiken, 138 U. S. 
109, 113, 11 Sup. et. 283. We think this presumption applies to 
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cases of ordinary misdemeanors, however it may be with référ- 
ence to capital offenses, other félonies, or infamous crimes. We 
are, however, entitled to examine the whole charge in determin- 
ing whether we can, in our discrétion, furnish the plaintifE in 
error any method of relief by which he can at some future time 
bring before us any questions he intended to raise. We are sat- 
isfled that the expression excepted to, taken in connection with 
the entire charge, the remainder of which was not excepted to, 
could not hâve misled the jury; so there is no occasion for our ex- 
ercising any such discrétion, even if we could. 

We hâve also a motion in arrest of judgment for the alleged 
insuflQciency of the indictment. The indictment is short, so we 
give its substance by its ténor: 

"The grand jurors of the United States of America, for the district of 
Maine, aforesald, on their oath présent that Herbert Blalce, of Hallowell, In 
said district of Maine, on the llth day of December, In the year of our Lord 
one thousand eight hundred and ninety-four, at Hallowell, In the said dis- 
trict of Maine, knowingly and wlllfuUy, with force and arms, an assault 
did make in and upon one Noah M. Prescott, and him, the said Noah M. 
Prescott, did beat and wound, he, the said Noah M. Prescott, being then and 
there a duly-authorized ollicer of the United States, to wit, a deputy marshal 
of the United States for said district, and being then and there in discharge 
of his duty as said deputy marshal in executing a warrant duly issued from 
the district court of the United States for said district for the arrest of said 
Herbert Blake, against the peace and dignity of the said United States, and 
contrary to the form of the statute of the said United States, in such case 
made and provided." 

The reasons for which it is claimed judgment should hâve been 
arrested, set out in the motion, are as follows, éxcept the numerals 
inserted by us: 

"(1) Because it is not alleged that at the time of making said assault said 
Blake knew said Noah M. Prescott to be a deputy marshal of the United 
States, or that the said Blake knew him to be in the discharge of his officiai 
duty in executing a légal warrant, or that the said Blake knew that said 
Noah M. Prescott had a légal warrant which he was attemptiug to exécute; 
further (2) because it is not alleged in said indictment that the supposed war- 
rant was a légal warrant in due form; (8) because It is not alleged that the 
warrant was under seal of said court; (4) because it is not alleged that said 
warrant was duly attested; (5) because it is not alleged that said warrant 
was issued on an Indictment returned to said court; (C) because it Is not al- 
leged that said wan-ant was issued in conséquence of any alleged crime or 
other matter within the iurisdiction of said court; (7) because ail the alléga- 
tions in said indictment, taken together, are insufflcient to show that the sup- 
posed warrant was légal in form, and suftlcient to authorize the arrest of said 
Blake; (8) because ail the allégations in said indictment, taken together, are 
insufficient to show that the supposed assault was not justifiable in reslsting 
an attempted exécution of a warrant illégal on its face; (9) because the war- 
rant is not set forth at length in said indictment, and (10) because the purport 
of said warrant is not set forth in said indictment; (11) because it is not 
alleged that said warrant had been given to said Prescott to be by him ex- 
ecuted, or that it was in his hands at the time of said supposed assault, or 
that said Prescott had any orders, directions, or authorlty to exécute said 
warrant." 

The indictment is based on section 5398 of the Eevised Statutes, 
as follows: 

"Every person who knowingly and willfuUy obstructs, reslsts, or opposes 
any offlcer of the Unjtéd States in serving, or attempting to serve or exécute. 
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any mesne process or warrant, or any rule or order of any court of the 
United States, or any other légal or judlcial wrlt or process, or assaults, 
beats, or wounds any oflicer or other person duly authorlzed In serving or 
executlng any wrlt, rule, order, process, or warrant, shall be Imprlsoned not 
more than twelve months, and fined not more than three hundred dollars." 

The rule that, with référence to statutory offenses, it is usually 
sufflcient to follow the language of the statute, which rule has been 
so frequently expounded by the suprême court, clearly disposes of the 
eleventh ground of the motion. The grounds of the motion which 
we hâve numbered 2 to 10, each inclusive, ail group around the 
words "warrant duly issued," found in the indictment. If thèse 
words are sufflcient, they dispose of ail this class of exceptions. The 
words "duly issued" import that the warrant was staled, and that in 
ail matters of form it answered the law. The plaintiff in error 
claims that spécial facts should appear on the face of the warrant, 
because he assumes that the district court is one of limited jurisdic- 
tion. It is fundamental that its jurisdiction is not limited in the 
sensé referred to by him, gind that ail its acts, including its warrants, 
are presumed to be rightly ordered and doue. In not setting out the 
warrant or its purport, the indictment follows précédents of acknowl- 
edged authority. We refer especially to form 882 in Wharton's 
Précédents of Indictments and Pleas (reported in Com. v. Tracy, 5 
Metc. [Mass.] 536), and form 892. It is to be borne in mind that this 
indictment is not for resisting an offlcer under the flrst part of section 
5398, but for assaulting him under the latter part. Therefore it is 
clear that the allégations touching the warrant do not corne in as 
the essence of the offense. U. S. v. French, 57 Fed. 382, related to 
the necessity of setting out by its ténor the report of a national bank 
to the comptroller in an indictment under section 5209 of the Revised 
Statutes. It was held that it was not necessary to do so, especially 
in View of the procédure by which in the United States, and particu- 
larly in the fédéral courts, every question can be raised by exceptions 
in criminal cases, though formerly in England they could be raised as 
a matter of right from the face of the record only. Authorities were 
there cited showing that, at least in the United States, the instances 
where the rules of pleading require that the ténor shall be set out are 
exceptional. The conclusion in that case seems to be conflrmed by 
Cochran v. U. S., 157 U. S. 286, 288_, 15 Sup. Ct. 628. The cases cited 
by the plaintiff in error do not assist him. Indeed, U. S. v. Stowell, 
2 Curt. 153, 155, Fed. Cas JS^o. 16,409, emphasizes the presumption 
which we make in favor of warrants issued bv the district courts of 
the United States. The notes to Pomeroy's édition of Archbold's 
Criminal Practice and Pleading, 941, support our conclusion. On 
the whole we see no reason in principle, or arising from the necessity 
of properly guarding the rights of an accused person, or in the settled 
rules of criminal pleading, which requires the United States, in indict- 
ments of this character, to incur the hazards of variances involved in 
setting out a warrant by its ténor or substance. 

This leaves only the question of scieuter, raised by the objection 
which we hâve numbered 1. It would seem to follow from the rea- 
soning of the court in Pettibone v. U, S., 148 U. S. 197, 13 Sup. Ct. 
v.7lF.no.2— 19 
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542, whichj howeTer, related directly only to section 5399, that the 
offense of obstruction denouneed by tlie ârst part of section 5898 
was not complète unlesS tbe scienter extended to the character of 
the offlcer and of the process. A like rule was stated in U. S. v. 
Kirby, 7 Wall. 482, touching the statute relating to obstructing the 
mail. Whether it applies to the latter part of section 5398, and to 
indictments for assaults, in themselves unlawful, on fédéral offlcers 
engaged in performing their duties as such, we need not détermine. 
It may be that congress has authority to protect its ofiBcers, while 
offlciaîly engaged, from ail assaults unlawful at common law, and by 
the closing part of this paragraph intended so to do. On ail thia 
we pass no opinion, but we assume that the scienter must be proved 
as to ail the éléments involved. If so, it must be alleged as to ail 
such éléments and each of them. Neither section 1025 of the Re- 
vised Statutes, nor the rule that for statute offenses of this class it is 
ordinarily sufiScient to foUow the language of the enactment, relieves 
the United States from alleging in some form every matter of sub- 
stance; and this matter is of that character. This was stated in 
U. S, V. Simmons, 96 U. S. 360, 362, the case so frequently relied on 
for the ordinary rule. It was pointedly and directly applied in U. S. 
T. Carll, 105 U. S. 611, and has been since then many times recognized 
by the suprême court, even as late as Dunbar v. TJ. S., 156 U. S. 185, 
192, 193, 15 Sup. et. 325. After thèse rulings and expressions of 
that court, the earlier rulings of the inferior fédéral tribunals can 
hardly be resorted to with profit. It is truly said in Corn. v. Boyn- 
ton, 12 Cush. 499, 500, "that wherever the intention of a party is 
necessary to constitute an offense, such intent must be alleged in 
every material part of the description where it so constitutes it." 
Therefore the only question is whether it is so alleged in this case; 
and this may be determined by applying the recognized rules of 
criminal pleadings, as well as by following the ordinary rules of 
construction. Looking particularly at the former, we think the prac- 
tical interprétation given by long usage to Indictments for this class 
of offenses is that the words "knowingly and willfully" apply to ail 
which follows them, although the grammatical connection is not 
strictly made. Most of the forms in Wharton's Précédents of In- 
dictments and Pleas, including those which we hâve already cited, 
are thus framed, without any spécifie allégation of any knowledge of 
the character of the offlcer or his duty. This précise point seems to 
hâve been taken in substance, and overruled, in Com. v. Kirby, 2 
Cusfc. 576, 582. We hâve examined the indictment in U. S. v. Keen, 
5 Mason, 453, Fed, Cas. No. 15,511, for resisting a customs inspector 
by assault, and flnd it was drawn in like manner, although it seems to 
hâve been thought necessary to establish at the trial that the accused 
had knowledge of the character of the ot&cer. That indictment was 
drawn by Andrew Dunlap. We regard ail this as sufflcient évidence 
of the settled and accepted practice in pleading matters of the kind 
in question hère. The mère fact that this is a proceeding under a 
fédéral statute seems immaterial. Fédéral statutes cognate to state 
statutes, or to the common law, by analogy take with them the 
state or common-law pleadings. Safety in practice and proceed- 
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ings requires the assistance of recognized rules, and the fédéral 
courts cannot flnd sucli rules except as they adopt them from ihe 
common law or from the state tribunals. Moreover, the ruling in 
Com. V. Khby implies that it was necessary to aver and proTe that 
the accused had knowledge of the character of the ofBcer; and noth- 
ing more can be required in this case by the words "knowingly and 
willf ully," found in the statute. The word 'Tinowingly" has no place 
in indictments for ordinary assaults; and that word, as found in this 
indictment, therefore, by reasonable implication, has référence to 
other matters than the assault itself, and those are the officiai char- 
acter of the deputy marshal and the duty in which he was engaged. 
In St. Clair t. U. S., 154 U. S. 134, 146, 14 Sup. a. 1002, the suprême 
court, in a capital case, did net require critical accuracy in repeating 
words alleging knowledge, but left something to inference. And 
hère, in riew of a long-continued and recognized form of pleading, 
which leaves behind no substantial doubt as to what was intended 
to be alleged, we must hold the indictment sufflcient. 
The judgment of the district court is afftrmed. 



WOLFF et al. V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. December 17, 1895.) 

No. 1,741. 

1. CusTOMs DuTiBs— QiLT Braid. 

"Soutache gilt braid," consistlng of cottou cables around which Is 
bralded a gilt thread composed of métal wlre and cotton thread, is dutl- 
able under Act Oct. 1, 1890, par. 215, as a manufactured article composed 
in part of métal, and not under paragraph 196, as métal thread of gilt, 
silver, or other metals, not speciaUy provided for. 

2. Same — Articles not Bntimehatbd. 

An article Is "enumerated," so as to be without the provision that on 
manufactured articles not "enumerated" the duty shall be assessed at 
the hlghest rate at which the same would be chargeable if composed 
wholly of the component material of chief yalue, not only when the arti- 
cle is mentioned by its spécifie trade name, but also when It may be 
fairly included within some generic clause contalned in the tariff sched- 
ule, so as to be dlstlnguished from other articles. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Appeal by H. Wolfl & Co. from a décision aflBrming a décision of 
the board of gênerai appraisers, which sustained the collector's classi- 
fication for duty of certain imported merchandise. 

Evart Brown, for appellants. 
Henry D. Sedgwick, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The merchandise in question was in- 
Toiced as "soutache or." It is a gilt braid. The center consists of 
four cotton cables, and around thèse is bralded a gilt-metal thread. 
The métal thread is itself composed of métal wire known as "tinsel 
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wire,'' "lame," or "lahn," and cotton thread. The métal thread was 
wortfi about 75 per cent of the value of the braid; and it is conceded 
that the métal pêr se is the component of chief value, the other com- 
ponent being cotton in the form of thread or cables. The coUector 
assessed the articles for duty under paragraph 215 of the act of Octo- 
ber 1, 1890, as "manufactures, articles, or wares not specially enume- 
rated or provided for in this act, composed wholly or in part of * * * 
métal, and whether wholly or partly manufactured." The importera 
insist tliat they shoùld hâve been classified for duty under paragraph 
196, either directly or by virtue of section 5 of the same act. Para- 
graph 196 provides for "huilions and métal thread of gold, silver or 
other metals, not specially provided for." They contend that, inas- 
much as the métal thread not only constitutes 75 per cent, of the 
value, but is the spécial and distinguishing feature, the gilt braid 
as imported is subgtantially métal thread, and its classification as 
such WGuld be in accord with the intent of the statute. The flndings 
of the board of général appraisers and tlie undisputed testimony for- 
bid such a disposition of the case. Not only is the merchandise not 
commercially known as métal thread nor as huilions, but the process 
of manufacture to which the métal thread and the cotton cables hâve 
been subjected hâve advanced them beyond their original condition 
into a new and distinctive article of commerce, with a spécifie trade 
name, viz. "soutache gilt braid." Of such braids, as of the velveteen 
dress facings, which , were before this courx in U. S. v. Kursheedt 
Manuf'g Co., 4 C. C. A. 262, 54 Fed. 159, it may be said that "they hâve 
lost their commercial identity as [métal threads] and hâve been ad- 
vanced to a form in which they hâve acquired a new commercial 
name, and are adapted for a distinctively new use." They are no 
longer, therefore, within the enumeration of paragraph 196. 

Section 5 provides that "on articles not enumerated, manufactured 
of two or more materials, the duty shall be assessed at the highest 
rate at which the same would be chargeable if composed wholly of 
the component material of chief value," etc This section, however, 
only applies to articles not enumerated in the preceding schedules, 
and the merchandise in question is therein enumerated. It has been 
abundantly settled by repeated décisions of the suprême court that 
an article is "enumerated," not only when it is mentioned by its spé- 
cifie trade name, but also when it may be fairly included within some 
generic clause contained in the tariff schedules, being thus designated 
in any way to distinguish it from other articles. Thus, in Arthur 
V. SussfieW, 96 U. S. 128, spectacles were held to be enumerated 
either as "manuJEactures of which steel is a component part" or as 
"manufactures of which glass shall be a component material." In 
Arthur's Ex'rs v. Butterfleld, 125 U. S. 77, 8 Sup. Ct.714, goat's hair 
goods used for women's dresses were held to be enumerated as "man- 
ufactures of hair." In Mason v. Eobertson, 139 U. S. 624, 11 Sup. Ot. 
668, bi-chromate of soda was held to be enumerated by the phrase, 
"ail Chemical compounds and salts." To the same effect are Hart- 
ranft r. Meyer, 135 U. S. 237, 10 Sup. Ct. 751, and Junge v. Hedden, 
146 U. S. 238, 13 Sup. a. 88. 
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The appellants rely on Benziger v. Eobertson, 122 U. S. 211, 7 Sup. 
et. 1169. The marchandise in that case consisted of rosaries. A 
rosary is a string of beads, with a little chain and cross of métal, 
the beads being made of glass, wood, steel, bone, ivory, silver, and 
mother of pearl. The collecter assessed them as "beads." The 
importer claimed that they should bave been rated as manufactures 
of glass, wood, Steel, etc. They were known in trade and commerce 
as "rosaries," and there was no spécifie duty laid upon them eo 
nomine. The suprême court sustained the collector's classification, 
and it is true that in the opinion it is stated that the rosaries were not 
enumerated articles, thus overruling the claim of the plaintifE in 
error that they were enumerated, 'not, inrleed, by name, but by 
material. In Aloe v. Churchill, 44 Fed. 50 (a case cited with 
approval by the suprême court in Seeberger v. Schlesinger, 152 U. S. 
589, 14 Sup. et. 729), it is suggested that Benziger v. Eobertson may 
be distinguished from the other cases cited supra on the ground that 
"the métal part of the rosaries involved in that case was such an 
inconsiderable part of the articles that it was deemed more reason- 
able to assess the duty as on beads, which are the distinguishing 
feature of such articles." Counsel for the United States in the case 
at bar suggests that in the record in Benziger v. Eobertson, which is 
not before this court, there was évidence that the articles "were 
called *beads' or 'rosaries,' " and were bought and sold under the 
name of "beads." Whatever may hâve been the controlling élément 
in the Benziger Case, however, it cannot, standing alone, be taken 
as repealing The earlier case of Arthur's lEx'rs v. Butterfleld, supra, 
especially in view of the fact that the rule that a descriptive enumera- 
tion is sufflcient to take an article eut of the opération of a section 
providing only for nonenumerated articles has been since repeatedly 
reaffirmed in the cases cited supra from 125 U. S., 8 Sup. Ct; 135 
U. S., 10 Sup. et; 139 U. S., 11 Sup. Ct.; and 146 U. S., 13 Sup. Ct. 
Inasmuch, therefore, as the articles are not huilions or métal thread, 
and are "manufactures, articles or wares, not specially enumerated, 
composed in part of métal, and wholly manufactured," the décision of 
the circuit court is afflrmed. 



UNITED BÏATES v. MAGNON. 

(Circuit Court of Appeals, Second Circuit. December 17, 1895.) 

No. 2,0(54. 

CusTOMS DcTiBS — Instruments of Trade. 

Snalies brought Into the country by a snalje charmer purely for use in 
exhibitions, and not for sale, are not dutiable as "live animais not specially 
provided for," but are free of duty, under Act Oct. 1, 1890, par. 68G, as 
instruments of her trade. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

On the application of Jeanne Magnon the circuit court reversed 
a décision of the board of gênerai appraisers which sustained the 
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collecter of the port of New York in his classification of 28 live 
snakes belonging to her as dutiable articles (66 Fed. 151), and the 
United States appeals. 

Henry 0. Platt, for appellant 
Evart Brown, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The appellee is a so-called "snake 
charmer," who earns her livelihood by exhibitions wherein she 
handles the snakes and twines them around her body. They are 
her property, and are used only in thèse exhibitions. She came to 
this country in the steamship Bohemia, on March 30, 1894, to ex- 
hibit with Hagenbeck's show, bringing her snakes with her. The 
collector classifled the snakes under paragraph 251 of the tariff act 
of October 1, 1890, which imposes a duty of 20 per cent, ad valorem 
on "ail other live animais not specially provided for." There is no 
spécial provision in the act for snakes, eo nomiue, or under any 
generic title except as live animais. The appellee paid the duty, 
and duly protested, claiming that they were f ree of duty under para- 
graph 686, which reads: 

"Par. 686. Professional books, Implements, Instruments and tools of trade, 
occupation and employment, in the actual possession at the tlme of persons 
arrfving In the United States; but thls exemption shall not be conatrued to 
Include machlnery or other articles Imported for use In any manufacturlng 
establishment, or for any other person or persons, or for sale." 

In their décision the board of gênerai appraisers say: 

"The appellant falled to appear, or to offer any évidence in support of her 
claim. In the absence of such proof, the protest is overruled." 

Upon the hearing in the circuit court the importer supplied this 
deficiency in proof, showing that her snakes were employed solely 
by herself in the exhibition of her so-called "snake-charming per- 
formances," which was her occupation and means of livelihood. 
They were brought over by her solely for her own use. The judge 
who heard the case in the circuit court cites from Webster's Dic- 
tionary the fourth définition of "instrument," viz.: "One who, or 
that which, is made a means or caused to serve a purpose;" and 
adds: 

"Thèse snakes are clearly Instruments wlthin thls définition. They are 
instruments with which she practices her profession, and are her professional 
instruments. As such, she seems to hâve been entltled to hâve them come 
with her duty free." 

In this décision we concur. It is no doubt true that we usually 
associate the word "instrument" with inanimate objects, but that 
is no reason why the word, when used in a tariff act, should not 
be given its comprehensive meaning when there is nothing to in- 
dicate an intention to restrict such meaning. It is no more sur- 
prising to flnd live animais referred to in such a statute as "instru- 
ments" than it is to flnd them referred to as "articles." This very 
tariff act of 1890 begins with the statement in its first section that 
on and after October 6, 1890, unless otherwise specially provided for 
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!n saîd act, "there sliall be levied, collected and paid upon ail arti- 
cles imported from foreign countries and mentioned in the sched- 
ules herein contained, the rates of duty" respectively prescribed; 
and the schedules contained in this first section include horses, 
cattle, hogs, sheep, and live poultry. 

The évident intention of congress in this paragraph 686 is well 
expressed in the appellee's brief as being "to admit, free of duty, 
ail those personal means of liTelihood which are customarily as- 
sociated in thought and fact with the individual, and which are used 
by him in following his accustomed occupation." Hand organs are 
dutiable under one or other of the duty schedules, but the individ- 
ual hand organ which is the instrument by the use of which an 
immigrant pursues his occupation and earns his livelihood, and 
which is in his actual possession when he arrives hère, is manifestly 
free from duty, as were the glove machines in the case of In re 
Lindner, 66 Fed. 723, which was afiarmed without opinion in this 
court. If he also brings with him a trained monkey as part of the 
outfit, using it, as he does the hand organ, solely in his occupation, 
there seems no good reason why the animal, which is, equally with 
the organ, a means to serve the purpose of carrying on his individ- 
ual occupation, should not be also free of duty. The décision of the 
circuit court is afflrmed. 



N. K. FAIEBANK CO. v. R. W. BELL MANUF'G CO. 

(Circuit Court, N. D. New York. January 8, 1896.) 

UspAra Compétition— COLOK dp Wrappbrs. 

Oomplainant and défendant both sold soap powder In four-pound pack- 
ages of Bimilar shape, wrapped In paper of a dark yellow color. One 
panel on each package was occupled by a vignette, with the name of the 
powder and the name and address of the maker printed In large black 
letters, and the other panels were occupled by directions for use and com- 
mendatlons of the différent powders. The vignette and the names of the 
powders and of the makers were entlrely différent. There was évidence 
of keen compétition between the parties, but no évidence that défendant 
had attempted to palm off its goods as those of complalnant. Held, that 
complainant could hâve no exclusive rlght to the color of the wrapper of 
his package, and that no case of unfalr compétition In trade was made out. 

Final hearing in equity, on bill flled to restrain alleged unfair com- 
pétition in business. 

Eowland Cox, for complainant. 
Tracy C. Becker, for défendant. 

OOXE, District Judge. Both parties are selling soap powder in 
four-pound packages of similar dimensions covered with paper of a 
dark yellow color. On the principal panel of complainant's package 
are printed in large letters the words, "Fairbank's Gold Dust Wash- 
ing Powder." TTbe central vignette représenta two children, evi- 
dently of African descent and accustomed to the unconventional 
garb of tropical climates, standing behind a heap of gold coin. From 
tiieir environment and contented expressions it is but just to infer 
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thàt, if not conrerts to the dogma of monometallism, they are, at 
least, disposed to take an extremely optimistic view of the future so 
far as it relates to "Gold Dust Washing Powder." On the back, ends 
and sides are printed in black letters directions, explanations and 
statements extolling the excellenciea of the complainant's powder. 
On the front panel of the defendant's package are printed in large 
letters the words, "Buffalo Soap Powder. E. W. Bell Co., Buffalo, 
N. Y." The vignette portrays a portly maternai pig applying a 
sponge, presumably saturated with soap powder, to the ear of a 
smaller pig holding, inferentially, filial relations to the former. The 
idea intended to be conveyed seems to be that even pigs can be puri- 
fied by the vigorous and systematic use of Buffalo soap powder. The 
directions, et cetera, are f ound on the back, sides and ends of the 
package. So far as the lettering is concerned it will be observed 
that the packages are as dissimilar as possible. No one who can 
read would confound "Fairbank's Gold Dust" with "Buffalo Soap 
Powder." It cannot be maintained for an instant that the complain- 
ant has a monopoly of the size and shape of the package in which its 
powder is sold or of the quantity of powder contained therein. The 
law caniiot undertake to dictate to a dealer the number of pounds of 
a givèn cominodity he shall séll ; as well might it attempt to regulate 
the price. The fact that A. was the flrst to charge four shillings for 
an article is no reason why B. should not charge the same sum, and 
the fact that A. was the flrst to sell four pounds of soap powder is 
no reason why B. should not do the same. But it appears that the 
complainant was not the flrst to adopt the four-pound package. It 
was used as long ago as 1876 and ît is now the standard package 
adopted by ail dealers in soap powder. The défendant has a right to 
sell soap powder and to sell it in four-pound packages rectangular in 
form ha ving on their face the words above quoted. 

By a process of exclusion it will be manifest that the only ground 
of complaint against the défendant is that it covers the packages 
with a paper dark yellow in color. When reduced to its last analy- 
sis this must be the sum and substance of the accusation. At no 
other point can the complainant fault the défendant. If, for in- 
stance, the défendant had chosen pink or white as the color for its 
packages, leaving them in other respects precisely as they are to-day, 
it is clear that there would be no cause of action. It is understood 
that this proposition is not seriously disputed, for the complainant's 
brief expressly admits that "the défendant should not be enjoined 
from selling a package of the size, weight and shape of complainant's 
package, nor should it be restrained 'from using the désignation, 
'Buffalo Soap Powder,' nor from making a powder having the appear- 
ance of complainant's 'Gold Dust.' " With the product, name, size, 
weight and shape free, what is there left of which to complain except 
the color? The sole question then is, has the complainant the 
exclusive monopoly of yellow paper in connection with four-pound 
packages of soap powder and is the défendant guilty of fraudulent 
and unfair compétition in selling its product in packages covered by 
such paper? That the parties are sharp competitors in business Is 



N. K. FAIBBASk CO. V. R. W. BELL MANOf'G CO. 297 

apparent That the défendant has attempted to encroach upon the 
complainant's trade by underselling it in the market cannot be de- 
nied. The défendant unif ormly représenta its powder to be as good 
as the complainant's powder, or even better, but it has never repre- 
sented it to be the complainant's powder. There has always been a 
distinct line of demarkation drawn in the statements to the public. 
Even in the circular particularly complained of it eau hardly be said 
that it was the def endant's intention to palm o£E its powder as "Gold 
Dust" when the most conspicuous words on the paper are "This 
Beats Gold Dust." 

Of course no merchant should be held responsible for ail the unau- 
thorized and exaggerated statements of his salesmen made outside 
the scope of their employment. But conceding ail the testimony upon 
this branch of the case to be compétent the impression left upon the 
mind is that the argument successfully employed by the salesmen 
was that the defendant's powder being as good as others and con- 
siderably cheaper, it was for the advantage of the country merchants 
to deal in it. There is nothing of which to predicate a flnding that 
the défendant or its agents ever sold a package of powder intending 
that the purchaser should take it under the impression that he was 
receiving "Gold Dust." That a small buyer, accustomed to "Gold 
Dust," but not particular as to the précise brand, might be induced 
to take any one of several varieties for the powder he came prepared 
to purchase, cannot be gainsaid. But this would be equally true of 
almost any commodity. No one taking the slightest pains to inform 
himself could be deceived. The law cannot undertake to protect 
idiots or the grossly ignorant, careless or indiiïerent purchaser. It 
is made for the great mass of the people who hâve eyes, ears and com- 
mun sensé. It is enough that they are in no danger of imposition. 
There is no probability that a buyer of ordinary prudence will be 
imposed upon by the yellow package when he is told exactly what he 
is purchasing in large black letters half an inch square. The prin- 
ciples of the highest morality are too often unheeded in the flerce 
compétitions of trade. In their eager race for riches the men of com- 
merce do not hesitate to trample upon prostrate rivais or to resort 
to practices hardly sanctioned by the loftiest code of ethics. Courts 
of equity cannot, however, undertake to enforce the precepts of the 
golden rule except within certain clearly defined boundaries. They 
can interfère to prevent fraud, they can restrain a trader from selling 
his goods as those of another, they can enjoin the infringement 
of trade-marks, symbols and tokens calculated to mislead the 
public, but they cannot undertake to prescribe the language which 
dealers shall use in "puffing" their goods, provided it is not false, 
nor can they prevent them f rora diverting their rivais' trade by 
underselling them in the market. The coai't is treading upon danger- 
ous ground when it attempts to give one trader a monopoly of a 
package of a particular size or paper of a particular color. Thèse 
things bave heretofore been free. They should rémain free. In 
the case at bar, with the exception of the yellow wrapping paper, 
there is no point of similarity save such as the défendant had à per- 
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fect right to use. A decree cannot be gÎTen the complainant unless 
the Court is prepared to take the broad ground that the complainant 
alone bas the right to sell soap powder in packages covered with 
yellow paper. Once enunciated the rule must be applied to ail simi- 
îar cases. The shield of the law must be extended to every dealer 
who adopta paper of a particular color in which to wrap his goods 
until at last the court may be called upon to protect one who claims 
"for his goods the primitive brown paper and tow string as a peculiar 
property." Harrington v. Libby, 14 Blatchf. 128, Fed. Cas. No. 6,107. 
The position contended for is in advance of any yet reached by the 
courts. This court bas on three occasions refused to interfère where 
the question related only to the color of the wrapper in which the 
goods are displayed. Novelty Co. v. Blakesley, 40 Fed. 588 ; Novelty 
Co. V. Eouss, Id. 585; Mumm v. Kirk, Id. 589. The complainant's 
contention is not, it is thought, in the interest of fair and free compé- 
tition in trade or capable of a consistent and uniform application. 
When it cornes to a question of such détails it is wiser to leave the 
parties to contend for patronage before the bar of public opinion 
in the usual manner and with the usual weapons. This may be done 
with an abiding confldence that he who sells honest goods by honest 
methods will, in the end, prevail. Commerce is impeded rather 
than aided by the oflQcious intermeddling of the courts ia every petty 
quarrel between rival traders. It will be an intolérable annoyance if 
trade is to be still further hampered by a rule which enables a mer- 
chant to bring his rival into court because the latter wraps his mer- 
chandise in the same colored paper as the former. The bill is dis- 
missed. 



OARRINQTON v. SILVBR & CO. 

(Circuit Court of Appeals, Second Circuit December 17, 1895.) 

Patents— Infbingbment—Qas Stoves. 

The Carrlngton patents, Nos. 419,827 and 420,225, for Improvements 
'In gas stoves, construed, and held not Infringed. 64 Fed. 854, affirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit by Anna A. Carrington against Silver & Co. for 
alleged infringement of letters patent No. 419,827, issued January 
21, 1890, and No. 420,225, issued January 28, 1890, both to James 
H, Carrington, for improvements in gas stoves. The circuit court 
held that neither patent was infringed by défendant, and dismissed 
the bill. See 64 Fed. 854, where a full statement of the facts will 
be f ound. Complainant appeals. 

H. Albertus West, for appellant 
J. E. M. Bowen, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. We agrée with the court below that 
the appellee's gas stoves do not inf ringe either of the patents of the 



BEED V. POMEROY. 299 

appellant As to the patent No. 420,225, it îs unnecessary to add 
anything to the opinion of the judge of the circuit court, inasmuch 
as we f ully concur in it. 

The ciaims of patent No. 419,827 are restricted to a stove having 
"small perforations" throughout its body, or a body "closely per- 
forated" throughout its length, and the stoves of the appellee do 
not hâve such perforations. The stove of this patent consists of a 
hollow body, perforated throughout its length; a top, which is, by 
préférence, closed or imperforate; a burner of any approved type, 
located near the base of the stove; and a perforated bottom plate. 
The spécification states that by the invention of the patent "there 
is practically no draft into the stove, except at the bottom, through 
the perforated bottom plate," 

In View of the prier state of the art, the ciaims must be narrowly 
construed. As is stated in the opinion of the court below, gas 
stoves having perforated drums and bottom plates, and burners lo- 
cated near the base, were old. This suflBciently appears by the 
prier patents of Shaler and of Dinsmore. In the stove of the Shaler 
patent the perforations extend throughout the body. This stove 
has a perforated top plate. The stove of the Dinsmore patent has 
a closed top plate. If there is any patentable novelty in the stove 
of the présent patent, it must be found in the peculiarity of the per- 
forations. What this consists in can only be definitely ascertained 
from the statement in the spécification that there is practically no 
draft into the stove except at the bottom. A stove in which the 
perforations will not effect this resuit does not contain the "small 
perforations" or the "closely perforated" body of the ciaims. The 
stoves of the appellee do not contain them, and consequently they 
do not infringe the ciaims. 

For thèse reasons, we do not deem it necessary to consider wheth- 
er the use of the interior glass cylinder in the appellee's stove is 
or is not important in determining the question of infringement. 

The judgment of the circuit court is aflQrmed, with costs. 



EBED et al. v. POMEEOY et aL 

(Clrcnlt Court, D. Massachusetts. December 23, 1896.) 

No. 37». 

1. PATENTABIiB INVENTION — WhiPSTALK MaCHIN. 

There Is no patentable Invention In so changlng the location of the 
knlfe in a machine for spUttlng whlpstalks that Instead of spUtting ofC 
a small strlp, thlcker at one end than at the other, by a diagonal move- 
ment of the stalk agalnst the knlfe, the machine wlll, by a llke motion 
dlvlde the stalk into two equal strlps, each thlcker at one end than at 
the other. 
S. Same. 

The Reed patent, No. 454,497, for Improvements In a "stalk-splittlnjr 
machine for whlps," le vold for want of patentable invention. 

This was a suit in equity by Thomas W. Reed and others against 
John P. romeroy and others for alleged infringement of a patent 
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William H. Ohapman, for complainants. 
Fish, Kichardson & Storrow, for défendants. 

ALDEICH, District Judge. The supposed invention involved in 
this suit relates to improvements in a machine patented to M. E. 
Moore, April 17, 1877, No. 189,569, for fitting sidings for whips; and 
the improvements, which are covered by letters patent granted to T. 
W.Eeed under date of June 23, 1891, and numbered 454,497, and which 
are the subject of the présent controversy, consist in an attachment 
to the MOore machine, which Reed, in his spécification, denominates 
a *'stalk-splitting machine for whips." Reed, the patentée, more par- 
ticulat-ly describes-r-or, in other words, limits— his supposed inven- 
tion by the language used in linea 10, 11, and 12, page 2, of his spéci- 
fication, wherein he says: 

"The tablé, wlth Its appendages, the serrated guide rollers, and the knife, 
are ail that I add to the Moore machine." 

Having described the invention, he makes his claim for letters 
patent: 

"In a stâïk-splitting machine for whlps, the comblnatjon of the roUers 1 and 
2, having thelr iaces transversely serrated; rollers 7, 8, and 9, with circum- 
ferential sefratiohs in grooves to prevent the tuming of stalks conyeyed 
therein; the cam guide, with bar and cam to operate the same; the pressure 
guide actlng against said cam guide; and the knife, £}, held rigldly to the 
frame,— substantially as set forth," 

Counsel for the complainants, in argument, makes no claim for 
merit in the rolls with circumferentiàlserrations, but cont ends that 
the patentée specified such rolls under the erroneoiis impression that 
flat-façed rolls would not hold theatalk from turning as it passed 
through the machine, and, ■ it having been demonstrated that such 
belief onthe part of the patentée was a miataken one, that the cir- 
eumferentially serrated rdlls wére discarded; and the complainants 
therefore make noclaim for thèse rolls,' as an essential in their device, 
but, on the other hand, ask to be proteCted in an invention of a com- 
bination which was new, irrespective of this form of roll. The ob- 
ject of the supposed invention was to provide a machine which would 
successfuUy split stalks of rattan, by beginning at one end of the 
stalk at one side of the axial center, and tèrminating at the other 
end upon the, opposite side of ;the a?ial center, thus producing two 
correspondïngly tapered pièces of rattan; so that the larger or butt 
ends of such pièces, with others, 'when placed upon a center, and ail 
tapering towards the other end, would give the desired form of the 
whip. Neither the original Moore machine nor the alleged infrin- 
ging. machine employ the cîrcumferentially seirated rollers, and this 
feature of the Reed patent may therefore be treated as of no mate- 
riality upon the question under considération. The complainants 
contend that they may discard this feature, and thereby limit their 
claim, and hold their invention of a useful combination, irrespective 
of this form of i-oll; aud in order to détermine the question of inven- 
tion in respect to what remains, for the purposes of this case, the 
complainants are treated as not bound by the broad claim which 
embraces this form of roll in its combination. As has been observed, 
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the object was to split pièces of rattan in such a manner as should 
leave two correspondingly tapered lialves, and this is accomplished 
by the complainants' machine, — and by the défendants' alleged in- 
fringing machine as well, — by holding the stalk ârmly, so that it 
shall not twist or turn, and forcing it diagonally upon a flxed split- 
ting knife, and through the machine, when you hâve two pièces of 
rattan, thick at one end, and tapering gradually to the other end. 
It is obvions that the old Moore machine, constructed in accordance 
with the Moore patent, contained ail the mechanism necessary for 
holding and passing the stalk diagonally upon a knife; but its knife, 
although a flxed knife, was so located or atlachedas to take ofE a 
shaving or strip only, which was passed from the side of the machine 
at the point where the strip or shaving was severed, while the main 
Stalk passed through the rollers, and from the end of the machine. 
It, however, possessed the means of presenting the stalk diagonally, 
and would take off a strip or shaving thicker at one end than the 
other. Indeed, it was admitted in argument that the machine con- 
structed under the Moore patent possessed the means for holding and 
presenting the stalk upon a knife in such a manner as to accomplish 
the desired resuit, provided its knife was properly located and at- 
tached. The Reed patent in suit présents a vertically disposed knife, 
rigidly flxed to the frame at such a place and in such a manner that 
as the stalk is forced longitudinally, under slight diagonal direction, 
upon the knife, the pièce is divided in halves thick at one end and 
thin at the other. The Moore machine, constructed under the Moore 
patent, possesses ail the means of holding the stick, and passing it 
longitudinally and diagonally upon a knife, but its knife is so at- 
tached to the frame of the machine that it takes ofl a shaving or strip 
thick at one end and thih at the other. Sp it would seem that one 
machine will dividea stick longitudinally by taking oiï a strip, where- 
by two pièces are left thick at one end and thin at the other, but not 
of corresponding , size, while the other will divide, a stick longitudi- 
nally by splitting if so as to leave bpth pièces thicker at one end ttxan 
at the opposite end, and of corresponding size. Ail that remainSjr 
therefore, of the complainants' invention; by way of improvement of 
the Moore machine, consista of the knife vertically disposed over 'the 
guide rolls so as 'to split the stick diagoually, instead of shaving or 
stripping it diagonally, as was dope by the Moore machine, with the 
knife at the side of the guide rolls; and the question presented^ is 
whether this amounts to invention. The uses of.the knife, as applied 
tô wood, are old. In the old civilization, with the knife in hand, the 
cutting function was so ingeniously applied as to produce wonderful 
and marvelous shapes and results ; and in modem times its function 
as a flxed, adjustable, and movable instrument has been manifest in 
machinery designed for cutting, splittihg, and shaping wood. In 
vîew of the varied and well-understood uses of the knife in olden and 
modem times, the idea involved in attaching it to the frame of the 
machine over the guide rolls, instead of attaching it to the frame at 
the side of the guide rôlls, caimot be treated ae patentable invention. 
The bill should be dismissed, with costs, and it is so ordered. 
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COLUMBIA WIRB OO. v. FEBHMAN WIRB 00. et aL 

(Circuit Court, B. D. Missouri, B. D. December 23, 1895.) 

No. 3.901. 

1. Patents— Prbliminakt Injuhotion. 

A prellmlnary injunctlon should be granted. In the absence of affirma- 
tive défenses, where Infrlngement Is clear, the monopoly secured by the 
patent bas been generally acqulesced In by ail manufacturers and deal- 
ers, and -where It appears tbat complalnant's establlsbed business would 
be seriously Interfered wlth by denying the injunctlon, whlle défend- 
ants hâve not yet begun to manufacture wlth the Infrlnglng machines, 
and would not be seriously affected In thelr pursuit by the Injunctlon. 

2. MCTUALITT OF CONTRACTB. 

It seems that an agreement, by the owner of a patent for certain ma- 
chines, to fumish to another "such a number of machines as they désire 
for thelr own use at présent or hereafter," is vold for want of mutuallty. 

8. COKSTBUCTION OP CONTHACTS. 

Where the owner of a patent for certain barbed-wlre machines con- 
tracted to fumish to a company, whlch at the tlme was engaged In equlp- 
ping a shop for the manufacture of barb wlre, "such a number of ma- 
chines as they désire for their own use at présent or hereafter," held, 
that the natural construction of the contract would limit the obligation 
to the fumlshing of the number of machines requlred for equipplng that 
shop. 

4. Transpbr and Abandonmbnt ov Contbacts. 

A corporation mauufacturlng barbed wlre obtalned from the owner of 
a patent covering barbed-wlre machines an agreement to fumish it 
such a number of the machines "as they désire for thelr own use at 
présent or hereafter." Thereafter the corporation sold and transferred 
ail Its assets and property to a new company, controlled and managed 
by practically the same owners. The contract was not included in the 
Inventory, but Its possession passed to the new company, and was rep- 
resented as belonging to It, by its officers, in transactions wlth thlrd par- 
ties. The original corporation discontinued business, having no place of 
business, no assets, money, or property, and continued In thls state for 
over six years, when It was revived, and claimed a rlght, under the con- 
tract, to procure as many machines as it desired, and, in default thereof, 
to make them for Itself. Hdd, that the contract had either passed to 
the successors of the old company or had been efCectoally abandoned. 

5. MoNOPOiiiKB—PATBNTg— State Aîiti- Trust Laws. 

A corporation organized for the purpose of acqulring patents and grant- 
ing licenses thereunder, and which bas acquired many, if not ail, of the 
valuable patents covering machines rèlating to a certain art, is not aub- 
ject to the anti-trust laws of Illinois; for to subject patents to the opéra- 
tion of State laws of thls description would be inconsistent wlth the 
rights acquired under the patent laws. Harrow Oo. v. Quick, 67 Fed. 
181, disapproved. Edison Blectric Light Oo. v. Sawyer-Man Electric 
Co., 3 C. C. A. 605, 53 Fed. 592; Stralt v. Harrow Oo., 51 Fed. 819; and 
Soda-Fountain Co. v. Green, 69 Fed. 333,— foUowed. 

6. JuBisDicTiON op FEDERAL COURTS- State Laws Respbcting Forbign Cor- 

porations. 

Failure of a foreign corporation to flle a copy of Its charter wlth the 
officers of a state, as requlred by the state laws, does not affect its rlght 
to sue lu the fédéral courts in the state, whatever effect the omission may 
bave," by the state décisions, upon the right to sue lu the state courts. 

This was a suit in equity by the Oolumbia Wire Company against 
the Freeman Wire Company and others for alleged infringement of 
a patent relating to barbed-wire machines. 
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Jolin M. Holmes, E, H. Gary, and Jtfhn R. Bennett, for complainant 
E. H. Parkinson and W. B. Homer, lor défendants. 

ADAMS, District Judge. This ia an application for a preliminary 
injunction to restrain the défendants from making or using certain 
machines for the manufacture of barbed wire in infringement of 
complainant's patent, No. 365,723. While I hâve considered ail the 
questions presented, so far as seems necessary for the purposes of this 
application, I do not consider it wise to do more now than merely 
state my conclusions on most of the many phases of the case. To 
entitle a complainant to a preliminary injunction in a suit for in- 
fringement of a patent, he should satisfy the court : First, of the va- 
lidity of his patent. This can be done by producing a favorable ad- 
judication thereon by some court of concurrent jurisdiction, or by 
satisfactory proof that his monopoly under the patent bas been rec- 
ognized and acquiesced in by the public for such reasonable length 
of time as to inspire a strong conviction that its validity is not ques- 
tioned. Second, of clear infringement by the défendants. If there 
is any substantial doubt on either of thèse propositions, no prelim- 
inary injunction ought, ordinarily, to be awarded. In passing on the 
application for a preliminary injunction in such case the court should 
also consider the eflfect on the business and interests of the parties 
by withholding or granting the relief prayed for, and any and ail 
other circumstances affecting the equities of the situation. 

Applying thèse principles to the case at bar, I am brought to the 
f ollowing conclusions : 

First. There has been no adjudication of the validity of complain- 
ant's patent by any court of concurrent jurisdiction, but there has 
been such acquiescence in the monopoly of the complainant, undér 
the patent, Ity ail manufacturers and dealers in barbed wire and 
machines for its manufacture, as, added to the prima facie évidence 
arising from the grant, sufSciently establishes its validity for the pur- 
poses of this application. 

Second. There is almost conclusive évidence of infringement by the 
défendants. The machines manufactured by défendants are, accord- 
ing to the weight of évidence, substantially a counterfeit of the ma- 
chines manufactured by and under complainant's patent. 

Third. The évidence shows that by denying the application the 
complainant's business, which is already large and important, would 
be very seriously interfered with; and the défendants, who hâve not 
yet begun the manufacture of barbed wire with the machines which 
are the subject-matter of this controversy, would not be seriously 
aflected in their présent business by awarding the injunctive order. 

Fourth. The évidence discloses a secrecy and stealth in the con- 
struction of the machines by the défendants which seem inconsistent 
with the consciousness on their part of entire rectitude in so doing. 
The évidence also shows that the défendants hâve no flnancial re- 
sponsibility. 

Unless, therefore, there are some afiarmative considérations present- 
ed by the défendants which confer upon them a right to use the de- 
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vice of complaînanfs patent, or destroy tbe complaînant's equîty to 
maiûtain this suit, a preliminary injunction ought to be awarded. 

Affirmative Défenses. 
The main affirmative défense to this application rests upon a sup- 
posed right or license existing in the défendant Freeman Wire Com- 
pany to hâve or manufacture the machines in question under the pro- 
visions of a contract executed by the Bâtes Machine Company, of 
date August 19, 1888, whereby it is claimed the last-named company, 
then or soon af ter the owners of the patent in controversy, agreed 
to "f urnish to the Freeman Wire Company," the coraplainant herein, 
"such a number of machines as they désire for their own use at prés- 
ent or hereafter." It is very doubtful if this contract has any légal 
validity. On its face, no duty or obligation is cast upon the Free- 
man Wire Company to take any number of machines, or to do any- 
thing except to pay for such as they might désire. It seems to me 
to be void for want of mutuality. See Lawson, Cont. § 97, and cases 
cited. If there were no other considérations, I believe this view of 
the contract ought to dispose of it as a justification for défend- 
ants; but there are other views to be taken of it which bring 
us to the same conclusion. The défendant company was, at the 
time of the exécution of this contract, about to inaugurate a business 
of manufacturing barbed wire in a shop then being equipped by it 
in East St. Louis, 111., and needed machines to equip this shop for 
business. It was under such cireumstances that the contract was 
executed. Considering thèse cireumstances, and the phraseology of 
the contract itself, which contemplâtes furnishing such machines as 
the défendant desires (that is, then desires), it seems to me that the 
natural construction to be given the contract ^ould limit the obli' 
gation of the Bâtes Company to furnish such machines as the défend- 
ant the Freeman Wire Company required for the purpose of equip- 
ping that shop. The défendants claim that under this contract the 
Freeman Wire Company could, at any time or times after its exécu- 
tion, and can now, demand from the plaintiff, who is the successor 
to the Bâtes Company in the ownership of the patent under which 
said machines were to be manuf actured, any number of its machines, 
for use anywhere; and, if they are not supplied, -that it can proceed 
to manufacture the same. This, in my opinion, is an unreasonable 
interprétation of the contract. It wouîd be, in effect, a conveyance 
of the ehtire monopoly of the patent to the Freeman Wire Company. 
But there are still other reasons for not justifying the défendants in 
their présent claims under this contract In June, 1889, the défend- 
ant Freeman Wire Company sold and transferred to a newly-organ- 
ized company by the name of the Freeman Wire & Iron Company ail 
its assets and property, including, presumably, this contract; and 
discontinued business. It is truethat the physical properties sold 
were inventoried at the time, and that the inventory did not specify 
this contract. The new company went on doing business at the old 
stand of its predécessorj and Was owned, controlled, and managed 
praetically by tbe same owners and' officers as its predecessor had 
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been. Tina new company became a licensee of the complainant, and 
recognized its légal ownership of the patent in controversy, aiid in 
terms admitted the novelty, utility, and validity of the same. After- 
wardSj in February, 1895, the Freeman Wire & Iron Company sold 
and transferred ail its assets and property to the Consolidated Steel 
& Iron Company, and discontinued business. At that time the con- 
tract of August 19, 1888, was in the possession of the offlcers of the 
Freeman Wire & Iron Company, and was represented by them to 
be the property of the last-named company, and was used as a spécial 
inducement to bring about the purchase by the Consolidated Steel & 
Iron Company. The purchase was made by it, and this contract was 
delivered to the purchaser; and I do not doubt from the évidence 
that the delivery was intended by the parties to be a sulHcient trans- 
fer of whatever valuable rights, if any, the said. Freeman Wire & 
Iron Company had in said contract. A delivery of a contract wi^h 
such intent is as eiîective to transfer rights thereunder as a formai 
assignment would be. The fact that the last-named company, by its 
offlcers, had it in its possession, that it was the successor to the orig- 
inal Freeman Wire Compa'ny, under the circumstances above detailed, 
créâtes a strong presumption that it became the owner, by delivery 
of the instrument, at the time the other assets were turned over to 
it, of any and ail possible rights which the Freeman Wire Company 
ever had in and to the same. 

Keturning now to the Freeman Wire Company: After it trans- 
ferred its assets and property to the Freeman Wire & Iron Company, 
it ceased to do business. It had no place of business. It had no 
assets, money, or property to do business with. It continued in this 
comatose state for about seven years, namely, until July, 1895, wheu, 
probably for the sole purpose of endeavoring to assert rights under 
this old contract, it took the légal steps required by the laws of the 
state of Missouri, under which it was incorporated, to reduce its 
capital from 160,000, as originally capitalized, to the nominal sum 
of |2,500, and after this was done it proceeded in a secret way to man- 
ufacture machines under plaintiff's patent, claiming the right so to 
do under the old contract of August 19, 1888. In my opinion, if 
this contract was not limited, with respect to the machines which de- 
fendants might demand of tbe liâtes Machine Company or its succes- 
sors, to the then known necessities of the parties, it was either trans- 
ferred to the successors of the défendants and thus ceased to be 
available as a protection now to the défendants, or was entirely aban- 
doned and for naught held at or before the time of the first transfer 
to the Freeman Wire & Iron Company, and is now no justification 
whatever for the défendants' présent claims. 

The défendants further claira that under the bill of complaint the 
plaintiff is entitled to no preliminary injunction against the défend- 
ants, because no spécifie charge is niade against them; that, on the 
contrary, the wrong and injury complained of are alleged to be doue 
and threatened by the American Wire-Nail Company, a corporation 
doing busipess at Anderson, in the state of Indiana. While the bill 
is somewhat çqnfused, and might be made more definite in this re- 
spect, it ^ufflcientjy.appears, I think, that the défendants in thia cjise 
v.7lF.no.a— 20 
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are charged at lesast with being the instruments in the hands of the 
American Wire-Nail Company in the infringement complâined of. 
They are, by the averments of the bill, joint trespassers or tort f ea- 
Bors with that company, afid cannot complain that their associâtes in 
wrong are not joined with them. 

Défendants next rely upon the facts set forth in a spécial plea filed 
herein. First, upon the provisions of the anti-trust laws of the state 
of minois, and allège that the complainant exists in violation of such 
laws, and is a party to an unlawful trust or agreement, within the 
meaning of such laws; and therefore ought not, in equity and good 
conscience, to be permittéd to prosecute this suit. The proof on this 
plea is substantially this: The complainant is a corporation organized 
under the laws of the State of Illinois for the purpose of acquiring 
patents and granting licenses thereunder. It has become possessed 
of many, if not ail, of the valuable patents for the manufacture of 
barbed wire and the machines for so doing, and has granted a large 
number of licenses to persons and corporations under its said patents. 
The évidence f urther shows that it has not bound its licensees to any 
priées, or in any manner limited or restricted their sales or output 
The défendants rely, in support of their plea in this regard, upon the 
case of Harrow Co. v. Quick, 67 Fed. 131. In that case it appears that 
the complainant was organized for the purpose of acquiring the 
ownership of ail patents held by différent corporations and business 
ûrms in the United States which are engaged in the manufacture or 
sale of spring-tooth harrows, and to grant licenses to such corpora- 
tions and flrms to use the patents so acquired, on the payment by 
them of certain flxed royalties, and to flx and regulate the price at 
which such harrows shall be sold by its licensees. In the flrst place, 
it should be noticed that the facts in that case in regard to the pur- 
poses of the organization are différent from the facts in the case at 
bar. In the case at bar it appears, without contradiction, that the 
complainant's licensees are in no manner restricted or controlled in 
respect to the prices they shall ask or get for wire manufactured 
under their licenses. In other words, there appears to be, so far as 
the complainant's licensees are concerned, unrestricted compétition in 
the sale of their products. The above-mentioned case cannot, there- 
fore, be treated as authority in determining the issue presented in 
this case on such a différent state of facts. I would quite agrée with 
the learned judge who wrote that opinion that the correctness of his 
conclusion, even in that case, was not free from doubt I prefer, 
therefore, not to put my décision of this question on so narrow a 
ground as to recognize the authority of that case, and differentiate 
this from it. The entire theory and purpose of our patent laws is 
to create a limited monopoly. In considération that a patentée will 
give his invention to the public, with f ull drawings and spécifications, 
so as to enablê the public to f reely use it at the expiration of 17 years, 
a grant is made to him of an exclusive right to the monopoly of the 
patented article or device during that time. The rights so acquired 
by the patentée under a grant from the United States are entirely 
inconsistent with the patentee's being made subject to the provisions 
of the anti-trust laws of the several states. Under his grant he has 
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been gÎTen, and for the considération alreadj alluded to is entitled 
to maintain, a monopoly in the disposition or use of the patented arti- 
cle or device. This I nnderstand to be the ruie announced by the 
circuit court of appeals for the Second circuH in the case of Edison 
Electric Light Co. v, Sawyer-Man Electric Co., 3 0. C. A. 605, 53 
Fed. 592. It bas also been announced in circuit courts in the fol- 
lowing cases: Strait v. Harrow Co., 51 Ped. 819; Soda-Fountain Co, 
V. Green, 69 Fed. 383. 

The défendants again resist this application on the ground that the 
complainant has not complied with the foreign corporation law of 
the state of Missouri, by filing a copy of its charter, etc., with the 
secretary of state, before bringing this suit; and that, therefore, in 
accordance with the provisions of that law, it cannot maintain this 
action. It is suABcient to say, with regard to this contention, that 
whatever construction may be given to this law by the state courts 
in respect to suits coming within their exclusive jurisdiction, it can- 
not be made applicable to suits instituted in the fédéral courts with- 
out denying the jurisdiction conferred by congress upon such courts. 
Accordingly, this ground of opposition to the injunction cannot be 
sustained. 

It results from the foregoing views, that the complainant's motion 
for a preliminary injunction should be sustained. By reason, how- 
ever, of the fact that this application is heard on ex parte aflSdavits, 
and as the facts may appear differently when made subject to the 
scrutiny of cross-examination on final hearing, I think the complain- 
ant ought to be required to give a bond in the usual f orm, with satis- 
factory sureties, to secure the défendants from loss or damage in the 
event of a final dissolution of the injunction. This bond will be 
flxed in the sum of f 10,000. Gounsel may prépare the form of re- 
straining order and bond, and submit them to the court 
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(Circuit Court, D. Connectlcut January 1, 1896.) 

No. 775, 

1. Desion Patents— iNPBrNGKMBNT—NoTicJS of Pateht. 

The owner of a design patent, who fails to mark "Patented" the arti- 
cles sold hy hlm, untll after the design is copied by anotber, has the 
duty of alleglng and the burden of provlng that the latter was notifled 
of the infringement, and eontlnued the infringement thereafter. Dunlap 
V. Schofleld, 14 Sup. Ct. 57e, 1555 D. S. 244, followed; Falk t. Engravlng 
Co., 48 Fed, 262, dlstlngulshed. 

2. Samb — Evidence of Notice. 

Testlmony of a member of an association which controlled the price of 
certain manufactured articles, and of whIch complainant was also a 
member, that in vlsiting defendant's Inctory he notlced that an infrin- 
ging article was being made there, and told défendant of complainant's 
patent, whereupon défendant said he knew the article was patented, held 
insufflcient to show notice of the infringement, where the action of the 
witness was neither authorized nor ratifled by complainant, and the con- 
versation was âenied by défendant. 
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This was a suit by thé Pairpoint-Manufacturing Company agaînst 
the Èldfidge Company for injunctîon, and to recover the statutory 
penalty for infringement of a design patent. 

Edward S. Beach, for complainant 
Hugh Ô'Flaherty, for défendant. 

TOWNSEND, District Judge. This suit was argued at final 
hearing upon bill, answer, repliçation, and proofs. The bill al- 
lèges infringement of patent No. 20,714, granted May 12, 1891, 
to Max Bremer, assigner to complainant, for a design for a casliet 
handlé ear, and claims the statutory penalty and treble damages. 
The answer dénies patentable novelty; allèges that the ears manu- 
factured by complainant were net stapaped or marked "Patented"; 
that défendant, when it infringed, had no notice or knowledge 
of the existence of said patent during the time of its manufacture, 
and sale of the infringing ears, and that upon receiving notice 
thereof it forthwith stppped such manufacture : and sale, and 
offlered to settle for ail its profits, and complainant's damages by 
reason thereof; and that said ofEer was refused. It is unneces- 
sary to consider the question of patentable novelty. The évi- 
dence in regard to knowledge is sjibstantially as follows: The 
complainant, 10 months after the issuance of the patent, sOld tp 
the Bristol Manuf acturing Company three packages of goods 
containinig certain of the patentçd cars. None of said ears were 
stampéd "Pàtented," and there was po, mark on the packages in 
which théy werè shippedto indicate that tjie contents were pa,t- 
ented. Said Bristol Company delivered one of said ears to the 
défendant corporation, amôçg' other- similar handlea, in order that 
défendant inight manufacijure, a çastet handle of said design for 
said Bristol . Company. Thé défendant manufactured and sold 
5| dozen of said ears. It commenced said manufacture about 
February 23, 1893, and stopped manufacturing, and made its last 
shipment thereof, on May 12, 1893, at abput whiçh time it heard 
that complaih'âht compàhj' claimed ai patent for said design. On 
May 2.5, 189^,;;thp complaipfinti notified the< défendant that it owned 
the patent in suit, warned it tP cease infringement forthwith, 
and demanded that it account and settle for ail infringing ears 
made or sold by it. The défendant denied previous knowledge: 
of the patent, Hgrèed that it would not thereafter manufacture or 
sell any infrin'gihg ears, ând oflfered tp show its books to co'm- 
p|ainant, and ta settle for past infringement This offer was not 
aceepted, and suit was brought for damages and penalty as afore- 
said, 

Complainant claims that "the burden of proof of want of knowl- 
edge must be on the défendant, and be unequivocally sustained 
by the défense," and in support of this daim cites Falk v. Engràv- 
ing Co., 48 Fed. 262. But that case does not support any such 
claim in circum stances like those hère presented. There the court 
found that whether a copyrighted photôgraph was without the 
statutory nPtice when it came into the possession of the infringing 
défendant was doubtful, but that it did not appear that it was 
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without such notice when it left complainant's possession, and 
held that the défendant, in order to relieve himself from liafeility, 
must show this fact. In the case at bar, défendant has proved 
by the testimony of sereral witnesses, and by complainant's ad- 
mission, that it did not stamp its ears "Patented" until after the 
sale of the ear which défendant copied, and that, when said ear 
left the complainant's factory, it was not stamped with the statu- 
tory notice. 

The complainant has not alleged that its ears were in fact 
marlied "Patented," and the évidence shows that they were not 
so marlied, at the date of said sale to the Bristol Company. But 
complainant further relies upon the claim that the défendant 
"was duly notifled of the infringement." If said patent is valid, 
this is the single point in the case. The only pertinent évidence 
in support of said claim is that of one Linus H. Williams, a member 
of an association or syndicate of which complainant is also a 
member, which controls priées of casket hardware among its mem- 
bers. Williams testifled as follows: 

"1 was in Hartford in March, 1893, and went Into Cook & Whitmore's, and 
there met Mr. Bldridge, and he invited me down to his factor.y. In showing 
me through the works, 1 saw this handle in question in the process of manu- 
facture. I said to Mr. Eldridge that that was a handle patented by the 
Pairpoint Manufacturing Company, and he would get Into trouble, as Mr. 
Allen had told me that they would prosecute any one that manufactured it. 
He made some remark about hls knowing that it was a patented handle, and 
there the matter dropped. Int. 9. On what day in March, 1893, was this 
conversation? Ans. March 27, 1893. Int. 10. Am I correct in understanding 
that Mr. Eldridge told you on that day that he knew that the ear in ques- 
tion was patented? Ans. He said, when I told bim that, that he knew it 
was." 

This conversation is denied, by défendant. The witness is in- 
terested. He volunteered the information in a letter to complain- 
ant, and came voluntarily from Ohio to testify. The alleged 
statement was mère indeflnite hearsay, reported to one of the 
officers of the défendant corporation by a third party. It was 
neither authorized nor ratifled by complainant. Manifestly, this 
évidence is insufficient. I understand the law to be settled, since 
Danlap v. Schofleld, 152 U. S. 244, 14 Sup. Ct. 576, that in such 
a case the complainant is bound to prove, as a condition précèdent 
tô his right to recovery, "that the défendant was notifled of the 
infringement and continued after such notice" (Rev. St. § 4900), 
and that, if the articles "are not duly marlied, the statute ex- 
pressly puts upon him (the plaintifl) the burden of proving the 
notice to the infringers, before he can charge them in damages. 
By the elementary principles of pleading, therefore, the duty of 
alleging and the burden of proving either of thèse facts is upon 
the plaintiff." Furthermore, this is a suit for a penalty provided 
for applying a patented design, "or any colorable imitation thereof, 
to any article of manufacture for the purpose of sale," or for 
selling such article, "knowing that the same has been so applied." 
This language is suggestive of an élément of willfulness in such 
appropriation, and as is said in Dunlap v. Schofleld, supra, "The 
reasons for holding the patentée to allège and prove either such 
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knowledge or notice to the public or to the défendant, from which 
sucli knowledge must necessarily be inferred, are even stronger, 
in a suit for such a penalty, than in a suit to recover ordinary 
damages." It is clear, therefore, tliat at most complainant could 
only ask for an injunction against further infringement. In 
view of the lâches of complainant, and its failure to show any 
willful infringement, and further, as défendant, not being origi- 
nally a wrongdoer, Toluntarily desisted as soon as duly notifled, I 
do not think there is any présent occasion for the issuance of an 
injunction. Let a decree be entered dismissing the bill, with costs. 



JAMES et al. V. BROPHY. 

(Circuit Court of Appeals, First Circuit. October 25, 1895.) 

No. 132. 

1. Chartes Pabtt— What Constitdtks. 

Sellers of a cargo of lumber chartered a vessel to take the lumber to 
Afrlca, where it was to be dellvered, and had drawn up an Instrument 
purporting to be a charter party between the shlpowners and the pur- 
chaser of the lumber, which was slgned by the respective agents of 
thèse parties, and which stated the rate of f reight to be $16.50 per thou- 
sand feet. On the same day the sellers of the cargo slgned a document 
statlng that they had that day chartered the same vessel to B., who was 
the agent, of its owners, and In this paper they agreed, "in considération 
of E. mailing a charter party with" the purchaser's agent "at $16.50 per 
thousand feet," to pay said B. "the différence between amount of freight 
coUected by vessel at Afrlca and $5,900, amount of charter," and there 
was a further récital, "AU other conditions to be accordlng to C. P., dated" 
the same day, between the purchaser's agent "and B., agent of vessel." 
Both instruments were wrltten on letter heads of B. Beldi, that the lat- 
ter instrument was a charter which, by référence to the other instru- 
ment, embodled and adopted ail the terms and conditions contained there- 
in, savlng the matter of freight. , 

5. Bame— UniiiAtbral Costract. 

Tbougb the instrument was not slgned in behalf of the shlp or her 
owners, It having been dellvered to and accepted by them, and the ship 
having entered on Its performance, It was bluding upon both parties. 
8. Same. 

A vessel may be chartered by paroi. 
4. Dbmubbaqb. 

When, in the charter party, Sundays only are excepted from running 
days, the charterers are not exempt from démarrage for holldays and 
days on which laborers wIU not work. 

6. Samb. 

When a cargo Is to be dellvered wlthin feach of the shlp's tackles, the 
charterers are not exempted from demurrage by a breakdown of one of 
the Ughters. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts, 

Libel by L. S. Brophy against Charles L. James and others. 
There was a decree for libelant, and défendants appeal. Modifled. 

Charles T. Russell, for appellants. 
Frédéric Dodge, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 
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WEBB, District Judge. The libel was properly against the ap- 
pellants alone. The Compagnie Française de l'Afrique Occidentale 
and John P. Brooks, the agent of that company, were in no way 
parties to the contract between the libelant and the défendants, re- 
lied on and set ont in the libel as the basis of this demand for dé- 
marrage. That Brooks and his principal, the Compagnie Française, 
were connected with the business transaction which gave occasion 
to that contract, did not make them parties to it. Nor does the 
fact that they entered into a différent or independent charter with 
the shipowners change their relation to this case. It is manifest 
that James & Abbot, having sold or contracted to sell a cargo of 
Southern pine lumber to Brooks as agent of the Compagnie Fran- 
çaise, chartered the bark Tremont to take on board that cargo at 
Ship Island, and thence to transport it to Dakar and Sierra Leone, 
on the west coast of Africa, and to discharge it partly at one of 
those ports and partly at the other, for the round sum of $5,900. 
For some reason of their own, perhaps that they might make the 
apparent price of lumber at the place of shipment as high as pos- 
sible for their advantage in making other sales, they desired to 
hâve it appear that freight was obtained at |16.50 per thousand feet, 
intake survey. It should be remarked that this cargo was sold to 
be taken by the purchaser, at Ship Island, for a gross sum per 
thousand feet, to be made up by adding to the price of the lumber 
the amount of insurance and freight which the purchaser might 
hâve to pay. Ail thèse facts, excepting the suggested motive for 
the nominal freight, appear in the défendants' answer to the libel. 
Whatever may hâve been their motive, or the reasons influencing 
them, they caused another charter to be drawn up, specifying with 
minuteness ail the terme of their charter, except only the freight 
to be paid the ship for the voyage. This instrument purported to be 
a charter party between the shipowners and the Compagnie Fran- 
çaise, and was signed in behalf of the owners by John S. Emery & 
Co., agents for the owners, and by John F. Brooks, agent for the 
Compagnie Française. As to the compensation for the ship's serv- 
ice, it was therein stipulated that the vessel should be paid, "for 
the charter or freight of said vessel during the voyage aforesaid, in 
the manner following, that is to say, sixteen dollars and flfty cents 
(fl6.50) per thousand feet, freight measure, intake survey, for ail 
the lumber delivered at Dakar and Sierra Leone, payable in United 
States gold or its équivalent, upon delivery of cargo, without dis- 
count or allowance. Vessel to pay her own port charges at Dakar 
and Sierra Leone." This instrument bears date at Boston, October 
7, 1889. On the same 7th day of October, 1889, — but whether in 
fact before or after the exécution of the charter party just men- 
tioned does not appear, — a document was executed as follows: 
John S. Emery & Co., Ship Brokera, No. 168 State Street. 

(Cable addresB: 

Emery, Boston.) Boston, Oct 7, 1889. 

We hâve this day chartered of John S. Emery & Co. the bark Tremont (now 
on passage from Philadelphla to Galveston) for a voyage from Ship Island, 
Miss., to Dakar and Sierra Leone, W. C. A., for a lump sum of flfty-nine 
bundred dollars ($5,900), and no déduction Is to be madë from said amount 
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in case of Iç^l? of part or whole deck load on passage to Africa. Vessel to 
take a f ull cargo of lumber under deek, and deek load net to exceed 25,000 
feet. In considération of J. S. iJ. & Co. maklng a 0. P. with John F. Brooks 
at $16.50 per thousand feet, In take survey, board measure, for each and 
every thousand feet delivered, we agrée to pay said Emery the différence 
betweén amount of freight collected by yessel at Africa and Ç5,900, amount 
of charter. Balance to be paid as spon as charterer reçoives advices of the 
delivery of cargo at Africa. AU other conditions to be according to C. P. 
dated Oct. 7, '80, between John F. Brooks, agent, and John S. Emery & Co., 
agent for vessel. James & Abbot. 

"Witness the same: W. H. Eandall, Jr. 

The paper on which the instrument between the owners and the 
Compagnie Française was written is headed: "John S. Emery & 
Co., Ship Brokers, No. 154 State Street, Boston." This court holds 
that this was a charter, and by appropriate and sufflcient référence 
to the other instrument, executed on the same day, and seemingly 
at the same place, embodied and adopted ail the terms and condi- 
tions in that contained, saving only the matter of freight. The ap- 
pellants contend that it was unilatéral and inoperative; but though 
not signed in behalf of the ship or her owners, it was delivered to 
and accepted by them, and their ship entered upon its performance. 
The resuit will not be changea, if this document should be regarded 
and treated as a written admission by the défendants of a paroi 
charter between the parties. It would then be a mémorandum of 
the contract signed by the défendants, sufflcient to meet the statute 
of frauds. It cannot be regarded simply as an agreement for a 
charter to be drawn and executed. If it were so considered, under 
the authority of The Tribune, 3 Sumn. 144, Fed. Cas. No. 14,171, 
it "amiounted to a présent charter party, notwithstanding a more 
formai instrument was contemplated." It does not purport to be 
an agreement for something to be done, but speaks of a past tran- 
saction, and begins: "We hâve this day chartered of John S. 
Emery & Co. the bark Tremont." This is an explicit admission and 
déclaration that the contract had already been made, and it was for 
a lump sum of $5,900. James & Abbot consent to the subcharter 
to Brooks, for the Compagnie Française, at a less rate of freight 
than was payable under théir own charter, and promise, notwith- 
standing such subcharter, to stand to and make good ail the condi- 
tions and ternis of their own contract; and while thus consenting to 
this modification of their own charter, in respect to the collection of 
freight from the purchasers of the cargo, they déclare that ail the 
other ôôDditions of their own undertaking shall be according to the 
charter party of that day between Brooks and the agents of the 
vessel. A vessel may be chartered by paroi. Muggridge v. Eve- 
leth, 9 Métc. (Mass.) 236; Thompson v. Hamilton, 12 Pick. 425; 
Taggard V. Loring. 16 Mass. 336; The Phebe, 1 Ware, 268, Fed. 
Cas. No. 11,064. 

If, as has been argued, this provision, saving its conditions, was 
for the protection of the contract between Brooks and Emery & 
Co., it was uncalled for and useless. But it is not difflcult to under- 
stand why thè contract and charter between Emery & Co., agents of 
the veSsel, and James & Abbot, sellérs of the cargo, wâs not so 
formally written out as that signed by Brooks and Emery & Co. 
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It was well understood that the captain of the vessel would need 
to hâve with him at Dakar and at Sierra Leone a copy of the char- 
ter by which he was to settle with the con^signees of the charter at 
those ports. Hence that was written ont fuUy, specifying every- 
thing. But the principal contract was between résidents of Boston, 
or where communication could readily and quickly be had. There 
was and would be no necessity of examining or referring to it, on 
the coast of Africa, and labor and trouble were saved by the course 
pursued. A professional man, employed to draw ail thèse contracta, 
would probably hare followed another course. But ail papers re- 
lating to the business of selling cargo, and chartering the vessel, 
and the subcharter, were drawn by business men, in an informai 
way; but they are intelligible and sufificient. We hâve no doubt 
that the charter between Emery & Co. and James & Abbot was 
made and completed before the other, between Emery & Co. and 
Brooks, was drawn up. If there was ever an agreement for a char- 
ter to be made, it must hâve been an agreement to make the sub- 
charter with Brooks. 

At the date of the contract the bark was on a voyage from Phila- 
delphia to Galveston, Tex., with a cargo of iron. After a passage 
perhaps somewhat protracted, she arrived ofE the bar at Galveston, 
and was unable to pass over it, and into the harbor, on account of 
the State of the sea there. As soon as the sea subsided, and the 
weather became favorable, she went over the bar into the harbor 
without lightering any part of her cargo, which alone is sufflcient, 
in the absence of contrary évidence, to show that she was not too 
deeply loaded for her voyage from Philadelphia. Without loss of 
time she was there discharged, and sailed for Ship Island to enter 
upon the performance of her charter. There is nothing in the évi- 
dence to show that her failure to reach Ship Island as early as 
was anticipated was caused by any fault of the ship or her ofiScers 
or owners. She gave notice of her readiness for cargo, and began 
to take it in on the ICth of December, and did not finish loading till 
January 9th. The cargo was slightly less than 340,000 feet, to load 
which, at the rate of 20,000 feet per running day, Sundays only ex- 
cepted, — the rate named in the charter, — required only to January 
3d, or six days less than the time actually taken. For thèse six 
days, deraurrage at the rate of $50 per day was due under the 
charter, unless the delay in loading was without the fault of the 
défendants. It is not an excuse for them that holidays and days 
when laborers wonld not work intervened. Tbis, if true, was un- 
fortunate for the charterers. But they, in their charter, excepted 
from running days "Kundays only," and they cannot be allowed the 
further exception of such or any other days. Nor is the proposition 
assented to that the ship was so in fault for not reaching Ship Is- 
land early enough to complète loading before the holiday season 
as to relieve and excuse the charterers for not loading her within 
the number of days contracted. 

Another défense or excuse is set up, namely, that the captain 
did not tell the charterers how much more lumber would be re- 
quired to complète his cargo. If that was not a matter as much 
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tilieduty of the shippers to know as of the master, they certainly 
dW npt offer a full cargo at any time in season for it to be loaded 
soonér than it was, and suffered no delay by the lack of informa- 
tion. Nor can they take any benefit on account of the breakdown 
in one of the lighters. No exception of that kind is found in the 
charter. It was their duty to provide suitable lighters. The cargo 
was to be delivered within jeach of the ship's tackles. Until it was 
brought there the ship had no responsibility for it. 

There was no error in the conclusion of the district court that 
the défendants are liable, but we cannot agrée with that court as to 
the amount of liability. Démarrage for two days, amounting to 
ÎIOO, was allowed for time occupied and lost in the dispute about 
the form of the bills of lading, and in correspondence by telegraph 
between the captain of the bark and his owners, also for $17.07, 
expenses of the master for telegraphing, railroad fares, and noting 
protest We think thèse items, making the sum of $117.07, with 
interest on so much, should not hâve been allowed. 

Case remanded to the district court for a decree according to 
this opinion. The appellee allowed costs in this court. 



HOENB T. GEORGE H. HAMMOND CO. 

(Circuit Court of Appeals, First Circuit. October 29, 1895.) 

No. 139. 

1. Kbvibw on Appeal— Objections not Raibed Below. 

In an action for injuries caused a stevedore by falling down an open 
and unguarded liatchway, plalntlfC cannot clalm on appeal that the hatch- 
way was so covered with tarpaulln as to lead one to think that It was 
properly covered and secured, if she made no such claim when the case 
was submltted for the rulings of the court on a request to direct a verdict 
for défendant. 

2. Liability ov Vbssel— Open Hatchwat. 

An open hatchway on a ship, provided with the usual combings, Is not 
ordinarily évidence of négligence on the part of the shlpowner as regards 
one employed in loading the vessel. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by Laurette Estelle Horne, administratrix, against the 
George H. Hammond Company. There was a judgment rendered 
for défendant, and plaintiflf brings error. AfSrmed. 

Eugène P. Carver, for plaintiff in error, 
■ George Putnam, for défendant in error. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. The plaintiff's intestate, for whose in- 
juries this suit was brought, was a stevedore, having gênerai charge 
of loading the océan steamer Virginian, at Boston, with a gênerai 
cargo, and working several gangs day and night The injury oc- 
curred about half past 10 o'clock in the evening of January 24, 1887. 
The ship had three decks, — the main or spar deck, next below it 
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the steerage deck, and below that the orlop. At the time of the 
injury, and during the whole evening, one of his gangs was, and 
had been, working on the steerage deck, receÎTing cargo through 
the hatchway in the spar deck upon the hatch in the steerage deck, 
which was being used as a landing place. Their work, however, 
was on the forward port section of the hatch, from which point 
they were running the cargo forward. Expecting at any time cargo 
for the hold, they had left the hatehway in the orlop deck open. 
The défendant corporation had control of a space on the orlop 
deck for shipping méats, and the right to visit it for refrigerating 
purposes. The hatehway on the steerage deck was about 20 feet 
long and 10 wide, divided longitudinally by the strong-back, from 
which there extended each way to the hatch combings sections of 
hatch coverings about 5 feet long and 2| feet wide. While the steve- 
dores were at supper, the defendant's employés took ofE the after- 
starboard section or leaf of this hatch, and went below for icing 
the méats. About half past 7, while thèse employés were still be- 
low, the steredores returned, and resumed work between the spar 
and steerage decks on the forward port side of the hatch. As to 
what lights they had there is no évidence in the case, except that 
one of the plaintiff's witnesses testiâed that "the deck of the steamer 
was lighted by lamps, candies." About half past 8 the defendant's 
employés, having flnished their work, extinguished whatever light 
they had, and came up through the leaf or section of the hatch 
which they had remored, without replacing it, and without waming 
the deceased. The employé who last came up was called as a wit- 
ness by plaintiff. He did not state why he did not replace the leaf, 
and was not even asked the reason; but whether there was enough 
in the case to enable a jury to flnd that the omission to replace it 
was without occasion we need not détermine. The deceased was 
between-decks at the hatch during the evening, hurrying up hia 
men; but whether or not he knew the leaf was ofE remains a matter 
of conjecture. About half past 10, as told by the only witness who 
claims to hâve seen him, he came down the ladder, which was close 
to the port edge of the strong-back, "and turned right o3 with his 
foot on the starboard, and went right down in the hold." 

We hâve stated ail the essential facts favorable to the plaintiff 
which the évidence proved or tended to prove, and also those favor- 
able to the défendant which were not denied, or must be accepted 
as undeniable. The case went to a jury, which, under the direction 
of the court, returned a verdict for the défendant The bill of ex- 
ceptions commences as follows: 

"ThIs was an action of tort to recover damagps for personal Injuries to the 
plaintiff's Intestate, Uranville P. Home, January 24, 1887, by falling through 
a hatehway on board the steamer Vlrginlan, which hatehway, it was claimed 
by the plaintiff, was left open and unguarded by the négligence of the défend- 
ant. The writ is dated January 18, 1889. The pleadlngs are made a part of 
thèse exceptions." 

Then follow the proofs in détail, the défendant ofiEering noue; 
and the bill closes: 

"This was ail the plaintiff's évidence except that relating to damages. 
The défendant thereupon moved that the court order a verdict for the de- 
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fendant pn the ground that there was no évidence to support a verdict for the 
plftlntlfC, and, after hearlng argument, tlie court, agalnst the plaintlfC's ob- 
jection and exception, so ordered," 

The plaintifE's déclaration contains, with others, the following 
allégation : 

"And the plalntifE says that the said hatchway was covered by the défend- 
ant wlth a pièce of canvas Isnown as a tarpaulin, and said hatchway was 
thereby left In such condition that a person not kuowiQg that the hatch was 
off would hâve believed It to be properly covered and secured." 

In other words, the plaintiff declared in her pleadings, not only 
that the hatchway was left open and unguarded, but that by négli- 
gence it was left with a misleading and deceitful appearance. 
There was évidence which it is claimed had a tendency to prove 
this, and there was other évidence tending so strongly the other 
way that the plaintiff might well hâve doubted her ability to satisfy 
a jury on this proposition, and even to hold a verdict based on it 
if the jury gave it to her. On this writ of error she has, however, 
urged that she should hâve been allowed to go to the jury on this 
issue. But the opening part of the bill of exceptions limits the 
plaintiff. Whatever issues her déclaration might hâve permitted 
to haTe been opened, she waived them ail except one by the state- 
mçnt shown by the bill of exceptions. When the case was sub- 
mitted for the rulings of the court, she claimed that the hatchway 
was left open and unguarded, without anything to show the court 
at that time that she made any other claims. The instances are 
80 many in which we hâve held strictly that an appealing party can- 
not, unless in very exceptional cases, open issues hère which were 
not speciflcally brought to the attention of the court below, that we 
need not dwell on this proposition, Non constat, if the plaintiiî 
had advised the court below that she made also the claim now made 
to us, that the court would hâve refused to allow her to take it to 
the jury. The référence to the pleadings, so commonly and need- 
lessly made in bills of exceptions, do not aid the plaintiff, as they 
are always a part of the record; and the question is not how broad 
they are, and what they would hâve permitted to be proven, but only 
what part of them was brought to the court's attention in connection 
with the spécifie ruling objected to, 

Coming, now, to the only question before us, the issue is not so 
broad as to touch upon the duties and responsibilities conneeted with 
a ship's hatchways at ail times or towards ail persons, but only while 
the ship is under employment, or is in some state with relation 
thereto, and towards stevedores, mariners, and perhaps others com- 
monly found aboard in connection with her service. Thèse duties 
and responsibilities undoubtedly involve mixed questions of law and 
fact; but with référence to the ordinary class of cases, of which this 
is clearly one, the questions both of law and fact hâve come so often 
before the Courts that they hâve settled into a well-known practical 
rule, which the courts will not allow juries to disregard. While, 
therefore, the issue is not wholly one of law, yet, if this case had been 
submitted to the jury without a peremptory instruction, and the jury 
had found against the rule, the court would proptrly hâve set aside 
the verdict; and it is now thoroughly settled in the fédéral courts 
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that under such circumstances tlie court should instruct the jury 
peremptorily. The rule applicable to tlie case was, perhaps, as well 
stated as anywhere by Judge Benediet in Dwyer v. Steamship Co., 
4 Fed. 493, 495, 17 Blatclif. 472, 475, as follows: 

"Hatcbways are well-known features aud sources ot âangers on a ship. 
They are intencled to be open a large portion of the time, especially when in 
port, not only for the purposes of loading and uuloading cargo, but also for 
ventilation. An open hatchway on a sliip, when provlded with the usual 
combings, is not évidence of neglect of duty on the part of the shipowner." 

Of course, thèse somewhat gênerai expressions must be limited 
by the fact that the plaintiflf in that case was employed in loading the 
ship. The rule is also well expressed by Jur'ge Brown in The Jersey 
City, 46 Fed. 134, 136. The necessities and usages of commerce, and 
the uniform testimony by the admiralty courts to the existence of 
this rule, alike when it is in issue and when it is not, so support it, 
not only with référence to the main deck, but also with référence to 
between-decks, that it cannot be gainsaid. Of course, like ail rules 
disposing of issues of mixed law and fact, the courts are not permit- 
ted to follow it implicitly except in what may be classed as ordinary 
cases. That the case at bar is of that character is plain, unless it be 
for the fact that the person who left the hatchway open did not leave 
any ligbt in its neighborhood. The cases are at variance as to the 
effect of a circumstance of this character. The Gladiolus, 22 Fed. 
454, 456; The Victoria, 13 Fed. 43, 44; The Argonaut, 61 Fed. 517, 
518. We are, however, relieved from determining whether this fact 
makes the circumstances of the case extraordinary, bocause, when the 
défendants employés came up through the hatchway, they found the 
stevedores about it with lamps and candies, as already stated; and 
there is no évidence from which the jury could find that it was not 
lighted as well as customary or practicable, or whether the deceased 
fell by reason of the want of light or through his own haste and inat- 
tention. The judgment of the circuit court is afiflrmed. 
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BRADLEÏ et al. v. THE J. M. GRIFFITH. 

(District Court, S. D. California. December 2, 1895.) 

Sbamen's Wagbs— DBsBnTioN — Déviation. 

A voyage was described in the shipping articles as "from the port of 
San Francisco to Port Hadlocli, Washington, and thenee to San Fran- 
cisco for final discharge, either direct or via one or more ports of the 
Pacific coast." Held, that this meant that the vessel might proceed from 
Port Hadlock to San Francisco directly, or might stop at one or more 
Intermediate ports; but that to pass by San Francisco to San Pedro, 
and, after discharging there, retum to Port Hadlock, before golng to 
San Francisco, was a déviation; and It was, consequently, not a déser- 
tion, warranting torfeiture of wages, for members of the crew to leave 
the vessel at San Pedro without the master's consent. 

This was a libel in rem by John Bradley and others against the 
barkentine J. M. GrifHth to recover seamen's wages. 

Goodrich & Garrison, for libelants. 

Wells & Lee and G. Edgerton, for défendants. 



818 FEDERAL EBPOBTEK, Vol. 71. 

WELLBORN, District Judge. The libelants are seamen, and liave 
sued for orages claimed to be due them, respectively, for services as 
members of the crew of the barkentine J. M. GriflQth. The Toyage 
for which they engaged was, by the shipping articles, not to exceed 
six calendar months, and is particularly described in said articles as 
follows, to wit: "From the port of San Francisco to Port Hadlock, 
and thence to San Francisco for final discharge, either direct or via 
one or more ports of the Pacific coast." The facts material to this 
opinion are undisputed, and as follows, to wit: Three of the libelants 
— ^Bradley, Anderson, and Francis — signed the agreement above in- 
dicated on the 25th of March, 1895, at San Francisco, Cal., and the 
others — ^Bill and Lyunggren — on the 9th and 22d days of April, 1895, 
respectively, and at Port Hadlock, Wash. Said agreement, besides 
describing tiie voyage, contains, among others, this provision: 

"And It iB hereln expressly agreed, wlthout réservation of any sort, that 
in case of the désertion from the vessel of any of the crew the said persona 
80 desertlng shall forfelt to the owners of the said vessel ail the wages due 
them." 

And also the following provision: 

"It is expressly understood that thèse shipping articles shall be construed 
to be a civil contract between the master of the vessel and the members of 
the crew, and that the essence of the contract la the undertaking of each 
member of the crew to complète the speclfled voyage before becoming entl- 
tled to any portion of his pay." 

On or about the 28th day of March, 1895, the vessel sailed from 
San Francisco to Port Hadlock, and from thence to the port of San 
Pedro, in the state of California, arriving at said last-named port 
about the 7th day of May, 1895. The vessel's cargo was dischar ged 
at said port of San Pedro, and thereafter, on the 15th day of May, 
1895, the libelants, without the consent of the master of said vessel, 
abandoned said ve«sel, when the same was ready and about to sail 
for Port Hadlock. The libelants contend that by going to San Pedro 
the vessel deviated from the course of the voyage designated in the 
shipping articles, and, f urther, that the voyage so designated did not 
include a return or second voyage to Port Hadlock, and that this dé- 
viation and proposed return to Port Hadlock were such breaches of 
the shipping articles, by the master of the vessel, as justifled libelants 
in leaving the samc at San Pedro; and therefore they are entitled 
to recover their wages, up to the time they left, at the rate specifled 
in said articles. Défendant insists that the libelants, by abandon- 
ing the vessel at San Pedro, under the circumstances named, were 
guilty of désertion, and therefore forfeited their wages. 

The first question to be determined involves the interprétation of 
the contract; that is, whether or not the voyage therein described in- 
cluded the port of San Pedro, and a return thence, or second voy- 
age, to Port Hadlock. If it did not, the libelants are entitled to 
recover, for by going to San Pedro, and proposing a return thence to 
Port Hadlock, the master of the vessel violated his contract with the 
libelants, and they had a right to leave the vessel. If, however, the 
voyage included San Pedro and a return to Port Hadlock, there arises 
the further question, what sort of proof is essential to establish the 
fact of désertion, and was such proof adduced on this trial? Becur- 
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ring to the question first above indicated, it will be observed that 
San Francisco, by the terms of tlie contract, was the port of final dis- 
charge, and the vessel was to go there from Port Hadlock, either 
directly or by one or more ports of the Pacific coast. Did the words, 
*'via one or more ports of the Pacific coast," authorize the vessel to 
sail by San Francisco, to a port not intermediate between Port Had- 
lock and San Francisco, but seyeral hundred miles to the south of 
the latter port, and then return, or make a second voyage, to Port 
Hadlock? Among the authorities cited to this point in the briefs 
of the respective parties there are two which seem to me determina- 
tive of the question. In Anon., Fed. Cas. No. 449, the voyage was 
described as follows: "From the port of Baltimore to the port of 
Ouracoa, and elsewhere," etc. In construing this phraseology, the 
court used the following language: 

"The voyage from Baltimore to Curacoa Is therefore a speclfled voyage, the 
labor and hazard of which is Itnown to ail parties; and for that voyage the 
agreement is such as the statute requires. But the terms 'and elsewhere' 
are aflded to this spécification of voyage, and it is Inslsted by the respond- 
ent's counsel that mider thèse words he was authorized not only to Invert 
the order of voyage speclfled In the articles, but to go to any other port,— as 
to St. Domingo. If this construction was sound, the provisions of the act 
of congresB which requlre a spécification of the voyage when the hirlng of 
seamen Is not for a given time become a dead letter, because there would 
be no terminus ad quem, whieh Is essentially neeessary to the légal sensé 
of the term 'voyage.' The terms 'and elsewhere' must therefore be construed 
as subordinate to the voyage speclfled, and can only authorize the pursuing 
such a course as may be neeessary to accomplish the principal voyage, or, 
In other words, to import no more than the law would Imply as incldental 
to the main contract. AU arguments which rested on the defendant's 
rlght to construe thèse articles as giving him the alternative of several pons 
must fail, of course. Indeed, there is nothing In the words of the contract 
which, lnâei)enâently of the ground before talsen, would warrant, by rules of 
law or grammatical construction, such an Interprétation. The term 'and' 
is properly conjunctive, and Is never construed to be disjunctive, unless when 
coupled wlth a manifest intent, apparent upon the wrlting itself, that It was 
used in such sensé and for such purposes by the parties. The only Intent 
manlfested upon the face of the articles before the court is such as Is falrly 
to be understood by the words 'from Baltimore to Curacoa and elsewhere'; 
and it would be doing very great violence to thèse words to invert the order 
of ports, for. If the respondent is once exempt from the necessity of pro- 
ceedlng to Curacoa,— the speclfled voyage,— there is nothing which would re- 
strain his entering upon the œost remote and perllous voyage the adventur- 
ous and enterprislng spirlt of commerce could suggest." 

The principle of the above case has been adopted and applied by 
Justice Story in a case where the voyage was described thus: "From 
Boston to the Pacific, Indian, and Chinese Océans, or elsewhere, on 
a trading voyage, and from thence back to Boston." In this last case, 
it was held (quoting from the syllabus) : 

"That the outward voyage terminated at Canton, and that the shipping arti- 
cles did not authorize a return from Canton to the northwest coast; and that, 
therefore, It was not a désertion in a mariner to leave the ship at Canton, 
It being the intention of the ship to return to that coast." 

This case is strikingly in point, as f urther shown by the following 
facts, which I quote from the statement acîompanying the opinion of 
the court : 

"In fact, the ship was bound on a trading voyage to the northwest coast 
for furs. The ship sailed from Boston ia January, 1806, went around Cape 
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Horn to Callfornia, thence to the Sandwich Islands, and thence to the Rus- 
slan settlements on the northwest coast ot America. A cargo was there 
taken on board on freight for Canton, with which tlie ship afterwards saïely 
arrived at that port, In the month of February or March* 1807. Previous 
to the saillng for Canton, the master had determined, after unloading hia 
frelghted cargo at that port, to return with his original cargo to the north- 
west coast for trade, and from thence to go agaln to Canton, before his re- 
turn to the United States; and this détermination was well known to the 
crew. The libelant, having this knowledge, declared his intention not to 
return to the coast, and accordlngly, at Canton, some time between the Ist 
and lOth day of March, 1807, and before the frelghted cargo was unladen, 
he sécretly left the ship, without a disoharge, aud agalnst the will of the 
master. This supposed désertion was Immediately afterwards inserted In 
the logbook by the proper ottlcer, and an Ineffectual search was made to 
find hlm, and compel hlm to complète the voyage. The ship, stlll having on 
board the principal part of her outward cargo, again returned to the north- 
west coast, and in September, 1807, was wrecked at a place called Uonalaski, 
and whoUy lost." 

The language of Justice Story was as follows: 

"And I am satisfied that by the true construction of thèse articles the 
outward voyage terminated on the flrst arrivai at Canton, and did not In- 
clude an Intermediate voyage to the coast and back again. The act of con- 
gresB (July 20, 1790; 1 Stat. 131, § 1) for the régulation of seamen in the 
merchants' service requires that the voyage or term of service should be 
specifled in the shlpping articles. It would be an utter évasion of the stat- 
ute to allow such an indetinite expression as 'elsewhere' to control or ex- 
tend the meaning of the other certain description of the voyagé, or to con- 
stitute, of itself, a sutUcient description. . l hold, with the learned Mr. Jus- 
tice Winchester (1 Hall Law J. 209, Fed. Cas. No. 449), that the term 'voyage' 
Is a tèchnical phrase, and always Imports a detinite commencement and 
end; and that the term 'elsewhere' must be construed either as void for 
uncertainty, or as subordinate to the principal voyage stated in the preced- 
Ing words. And if there, be any doubt as to thèse words, that doubt is not 
to be enlarged so as to cover any Intermediate voyage back from the Chinese 
to the Indian and Pacific Océans. It is analogous to the case of several 
ports mentioned in a policy of Insurance, where it has been held that the 
party must avail hlmself of the ports in the order In which they stand In 
the policy, and cannot recur back from the last to any former port." Brown 
V. Jones, 2 Gall. 478, Fed. Cas. No. 2,017. 

Applying to the case at har the principle of the two décisions above 
mentioned, I cannot do otherwise than hold that the words, "direct 
or via one or more ports of the Pacific coast," embrace only such ports 
as are intermediate between Port Hadlock and San Fi'ancisco. If 
the words, "direct or via one or more ports of the Pacifie coast," au- 
thorized the vessel to sail by San Francisco to San Pedro, and then 
return to Port Hadlock, there is no reason why it could not hâve gone 
to the extrême southern port of South America, or even from Port 
Hadlock to the extrême northern port of said coast. Such a con- 
struction would be manifestly against the intention of the parties as 
shown in the contract, and cannot prevail. I think the language 
above quoted, fairly interpreted, means that the vessel might proceed 
from Port Hadlock to San Francisco, either immediately — that is, 
without intervening delays — or might stop at one or more intermedi- 
ate or way ports. This conclusion renders it unnecessary for me to 
pass upon any of the other questions submitted by the parties in their 
respective briefs. Judgment will be entered for the libelants. 
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BLACKMOEB y. WOODWAED et al. 

(Cîlrcuit C!ourt of Appeals, Sixth Circuit DecemUer 9, 1885.) 

No. 308. 

L Nationai. Banks— Liabilitt fok Assessments— Bequest of Stock— Bbne- 

PICIAL OWNEESHIP. 

M. bequeathed to hls wife, "for life or widowhood," 40 shares of stock In 
a national bank, together with other Personal property, provlding that 
she might use any of sueli personal property If necessaxy for lier com- 
fortable support, and that, at her death or marriage, whatever sliould re- 
main of sueh property should go in equal sùares to his four children. 
The administrator with the will annexed of M.'s estate transferred the 
stock on the books of the bank to M.'s widow. The bank having become 
Insolvent, and an assessment having been made by the comptroUer on 
the shareholders, for which a judgment was obtained against M.'s widow, 
which remalned unsatisfled, the rocelver of the bank brought suit against 
M.'s administrator to compel payment of the assessment out of M.'s gên- 
erai estate. Held that, whether the widow took an absolute title to the 
stock by virtue of her power of disposai, or a life interest with remainder 
to the children, the bénéficiai ownershlp of the stock, in either case, had 
passed from M.'s estate, and the estate could not be made liable for the 
assessment. 
2. Samb— Efpbct of Transfer. 

Eeld, further, that the administrator properly transferred the stock to 
the widow, and was not required to hold the légal title thereto, as admin- 
istrator or trustée, during her life or widowhood, but that such transfer 
made no différence to the llability of the estate of M., since the bénéficiai 
Interest would In either case hâve been in the widow and children. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

This is an appeal from a decree of the circuit court of the United States 
for the Middle district of Tennessee, dismlssing a bill in equity. Blackmore, 
the appellant, is the receiver of the Commercial National Bank of Nashville, 
a corporation organized under the laws of the United States, which became 
insolvent. He filed his bill in the court below against M. D. Woodward, ad- 
ministrator with the will annexed of J. T. Matthews, and Mrs. N. C. Mat- 
thews. He averred in the bill that Mïs. N. C. Matthews appeared upon the 
books of the bank as a stockholder to the extent of 40 shares of $100 each, 
and that on the 15th day of June, 1803, the comptroUer of the currency, on 
account of the insolvency of sald bank, had assessed the shareholders 100 
cents on the dollar, and that the same became immedlately payable under 
the order of the comptroUer; that he had recovered a judgment against Mrs. 
N. C. Matthews for the sum of $4,248.95, which remained unsatisfled. The 
bill further averred that, after the rendition of the judgment, complainant 
had ascertained facts with référence to the ownershlp of the stock which 
made it clear that Mrs. N. C. Matthews was not entitled to hâve the stock 
transferred to her on the books of the corporation, and that said stock had 
been so transferred ' by mistake; that the stock had been owned by J. T. 
Matthews, her husband, since deceased, and that, by virtue of his will, the 
stock should bave been placed in the name of his administrator, and the dlvi- 
dends paid to the use of Mrs. Matthews for her life; that the whole estate 
of the testa tor was liable primarily for the debt; that a portion of the estate 
had been administered; and that the balance would be distributed as soon 
as possible, unless the administrator should be enjolned from further distri- 
bution. The prayer of the bill was: "That, upon a final hearing, judgment 
be rendered against défendant M. D. Woodward, as such administrator, for 
the amount of said debt; that said administrator be required to pay the same 
before distribution of anything more among the legatees and devisees under 
said will; that, if necessary, a sufllcient amount of land belonging to the 
v.7lF.no.3— 21 
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estate be sold to pay sald Judgment; and that an Injunctlon Issue to restraln 
the adminlstrator, M. D. Woodward, from paylng ont any other funds be- 
longing to said estate until such judgment is satlsfled." 

By the flrst Item of the wIU the testator dlrected that hls debts and burial 
expansés be pald. Item 2 of the wlll was as foUows: "I give and bequeath 
to my beloved wlfe, N. C. Matthews, for and during her natural life, or 
widowhood, but no longer, my home place, of twenty odd acres of land, 
whereon I réside, sltuated near Cedar Hill, the tract of about forty acres of 
land that I bought of L. F. Evans and wlfe, the tract of about thirty-eight 
acres of land that I bought at the sale of lands of Joslah Farmer, deceased, 
made under the decree of the county court of Robertson county, Tennessee, 
the tract of about sixty acres of land I bought of S. S. Byms, my household 
and kltchen fumiture, piano, and my horse, Fldler. My wlfe has authorlty 
to sell any of the real estate hereiu given to her, and buy any other real 
estate, taklng the title to herself for life, or during her widowhood, with the 
remainder to my children. I also give and bequeath to my wlfe, for life or 
widowhood, ten shares of the pald-«p stock in the Farmers' Building and Loan 
Association of NashvlUe, Tennessee, of whlch Lewis T. Baxter is président, 
and forty shares of stock In the Oommercial National Bank of NashvlUe, 
Tennessee. My wlfe may use any of the personal property herein given her. 
If It becomes necessary for her comf ortable support, I intending that she shall 
be well eared for so long as she remains my widow. At her death or mar- 
riage, the property herein given my wlfe, or whatever of it remains then, I 
devise it as herein dlrected in the sixth item of this wlll." The thlrd, fourth, 
and flfth Items of the wlll make spécifie bequests and legacies of hls property 
to certain of hls children. Item 6 was as foUows: "The property herein 
given my wlfe for life or widowhood, and any property she may buy under 
the authorlty given her in item 2 of this wlll, and the rest and resldue of my 
property and the proceeds of the sale of my real estate, I give and bequeath 
to my four children, Dr. W. B. Matthews, Laura Alford, Thomas B. Matthews, 
and Fannie 0. Matthews, share and share alike, so that each one of them 
shall recelve one-fourth of my estate, and charglng my daughter Laura Alford 
with three thousand dollars for the lot and land 1 gave her in the thlrd item 
of this wiU, and charglng my son W. B. Matthews with fifteen hundred dol- 
lars for the flve lots I gave him In the fourth item of this wlll, if he 

to take them, and any note or notes I may hold on my child or children shall 
be taken from thelr share of my estate before they recelve anythlng. I in- 
tend absolute equallty In the division of my estate among my children." 
Item 7 of the wlll Is as foUows: "I give my buggy and harness, two cows 
and calves, and the hogs on the place, to my wlfe, N. C. Matthews, under 
the limitations and subject to the conditions prescribed In Item 2 of this wlll." 
"Lastly, I appoint my friend, B. I. Black, and my son W. B. Matthews, exeeu- 
tors of this, my last wlll and testament." 

A gênerai demurrer was flled by the adminlstrator to the bill. The court 
sustained the demurrer, and dlsmlssed the bill, as stated in the decree, on 
the ground that the assessment on the 40 shares of stock mentioned In the 
exhibit to the bill was property chargeable against Mrs. N. C. Matthews, 
wldow of Dr. J. T. Matthews; that the' wlll gave the right to invade the prin- 
cipal of said stock, if necessary, for the proper support of Mrs. N. C. Mat- 
thews; that the same was not given as a life estate; and that the remain- 
der did not belong to the estate. 

Champion, Head & Brown, for appellant. 
Edward H. East, for appellees. 

Before TAET and LURTON, Circuit Judges, and HAMMOND, J. 

TAIT, Circuit Judge (after stating the facts). We are clearly of 
opinion that the demurrer to the bill was rightly sustained. The 
bequest of the 40 shares of stock in the Commercial National Bank 
was a legacy. The stock was severed from the bulk of the testa- 
tor's property by the opération of the wlll from the death of the tes- 
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tator, and was specifically appropriated, with its increase and émolu- 
ment, for the beneflt of the wife during her life or widowh.ood. 2 
White & T. Lead. Cas. Eq, (4th Am., from 4th Lond., Ed.) pt. 1, p. 
639, From that time on, tlie bénéficiai interest in the stock was 
in the wife for life or widowhood, the remainder to pass on her death 
or marriage to the four children of the testator. It is urged by the 
appellee that the disposition of the estate, after the death or mar- 
riage of the wife, was void because of the power of absolute disposi- 
tion of the same conferred on her in the second clause of the will of 
this stock, but it is unnecessary for us to décide that question. As- 
suming that she took only a lifé interest in the stock, with power to 
sell so much of it as might keep her comf ortable during life, and that 
the beneflciaries under the sixth clause of the will were interested, as 
remalnder-men, in so much of the stock as was not sold or used by 
her during life or widowhood, it is very certain that the gênerai es- 
tate could not be made to respond to any liability dépendent on a bén- 
éficiai ownership of the stock. 

It is contended that the title of the stock should hâve remained 
in the administrator during the life or widowhood of the life tenant, 
and that, if it had been properly transf erred to him as administrator, 
then the whole estate could hâve been made to respond. It is well 
settled that a bequest of personal property, enjoyment of which can 
only be had by its manual use, gives to the beneflciary the right of 
possession and the légal title, and the life tenant holds the property 
for the beneflt of himself during life, and in trust for the remainder- 
men after his death. Weeks v. Jewett, 45 N. H. 540; Homer v. Shel- 
ton, 2 Metc. (Mass.) 194. Where, however, the personal property is 
in the f orm of stock, the beneflts of which are to be derived by the 
payment of dividends, it is usually held that the exécuter or admin- 
istrator may properly hold the title to the stock during the first ea- 
tate therein, and pay the dividends to the life tenant. This, how- 
ever, is in the absence of any provisions in the will tending to 
show that the testator intended the life tenant to hâve the full légal 
title to the stock, and to be himself or herself the trustée for the re- 
mainder-man. Wherever there is anything in the will tending to 
show that it was a testator's intention to hâve the life tenant take 
the title, that intention is to be carried out. We hâve no doubt that 
in the présent case the testator intended his wife to take title to the 
stock bequeathed. Our opinion is based on the circumstance that he 
gave her the right to use the stock absolutely in so far as it might be 
necessary to render her comfortable. In giving her the right to 
use it, he necessarily gave her the right to sell it. To hâve the power 
to sell, she must hâve the title to the stock, so as to confer it upon a 
purchaser. The duty of the administrator or the executor with re- 
spect to the stock was fuîfllled as soon as he properly transferred 
it to the name of the wife on the books of the bank. 

We need not, however, rest our décision upon the right of the wife 
to hâve the stock transferred to her. Even if the administrator or 
executor must by the will retain title, the bénéficiai ownership of the 
stock during her life would be in the wife, and would pass at her 
death or marriage to the beneflciaries named in the sixth clause of the 
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will. Any judgment rendered against thé adrainistrator for assess- 
ments upon the stock could not be made out of the gênerai estate, but 
must be made out of those for whose beneflt the stock was held. 
Section 5152 oî the Eevised Statutes of the United States provides 
that persons holding stock as executors, administrators, guardians, 
and trustées shall not be personally subject to any liabilities as stock- 
holders; but the estâtes and funds in Iheir hands shall be liable in 
like manner, and to the same extent, as the testator, intestate, ward, 
or person, interested in such trust funds, would be, if living and com- 
pétent to act and hold the stock in his own name. The administra- 
tor or exécuter holding stock under the circumstances of this case 
would be a trustée for the life tenant and for the remainder-man. 
He would, with référence to this stock, occupy no relation of trust to 
the other persons interested in the estate; and it is hard to see how 
a judgment for stock liability against him de bonis testatoris could 
be rendered under the statute. Cases presenting analogous questions 
hâve arisen in the English courts of cliancery. The question there 
was whether thç gênerai estate of the beneficiary under a legacy of 
stock in a company was liable for calls made upon unpaid portions 
of the stock subscriptions, and it has uniformly been held, where 
the calls were made and completed after the death of the testator, 
the beneficiary of the bequest must pay the same. See Armstrong 
V. Bumet, 20 Bear. 424; Day v. Day, 1 Drew & S. 261; Fitzwilliams 
V. Kelly, 10 Hare, 266. The reason for it is brought out very clearly in 
the distinction taken by Lord Chancellor Hatherly (then Sir William 
Page Wood, V. C.) in Re Box, 1 Hem. & M. p. 552. It was there held 
that the rule did not apply to calls made in the lifetime of the person 
who was tenant for life of the whole estate, including the shares of 
the entire fund. The true test was held to be whether the shares 
were, by the terras of the will, to be regarded as separated from the 
gênerai estate at the date of the call. 

On the whole case, we aiïQrm the decree of the court below. 



BUCHANAN, Govemor, et al. v. KNOXVILLE & O. K. CO. 

(Circuit Court of Appeals, Sixth Circuit. December 9, 1895.) 

No. 301. 

Ebs Judicata— Exemption from Taxation. 

By Act Feb. 11, 1852, tlie s,tate of Tennessee established a sclieme of In- 
ternai improvements, and provided for tlie loan of bonds of tbe state to 
raiiroad companies, to ald tbem in constructing tbeir roads, reserving a 
lien to the state, as security, upon aii the property of such companies. By 
Act Feb. 25, 1836, the K. Ry. Co. was Incorporated and the capital stock, 
dlvidends, and property of the oompany were exempted from taxation, 
with a proviso that, when the dividends should reach the légal rate of 
Interest, taxes might be imposed, but not so as to reduce the dividends 
below the légal rate of interest. Bonds of the state were loaned to this 
Company under the act of 1852. The aided railroads having defaulted 
In their debt to the state, and an attempt to sell the roads by commission- 
ers appointed dlrectly by the législature having failed, an act was passed, 
on December 21, 1870, which provided that a bill should be flled in the 
chancery court in behalf of the state against the raiiroad companies and 
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ail others interested, to foreclose the state's lien, invested the court wlth 
fuU jurlsdlction to hear and détermine ail questions of law and matters 
of controversy touching the riglits and interests of tlie state and ail 
others, and make ail such orders and decrees as should be necessary to a 
final adjustment of the rights of ail parties, and to deiine what should be 
the rights, duties, and liabilities of a purchaser of the state's interest, 
and provided that, upon sale of the franchises of either of the railroad 
companies, ail the rights, privilèges, and immunities appertaining thereto 
should vest in the purchaser. A subséquent act, of January 2(1, 1871, 
provided a method for substituting the purchaser of any road to ail the 
rights, privilèges, and immunities of the act of incorporation of such road, 
and for changing its name upon pétition to a chancery court. Before the 
passage of thèse acts, a new constitution had been adopted, on March 26, 
1870, providing that ail property should be taxed. Un January 20, 1871, 
a bill was flled, pursuant to Act Dec. 21, 1870, upon which, after due pro- 
ceedlngs, an Interlocutory decree was entered, determining, among other 
things, that the roads should be sold, and that, upon a saie of any of the 
franchises of either of the railroad companies, ail the rights, privilèges, 
and immunities appertaining thereto, uuder the charter of the company 
or amendments thereof, should be transferred to and vested in the pur- 
chaser. The K. Ky. Co. was entitled to no immunity except its exemption 
from taxation. Pursuant to such decree, the roads were sold and that 
of the K. Ky. Co. was bid in for $350,000, which bid was accepted and 
reported, and the sale confirmed, and the state accepted and retained 
the purchase money. The purchaser afterwards tooli the proper steps, 
under the act of January 20, 1S71. to be invested with the l'ights, etc., of 
the charter of the K. Ky. Co., and to hâve its name changea to the K. & 
O. Ky. Co., and, after such steps had been duly taken, a decree was made 
In the state's suit vesting in the K. & O. Ky. Co. the rights, privilèges, 
and immunities of the K. Ky. Co. Subsequently, the taxing officiais of 
the state procoeded to assess the property of the K. & O. Ky. Co. for tax- 
ation, and that company filed a bill to enjoin them from such action. JJelû, 
that the questions of the application of the immunity from taxation to 
the franchises as well as the property of the K. Ky. Co., of the effect of 
the constitution of 1870 upon the exemption, and of the passing to the 
purchaser of the road of the K. Ry. Co., and the new company organized 
by him, of the rights, privilèges, and immunities of the K. Ry. Oo., in- 
cluding its exemption from taxation, having been properly submitted to 
the state chancery court for its detei-mination, and having been de- 
termined in favor of the purchaser, were res judicata as between it 
and the state, which had accepted the proceeds of the sale under the 
decree in that suit, and the state was estopped afterwards to claim a right 
to tax the company. 
S. Stake Dbcisis— CoNTnovBKSiEs OvEK Taxes. 

Though a judgment in a suit involving taxes for a previous year cannot 
be used as an estoppel in a controversy over the taxes of a subséquent 
year, the rule of stare decisis applies to a décision made upon a particular 
question raised in the earlier case and again arising in the later case. 

Appeal from the Circuit Court of tlie United States for the Middle 
District of Tennessee. 

This was a suit by the Knoxville & Ohio Railroad Company 
agalnst John Buchanan, governor, M. T. House, and Charles A. Mil- 
ler, constituting the board of examiners for the assessment of taxes 
against railroads of the state of Tennessee, and J. W. Allen, comp- 
troller of Tennessee, to restrain the levy and collection of taxes on 
complainant. The circuit court granted a decree for complainant. 
Défendants appealed. AfBrmed. 

The original bill In this case was flled in the court below on the 19th of 
December, 1891, by the complainant, the Knoxville & Ohio Railroad Company, 
against the above-named défendants, the first three as constituting the board 
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of examine» for the assessment of taxes on rallroads, aafl the other as 
comptrollèr of the state of Tennessee, to obtain an injunctlon restrainlng 
those offlcérs from levylng and coUecting taxes assessed upon the property 
bf the railroad company for the years 1891 and 1892, from which taxes it 
claimed to be exempt by reason of an Immunity granted by the state to the 
Knoxyille & Kentucky Railroad Company, and transf erred to the complalnant 
upon the purchase by It of the franchises and property of said last-named 
Company. The bill was amended by leave of the court on the 22d day of 
December, 1893. The défendants answered, admitting their purpose to levy 
and colleet the taxes in question, and justifying their action by the provisions 
of the constitution of the state of Tennessee of 1870, and of the statutes of 
that state in regard to the assessment and collection of taxes; and they denied 
the exemption relied upon by the complainant. An amended answer was 
subsequently flled. 

The faets are not much In dispute, and they are as foUows: By an act of 
Its législature, passed February 11, 1852 (Acts 1851-52, p. 204), the state of 
Tennessee established a scheme of internai improvements, and provided for 
the loan of the bonds of the state to railroad companles to ald them in the 
construction of their roads. To seeure the repayment of the sums so loaned 
to the several companles, the state was declare<3, by section 4 of the act, 
to be invested wlth a lien upon the road, including the stock, right of way, 
the structures thereon, and equlpments, and ail the property owned by the 
company as Incident to or necessary for its business. The Knoxville & Ken- 
tucky Railroad Company was one of the companles thus aided. By an act 
of the législature passed February 25, 1856, that company was authorized to 
build a railroad from Knoxville, Tenu., to the Kentucky Une in the direction 
of Louisville or Cincinnati; and by the thlrty-thlrd section of the act it was 
provided: "That the capital stock in the said company, the dlvidends there- 
on, and the road and flxtures, dépôts, workshops, warehouses, and vehicles 
of transportation, belonging to said company, shall be forever exempt from 
taxation; and It shall not be lawful for the state, or any eorporate or munici- 
pal, police, or other authority thereof, or of any town, city, county, or dis- 
trict thereof. to impose any tax upon such stock or dlvidends, property or 
estate; provided, the stock or dlvidends, when the said dlvidends shall ex- 
eeed the légal rate of interest of the state, may be subject to taxation by the 
state in common with and at the same rate as money at interest; but no 
tax shaU be imposed so as to reduce the part of the dlvidends to be received 
by the stockholders below the légal Interest of the state." The amount, 
loaned by the state to thls company was $2,810,176. The several railroad 
companles to whom the state had loaned Its bonds under the act of 1852 
being dellnquent in payœent, the législature of Tennessee, by an act passed 
July 1, 1870, after reclting the statutes which it was supposed authorized 
such action, appointed commissioners to sell the Interest of the state in the 
defaulting railroad companles, and authorized them to put the purchaser In 
possession of the roads. It was further provided, in the act, that In the 
event that the commissioners should be unable to sell the "defaulting roads" 
for the amounts due from them, respectlvely, they take sealed blds therefor, 
and report them to the législature, wlth such recommendations as they should 
deem best for the interest of the state. Acts 1870, p. 126. This scheme 
proved unsuccessful; and the législature, on December 21, 1870, passed a 
further act, reclting that difticulty had been encountered in making sales 
under the act of July 1, 1870, on account of varions légal questions which had 
arisen, and providing for a judicial proceeding for the détermination of ail 
légal questions affectlng the subject, and for the sale of the roads under the 
direction of the court. Acts 1870-71, p. 25. The preamble and the flrst and 
tentli sections of this act were as follows: 

"Whereas, in the récent attempts to sell the state's Interest in said roads, 
varions légal questions arose, presentlng serious obstacles to a sale under 
the act of 1870, which It is deemed expédient and necessary to obviate before 
the interest of the state, in said roads shall be agaln olîered for sale; and 
whereas by the act of 1852, (Ohapt 151) Sec. 12, the right is expressly reserved 
to the state to enact ail such laws in the future as should be deemed neces- 
sary to protect the interest of the state, and to seeure the state against any 
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loSB In conséquence of the issuanee of bonds under the provisions of said act, 
In such a manner as net to Impair tbe Tested rights of stockholders of the 
companies; therefore, 

"Be it enacted by tlie gênerai assembly of the state of Tennessee, that a bill 
shall be immediately flled in the chancery court at NashviUe, in the name and 
behalf of the state, to which ail the dellnquent companies, the respective stoek- 
holders, holders of the bonds, creditors, and ail persons Interested in the said 
several roads, shaJl be made parties défendants, and shall be brought before the 
court in the mode prescribed by the rules of practice In chancery establisbed 
in the state, except as otherwise herein provided. And said court is hereby 
invested with the exclusive Jurisdlction to hear, adjudicate and détermine ail 
questions of law and matters of controversy of whatever nature, whether of 
law or of fact that hâve arisen or may arise touching the rights and interest 
of the state, and also of the stockholders, bondholders, creditors and others 
in said roads; and to make ail such rules, orders and decrees interlocutory 
and final, as may be deemed necessary in order to a final and proper adjust- 
ment of the rights of ail the parties, preliminary to a sale of the interest of 
the state in said roads. Also to déclare the exact amount of indebtedness of 
each of said companies to the state; and likewise to deflne, as may be thought 
proper, what shall be the rights, duties and Uabilitles of a purchaser of the 
state's interest In said roads, or elther of them, and what shall be the reserved 
rights of said companies, stockholders and others, respectively, as against 
said purchasers after such sale, under the existiug laws of the state." 

"Sec. 10. That upon the sale of any of the franchises of elther of the rail- 
road companies by the commlssloners under the provisions of thls act, ail 
the rights, privilèges and Immunities appertaining to the franchise so sold, 
under its act of incorporation and the amendments thereto, and the gênerai 
improvement law of the state, and acts amendatory thereof, shall be trans- 
ferred to and vest In said purchaser, and the purchaser shall hold said fran- 
chise subject to ail liens and llabilities In favor of the state as now provided 
by law against the rallroad companies." 

A supplemental act was passed January 26, 1871 (Acts Tenu. 1870-71, p. 75), 
providing "that, whenever any person or persons shall hereafter become pur- 
chasers of any of the existing railroads on whlch the state has a lien, or is 
in any way interested, that may be sold under the laws of the state as they 
are now or may hereafter be enacted, said person or persons so purehasing 
may file their pétition in the chancery court of either of the countles through 
which said railroad runs, asklng to be substituted to ail the rights, privilèges 
and Immunities, and subject to ail the llabilities of the act of incorporation, 
under which said railroad company was organized, and amendatoi-y thereof, 
and for such a change of name or privilège as they may désire; and upon 
satlsfactory évidence belng produced of the fact of the purchase and the 
propriety of the changes proposed, then the chancelier may so adjudicate 
and decree; and the purchaser or purchasers will be thereby fuUy clothed 
with the powers, privilèges and Immunities of the original act of incorpora- 
tion, and acts amendatory thereof, and subject to ail the liens and llabilities 
thereby created or Incurred." 

Previous to the enactment of thèse last-mentioned statutes, and on March 
26, 1870, a new constitution was adopted In Tennessee. It contained, among 
other provisions, the following: Article 2, § 28: "Ail property, real, personal 
or mixed, shall be tàxed. • » * AU property shall be taxed according to its 
value, that value to be ascertained in such manner as the législature shall 
direct, so that taxes shall be equal and uniform throughout the state." Article 
11, § 8: "No corporation shall be created, or its powers increased or dlmin- 
ished, by spécial laws; but the gênerai assembly shall provide, by gênerai 
laws, for the organization of ail corporations hereafter created, which laws 
may at any time be altered or repealed; and no such altération or repeal shall 
interfère with, or divest rights which hâve become vested." 

On January 20, 1871, pursuant to the act of the législature of December 21, 
1870, a bill was filed in the chancery court at NashviUe, in the name and on 
behalf of the state, making the Edgefield & Kentucky Railroad Company and 
the other delinquent railroad companies, and other parties havlng interests 
fnvolved, défendants, to carry into efCect the objects contemplated by the act. 
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After recitlng the acts of February 11, 1852, and amendatory acts, and the 
loans to the several railroad companles, it asserted a lien In behalf of the 
State upon the "entire road of the sald several companles, includlng their 
stock, right of way, grading, bridges, masonry, Iron rails, splkes, chairs, and 
the whole superstructure and equipment, and ail the property owned by the 
companles, and necessary for the business, and ail the dépôts, stations, Its 
franchises, and property," as security for the loans made by the state, that 
it had a right to demand a sale thereof , and prayed that the "roads, with ail 
their property, franchises, and rights," be sold. It further prayed that the 
court "would make ail such rules, orders, and decrees, interlocutory and 
final, as may be deemed necessary, in order to a final and proper adjustment 
of the rights of ail the parties, preliminary to a sale of the interest of your 
orator in sald roads," and should "define, as may be thought pioper, what 
may be the duties, rights, and liabllities of a purchaser of the state's interest 
in said roads, or either of them." Jurlsdiction having been duly obtained, and 
the case being ready therefor, the court, on the (ith day of July, 1871, made 
and entered in the case an interlocutory decree determiniug the rights of the 
parties and of purchasers in regard to the roads, and what were the incidents 
of the things to be sold. It determlned, among other thiugs, that "upon a 
sale of any of the franchises of either of sald railroad companies by the com- 
missioners, under the decrees In thls cause and the provisions of said act 
of the 21st of December, 1870, ail the rights, privilèges, and immunities ap- 
pertaining to the franchise so sold, under its acts of incorporation and the 
amendments thereto, and the gênerai improvement law of the state and the 
acts amendatory thereof, shall be transferred to and vested in such pur- 
chaser," and it was adjudged and decreed accordingly. Pursuant to the 
decrees of the court, the roads were sold, among them that of the Knoxville 
& Kentucky Railroad Company. The purchaser of this last-named company, 
one W. B. Johnston, having offered therefor, for himself and hls associâtes, 
the sum of $350,000, their bid was accepted by the commissloners, and the 
sale reported to the court. The sale was eonflrmed October 30, 1871, and in 
its decree of confirmation the court declared that the rights of the purchasers 
under the sale should be those detined and decreed by the court on the 6th 
day of July, 1871; and the case was "retained for the purpose of any further 
orders or decrees necessary to protect and eftectuate the rights of the pur- 
chaserSi or of the state." 

Subsequently the purchasers flled a pétition In the chaneery court of Knox 
county, under the provisions of the act of January 2(5, 1871, above recited, and 
were decreed by that court to be substituted to ail of the rights, privilèges, 
and imnjunities of the act of incorporation under which the Knoxville & 
Kentucky Railroad Company was organized, and the acts amendatory there- 
of, and clothed with ail the powers, privilèges, and immunities of sald acts, 
and the name of the comi)any was changed from the "Knoxville & Kentucky 
Railroad Company" to the "Knoxville & Ohio Railroad Company." This 
being done, they filed their pétition In the original suit at Nashville, and ob- 
tained a decree vesting in the new company "ail rights, franchises, privilèges, 
and immunities appertainlng and legally incident to the Knoxville & Ken- 
tucky Railroad Comijany, as defined by the former decrees of thls court and 
the laws of the state." 

The défendants, who constituted the board of examiners for the assessment 
of taxes against the railroads, acting under the authority of certain statutes of 
Tennessee, which, they claim, authorize and require it, assessed the property 
of complainant, the Knoxville & Ohio Railroad Company, for taxation, for the 
years 1891 and 1802, at the sum of ifSOli.SôO. Other incidental facts are re- 
feiTed to in the opinion. 

The circuit court sustalned the complainant's claim of exemption, and de- 
creed accordingly. The défendants hâve appealed. 

Gr. W. Pickle, Atty. Gren., and Yertrees & Vertrees, for appellants. 
Henderson, jourolmon & Welcker and Lucky & Sanford, for ap- 
pellee. 

Before TAPT, Circuit Judge, and HAMMOND, J., and SEVEB- 

ENS, District Judge. 
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SEVERENS, District Judge, having stated the case as above, de- 
livered the opinion of tlie court. 

The public transactions ont of which the présent controversy 
arises hâve been the subject of considérable litigation in the courts 
of Tennessee, and on several occasions hâve been under review in 
the fédéral courts, and we hâve had the aid of the discussions which 
hâve taken place in those cases in reaching our présent conclusions. 
An extended argument was made by counsel for the state, in their 
original brief and at the hearing, upon an analysis of the thirty- 
third section of the act of February 25, 1856, to prove that, inas- 
much as, by the language of the act, exemption from taxation was 
accorded only to "the capital stock in said company, the dividends 
thereon, and the road and fixtures, dépôts, workshops, warehouses, 
and vehicles of transportation belonging to the company," its fran- 
chises were not included, and remained a distinct species of prop- 
erty of the corporation subject to taxation. This contention con- 
stitutes the premise from vi'hich the déduction is made that the im- 
munity from taxation which is claimed by the appellee to hâve 
been acquired through the sale under the decrees of the chancery 
court at Nashville was not an incident of the franchises of the 
Knoxville & Kentucky Railroad Company, but was an incident of 
the particular kinds of property expressly enumerated in the lan- 
guage of the section creating the exemption. And upon the assump- 
tion of the further proposition, that the only immunity mentioned in 
the operative parts of the decrees was one which was incident to 
the franchises of the original corporation, the jconclusion is reached 
that no immunity of any kind was acquired by the purchasers at 
the eale. If the first of thèse propositions were now for the first 
time submitted, unaffected by what has since transpired, it seema 
clear that we should be bound to give it our assent by the rule, now 
well established, that exemption from taxation can only be sup- 
ported upon clear and unequivocal language in the law supposed to 
grant it. 

But it must also be admitted that it is very probable that, at the 
time when this statute was passed, both the state and the railroad 
company supposed the exemption extended to every species of rights 
possessed by the corporation, whether of franchises, privilèges, or 
tangible property. The state forebore for a long séries of years^ 
and during the whole period of the existence of the Knoxville & 
Kentucky Railroad Company, to impose any taxes upon the com- 
pany. The législature no doubt indicated the public understand- 
ing when, in the act of December 21, 1870, by the tenth section, it 
declared that "ail the rights, privilèges, and immunities appertain- 
ing to the franchise so sold" should pass to the purchaser; for, con- 
fessedly, there was no other immunity than the exemption of taxa- 
tion enjoyed by the railroads. Besides, the exemption of the cap- 
ital stock and the dividends thereon, by the statute of 1856, was, 
as we are inclined to think is rightly contended by counsel for the 
state, an exemption of them as held and owned by the shareholders, 
and inured directly to their beneât. We do not say that there wa» 
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no room for contending that the exemption also extended to the 
iwoperty o£ the compaay in the capital stock. It may hâve been 
intended to cover the stock in both its aspects. The franchises of 
the corporation enter into the shares as an elemetit of their value 
in the hands of the shareholders, and thus a tax upon the franchises 
cornes in the end to be a burden on the stock. The statute itself 
was not drawn with that précision of language which distinguishes 
the brief of learned counsel; and the Unes of demarkation in the 
species of corporate property and the rules applicable to the exemp- 
tion of property f rom taxation were not then quite so distinct as the 
discussions of récent years hâve rendered them. We concède that 
thèse considérations would not prevail against the strict rule of con- 
struction above referred to; but they suflBciently show that, at the 
date of the act of December 21, 1870, and of the proceedings in the 
chancery court thereby authorized, there was a question which 
touched the substance of the property to be sold, and materially af- 
fected its value. It was a proper and compétent subject for judi- 
cial inquiry and détermination. 

Another judicial question was whether, under the constitution of 
the state, adopted in 1870, the immunity was transférable to the 
purchaser. There is and was at least plausible ground for believ- 
ing that it was. And the case of Railroad Co. v. Parcher, 14 Minn. 
297 (Gil. 224), cited by the appellee, lends confirmation to the view 
that such provisions as are contained in the Tennessee constitution 
of 1870 were aimed at the création of new exemptions rather than 
the transmission of those already existing, and which the constitu- 
tion itself could not annul and did not attempt to. A like distinc- 
tion was also taken in Railroad Co. v. Pickerd, 24 Fed. 614. Coun- 
sel for the appellants refer to the case of City of Memphis v. Mem- 
phis City Bank, 91 Tenu. 575, 19 S. W. 1045, as establishing a dif- 
férent doctrine. We do not understand that to be the effect of the 
décision in that case. There a corporation had been chartered, 
with the proper franchises, for conducting an Insurance business, 
and an exemption f rom taxation of its property accorded to it. This 
was prier to the adoption of the constitution of 1870. In 1881 an 
act was passed authorizing such corporations to engage in banking, 
and conferring new franchises appropriate to that business; and the 
same act attempted to transfer to such new franchise the exemp- 
tion which appertained to the old. Manifestly, this was a mère 
évasion. The court held that it could not be done. To hâve held 
otherwise would hâve admitted the power of the législature to hâve 
vested the varions corporations of the state, chartered for spécifie 
purposes, with new franchises adapted to any purpose, and to hâve 
transferred the exemptions to such new franchises and business. 
But this mây be quite another thing from the transmission of old 
franchises and properties, to which, by the existing law, an exemp- 
tion is incident, whereby there is no enlargement of privilèges to 
the injury of the state. We are not required, however, to pass upon 
this question, and we express no opinion upon it. It is suflacient to 
Bay that it existed and entered into the value of the property of the 
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railroad companies. Thèse and ail other questions affecting the 
valuable incidents of the property, and, by conséquence, the rights 
which would be acquired by the purchaser, were submitted by the 
législature to the décision of the court. The futile attempt which 
had already been made demonstrated the necessity, and its propri- 
ety is manifest from a considération of the advantage of its being 
known what the purchasers would obtain through the sale, by sub- 
mitting ail such questions arising under the constitution and laws 
of the State to the tribunal in which it vested jurisdiction of the 
subject-matter, and obtaining a détermination thereof. The en- 
forcement of its lien by a sale of the franchises and other property 
of the railroad companies was essentially a proceeding requiring ju- 
dicial action. The questions involved were liable sooner or later to 
arise, as the sequel has proven. It was more convenient, and bet- 
ter accorded with public policy, that those questions should be set- 
tled then. After the législature had selected the forum, the state 
appeared therein as a party, and put the court in motion. The 
railroad companies and other parties in interest were brought be- 
fore the court and the case proceeded in due order. An interlocu- 
tory decree was entered determining and adjudging what were the 
rights to be acquired by the purchaser. The sale was duly made 
of the property as thus deflned, and the sale conflrmed by the de- 
cree of the court. The state took the benefit of the decrees, and ap- 
propriated the purchaser's money paid in reliance upon them. 

It is the well-established doctrine that, when the state goes into 
a court of justice as a suitor, to obtain a judicial remedy, it is sub- 
ject to the same rules, and is to the same extent bound to respect 
the judgment, as parties are in the case of litigation between pri- 
vate persons. U. S. v. Bank of Metropolis, 15 Pet 377; U. S. v. 
O'Grady, 22 Wall. 641; State v. Dennis, 39 Kan. 516, 18 Pac. 723; 
Fendall v. U. S., 14 Ct. Cl. 247. 

In U. S. T. Arredondo, 6 Pet 691-729, it was said: ' 

"It Is a universal principle that, where power or Jurisdiction Is delegated 
to any public offlcer or tribunal over a subject-matter, and its exercise is 
conflded to Us or thelr discrétion, the acts so done are blnding and valld as 
to the subject-matter; and Indivldual rights wlll not be dlsturbed collaterally 
for anythlng done in the exercise of that discrétion within the authority and 
powers conferred. The only questions which can arise, between an Indi- 
yidual clalming a rlght under the acts done and the public or any person 
denying its valldlty, are power In the offlcer and fraud in the party. Ail 
other questions are settled by the décision made or the act done by the tri- 
bunal or offlcer, whether executive, législative, judicial, or spécial, unless an 
appeal is provlded for, or other revision by some appellate or superlor tri- 
bunal is prescribed by law." 

It does not matter that a constitutional question was involved. 
The court was as compétent to deal with that, in a case to which 
the state was a party, as in private litigation, and if it can be done 
at any time, why could it not be done then? It is a matter of fré- 
quent occurrence that the courts are required to do this in cases 
promoted by the state, and surely the validity and efiBcaoy of their 
déterminations cannot be gainsaid by subséquent collatéral question 
of their correctness. To say that such questions remain open in the 
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ptesent case is to deny that any substantial object was gained by 
the resort to the court for a sale. 

The question which remains is whether, upon a just and reason- 
able construction, the act of December 21, 1870, contemplated the 
submission to the court of such questions as were incident to the 
«ubjection of the property to sale, and, if so, whether they were so 
•determined as that the immunity now claimed by the Knoxville & 
Ohio Eailroad Company passed with the property to the purchasers. 
And we hâve no doubt upon either of thèse two points. The lan- 
guage of the act is: 

"Tlie sald court Is hereby invested with the exclusive Jurisdiction to hear, 
adjudicate and détermine ail questions of law and matters of eontroversy 
of whatever nature, whether of law or fact that hâve afisen or may arise 
touching the rights and Interest of the state, and also of the stockholders, 
bondholders, creditors and others in said roads; and to make ail such rules, 
ordej's and decrees, interlocutory, and final, as may be deemed necessary in 
order tô â final ànd proper adjustment of the rights of ail the parties pre- 
liminary to a sale of the interest of the state in said roads; also to déclare 
the exact amount of indebtedness of each of the companies to the state, and 
likewise tp deflne, as may be thought proper, what shall be the rights, 
duties and liabilities of a purchaser of the state's interest in said roads or 
either of them." 

The court was authorized to make ail such decrees as it deemed 
necessary to flnally adjust the rights of ail the parties preliminary 
to a sale, and to deflne what should be the rights, duties, and lia- 
bilities of a. purchaser of the state's interest in said roads, or either 
of them. The purpose of this is manifest. It was to hâve settled 
and adjudged what was to be sold, so that the purchaser would be 
certain, what he was buying, and, what rights were incident to it, 
and to give him a secure reliance upon an express adjudication. 
The language is elaborate to express such purpose. The bill flled 
by the state claimed a lien upon "the entire road of the company, in- 
ciuding stock, roadbed and superstructure, ail the property owned 
by the company and necessary for its business,, and ail the dépôts, 
stations, its franchises, and property." It demanded a sale of the 
road, with ail its "property, franchises, and rights," and prayed that 
the court shoiuld "deflne, as may be thought proper, what may be 
the duties, rights, and liabilities of a purchaser of the state's inter- 
est in said roads, or either of them." The interlocutory decree, 
passed July 6, 1871, preliminary to the sale, declared, among other 
things, that în the opinion of the court, "upon a sale of the fran- 
chises of either of said railroad companies by the commissioners un- 
der the decrees in this cause and the provisions of said act of the 
21st of December, 1870, ail the rights, privilèges, and immunities ap- 
pertaining to the franchise so sold, under its acts of incorporation 
and the amendments thereto, and the gênerai improvement law of 
the state and the acts amendatory thereof , shall be transferred to 
and vested in the purchasers." And it was ordered and decreed 
that the rights of the parties be settled and adjudged accordingly. 
Thereupon W. B. Johnston proposed to the commissioners to give 
$350,000 in the bonds of the state "for the Knoxville & Kentucky 
Eailroad, its franchises, and privilèges, including state's interest." 
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TMs offer was accepted by the commissioners and reported to the 
court. An order or decree of confirmation was duly entered, re- 
citing that it appeared to the satisfaction of the court that the sale 
had been made in conformity with its previous decrees, and declar- 
ing that the rights of the purchasers were in that cause set forth and 
decreed on the 6th day of July, 1871. By this decree the case was 
retained for the purpose of making any further orders or decrees 
necessary to protect and effectuate the rights of the purchasers and 
of the state. The purchaser and his associâtes having been subse- 
quently organized, under the supplementary act of January 26, 
1871, as the Knoxville & Ohio Eailroad Company, the court made its 
final decree, adjudging and decreeing that ail the right, title, and 
interest which the Knoxville & Kentucky Eailroad Company and 
the state of Tennessee had in and to that company's road, property, 
and franchises, so sold, be divested out of said company and the 
state, and with ail the rights, privilèges, and immunities appertain- 
ing and legally incident, as defined by the former decrees of the 
court and the laws of the state, be vested in the Knoxville & Ohio 
Railroad Company. 

We recognize fully the doctrine that a claim of exemption from 
taxation can only be sustained upon clear and unmistakable grounds. 
We think the counsel for the appellants state the doctrine rather too 
strongly when they urge that the court is required to hunt for an 
escape from the exemption, It is a question for sound and rçason- 
able construction, with the presumption against an intent to create 
or transfer it. But if the intent clearly appears the court is bound, 
without évasion, to give it effect. And we are willing to concède that 
the ruie of strict construction is as appropriate to the decrees made in 
the case by the chancery court at Nashville as to a statute involvlng 
the same question. We may concède, also, for the purposes of this 
discussion, although it may be an open question, that the déclaration 
made in the tenth section of the act of December 21, 1870, "that upon 
the sale of any of the franchises of either of the railroad companies 
by the Commissioners under the provisions of this act, ail the rights, 
privilèges and immunities appertaining to the franchise so sold, under 
its act of incorporation and the amendments thereto, and the gênerai 
improvement law of the state and acts amendatory thereof, shall be 
transferred to and vest in said purchaser, and the purchaser shall 
hold said franchise subject to ail liens and liabilities in favor of the 
state, as now provided by law against the railroad companies," was 
inoperative under the constitution of 1870. Still this in no wise im- 
pairs the effect of the judicial proceeding, and we think it indubitably 
appears from them that the question whether the exemption from 
taxation of the property (using that word in its generic sensé) of the 
Knoxville & Kentucky Railroad Company was an incident of what 
was sold, whether it was transmissible, and would be transmitted by 
the sale, was compétent to be submitted, and was in fact, among 
those submitted, by the state, and that the court held and decreed 
that the immunity was an incident, that it was transmissible, and 
should pass. Some of the language employed, both in the statute 
and in the decrees, is manifestly not used with technical précision. 



334 FEDEBAL BBPORTEE, VOl. 71. 

For example, the word "franchise" is used sometimes to dénote ail tbe 
rights, powers, and privilèges of the company, in its large sensé, as it 
was in a statute of Greorgia which was under considération in the 
suprême court in Eailroad Co. t. Georgia, 98 U. S. 359, and sometimes 
in a still larger sensé to signify ail that the company possessed. One 
of the légal meanings of the word, approaching very closely to its 
primary signification, is "freedom," "exemption," "immunity." It is 
true that the term is now generaUy used in more restricted sensés, and 
for that reason the suprême court of the United States has held 
in a number of cases that, because of the reasons for adopting a strict 
construction of language claimed to create or transfer exemptions 
from taxation, and a presumption against an intent to do either, a 
référence to the "franchises" of a corporation would not include its 
immunities, in the absence of other language or circumstances indi- 
cating that the term was used with a signification wide enough to 
include them. 

But while the terms employed in the statutes and decrees under 
considération were used in differing sensés, it is not dilficult to detect 
in any instance the sensé intended, and upon the whole the meaning 
is clear. Oonfessedly, the term "immunity" is an apt one to describe 
an exemption from taxation, The Knoxville & Kentucky Railroad 
Company had such an exemption, and there was no other immunity to 
which the language of the decrees could be applied. The state, hav- 
ing acquiesced in the decrees of the court and taken the benefit of 
them, ought to be precluded from now asserting that they proceeded 
upon erroneous views. 

We hâve made the foregoing extended résumé of the proceedings 
in the chancery court, because the counsel for the appellants, in their 
supplementary brief, hâve brought the case to the test of the con- 
struction of the decree entered in those proceedings. They af^rm 
that: 

"The question In thls case Is not the construction of a state constitution nor 
of a state statute. It Is merely a question of the construction of a decree 
rendered by a state court. True it Is that the court rendered the decree pur- 
suant to the empowering terms of the statute; but the Inquiry is not, pri- 
marîly, as to the meaning of the statute, but as to the meaning of the decree. 
The decree might be in the teeth of the statute, and be valid, because it Is 
a decree. For the reason, then, that the question Is not the construction of 
the statute of a state, but is the construction of a decree, the cases cited by 
the appellee to the effect that the fédéral courts foUow state décisions con- 
struing their own statutes are irrelevant." 

Again, they say: 

"The only questions are as to the validity and interprétation of the original 
decree of sale. We maintain: (1) That decree, in so far as it assumes to 
pass an exemption from taxation, is beyond the pleadings, and therefore 
coram non judice and void. (2) Fairly and correctly Interpreted according 
to the rules which govern tax-exemption cases, the terms of that decree do 
not pass the exemption which the old company enjoyed. (3) Inasmuch as 
the complainant comes into thls court of equity to actively obtain the beneflt 
of that decree [of alleged exemption], it devolves upon it to affirmatively 
show that the decree was a right decree." 

As to the first of thèse contentions, it will be seen, by référence 
to the act conferring jurisdiction, that, after reciting that serious 
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obstacles had arisen upon a former attempt to sell the roads because 
of various légal questions, it authorized the court to adjudicate and 
détermine ail questions of law or fact that had arisen or might arise 
touching the rights and interests of the state and the other parties 
interested in the roads, to make ail orders and decrees deemed neces- 
sary to a final adjustment of the rights of ail the parties preliminary 
to the sale, and to deflne what would be the rights, duties, and liabili- 
ties of the purchaser. By référence to the bill it appears that, after 
claiming a lien upon the road, "its franchises, and property," and 
asserting a right to a sale thereof, it prayed for a sale of the "roads, 
■with ail their propertyj franchises, and rights," and that the court 
should deflne, as might be thought proper, what should be the rights, 
duties, and liabilities of the purchaser. Now, whether or not it was 
indispensably necessary, under this act, that there should be a plead- 
ing of the matters upon which the court should adjudicate, we think 
its action was sufficiently invoked by the matter pleaded and the 
prayer of the bill. 

The second of the above propositions, namely, that "the terms of 
the decree do not pass the exemption which the old company en- 
joyed," we hâve already considered. 

In référence to the third proposition, we do not deem it. applica- 
ble. The rights of the purchaser are founded on the decree. The 
purchase price was paid upon the faith of it. This is not a direct 
proceeding to obtain the benefit of it, as counsel seem to assume, 
but a bill filed to enjoin an invasion of rights obtained through the 
decree, and the question of the correctness of it arises collaterally. 
A party prosecuting or defending in an independent suit a right 
secured by the judgment or decree in a former one is not exposed to 
attack upon the ground that such former judgment or decree was 
not a right one. Where the former decree is incomplète, or, from 
Bome defect or change of circumstances which embarrasses its op- 
ération, cannot be carried into effect, a bill will, in proper circum- 
stances, lie to help ont the inflrmity, and give an effectuai remedy. 
The aid of the court being thus invoked to help ont a defective de- 
cree, it will inquire if it is such a decree as it would be équitable 
to infuse with vitality. If not, the equity of the new bill fails. 
Coop. Eq. PI. 99; Mitf. Eq. PI. 95, 96, and cases cited; Story, Eq. 
PI. § 430. Such was the case of Lawrence Manuf'g Co. v. Janes- 
ville Cotton Mills, 138 U. S. 552, 11 Sup. Ct. 402, where the plaintifE, 
having obtained in a former suit by consent in the same court a de- 
cree which it deemed imperfect, and needing to be "pieced out," 
flled a bill, the object of which was to make the decree whole, and 
to carry it into effect. In another case the suprême court had held 
that, in such a case as that upon the plaintiff's original bill, there 
was no equity, and it thereupon aflûrmed the dismissal of the bill in 
the case then before it, for the reason that the decree proposed to 
be aided had no equity in it. Chief Justice Fuller, delivering the 
opinion of the court, said: 

"Where a party returns to a court of chancery to obtain Its ald In executlng 
a former decree, It is at the risk of opening up sucti decree as respects the re- 
lief to be granted on the new bill." 



S86 FEPEBAL REPOETEE, Vol. 71. 

That is a very différent case from that of a party who stands on 
a complète decree, and seeks no other benefit or advantage than that 
•which is due by the gênerai law from a former judgment. A pur- 
chaser at a judicial sale does not hold his rights at the risk of an 
impeachment of the judgment on which it is founded, for error. 

The conclusion which we hâve reached upon the principal ques- 
tion discussed is in accord with the rulings of the suprême court of 
Tennessee in the cases of Eailroad Co. v. Hicks, 9 Baxt. 446, and 
State V. Nashville, C. & St. L. E. Co., 12 Lea, 593. The flrst was a 
case involving the very questions we hâve to deal with in the prés- 
ent case. That of State v. Nashville, 0. & St. L. R Co., 12 Lea, 593, 
was a case involving a like question arising upon a sale of another 
railroad under the same decree. In both of them the exemption 
was upheld. The former case is denied by counsel to hâve author- 
ity, because, as it is urged, the material point was not mooted by 
the party representing the state. Whatever may be the merits of 
this criticism, it must be admitted that in the later.case, above cited, 
the subject was fully discussed and the correctness of the resuit in 
the Hicks Case was upheld. In so far as thèse cases déclare the 
meaning and effect of the statutes of Tennessee, they are binding 
upon the fédéral courts. By their interprétation of the decrees of 
the chancery court at Nashville in the case in State v. Edgefield & 
Kentucky Railroad Company and others, and their détermination of 
the effect to be given them, inasmuch as they hâve been decided 
since the rights of the parties vested, we are not bound. At the 
same time great respect and considération is due to those décisions, 
for the reason, among others, of the familiarity of that court with 
the usages and practice of the courts of the state. 

Counsel for the appellee contend that the judgment in the Hicks 
Case, because, as they claim, it was a détermination of the same 
issue between the présent plaintiff and the représentative of the 
state, should be treated as an estoppel. It was held by Judge 
Thayer at the circuit, and by the suprême court on appeal, in Keo- 
kuk & W. R. Co. v. Missouri, 41 Fed. 305; Id., 152 U. S. 301, 14 Sup. 
et. 592, that a judgment in a suit involving taxes for a prerious 
year could not be used as an estoppel in a controversy over the 
taxes of a subséquent year. Whether that décision would apply 
to a particular question raised and decided in the former case, and 
which is not affected by new facts, we are not sure. It was inti- 
mated \>j Mr. Justice Brown, who delivered the opinion of the su- 
prême court in that case, that "if there were any distinct question 
litigated and settled in the prier suit, the décision of the court upon 
that question might create an estoppel in another suit, upon the 
principle stated in Cromwell v. Sac Co., 94 U. S. 351." But in an- 
other part of the opinion it is said that "it could never be tolerated 
that the state should be forever bound in its collection of taxes by 
an erroneous décision." And it may be that, for reasons grounded 
on public poîicy,the rule of res judicata should notbe appliedeven to 
Buch a question. It is entirely consistent with that case that the 
doctrine of stare decisis should be applied to such, as to other cases, 
and there would appear to be equally cogent reasons for it. In 
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that view, a fédéral court sitting in the same territorial jarisdiction 
sliould hâve a clear conviction of error in the state décisions before 
it would be justified in overturning them, although they are not ab- 
solutely binding upon it. 

It is proper to note in tMs connection that the gênerai question 
hère involved was in a previous case submitted to the circuit court 
of the United States for the Éastern district of Tennessee, Judge 
Baxter preeiding, that of Railroad Co. v. Pickerd, 24 Fed. 614. In 
that case the complainant sought to restrain the collection of taxes 
from which it claimed to be exempt through its purchase of the 
road of the Cincinnati, Cumberland Gap & Charleston Railroad 
Company, another of the railroad companies who were défendants in 
the case of State v. Edgefleld & Kentucky Railroad Company and 
others. Two questions were presented for décision — First, whether 
the Cincinnati, Cumberland Gap & Charleston Railroad Company 
had such an exemption; and, second, if it had, whether it passed by 
the sale under the above-mentioned decree of July 6, 1871. The 
court held in the affirmative of both thèse questions. The decree 
was reversed in the suprême court upon the ground that the Cincin- 
nati, Cumberland Gap & Charleston Railroad Company did not hâve 
the exemption claimed, and so that there was no exemption to pass. 
That court, therefore, did not pass upon the second question, f nd 
left the reasoning of the circuit court upon that point intact. The 
opinion of Judge Baxter contains an elaborate discussion of the 
question of the effect of the decrees of the chancery court, and 
holds that by them the immunity was adjudged to be an incident of 
the subject of sale and passed with it to the purchaser. So far as 
appears, there has been a consensus of opinion of the courts in Ten- 
nessee upon this question. We think that the case of City of Mem- 
phis V. Memphis City Bank, 91 Teun. 575, 19 S. W. 1045, is not an 
authority to the contrary, as it did not involve the conséquences of 
a judicial détermination and a sale thereon. 

Several décisions of the suprême court of the United States are 
cited by counsel for the appellants, some in support of the doctrine 
of strict construction against exemptions, and some which are sup- 
posed to hâve a particular analogy to the présent case. We admit, 
as we are bound and willing to do, the existence and necessity of 
the rule contended for. In regard to the cases cited as having spé- 
cial application to the présent, we hâve carefully examined them ail, 
but flnd nothing in them in conflict with the views which we hâve 
expressed. In Railroad Co. v. Hamblen Co., 102 U, S. 273, the 
question hère involved was not presented. The record in that case 
showed nothing but the statute, the sale, and the order of confirma- 
tion. The decree upon which the sale was had was not shown. 
What we think was the vital fact was omitted. The court distinctly 
state that there was nothing before them to indicate that anything 
more was sold than the state's interest, and the conclusion neces- 
sarily followed that nothing more was sold, as the presumption was 
against it. The chief justice, in delivering the opinion, distin- 
guishes the case from the Hicks Case, above referred to, by noting 
that in that case it was shown that, by the decree in the case in 
v. 7lF.no. 3 — 22 
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which the sale took place, the exemption was adjudged to hâve been 
part of the subject of sale, but réitérâtes that nothing of that kind 
appeared in the case then before the court. In the case of Wilson 
V. Gaines, 103 U. S. 417, a bill had been flled to restrain the collec- 
tion of taxes upon a part of the railroad once owned by the Edge- 
field & Kentucky Railroad Company,, the first-named défendant in 
the chancery case at Nashville of the state against the railroads. 
The case was heard upon a demurrer to the bill, which, after setting 
out the incorporation of the old company with an exemption, the 
loan by the state and the act of December 21, 1870, alleged that, 
"under a bill ûled to foreclose the state's statutory lien upon the road 
and superstructure, equipments and stock, and the property owned 
by the company as incident to or necessary for its business, etc., the 
road, its franchises, property, rights, privilèges, and immunities, 
etc., were sold," and this was ail that was shown to indicate what 
the court had held or decreed ought to and did belong to the prop- 
erty sold. Thus there was nothing but the statute conferring the 
jurisdiction, and the fact that a bill was filed and there was a sale. 
The court held that the bill was fatally bad in not showing that 
anything more was sold than barely the interest of the state, and 
that it did not bring under review such a case as was shown in 
Knoxville & Ohio Railroad Company v. Hicks, then an unreported 
case. Picard v. Railroad Co., 130 U. S. 637, 9 Sup. Ct. 640, which is 
the case on appeal from that reported in 24 Fed., above referred to, 
does not décide anything very pertinent to the présent inquiry, It 
was there held that the référence in the statutes creating the fran- 
chises of the Cincinnati, Cumberland Gap & Charleston Railroad 
Company to the "rights, powers, and privilèges" of another com- 
pany, as the measure ôf the franchises intended to be conferred, 
would not include the immunity from taxation which the other com- 
pany enjoyed, in the absence of anything in the statutory provisions 
relating to the matter which indicated a positive intention that the 
immunity should be regarded as a privilège. But in the case of 
Tennessee v, Whitworth, 117 U. S. 139, 6 Sup. Ot. 649, it was held 
that, in view of the peculiar use of the word "privilèges" in the stat- 
utes of Tennessee, a Consolidated corporation, organized with ail the 
"powers and privilèges" of its constituents, acquired the same im- 
munity from taxation which they possessed. Thèse last two cases 
illustrate what we hâve before in substance said, that the question 
must dépend upon the intention evinced by a comparison of ail the 
provisions bearing upon the subject, starting with the presumption 
that an exemption is not intended. 

The views which we hâve expressed are essentially in agreement 
with those entertained by the leamed judge who heard and decided 
the case in the circuit court, and lead to an aflSrmance of the de- 
cree there entered, with costs; and it is ordered accordingly. 

HAMMOND, J. The original act, in my opinion, was a complète 
exemption of ail the property, including the franchises, until the 
earnings should exceed 6 per cent., the power then to tax being re- 
served to the limited extent mentioned in the proviso. The enu- 
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meration of particular epecies of the corporate property which were 
to be exempt from taxation is controlled in its otherwise possible 
implications by the subséquent prohibition of "any tax upon such 
stock or dividends, property or estate," and more by the broader 
language of the proviso that "no tax" shall be imposed which re- 
duces the dividends to be received by the stockholders below 6 per 
cent. Any tax, however and upon whatsoever levied, would al- 
ways operate to reduce the funds available for dividends to the 
stockholders and if it left less than 6 per cent, for them would vio- 
late this rule of protection. The whole scheme was one of pro- 
hibition and exemption, which should leave for the stockholders 6 
per cent, dividends out of the earnings at ail events as against the 
power to tax, and this proviso for that purpose reacts upon ail 
the words of the statute, enlarges their meaning, and leaves them 
unequivocal in their prohibition of the tax that was levied in this 
case. The subséquent acts of the législature in plain terms attached 
the quality of transmissibility to this exemption, and it passed to the 
purchaser at the state sales, there being no prohibition of this in the 
constitution of 1870 as to a corporation and an exemption already 
existing when that instrument was ordained. If this construction 
be correct, the exemption claimed by the appellee must be sustained, 
without référence to what took place in the process of judicial fore- 
closure. 



THOMPSON y. NELSON et al. 

(Circuit Court of Appeals, SIxth Circuit November 11, 1895.) 

No. 366. 

Pbesuuikaet iNJUNcnoN— Dehial— Appkai* 

Upon an appeal from an order denying a prellminary injunctlon, as well 
as upon appeal from an order grantlng such Injunctlon, the décision of 
the judge who made the order will not be reversed, unless It appears, 
after a considération of the grounds presented to hlm for bis action, that 
his légal discrétion to grant or withhold the order was improvldently ex- 
erdsed. Duplex Printing-Press Go. y. Campbell Printing-Press, etc., Co., 
16 C. O. A. 220, 69 Fed. 250, followed. 

Appeal from the Circuit Coiu"t of the Dnited States for the District 
of Kentucky. 

This was a suit by J. Walter Thompson against R. W. Nelson, 
E. L. Anderson, 0. 0. Menzies, the E. L. Anderson Distilling Company, 
and others to cancel certain stock, and set aside a conveyance of real 
estate. A motion in the circuit court for a preliminary injunction 
was denied. Complainant appeals. AflQrmed. 

W. J. Davidson, Wm. Coebel, and W. McD. Shaw, for appellant. 
Nelson & Desha and Humphrey & Davie, for appellees. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

TAPT, Circuit Judge. This is an appeal under the seventh section 
of the court of appeals act, as amended Pebruary 18, 1895, from an 
order of the circuit court refusing to allow a temporary injunction 
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pending the hearing of the cause. Tke plaintif? below held a ma- 
jority of the issued stock of E. L. Anderson Distilling Company, a 
corporation of Kentucky, organized for the purpose of the blending 
and sale of fine whiskies. Thirty thousand dollars of the par value 
of the stock remained unissued. The board of directors, by a vote 
of three of their number, who are hère défendants, B. W. Nelson, 
E. L. Anderson, and C. G. Menzles, against the vote of Wilbur H. 
Murray, the only remaining director, passed a resolution directing 
the purchase from the Wadsworth Watch-Case Company of a house 
and lot for the purpose of making the same the ofTice and warehouse 
of the distilling company. The price to be paid v^as the |30,000 of 
unissued capital stock. The stock was issued and delivered, and the 
deed executed. This bill was filed, averring that the proceeding 
was fraudulent, in that the three directors who voted for the passage 
of the resolution had a personal interest in the sale of the property 
to the corporation and in the issuance of the stock, différent from and 
in conflict with their duty as trustées and directors for the company. 
The averment of the bill was thàt the property was very much in- 
ferior in value to the value of the stock issued therefor; that the com- 
pany might, if the board of directors had chosen to do so, hâve paid 
• cash for the property. The prayer of the bill was that the stock 
might be declared null and void and of no effect, and that the same 
should be ordered canceled or retransferred by the défendants or 
holders thereof to the corporation, and the corporation be ordered to 
reconvey the real estate sold to it, and that the défendants, including 
the three directors and the présent holders of the newly-issued stock, 
be restrained and enjoined from voting it at any élection of the com- 
pany, and from exercising any rights as stockholders by reason 
thereof. A preliminary restraining order was issued by Judge 
Clark, on the exhibition of the bill, and the case came on for hearing 
on a motion for a preliminary injunction. Before' the motion, for 
the preliminary injunction was heard, the défendants flled an answer 
tothe bill, admitting the averments of the bill except those which 
charged the issuance of stock to be for an inadéquate considération 
and the directors to hâve an interest of a personal character in the 
transaction other than their interest for the company and its beneflt 
The cause was heard below on afSdavits and dépositions, and argued 
in full to the court. Some suspicions circumstances were intro- 
duced in évidence, tending to show a greater interest in the transac- 
tion on the part of E. W. Nelson than his interest as a stockholder and 
director in the company would naturally give him. But the court 
below was unable to find from the évidence that by a prépondérance 
of proof it had been established that either Nelson or any of the other 
directors had been unduly or improperly intluenced, or had any real 
interest in the transaction other than that as stockholders in the cor- 
poration. 

This appeal is under the seventh section of the act of the court of 
appeals, and, though it is an appeal from an order refusing an injunc- 
tion, we présume the same rule must obtain in the considération of 
such an order on appeal as we hâve already decided should govern 
us in appeals from orders granting injunctions. 
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In Duplex Printing-Press Co. v. Campbell Printîng-Press, etc., 
Co., 16 C. C. A. 220, 69 Fed. 250, we saîd: 

"The motion for a prellmlnary injunctlon necessarlly Involved the exercise 
by him [that is, of the judge below] ot a Sound judiclal discrétion In grantlng 
or wittibolding it. * * * We are to consider the correctness of the order 
froin the same standpoint as that occupied by the court granting it; and if 
we find, after a considération of the grounds presented to that court for 
its action, that its légal discrétion to grant or withhold the order was not Im- 
providently exercised, we should not disturb its action." 

See, also, Blount y. Société Anonyme Du Filtre Chamberland 
Système Pasteur, 6 U. S. App. 335, 3 C. C. A. 455, and 53 Fed. 98; 
American Paper Pail & Box Co. t. National Folding Box & Paper 
Co., 1 U. S. App. 283, 2 C. C. A. 165, and 51 Fed. 229. 

After a considération of the évidence presented to the court below, 
we do not find that the évidence makes such a case for the com- 
plainant below as to justify a flnding by us that the Sound judicial 
discrétion of the court in granting or withholding a preliminary 
injunction was improperly exercised. We reach this conclusion 
without préjudice to the issue now pending in the court below, and 
which may be brought hère on appeal from a final decree below, pre- 
sented on fuller évidence and on its merits. The appeal is dismissed, 
at the costs of the appellant. 



CITÏ OF GLADSTONE v. THROOP. 

(Circuit Court of Appeals, Sixth Circuit December 3, 1895.) 

No. 273. 

1. MUNICrPAlJ COBPORATrONS— MiCHIGAN Statutes. 

The Mlchigan statute of 1875, granting and deflning the powers of vil- 
lages (How. Ann. St c. 81), applies to villages incorporated after its 
passage, under the gênerai act of 1857 for the incorporation of villages, 
as well as under spécial acts, and, as to such villages, supersedes the pro- 
visions of the act of 1857. 
a. Same— Bonds— Validiïy. 

The village of G., Mlchigan, had power, under the statutes of that state, 
to grade and Improve streets, to assess the cost of such improvements 
upon abuttlng property, and to Issue bonds in anticipation of the collec- 
tion of such assessments, whlch, when coUected, should be applied In 
payment of the loan. The village dlrected the paving of a certain street, 
and assessed the cost of the improvement on the abuttlng property; but 
no preliminary resolution was passed flxing the Improvement and assess- 
ment district, the assessment was never confirmed by a two-thlrds vote 
of the trustées, and other formalities requlred by statute were neglected 
In maklng the assessment. Subsequently, after the acceptance of the 
work, and in order to pay the contracter, the village Issued bonds, used 
a part of the money received from the sale in paying the contracter, and, 
having paid him the balance due from the proceeds of the assessments, 
used the remainder of the proceeds of the loan in paying certain other 
bonds which were properly chargeable to Its gênerai fund. Held, that 
the failure to comply with the formalities in making the assessment, 
though It might bave rendered the assessment void If objected to by 
property owners, constltuted no défense to the bonds; such assessment 
having been coUected and the proceeds thereof or of the bonds having 
been diverted to an Improper purpose. 
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8. SâUB. 

Eeld, fnrther, that In the absence of évidence of the assessed value of 
the property in tlie assessment district it would be presumed, In sup- 
port of the valldlty of the bonds, that a statutory limitation of the assess- 
ment to 5 per cent, of such value had not been exceeded, it appearing 
that the total valuation of the village was such that 5 per cent, thereof 
would largely exceed the amount of the bonds, and that more than the 
amount of the bonds had been collected from the assessment wlthout ob- 
jection. 

i. Samb— Dépenses. 

A fallure to comply wlth a requirement of the statute authorlzlng the 
Issue of bonds by a municipal corporation, that such bonds shall state 
on their face the class to whlch they belong. does not constltute a légal 
défense to an action on such bonds when they represent a valid indebted- 
ness. 

6. Samb. 

It Is no défense, to an action upon bonds of a municipal corporation lu 
the hands of an assignée wlthout notice, that an illégal contract was made 
for the payment of a commission upon the saie of such bonds to an oflicer 
of the corporation, the first purchaser thereof, such commission never hav- 
Ing been actually paid. 

6. SAME — AUTHORITT TO BOBROW MONBT. 

When a municipal corporation is authorized to borrow money for the 
prosecution or completlon of a publie work, a loan efEected after the com- 
pletlon of the actual work, in order to comply with the contract of the cor- 
poration with the persons who did It, Is wlthin the splrlt and meaning of 
the statute giving such authority. 

In Error to the United States Circuit Court of the Western Dis- 
trict of Michigan. 

Thls was an action by Benjamin H. Throop against the city of Gladstone to 
recover the principal and Interest on five bonds, each of whlch was of the 
form following: 

"United States of America, State of Michigan, Village of Gladstone. 
"No. Ç2,000.00. 

"One year after date, for value received, the village of Gladstone .promises 
to pay to Bxchange Bank, Gladstone, or bearer hereof, the sum of two thou- 
sand dollars, in lawtul money of the United States, at the office of the village 
treasurer of the said village, with interest at the rate of seven per cent per 
annum, payable semlannually, as shown by and upon the annexed coupons, 
as they severally become due. Thls bond is one of a séries of flve bonds of 
llke ténor and date, issoed for the purpose of ralsing money for the payment 
of local improvements, voted by the légal qualifled voters of the said village, 
at the annual élection of the said village, duly called and held on the 6th day 
of March, A. D. 1888, and in conformity with Act 62 of the General Laws 
of 1875. The faith and crédit of the village of Gladstone are hereby pledged 
for the punctual payment of the principal and Interest of thls bond. In testi- 
mony whareof, the undersigned ottlcers of the village duly authorized to ex- 
écute thls obligation in its behalf hâve hereunto set their signatures thls flrst 
day of November, A. D. 1888. 

"(The Village of Gladstone. Incorporated 1887. Delta Co., Mich.) 

"Jas. J. Miller, Village Président. 

"Attest: Robert W. Davies, Village Clerk." 

Attached to each bond was a coupon for six months' interest. The défend- 
ant, the clty of Gladstone, whlch had succeeded to the obligations of the vil- 
lage of the same name, made the défense that the bonds were void because 
Issued wlthout statutory authority and wlthout the necessary vote of the 
people. The plaintlff had paid full value for the bonds before they f ell due, 
wlthout other notice of the clrcumstances of their issuance than what was 
contained in the récital of the bonds, and in the following certiâcate of the 
village clerk: 
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"Office of the Village aerk. 

"Gladstone, Mich., NoT. Ist, 1888. 
"Certifled copy of proceedlngs of the village council aa to thelr authorlty 
and the regularity of Issuance of bonds to pay for local Improvements: 

" 'Council Meeting, Feb. 13th, 1888. 

" 'On motion the pétition for paving both Delta and Minnesota avenues, 
signed by property owners, was adopted, and it was resolved that the ques- 
tion of bonding the village for the sum of ($15,000) fifteen thousand dollars 
for the purpose of raising funds for pavlng and curbing be submltted to a 
vote of the people as soon as may be, and in aceordance wlth the laws of 
the State of Miehigan. Said bonds to bear interest at the rate of seven (7 %) 
per cent, per annum, payable semlannually, at the office of the village treas- 
urer of Gladstone.' 

•* •Council Meeting, March «th, 1888. 

" 'Resuit of élection as to paving Delta and Minnesota avenues and issuing 
bonds to the amount of ($15,000) flfteen thousand dollars was presented, and 
same ordered filed. Vote standing: "For bonds, 135; against bonds, 28." ' 

" 'Council Meeting, March 19th, 1888. 
" 'Moved by Trustée Wllson that the expense of paving Delta avenue be 
assessed to the abutting property by the assessor at the time of the regular 
assessment, and that the same be spread upon the tax roll and collected at 
the same time and manner as the gênerai tax. Carrled. Call of ayes and 
nays.' 

" 'Council Meeting, Oct. 29th, 1888. 
" 'Moved by Trustée Allen that the pavement of Delta avenue be accepted 
from D. J. Kennedy, contracter. Carried.' 

" 'Council Meeting, Oct 30th, 1888. 
" 'On motion of Trustée Buchanan, the committee of five, of which the 
président Is chairman, appointed to arrange for funds wlth which to pay D. 
J. Kennedy, contracter of Delta avenue pavement, is hereby authorized to 
issue ($10,000) ten thousand dollars of bonds, being five bonds of ($2,000) two 
thousand dollars each, payable in one year after November Ist, 1888, bearing 
interest at seven per cent per annum, payable semlannually, same bonds to 
be signed by the village président attested by the clerk, whose actions are 
hereby confirmed. Carried on call of ayes and nays.' 

"I hereby certify that the foregoing is a true and correct copy of the pro- 
ceedlngs of the village council as appears from the records. 
"[Village Seal.] Robert W. Davies, Village Clerk." 

The facts shown by the village records were as foUows: The village of 
Gladstone was incorporated In November, 1887, under the gênerai provisions 
of ehapter 82 of Howell's Annotated Statutes, which was enaeted in 1857 
aad entitled "An act for the organization and incorporation of villages." In 
February, 1888, a pétition of property owners was flled with the council 
asklng that Delta avenue be paved. The pétition was accepted, and an ordl- 
nance for paving the street was passed. In March, council passed a resolu- 
tion assessing the expense of paving Delta avenue to the abutting property 
holders, same to be spread on tax roll and collected at same time and manner 
as gênerai tax roll. Bids were advertised for, and the bid of Kennedy was 
accepted. The contract was made accordingly in May. In July the assess- 
ment roll was approved and placed In hands of marshal for collection. An 
additional assessment of two dollars was imposed on lots abutting on Delta 
avenue. The work was done and accepted on October 29th. On October 30th, 
at a meeting of council where ail members but one were présent, a committee 
was appointed to arrange to secure funds to pay contracter, and authorlty 
was given to Issue the flve bonds of $2,000 each hère in suit. The bonds 
were sold to one McKinney, who was cashier of Bxchange Bank, and also 
treasurer of the board, with an agreement to pay him 5 per cent, commission, 
which never was in fact paid. The money for the bonds was pald: $4,000, 
November 23, 1888; $2,000, January 1, 1889; $2,000, February 1, 1889; $2,000, 
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February 28, 1889. There were coUected from assessmenta: In December, 
about $10,000; In January, 1889, about $300; and In February, about $6,000. 
The total of assessments and proceeds from bonds amounted to $27,448.84. 
After paylng the contracter what was due, there was left a balance of $6,069.- 
43. This sum was devoted by the city couneil to take up $6,500, face value, of 
village bonds Issued to pay for paving the street intersections on Delta avenue. 
Thèse vcere a différent séries of bonds from that heie in suit, and the cir- 
cumstances of thelr issue were as follows: In February, when a pétition 
from the property hoMers was filed in couneil praying for the improvement 
of Minnesota and Delta avenues, the committee to whom it was referved 
reeommended that it be granted, subject to the action of the voters of the 
village in authorlzing the issue of bonds to pay for the paving of the streut 
Intersections on both avenues. Accordingly the couneil granted the pétition, 
and also resolved "that the question of bonding the village to the amount of 
fifteen thousand dollars for the purpose of raising funds for paving and 
curbing thé street intersections in Delta and Minnesota avenues * * * be 
submitted to a vote of the village as soon as may be, and in accordance 
with the laws of Michigan. • * *" The couneil passed a resolution in favor 
of bonding the village for this pui-pose. The élection was held on March 6, 
1888, and resulted in a vote of 135 for the bonds and 28 against bonds. On 
June 4, 1888, the couneil passed the following resolution: "Whereas, it ap- 
pears that the $15,000.00 of bonds authorized to be issued by this board by 
its resolution of February 13, 1888, Is in excess of the amount allowed by 
the statute of this state: Therefore be it resolved, that instead of said 
amount there be issued bonds under the authority of the élection held March 
6, 1888, to the amount of $6,500 In lieu of the amount previously voted." The 
theory upon which this correction was macle was that the power of the vil- 
lage in such a case was limited to an issue of bonds to be paid by gênerai 
taxation, not to exceed 2 per cent, of the total assessed valuation of the prop- 
erty in the village, which was $370,800. Thèse bonds were issued, and the 
proceeds were used to pay the amount dvie from the village to the contracter 
for intersections on Delta avenue. When they fell due, as already stated, 
instead of paying them by levying a gênerai tax, as provided by law, the 
couneil ordered the treasurer to take them up wlth the $6,069.43 surplus in 
the Delta avenue paving fund created by the Issue of the $10,000 of bonds 
hère in suit. The certificate of the village clerk exhibited to the plaintifC 
was, therefore, incorrect, in the statement that the issuance of the $10,000 
of bonds hère In suit was voted for by the people. The vote was only upon 
the question of issuing intersection bonds. The learned judge at the circuit, 
at the Glose of the évidence, directed the jury to return a verdict for the 
plaintiff, on the ground that the couneil had authority to issue the bonds 
without a vote of the people, and that, even if the statutory requirements had 
not ail been fulfilled to render the bonds valid as such, the village, and its 
successor, the défendant city, were liable for money had and received to Its 
benefit from plaintlft's assignée. 

Alfred P. Smith, for plaintiff in errer. 

Bowen, Douglas & Whiting, for défendant in errer. 

Before TAPT and LUETON, Circuit Judges, and SEVEEENS, 
District Judge. 

TAFT, Circuit Judge (after stating the facts). It is first neces- 
sary to détermine wliich of the statutes of Michigan conferred and 
prescribed the powers of the village of Gladstone when the bonds 
hère in question were issued. In 1857 the législature of the state 
enacted a gênerai law providing for the orgànization and incorpo- 
ration of villages by county boards of supervisors. This law was 
amended in 1859, in 1863, and in 1869, and as thus amended was in- 
corporated in the Compiled Laws, and in Howell's Annotated Stat- 
utes as chapter 82. It was under this chapter that the village of 
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Gladstone was incorporated in 1887. The chapter provided a mode 
by which, upon the pétition of.citizens living within the limita of 
the proposed village, any territory having not less than 300 inhab- 
itants might be organized and incorporated into a village, with the 
powers deflned in the act, and with boundaries flxed in the pétition 
and approved by the supervisors. Power is given in section 2999 
to the président and board of trustées to improve streets, and to 
provide for defraying the cost of the same by assessments upon the 
abutting property, "provided that no pavement of streets or high- 
ways shall be ordered or made until submitted to and approved by 
a majority of the légal voters of such village, expressed by ballot 
at a gênerai village élection or spécial élection called for the pur- 
pose." This power was conferred by the amendment of 1859. No 
authority is given by chapter 82 to villages to borrow money or to 
issue bonds, and the bonds in suit were issued without lawful au- 
thority nnless the provisions of chapter 81 of the same statutes 
bave application to villages incorporated under chapter 82. Chap- 
ter 81 is merely the compilation of an act of the Michigan législa- 
ture, passed in 1875 and entitled "An act granting and defining the 
powers and duties of incorporated villages." It provides, in its flrst 
section, "that ail villages hereafter incorporated shall be subject to 
the provisions of this act." As the village of Gladstone was incor- 
porated after 1875, the inference would seem clear that it was sub- 
ject to the provisions of the act ; but the argument is pressed that by 
its subséquent sections the act of 1875 can only apply to villages in- 
corporated by spécial act. Thus section 2 provides "that the bound- 
aries of the village, the time and place for the flrst élection therein, 
the time and manner of registering voters, and the manner of giv- 
ing notice of such élection shall be provided for by the spécial act 
incorporating such village." This language, it is insisted, excludes 
the application of the chapter to any villages but those incorpo- 
rated by spécial act. But section 5 of the act repeats the very gên- 
erai language of the flrst section as follows: 

"Ail villages hereafter incorporated shall be bodles politlc and corporate 
under and by the corporate name assumed by or desiguated for them as 
hereinbefore provided and by such name may sue and be sued, contract and 
be contracted with, acquire and ho!d real and personal property for the pur- 
PQses for which they were incorporated, hâve a common seal, and change its 
name at pleàsure, and exercise ail the powers in this act conferred." 

We do not think that the words of section 2 can be held to qualify 
the very sweeping language of the flrst and flf th sections. AU that 
section 2 was intended to déclare was that the détails mentioned 
therein were not to be flxed under this act, but under that act by 
which the particular village should be incorporated. Such détails 
were flxed by the pétition and approval of the board of supervisors 
in the case of villages incorporated under chapter 82 or the act of 
1857. It must be borne in mind that Howell's Annotated Statutes 
of Michigan, as well as the Compiled Laws of 1871, were mère offi- 
ciai compilations or arrangements of laws which took their force 
from their original enactment. Stewart v. Riopelle, 48 Mich. 177, 
12 N. W. 36. They are not revisions, in which ail the parts are to 
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be construed together as if passed together. The laws contained 
in them are to be treated exactly as if still in thé books of Session 
Laws, and the later in date must prèvail over that which is earlier, 
because it is the latest, and therefore the controlling, command of 
the législature. . We must not be confused, then, by the fact that 
chapter 82 and chapter 81 are printed in the compilation as though 
both are in force; for if they contain inconsistent provisions con- 
cerning the same subject-matter, the earlier must be deemed pro 
tanto repealed. People v. Hobson, 48 Mich. 27, 11 N. W. 771. The 
confusing character of this législation concerning villages ânds 
some explanation in its history. The act of 1857, with its amend- 
ments, providing for incorporation by the supervisors, and deûning 
the village powers, obviously proved to be inadéquate, and in 1873 
(Laws 1873, p. 368, No. 179) an act was passed in which a somewhat 
more elaborate method of organizing villages by gênerai laws was 
provided, and widely-extended powers were given to villages incor- 
porated under the act, and ample opportunity was given to ail vil- 
lages theretofore organized to be reincorporated under the new law, 
and to acquire the new powers therein conferred. This act of 1873 
was declared unconstitutional by the suprême court of Michigan, 
for the reason that its scheme for the incorporation of villages in- 
volved a législative délégation to unoflQcial persons of the power to 
détermine the boundaries and other important particulars of the 
village organization. The act of 1875 seems to hâve been a re- 
enactment, for the purpose of increasing the powers of ail villages 
thereafter incorporated, under whatever law, of a large part of 
those chapters of the act of 1873 which described the powers of vil- 
lages, without any attempt to provide a new mode of incorporation. 
In the hasty adaptation of the sections of the act of 1873 to the pur- 
poses of the act of 1875, words are permitted to remain in the vari- 
ons sections of the latter act that really hâve no place there, be- 
cause that to which they referred in the former act is omitted in 
the latter. Thus, in section 5 of the act of 1875, already quoted, 
the corporate names of the villages are referred to as "assumed by or 
designated for them as hereinbefore provided." Now no previous 
provision for such an assumption or désignation can be found in 
the act of 1875, but a référence to the' act of 1873 shows that section 
5 was taken bodily from the act of 1873, where can be found anté- 
cédent words to satisfy its meaning. But, however difflcult to rec- 
oncile completely the words of certain sections of this act because 
of thèse peculiarities in its législative growth, we hâve no doubt 
whatever that it was the intention of the Michigan législature, both 
in passing the act of 1873, and in subsequently passing that of 1875, 
to enact a municipal code applicable to ail villages subsequently in- 
corporated, whether incorporated by spécial act or under the mode 
provided by the act of 1857. For the government of villages there- 
after incorporated the act of 1875 must supersede that of 1857 in 
every respect where the two cover the same ground. The act of 
1875, unlike that of 1857 and that of 1873, did not attempt to deal 
with inccrporating villages by gênerai law. Therefore the provi- 
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sions of the act of 1857 as to incorporation remained unaffected by 
that of 1875, but in other respects the act of 1857 in relation to vil- 
lages organized after 1875 must be regarded as superseded. The 
act of 1857 in ail its parts must still remain on the statute book to 
govem villages incorporated before 1875, to which the act of 1875 
had no application, and thus the one or two amendments to the act 
of 1857 which hâve been passed since 1875 hâve relation only to 
that class of villages. 

It is well settled in Michigan, as elsewhere, that where a subsé- 
quent statute covers thewhole ground occupied byan earlier statute, 
it repeals by implication the former statute, even where there is 
no répugnance. Shannon v. People, 5 Mich. 71; Breitung v. Lin- 
dauer, 37 Mich. 217; Dewey v. Manufacturing Co., é2 Mich. 399, i 
N. W. 179; Feige v. Railroad Co., 62 Mich. 1, 28 N. W. 685; U. S. 
V. Claflin, 97 U. S. 546; Murdock v. Memphis, 20 Wall. 590; U. S. 
V. Tynen, 11 Wall. 88. Under the act of 1875, c. 7, §§ 17-19, and 
chapter 8, § 3 (How. Ann. St. §§ 2863-2865, 2904), the board of trus- 
tées or council of the village is given power to pave streets and as- 
sess the cost thereof on abutting property without a vote of the peo- 
ple. Thèse provisions, though not répugnant to section 2999 of 
chapter 82,requiring a vote of the people to authorize paving streets, 
take its place, and remove the necessity for any such popular vote 
in ail villages organized after the act of 1875 and subject to its pro- 
visions. We hâve only to inquire, therefore, whether thèse bonds 
were issued in accordance with the requirements of the act of 1875, 
or chapter 81 of Howell's Annotated Statutes. 

Section 2863 provides that the village council shall hâve author- 
ity to grade, pave, curb, and otherwise improve streets. Section 
2864 provides that the expense of such improvement may be de- 
frayed by foot-front assessment, or in part from such assessment 
and in part from the gênerai or spécial street fund of the village, 
and that the lots assessed by front feet shall constitute an assess- 
ment district. Section 2864 provides that the village, out of the 
gênerai highway fund, shall pay for street intersections and the 
frontage of village property as a private owner. Section 2904 pro- 
vides that when the council shall détermine to make an improve- 
ment, to be paid in whole or in part by assessment, it shall 6o dé- 
clare by resolution, stating the improvement, the proportions to be 
paid, respectively, by spécial assessment and by gênerai taxation, 
and the lands or district to be assessed. Section 2913 provides that 
if any assessment should prove insufflcient to pay for the improve- 
ment the council might impose additional assessment within the 
limitations prescribed for assessments. Section 2926 provides that 
the council may raise, by spécial assessment upon lands in spécial 
assessment districts, for the purpose of defraying the expense of 
paving and improving streets, charged upon the lands in proportion 
to frontage, such sums as they shall deem necessary to defray the 
costs of the improvements, but not to exceed in any one year 5 per 
cent, of the assessed value of the property in the district chargeable 
with the expense. Section 2953 provides that the council by a two- 
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thirds vote may borrow, in anticipation of ihe collection of spécial 
assessments actually made for any local improvement, such sum, 
not exceeding the assessment, as may be necessary for the prosecu- 
tion or completion of the improvement; and the assessment, when 
collected, shall be applied in payment of the loan. Section 2957 
provides that, for any loans lawf ully made, the bonds of the village 
may be issued, and that each bond shall shov? upon its face the 
class of indebtedness to which it belongs, and from what fund it is 
payable. 

It is évident from this review of the statutes that the village 
couûcil had authority, without a vote of the people, to order an im- 
provement of Delta avenuej to assess its cost upon the abutting 
property holders, to borrow money in anticipation of the collection 
of valid assessments, and to issue bonds to évidence such a loan. 
There are certain steps enjoined in the levying of thèse assess- 
ments, and it is insisted by counsel for the plai^tiff in error tliat 
they were not taken, that the assessment was accordingly invalid, 
and that the bonds were therefore void. Thus it is pointed out 
that under the statutes a spécial improvement, to be paid for by 
assessment, can only be ordered by a two-thirds vote of ail the trus- 
tées elect, and that the ayes and nays must be spread on the jour- 
nal; that no preliminary resolution was passed flxing the improve- 
ment and assessment district; that the assessment was never con- 
firmed by a two-thirds vote; that the issuance of the bonds was had 
at a spécial meeting, called without proper statutory notice, when 
some trustées were absent. Thèse objections to the validity of the 
assessments might be good if they had been made by those property 
owners who were assessed, but it is not shown that the assessments, 
or any of them, were defeated on thèse grounds. So far as appears, 
the village collected the assessments levied, and it cannot now be 
heard to plead the illegalityof the assessments which it has collected 
as a reason for not paying the bonds which it issued in advance of 
the collection of such assessments. Dill. Mun. Corp. § 459; Ar- 
genti V. San Francisco, IG Cal. 255. The évidence shows that the 
flrst |4,000 paid to the village by the purchaser of the bonds was 
used to pay the contractor; that then |17,000 of assessments was 
collected and paid the contractor; and that the remaining $6,000, 
paid by the purchaser of the bonds, was not used to pay the con- 
tractor, but remained in the treasury until taken to pay the inter- 
section bonds, which should hâve been paid by gênerai levy. It 
was plainly the duty of the council to hâve used $4,000 of the as- 
sessments to pay the first $4,000 of bonds, and to hâve retained the 
proceeds of the remaining |6,000 of bonds to take them up when 
they fell due. Clearly, the wrongful diversion of the assessments 
.properly applicable to the bonds, and of the unexpended $6,000 also 
applicable to them, cannot enable the city to escape a liability law- 
fully assumed. The évident purpose of the law was that the crédit 
of the whole city might be pledged to pay bonds, the proceeds of 
which should be used to anticipate assessments levied on a particu- 
lar district, and that the city could thereafter relieve itself bj' using 
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the assessment returns to pay the bonds. If the city bas failed to 
do this, when it had the power, the bondholders cannot be tbereby 
prejudiced in the recovery of that which they advanced, in proper 
reliance upon the city's liability. The |6,000 of bonds which the 
city did not need assessments to pay, it used for another purpose to 
pay a lawful debt, which it ought to hâve paid by gênerai taxation. 
Glearly, ex equo et bono, it owes this money to those from whom it 
came, and it cannot avoid its payment by any plea of want of power 
or regularity in obtaining it. Parkersburg y. Brown, 106 U. S. 487, 
503, 1 Sup. et. 442, and cases there cited. 

It is said the bonds were illégal because in excess of 5 per cent, 
of the assessed value of the property in the district. There is no 
évidence what the assessed value of the district was. It is in évi- 
dence that the total assessed value of the entire village was |379,- 
000, and 5 per cent, of that is $19,000. This leaves it entirely pos- 
sible that that 5 per cent, of the abutting property on Delta avenue 
which constituted the assessment district much exceeded |10,000, 
and until it is otherwise shown to the contrary, it will be presumed, 
in support of the validity of the bonds, that this limitation was not 
exceeded. In any event, objection cannot be made by the village, 
afterithascollected more than $10,000 in assessments, that the bonds 
were issued in excess of légal authority. The limitation applied to 
the assessments, not to the bonds, and was for the beneflt of the 
abutters. If the abutters made no objection and paid the assess- 
ments, it is not for the city, when sued for bonds issued in lieu of 
assessments, to avoid their payment by a plea that was only for the 
abutters to urge, and which they waived. 

A very technical argument is made to show that the village had 
no power to borrow money in advance of collecting the assessment 
unless the improvement was uncompleted. It is said that because 
hère the work was done, the borrowing of money to pay the con- 
tracter at such a time could not be said to be for either the prosecu- 
tion of the work or its completion, as required by statute. It seems to 
us that it was borrowed to comply with the contract of the village for 
the completion of the work, and so was within the spirit and meaning 
of the statute. The resolution under which the bonds were issued 
directed their issue to pay the contractor, and did not expressly 
recite that they should be issued in anticipation of assessments, but 
as there was no power to issue them except for this purpose, and as 
this was plainly what they were issued for, we cannot see why the 
village, and its successor, the city, should not be liable upon them as 
lawfully-issued bonds, even if the resolution giving them circulation 
was not drawn with légal accuracy. 

A similar answer must be given to the défense that the bonds do 
not state upon their face the class of bonds to which they belong. 
Such a defect might be quite material in considering the liability of 
a city to a bona flde purchaser for value who relied on the apparent 
validity of the bond under the law to escape équitable défenses of 
the obliger, but hère there is no défense to the debt which the bond 
évidences, and a technical compliance with the law in the form of 
the instrument becomes immaterial. 
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It is further objected that no recovery should be had for thîs 
debt, becauee the first purchaser of the bonds was the city treasurer, 
who was promised a commission of 5 per cent, for the sale, in the 
face of a statute which made it unlawf ul for any city or village ofû- 
cer to enter into a contract with the city or village, in which con- 
tract he was to receive from such city or village a valuable consid- 
ération. The commission promised in this case was never paid. 
Conceding the contract to pay the commission to bave been unlaw- 
f ul and void under the statute, the sale of the bonds was neverthe- 
less clearly separable from that for the commission, and it would be 
the grossest injustice to hold the city freed from the obligation of 
the bonds in the hands of an assignée who had paid value for them 
without notice, because their delivery and sale had been accompanied 
by an unlawful collatéral stipulation with the first purchaser, as to 
a commission, which was never fulfllled. 

On the whole case, we think the judgment of the court below was 
right, and it is aflQrmed. 



KRUMSIEG et ux. V. MISSOURI, K. & T. TRUST CO. et al. 
(Circuit Court, D. Minnesota, Fifth Division. January 10, 1896.) 

1. USURT— CONTBACT TO RbLEASE DeBT IN CaSB OP DBATH. 

One K., having applled to défendant for a loan of $2,000, entered into 
a contract with it wlilcti provided that K. should give 10 promissory 
notes for $360 each, payable In Installments of $30 per month, to be se- 
cured by mortgage on real estate, and that In case of K.'s death be- 
fore the full payment of the notes the remainder of the debt should be 
released by défendant, K. agreelng to pass a médical ezamination before 
the exécution of the contract The notes and mortgage were given ac- 
cordlng to the contract, K. receiving In cash $1,970, and Installments 
amountlng to $1,230 were paid. It appeared that défendant had an ar- 
rangement with a Ufe Insurance company for Indemnity against loss by 
E.'s death, for which it paid much less thaa the amount which K. had 
agreed to pay in excess of the loan and légal Interest. Held, that the 
contrait was contrary to public policy and tainted with usury, and that 
K. was entltled to a cancellation of the notes and mortgage. 
9. Samb— TENDBRiira Back Procbbds— Minnbsota Law. 

In Minnesota It is not necessary for the maker of a usurious contract to 
tender back the money received, as a condition of obtalning relief from 
such contract. 

This was a suit by Théodore M. Krumsieg and wîfe against the 
Missouri, Kansas & Texas Trust Company and the Union Trust Com- 
pany of Philadelphia, Pa., to cancel a mortgage on the ground of 
usury. 

J. B. Richards, for complainants. 
William G. White, for défendants. 

NELSON, District Judge. The bill allèges: That on or about 
July 29, 1890, complainant Théodore M. Krumsieg made a written 
application to défendant, a corporation of the state of Missouri, for 
a loan of $2,000, to be secured upon certain property owned by com- 
plainants in the city of Duluth, Minn., and among the conditions in 
said application was the following: 
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"In considération of the above premlses, 1 agrée to exécute and dellver 
to the sald Company 10 promissory notes, each of the smn of $360, payable 
In monthly Installments of $30, commenclng at date of signing contract 
The sald notes cover principal sum loaned, Interest, and cost of guaranty to 
caneel debt in case of death, and shall be secured by good and sufflcient 
deed of trust or mortgage executed by myself and wife on said ground and 
Improvements. The contract hereafter to be entered Into, If my application 
shall be accepted and contract entered Into in wrlting between myself and 
sald Company, shall provide that the mortgage or deed of trust given to secure 
the above notes shall contain a clause guarantying, in case of my death be- 
fore payment of any unpald installments, a release of unpaid portion of debt, 
If I shall bave promptly paid previous installments and kept other condi- 
tions. As part of foregolng condition, I agrée, before aceeptance of this ap- 
plication and the exécution of said contract, to pass such médical examina- 
tion as may be required by said company, and to pay said company the usual 
fee of $3 therefor, and to pay ail fées for recordlng deed of trust or mort- 
gage." 

That thereupon Théodore M. Krumsieg passed the médical exami- 
nation required, paid the fee demanded, and complainants then exe- 
cuted 10 certain promissory notes, each for the sum of $360, dated 
September 5, 1890, payable in monthly installments of $30, with in- 
terest at 10 per cent, after due; 41 of which installments, amount- 
ing to $1,230, hâve been paid. That on the same day, in order to 
secure thèse notes, they executed and delivered to défendant Mis- 
souri, Kansas & Texas Trust Company a mortgage on the prem- 
ises, with the usual covenants of warrajaty and defeasance, reciting 
the indebtedness of $3,600 in manner and form aforesaid, and con- 
taining in addition thereto the following clause: 

"And It Is further understood and agreed by and between the sald parties 
of the flrst part, their executors, administrators, or assigns, and the said 
party of the second part, the Missouri, Kansas & Texas Trust Company, that 
In case sald Théodore M. Krumsieg, one of the parties of the flrst part, 
should die after the exécution and dellvery of the said notes and this mort- 
gage, and wlthin ten years thereafter, each and every of the sald notes re- 
mainlng unpald at the said date shall be surrendered to the executors or ad- 
ministrators of the sald Théodore M. Krumsieg, one of the parties of the flrst 
part, and this mortgage shall be canceled and satlsfled: provided, however, 
that said parties of the flrst part shall hâve promptly paid each monthly in- 
stallment that shall hâve become due prier to his death, accordlng to the 
terms of the notes hereinbefore mentioned, and that he bas not committed 
suicide wlthin two years» and has not, without written consent of the party 
of the second part, visited the torrld zone, or personally engaged in the busi- 
ness of blasting, mining, or submarine opérations, or in the manufacture, 
handling, or transportatlon of explosives, or entered into the service of any 
rallroad train, or on a steam or saillng vessel, for two years." 

The bill allèges further that the sole considération for the notes 
and mortgage was (1) the sum of $1,970, together with the interest 
thereon from date until maturity of the installment notes; and (2) 
the clause in the mortgage last referred to, which latter was in fact 
an arrangement between défendant and the Prudential Life Insur- 
ance Company of Newark, N. J., to save the former harmless from 
any loss that might occur to it in case of the death of complainant 
Théodore M. Krumsieg during the term covered by the mortgage. 
There is also an allégation that défendant has not complied with the 
laws of the state of Minnesota governing life insurance companies, 
and that the contract is therefore void. Complainants ask that the 
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mortga^e be canceled of record, and the remainîng notes be deliv- 
ered up to them. The answer dénies that the contract is usurious, 
and allèges that the sum of |1,970 received by complainants, with 
the légal interest thereon, and the cost of the guaranty of défendant 
to cancel the loan in case of the death of Théodore M. Krumsieg 
during the continuance of the contract, constituted a full and ample 
considération for the notes and mortgage in question, and that the 
same was so understood and agreed to by complainants at the time 
of the exécution of the contract. A stipulation was subsequently 
entered into by which the Union Trust Company of Philadelphia, 
Pa., was made a party défendant. 

This contract cannot be upheld. It is contrary to public policy, 
and tainted with usury. Ingenious and novel in character, it must 
bave taxed to the utmost the skill of the originator. It bas about 
it certain features of life insurance, — a plan denominated by the 
counsel and some of defendant's witnesses "the reverse of endow- 
ment insurance." It is certainly not an ordinary "life insurance con- 
tract," in the gênerai acceptation of the term. One of defendant's 
witnesses describes it as f ollows : 

"It Is similar to a straight loan, in that the borrower gets his money In ad- 
vance. It is différent from a straight loan, in that the borrower gradually 
pays the loan off by installments, and that at the end of the period, If he has 
kept his Installments paid up, the mortgage which he has given as seeurity 
therefor Is satisfled, with this » * • additional feature: that if, while the 
contract Is running, he should die, no matter whether he has paid one or 
many installments, the mortgage Is Immedlately thereupon satisfied." 

The undoubted purpose of the défendant was to loan money, and 
at the same time secure, as far as possible, indemnity against loss to 
itself, at the expense of the borrower. The suprême court of Min- 
nesota describes a similar contract, in substance, as a loan of money 
with an agreement for perpétuai forbearance in case of death, and 
holds that the contingency set up — ^the continuance of the life of the 
borrower — was a mère contrivance to cover usury. Trust Co. v. 
Mcliachlan (Minn.) 61 N. W. 560. Complainants could not hâve ob- 
tained the loan without submitting to this feature of the contract, 
the resuit of which, when carried out, is togive défendant a greater 
compensation for the use of the money than that allowed by the 
law of Minnesota. It is undisputed that défendant had a contract 
with the Prudential Insurance Company of Newark, N. J., under 
which it secured indemnity against loss upon transactions similar 
to the one in question, and that in this instance it obtained a policy 
of insurance upon the life of Théodore M. Krumsieg, in favor of 
itself, upon what is called the "Renewable, Eeducing Term Plan." 
Such policies were to be issued for 10 successive years, decreas- 
ing in amount payable each year, so that as the payments were 
made upon the loan the amount of insurance upon the life of the 
borrower was also decreased. It is not necessary to décide whether 
this contract could be upheld in case the lender had charged com- 
plainants merely the amount it paid the insurance company for in- 
demnity, for it appears conclusively from the testimony that it 
bound them to pay a sum far in excess of the cost to it for this in- 
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demnity. Such a contract is usurious, under the law of Minnesota, 
and the agreement for perpétuai forbearance does not relieve it 
from the taint. 

Complainants seek the cancellation of the mortgage and notes, for 
usury. The suprême court of Minnesota, in the case of Scott v. 
Austin, 36 Minn. 460, 32 N. W. 89, 864, held that under section 
2214, Gen. St. 1894, which déclares that ail usurious notes, convey- 
ances, contracts, and securities "shall be void," except as to certain 
bona fide purchasers, it is not necessary for the party thus situated 
to tender or pay the amount of money received, as a condition of 
obtaining relief. 

TJpon the other point made by counsel for complainants, — ^that 
such a contract is in violation of the laws of Minnesota with référ- 
ence to insurance companies, — it is not necessary for the court to 
pass. Complainants are entitled to a decree, with costs; and it is so 
ordered. 



CENTRAL TRUST CO. OF NEW YORK v. EAST TENNESSEE LAND CO. 

(Circuit Court, E. D. Tennessee, S. D. December 20, 1895.) 

Fraudulent Convbyakce— Evidence. 

A mortgage of Its assets, real and personal, made by a land company to 
secure bonds provided that until default the company should retain the 
mortgaged property and the income theref rom, and bave the same power to 
control and sell the same as if the mortgage had not been made, and that 
upon the sale of any part thereof a release for such part should be given 
by the trustée in the mortgage. It appeared that the mortgage eovered ail 
such solid assets as wouid furnish grounds of confidence to creditors. Held, 
that the mortgage was void as against existlng creditors, but not as against 
subséquent creditors. 

This was a bill in equity by the Central Trust Company of New 
York against the East Tennessee Land Company to f oreclose a mort- 
gage made by the East Tennessee Land Company, August 28, 1891, 
to secure $1,000,000 of bonds, dated and issued October 1, 1890, 
part of which had been sold and negotiated prior to the exécution of 
the mortgage. The form of the bonds was incorporated and made 
part of the mortgage. They were payable 20 years after date, with 
interest payable semiannually; and each bond showed that it was 
one of the million issue, and contained the following provisions: 

"For the payment of said bonds, and each and every of them, said com- 
pany pledges its corporate faith, and hereby créâtes a charge and lien upon 
ail the real property which it now owns or may hereafter acquire" in certain 
counties named. "The charges and lien hereby created on said land shall 
entltle the holders of said bonds to priority of satisfaction ont of the same 
over ail debts which may hereafter be created by the company: provided, 
that the charge and lien thus created in favor of the holders of said bonds 
shall be eqnal among ail the holders; * • • provided. further, that 
uothing herein contained shall be so construed as to prevent the company, at 
ail times prior to default herein, from taklng and keeping possession of said 
lands, and using the same in the usual and ordinary course of business, 
and receiving and using the rents, issues, and profits arising therefrom, or 
from selling, conveying, leasing, or otherwise disposing of said lands, or 
any of them, to bona flde purchasers; and the sale of the land by the com- 
pany in the ordinaiT course of its business shall not be construed to be pro- 
v.7lF.no.3— 23 
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hibited or prevented, and aJl lands so sold by it In good faith shall be relieved 
and discharged from the lien of sald bonds; It belng the purpose of thls 
clause to permit the free and usual conduct by sald Company of its business 
o£ buying and selllng lands unrestricted by tbe terms of thls bond." 

Then follow the conveying clauses of the mortgage, and the de- 
scription of the property, consisting of ail freehold and chattel in- 
terests in land, and ail interests which the company has in "con- 
tracta, options, and agreements," and ail after-acquired lands or in- 
terests in lands. It then provides as follows: 

"Untll default shall be made In the payment of principal or Interest of 
sald bonds, or some or any of them, or in some other covenant or agree- 
œent herein made, to be kept and performed by sald party of the flrst part, 
the sald party of the flrst part shall be permltted to possess, use, keep, 
and enjoy sald lands, and every part thereof, with thelr appurtenances, and 
to take minerai, tlmber, stone, and other substances therefrom, and to take 
and use the rents, incomes, Issues, and profits of every part thereof, In the 
same manner, and wlth the same effect, as though thls mortgage deed of 
trust had not been executed." 

The trustée covenants for itself, its successors and assigns, that: 

"It wlU at ail times, when the party of the first part Is not in default In 
any of the covenants and agreements In thls- mortgage made and provided, 
release, on the request of the président and secretary of the first party, from 
the lien of this mortgage, ail such lots, pareels, or tracts of land herein con- 
veyed as shall from time to tlme be sold by the party of the flrst part In 
the usual course of its business as a land company, upon the followlng ex- 
press terms and conditions, however: (1) Tbat no property subject to the 
lien of this mortgage shall be released unless the same shall be bona fide 
sold at such price as shall, from tlme to tlme, be flxed and determined by 
the executive committee of the party of the flrst part, which sald price so 
flxed shall at ail tImes be open to the Inspection of the trustée herein named, 
or any agent or attorney designated in writing by such trustée; and, in the 
event the sald trustée shall be of the opinion that any lot or parcel of land 
Is priced too low by the sald executive committee, the schedule or sale price 
llst of sald lot or parcel of land shall at once be advanced to such price or 
sum, not above the real market value, as such trustée shall flx, and such 
lot or parcel of land shall not thereafter be sold at a less price than so flxed. 
(2) That no property subject to the lien of this mortgage shall be released 
unless the same Is sold bona fide to an actual purchaser; and the purchaser 
shall. In case of town lots, hâve a down payment of at least one-third of the 
purchase price, and, in case of other lands, a down payment of at least one- 
flfth of the purchase price; the deferred payments to be evidenced by the 
notes of the purchaser, bearing interest at the rate of six per cent, per 
annum, payable annually, and secured by a vendor's lien on the property 
sold, expressly reserved In the deed conveying the same; provided, that 
such down or deferred payments may be made In the stock of the company, 
as now provided by its by-laws, or in any of the securities of the company 
which, by the terms thereof, are now receivable in payment of such down 
or deferred payments; and provided, further, that the trustée shall release 
such lots and pareels of land from the lien of this mortgage as said flrst 
party has heretofore or may hereafter give or donate to any rellglous or 
charitable purpose or use, or to any municlpallty for municipal or school 
purposes, or to any manufacturlng or Industrlal company for a manufactur- 
Ing site in or near the clty of Harriman, Tennessee, or to any railroad com- 
pany for a right of way through any of the lands hereby conveyed; it being 
expressly understood that the afildavlt of the président or any vice président 
of the party of the flrst part, settlng forth the existence of the facts requir- 
Ing the release of any lots, tracts, or pareels of land under this clause of this 
deed, shall be sufllcient évidence to authorize the trustée to exécute the 
release required herein." 
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For the purpose of creating a sinking fund, the mortgagor then 
agrées that on or before the lOth of January and July of every year 
it will pay or cause to be paid to the trustée 20 per cent, of tbe 
proceeds of ail sales of lots and tracts of land made by it during 
the preceding six months. It is provided that this 20 per cent, may 
be paid in money or notes given for land; or the corporation may, 
at its élection, pay in 40 per cent, of the amount of sales in bonds. 
But it is expressly understood and agreed that when the purchaser 
of lands has paid for the same in "proflt-sharing certiflcates," or 
coupons of such certiflcates, theretofore issued by the company, or 
in the stock of the company, no percentage of such payments are 
to be made to the sinking fund. The mortgage then proyides for 
investing the sinking fund in the bonds secured by the mortgage. 

Previous to the flling of the foreclosure bill by the Central Trust 
Company an insolvent bill had been filed in the same court by 
Ferdinand Schumacher and others; the insolvency of the East 
Tennessee Land Company had been adjudged, and receiyers ap- 
pointed; and upon the flling of the foreclosure bill the receivership 
was eitended to this case, By leave of court the receivers an- 
swered, resisting the validity of the mortgage sought to be fore- 
closed, and insisting that it was void in law, because it proTided 
that the mortgagor should retain possession and full power of dis- 
position of the mortgaged property, and created a trust and reserved 
beneflts in favor of the mortgagor, 

Butler, Stillman & Hubbard and Wheeler & McDermott, for Cen- 
tral Trust Co, 

Kussell, Eobinson & Winslow, for bondholders. 

Eobert Pritchard and Jérôme Templeton, for receivers of the 
East Tennessee Land Co. 

C, E, Lucky, for unsecured creditors. 

SEVEEENS, District Judge, sitting by désignation because of 
the disability of CLARK, District Judge (after stating the facts). 
The mortgage and lien attempted to be executed and created by the 
East Tennessee Land Company were, in my opinion, fraudulent and 
void in law as to then existing creditors. The facts show, in sub- 
stance, that the company, having gone on and created debts until 
it was necessary to raise further means for continuing its business, 
resorted to the scheme of issuing its bonds for |1,000,000, and secur- 
ing them by a mortgage of ail its solid assets, such as would fur- 
nish grounds of confidence to creditors, It is true, there were 
other assets, but they were largely spéculative and uncertain in 
their character, and not to be relied upon by creditors for their 
debts. They might be something or nothing, as the boom upon 
which the corporation was moving should prosper or fail. Hère it 
failed, as is the common issue. The mortgage or trust deed was so 
drawn as to close the gâtes against access by the creditors to the 
valuable assets of the company, and to leave them to the manipula- 
tion and use of the debtor, and sale by it for its own beneflt, and 
assured to the debtor the privilège of conversion to its own use and 
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Its own expenditures the property which would be useful for such 
purposes, without let or hindrance from creditors, who were thua 
compelled to stand in wait, and be satisfled at the pleasure of the 
debtor. If this is net a hindrance to creditors, it would seem dif- 
flcult to contrive one. The answer offered is that the remedy still 
remained to the creditor to pursue the assets by a bill in equity. 
This is inadéquate. That has always been the right of a creditor, 
and it would be noTel to hold that that relieyed the hindering cpn- 
trivance of illegality. The English statutes against fraudulent con- 
veyances are the foundation of the statutes on this subject in nearly 
ail (perhaps ail) of the states. Their construction and elïect in 
each State are what the local décisions in such state attribute to 
them. Those statutes in Tennessee, as construed and applied by the 
suprême court, in my opinion, forbid such conveyance as this. The 
présent case is a very fit one for the application of the doctrines 
held in Tennessee upon this subject, and the public policy of the 
state in the protection of its citizens would doubtless be advanced 
by a rigorous adhérence to thèse doctrines in such cases. In the 
case of subséquent creditors, the situation is ditïerent. In the case 
of a concealed fraud, one subsequently becoming a creditor inight 
be exposed to the like injury; but where that of which he might 
otherwise complain is open, and before his face, he accepts the 
situation, and should abide the conséquences. He has nothing to 
complain of. The resuit, with référence to that branch of the con- 
troversy, without going at large into it, is that, in my opinion, as to 
the then existing creditors, thèse mortgage liens are void, but that 
they are not void as to creditors who became such subsequently. 
The resuit will be that the mortgage must be to that extent (that is, 
to the extent necessary to protect pre-existing creditors) held invalid, 
but as against others it will be held valid. 



CEIMP et al. V. McCORMICK CONST. CO. et al.» 
(Circuit Court of Appeals, Seventh Circuit. January 6, 189C.) 

No. 251. 

CONTRACTS — CONDITIONAL SaLE OP StOCK. 

The M. Ce, whicli heia a contract for the construction of a public 
woric, and M., its président, entered Into an agreement with one C, by 
which it was provlded that in considération of .'^25,200, paid to the M. 
Co. by C, there should be assigued and issued to him 126 shares of the 
stock of the M. Co., then owned by M.; that 0. should be elected a dl- 
rector and vice président of the M. Go., and should personally assist in 
managing its affairs; that C. should be entitled to 50 per cent, of the 
net profit derived from the construction contract, which was guarantied 
by the M. Co. and M. to amount to $25,000, not including the )|;25,200 "in- 
vested in the sto"!!," which should be returned to C. before any division 
of profits, and upon receipt of which C. should reconvey the siocK to M, 
It was then provided that, as security for the guaranty of $25,000 profit, 
there should be delivered and assigned to C. 99 shares of stock of the M. 
Co. owned by M., to be held as collatéral to the undertaking and security 
for the guaranty of profits; that the construction contract should be de- 
livered, but not assigned, to C, to be held, in connection with the stock, 

> Rehearing peading. 
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for the guaranty and as security for any other sums C. mlght advance, 
with the intention of permitting 0. to control tlie contract in case of the 
failure of the other parties to carry out the contract with him. Finally, 
it was provided that, in the case of failure of the M. Co. and M. to per- 
form their agreement, the 99 shares of stock should become the property 
of C. as liquidated damages, and that, upon full performance of ail the 
stipulations, ail the stock issued to C. and held by him in his own name 
or as collatéral should be reassigned and returned to M., and the con- 
struction contract returned to the M. Co., and the agreement be at an 
end, but that ail the incrément and betterment of the assets of the M. 
Co. and ail additions thereto, made after the date of the agreement, 
should be the joint and equal property of the parties. Held, that such 
contract effeeted a eondltional sale to C of the i2ti shares of stock first 
mentioned, for the price of $25,200, to be resold by him, for the same 
price, at the termination of the agreement, and not a loan by C. of $25,- 
200, upon the security of the stock; and that, upon the insolvency of the 
M. Co., C. was not entitled to share in the distribution of its assets as a. 
creditor. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This appeal dépends upon the constrxietion of a contract made July 24, 
1892, between the McCormiek Construction Company and R. F. McCormick, 
described together as the party of the first part, and W. G. Crimp, the second 
party. Broadly stated, the question is whether, by force of that contract, 
Crimp became an outright purehaser of stock, or only a creditor of the Com- 
pany, taking the stock as collatéral. Soon after the making of the contract, 
Crimp became sick, and, In Deeember following, died; and his widow, the 
appellant, having been appointed executrix of his last will, brought In the court 
below a bill upon which she procured the appointment of a recel ver and other 
proceedings, whereby the property of the company and its contract with tUe 
drainage district were sold, the sum of ifS.OOO being obtained for the prop- 
erty, and $33,000 for the contract. In respect to the distribution ordered of 
the $8,000 there is no dispute. Of the amount received for the contract, the 
net sum of $27,228.29 remalned, of which distribution was ordered among 
intervening creditors to the exclusion of the appellant, whose intestate was 
held to hâve been a purehaser of stock to the amount of $25,200 advanced 
under the contract, and not a creditor. That contract Is of the ténor fol- 
lowing: 

"Whereas, the McCormick Construction Company, a corporation organized 
and existing under the laws of the state of Missouri, is the owner of a cer- 
tain contract for exeavating 6,000 lineal feet, known as section number four- 
teen (14) of the main drainage channel of the Chicago drainage ditch, sald 
contract having been entered into between the said McCormick Construction 
Company and the sanitary district of Chicago, under date of July 12th, 1892, 
and by the terms of said contract it is piovided that the said McCormick 
Construction Company shall excavate on said main drainage channel about 
1,000,000 yards of solid rock, at and for the price of seventy-three (73) cents 
per yard, about 210,000 yards of glacial drift, at and for the price of twenty 
(20) cents per yard, and erect and build about 19,!M:6 yards of rock wall, at 
and for the price of two ($2) dollars per yard, for otlier and more spécifie 
détails of which said work and the terms of said contract référence is had 
to the same; and whereas, said McCormick Construction Company bas now, 
In pursuance of said contract, erectcd on said section number fourteen (14) 
a large amount of machinery, engines, boilers, inclines, cables, tracks, siding, 
cars, buildings, etc., and is engaged in exeavating and building said main 
drainage channel under the superintendence and direction of its président 
and gênerai manager, R. P. McCormick; and whereas, said R. P. McCormick 
is the owner of 225 shares of the capital stock of said McCormick Construc- 
tion Company; and whereas, W. G. Crimp, of 4445 Champlain avenue, Chi- 
cago, is désirons of becoming interested in the said McCormick Construction 
Company, on the terms, conditions, and stipulations as hereinafter provided: 
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Now, ît Ib agreed between sald McCormick Constractlon Company and R, P. 
McCormlck, Indlvidually, hereafter called the party of the first part, and W. 
G. Crimp, hereafter called the party of the second part, as follows, to wlt: 

"First. That In considération of the sum of twenty-flve thousand two hun- 
dred dollars ($25,200) cash, pald to sald McCormick Construction Company 
by sald second party, there shall be at once assigned and Issued to said 
second party one hundred and twenty-slx (126) shares of the capital stock 
of the sald McCormick Construction Company, now owned by R. P. McCor- 
mick, the par value thereof belng two hundred dollars ($200) per share, full 
pald and nonassessable. 

"Second. That said second party shall be at once elected a director and 
vice président of said company, and shall enter and personally asslst in oper- 
ating and managing said company and Its business and aftairs, without sal- 
ary, and may furnish a suitable représentative in the office of sald company 
as assistant In Its management, and at the expansé of said company, as he 
may elect; such ezpense not to exceed the sum of one hundred dollars per 
month. 

"Thlrd. That the personal expansés or outlays of the offlcers of said con- 
struction company shall be charged to such offlcers personally. The officers 
of said company shall receive no salary, but the said R. P. McCormick shall 
dévote his entire time to and manage and personally direct the construction 
of said drainage ehannel, during the llfe of said contract, without charge 
other than the share of profit that shall accrue to him hereunder and as a 
shareholder in said construction company. 

"Fourth. That sald second party shall be entitled to flfty per cent of the 
net profit accruing to, and to be derlved by, said construction company on 
account of said work now being done, or to be done, under Its sald contract 
with sald sanitary district; and the first party hereto hereby agrées and 
guaranties that the amount of such profit to become due and payable to said 
second party shall not be less than twenty-five thousand dollars ($25,000), 
not inclndlng the sum of twenty-flve thousand two hundred dollaxs ($25,200) 
invested In the stock of said company under this agreement, whlch sald latter 
Bum shall be retumed to said second party prier to and before any division 
and distribution of the profits arising to said construction company, under 
sald construction agreement, shall be made, on receipt by sald second party, 
of which share of the profit and the money advanced and to be advanced 
by said second party second party shall reconvey to said McCormick two 
hundred and twenty-flve (225) shares of the capital stock of sald construc- 
tion company hereln mentloned. 

"Flfth. That as security for the guaranty of sald twenty-five thousand 
dollars ($25,000) profit. In addition to the principal sum of twenty-five thou- 
sand two hundred dollars ($25,200) pald by said second party to said con- 
structioa company under this agreement, there shall be dellvered and as- 
signed to sald second party ninety-nlne shares of the stock of said construction 
company, of the par value of nlneteen thousand eight hundred dollars ($19,800) 
owned by the said R. P. McCormick, whlch shall be held as collatéral to this 
undertaking, and as security for the guaranty of profits hereln made by the 
first party. 

"Sixth. That there shall also be dellvered, but not assigned, to sald second 
party, the original contract existlng between sald construction company and 
the sanitary district of Chicago, to be held by sald second party In connection 
with the stock of sald construction company hereby agreed to be transferred 
and issued to sald Crimp for the guaranty hereln made, and as security for 
any sums or sum other than above mentloned that he may advance to said 
constmction company; it being intended that said Crimp, through his own- 
ership and control of ail said stock hereby provlded to be transferred to him, 
shall control the said contract in the event of failure by first party to carry 
out this contract or breach of this contract by the first party. And it is fur- 
ther agreed that said contract shall not, nor shall any right, tltle, or Interest 
therein, be at any time assigned by any of the persons signlng this contract. 
The said contract always to remain the property of said construction com- 
pany, subject to the rights of said second party hereunder. 

"Seventh. That the said sum of twenty-five thousand two hundred dollars 
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($25,200) to be now advanced by sald second party shall be used by the flrst 
party in the payment and liquidation of the debts and liabilitles of the Mc- 
Cormick Construction Company, as set out In the sworn sehedule of assets 
and liabilitles hereto attached, and made a part hereof, except as hereto 
otherwise provlded. 

"Elghth. That sald second party shall advance to sald construction Com- 
pany the further sum of seven thousand dollars ($7,000) to pay the item of 
that amount set out in the sehedule to become due the Northwestern National 
Bank. That, when sald Indebtedness Is paid by sald second party, there 
shall be dellrered to him seven promissory notes, executed by sald construc- 
tion Company, each for the sum of one thousand dollars ($1,000), and payable 
at intervals of forty (40) days from the date of the advance of the sald sum 
of seven thousand dollars ($7,000) by said second party; the said notes to 
bear interest at the rate of seven (7) per cent, per annum from date. 

"Ninth. That the nlnety-nine (99) shares of stock in sald construction Com- 
pany to be assigned to said second party under paragraph fifth hereof and 
said contract mentioned in paragraph six hereof shall also stand and be held 
by sald second party in like manner as security for the payment of the prom- 
issory notes of said construction company coverlng the advance of the seven 
thousand dollars ($7,000) aforesald. 

"Tenth. That in case of the failure of the flrst party to carry out and faith- 
fully perform ail the agreements and undertaklngs hercunder, that the said 
nlnety-nine (99) shares of stock of said construction company mentioned 
in paragraph flfth hereof, Immedlately npon such failure, become the prop- 
erty of sald second party, as and for llquidated damages hereunder. 

"Eleventh. That on the completion of the work provided for In sald contract, 
and the recelpt of sald construction company of payment for the same, and 
in case of the faithful performance of thls agreement and of ail the under- 
taklngs hereunder by the flrst party hereto, and the repayment to said sec- 
ond party of the sum of twenty-flve thousand two hundred dollars ($25,200), 
the amount orlginally advanced hereunder, and of the addltlonal sum of one- 
half the profits, but not less than twenty-flve thousand dollars ($25,000), as 
provided In sald guaranty, and of the sald sum of seven thousand dollars 
($7,000) and Interest, as herein provided, then there shall be reassigned and 
retumed to said E. P. MeCormick ail of the shares of sald stock of said 
construction company herelnbefore provided to be Issued to said second party, 
and held by sald second party in his own name, or held by him as collatéral; 
and said contract shall in such case be retumed to sald company, and there- 
upon thls contract shall be ended. 

"Twelfth. That, at the completion, termination, and fulflUment of this 
agreement In ail its terms and conditions, ail the shares of stock above men- 
tioned, elther held by said second party In his own name or as security for 
said guaranty, shall be transferred to said MeCormick; but ail of the incré- 
ment and betterment of the assets of said company, and ail additions thereto 
made, subséquent to the date of this agreement, shaU be the joint and equal 
property of the parties hereto, to be disposed of as they may agrée. 

"This contract is si^ned In duplicate by the parties hereto, this 24th day 
of July, A. D. 1893. MeCormick Construction Company, 

"By B. P. MeCormick, Près. 
"E. P. MeCormick. 
"VV. G. Crimp." 

Schedules attached to the contract showed total assets $70,028, total lia- 
bilities $27,956, or net assets $42,072. 

A few days later the folio wing agreement was made: 

"There being nothing expressed In the foregoing and attached contract, 
dated July 24th, 1893, and signed by K. P. MeCormick and W. G. Crimp, 
expressing clearly upon what date aceounts pertaining to the business cov- 
ered by said contract shall commence and continue, other than as set forth 
in the statement of assets and liabilities made a part of said contract, we 
hereby mutually agrée on this tenth day of August, 1893, that the party 
of the flrst part pay ail labor aceounts to and including July 20th, 1893, and 
reeeive crédit for the proportion of the estimate for July, to and including 
July 20, 1893, less the réservation of 12^ per cent, which réservation is 
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named as a part of the assets in the foregoing contract, as slgned by R. P. 

McCormlck and W. G. Orimp, and dated July 24, 1893, as above descrlbed. 

"K. P. McCormick. [Seal] 
"VV. G. Crimp. [Seal.]" 

It was admitted before the master, as shown by his report, tbat Crimp 
was elected a director and vice président of the construction company, and 
that he dld enter and personally assist, for a time at least, in operating and 
managing said company and its business and aflairs, as provided in the sec- 
ond Clause of said contract; tliat the drainage contract referred to in the 
foregoing contract contained a provision which prohibited the original con- 
tracter from assigning it or subletting the work under penalty of forfeiture; 
and that thére were no net profits. "It was nelther admitted nor denied by 
counsel for the objecting creditors that said Crimp had paid the sums claimed 
or any stims under the said contract, but that question was left open for 
future détermination if it should become material." 

John N. Jewett and R. N. Baylies, for appellant Eugenia Crimp. 

Wm. J. English, for appellant Ingersoll-Sergeant Drill Company. 

W. E. Church, Frank S. Weigley, Chas. M. Sturges, Loren C. Col- 
lins, Adams A. Goodrich, Clarence S. Darrow, Wm. A. Vincent, John 
H. Hamline, Frank H. Scott, and Frank E. Lord, for appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The contention of the appellant Is that her intestate loaned to the 
McCormick Constructiqn Company the sum of 125,200, mentioned in 
the flrst article of the contract of July 24, 1893, and that the 126 
Shares of capital stock of the company mentioned in that article, 
tïie 99 shares mentioned in the fourth article and the drainage con- 
tract referred to in the fifth article were delivered to him in pledge 
to secure the repayment of the loan. If it can be assumed or de- 
duced that a loan was intended, it follows, of course, that the 126 
shares, of stock mentioned in the flrst article of the agreement, and 
perhaps the 99 shares mentioned in the flfth article, became a pledge 
or security for the repayment of the loan ; but can that be said to 
hâve been intended, or to be the necessary resuit, in respect to the 
drainage contract? The fourth article of the agreement contains a 
guaranty that Grimp's share of profits shall not be less than $25,000, 
"not including" the sum of |25,200 invested in the stock of the com- 
pany, which latter sum, it is provided, shall be returned to him be- 
fore any division of profits shall be made. The fifth article pro- 
vides that as security for the guaranty of f25,000 x>rofit, "in addi- 
tion to the principal sum" of |25,200, there shall be delivered and 
assigned to the second party 99 shares of stock, "which shall be held 
as collatéral to this undertîdting, and as security for the guaranty 
of profits herein made by the flrst party." "This undertaking," we 
suppose, means the entire contract, and includes ail obligations 
thereby imposed tipon the construction company and McCormick, or 
either of them. The sixth article has spécial référence to the drain- 
age contract, which, it is stipulated, shall be delivered, but not as- 
signed, to Crimp, to be held in connection with the stock agreed to 
be transferred to him "for the guaranty herein made, and as security 



CRIMP V. m'cormick CONST. 00. 361 

for any sums or sum other than above mentioned that he may ad- 
vance to said construction company"; it being intended that, 
through his ownership and control of ail the stock to be transferred 
to liim, he shall control the said contract in the event of failure by 
the flrst party to perform the agreement. It is further stipulated 
that said contract shall not be assigned by any of the parties to the 
agreement, but ehall always "remain the property of said construc- 
tion company, subject to the rights of said second party hereun- 
der." We incline to the view that it was not intended by this pro- 
vision to make a pledge of the drainage contract for the perform- 
ance of any obligation, and that the elîectwas simplytogivetoCrimp. 
the possession and such control as to enable him to prevent any 
disposition of the instrument which might depreciate the stock, in 
which the security intended to be given him should consist. The 
last clause, "subject to the rights of said second party," does not ex- 
pand to the dimensions of a pledge the right of mère physical pos- 
session which was made attendant upon the possession of the stock, 
which alone it was intended to pledge. 

But, if it be conceded that there was a pledge of the drainage 
contract, the next inquiry is, to secure the performance of what act 
or obligation was the pledge intended? The language used is: "To 
be held, * * * in connection with the stock * ♦ ♦ trans- 
ferred • * * for the guaranty herein made, and as security for 
any sums or sum other than above mentioned." This seems to hâve 
been regarded by counsel on both sides as meaning that the stock 
referred to was pledged, not only "as security for the guaranty" of 
profit, according to the fifth article, but also as security for other 
sums, besides those before mentioned, which Crimp might advance, 
but grammatically it seems rather to mean that the contract is to 
be the security for the additional sums contemplated. The sub^ 
stance of the expression is that the contract is to be held in connec- 
tion with the stock, and as security for sums advanced other than 
those before mentioned. Upon this construction the contract was 
a security for the sum of $2,983.34, alleged to hâve been advanced 
by Crimp over and above the stipulated sum of $25,200; but, as no 
objection is urged hère against the decree in that particular, the 
matter is important only as it bears upon the construction of the 
agreement in respect to matters in dispute. 

If next it be conceded that the contract was pledged for ail that 
the stock, in connection with which the contract was "to be held," 
was pledged, what is embraced in the security? By force of the 
fifth article of the agreement the 99 shares of stock are to be as- 
signed as security for the guaranty of a profit not less than $25,000, 
"in addition to," or, as it is expressed in the fourth article, "not in- 
cluding," the original sum of $25,200, which Crimp agreed to invest, 
and which it was agreed should be returned to him before there 
should be any distribution of profits. That guaranty does not in 
terms nor by necessary implication embrace the agreement that the 
original loan or investment should be returned. The agreement is 
not, though it was probably the understanding or expectation, that 
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that return shouM be made out of the profits of the drainage con- 
tract It might be made out of other assets of the construction 
Company if the schéma had been prosècuted with success. The con- 
struction Company and MeOormick, if the transaction was a loan, 
assuStned two distinct obligations: First, to repay the debt; and, 
second, if the contract in that respect is binding upon the corpora- 
tion, to make good to Orimp the stipulated profit. But the guar- 
anty for which the 99 shares of stock were pledged, and for which 
the drainage contract is assumed to hâve been pledged, extends 
only to the latter obligation. The entire investment or loan is to 
be returned, it is true, before the counting of profits begins; but it 
does not follow that the guaranty that the profits shall not fall be- 
low a stated amount includes or is équivalent to a guaranty of the 
loan. It means no more than that earnings or receipts, which oth- 
erwise might be counted as profits, shall be first used, if necessary 
after exhausting other resources, to repay the investment; and, 
whether there be enough or more or less than enough for that pur- 
pose, the guaranty is conflned to the profits, and does not include 
the whole or any part of the investment. But the appellant has 
made no claim for profits; and as the 126 shares of stock, which, 
upon the theory of a loan, were pledged for repayment of the money, 
are worthless, the appellant's position, on this theory, was that of 
an unsecured créditer, entitled to share ratably with other creditors 
of the construction company in the proceeds of the sale of the drain- 
age contract. 

But we do not think that the theory of a loan is tenable. We 
are of opinion, on the contrary, that upon the face of the agreement, 
unaided by ex:traneous évidence, the advancement which Crimp un- 
dertook to make must be regarded as the price of 126 shares of 
stock purchased. The purchase was a conditional one; that is to 
say, it was upon an agreement to resell to the vendor, who bound 
himself to repurchase, at the original price, provided the other parts 
of the agreement were duly performed. When the question is 
whether a transaction was a conditional sale or a mortgage, the 
courts, în doubtful cases, lean to the conclusion that the reality was 
a mortgage, and not a sale. Eussell v. Southard, 12 How. 139. 
When extraneous évidence is heard, the controlling inquiryis wheth- 
er or not there was a debt, pre-existing or then created, for which 
the conveyance or transfer was intended to be a security. When, 
as hère, the question is to be determined by the face of a writing, 
the rule has been declared that "where ail the clauses of an instru- 
ment are consistent with a conditional sale, but some inconsistent 
with a mortgage, it will be construed as being the former, and not 
the latter." 1 Hil. Mortg. 100, note a; Chapman v. Turner, 1 Oall, 
251. Without repeating or going into a further analysis of the 
terms of this agreement, we think the clear intention of the parties 
was a sale of the 126 shares of stock. Article 1, by itself , can mean 
nothing else; and the other provisions and expressions of the agree- 
ment not only support that conclusion, but, in some respects, are ir- 
reconcilable with the theory of a loan; especially the provision of 
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Ihe tweifth article that after fulfillment of the agreement in ail its 
terms and conditions, and a retransfer of ail of the stock to McCor- 
mick, "ail of the incrément and betterment of the assets of said 
Company, and ail additions thereto, made subséquent to the date of 
this agreement, shall be the joint and equal property of the parties 
hereto, to be disposed of as they may agrée." Money advanced as 
the price of shares of stock in a company upon an agreement that it 
shall be retnrned and the stock reassigned might be regarded as 
a loan, perhaps, notwithstanding stipulations that the lender should 
be made président, and be guarantied large profits, — ^in lieu of in- 
terest, it might be, and of compensation for services; but such a 
right as this to share in the incrément and betterments of the corpo- 
rate property cannot pertain to a loan, and is consistent only with 
the theory that Crimp intended, as in explicit terms he agreed, to 
become a shareholder. Upon this point the tenth article of the 
agreement is of great significance and perhaps is controUing. It pro- 
vides that, in case of the failure of the first party to perform the 
agreement in ail its parts, the 99 shares of stock shall immediately 
upon such failure become the property of the second party, as and 
for liquidated damages. No other remedy seems to hâve been con- 
templated, and in such case — such is the présent case — perhaps no 
other can be invoked. To say the least, if that remedy were as- 
serted, the absolute ownership of the 225 shares of stock would 
become vested in the appellant as the représentative of the second 
party, and the right of the company to retake possession of the 
drainage contract, which could not be included in the forfelture, 
would immediately revive. 
The decree below is therefore af8rmed. 



BliACKMORE v. GUARANTBE CO. OP NOETH AMERICA et aU 

(Circuit Court of Appeals, Slxth Circuit. October 9, 1895.) 

No. 309. 

CoNTKACTS— Actions— Defbnsbs— Non Est Factxtm. 

Plalntiff, as recelver of a national bank, sued a former employé of the 
bank and a guaranty company upon a bond of Indemnity against the 
fraudulent acts of such employé, whlch eontalned a provision that it 
should be essentlal to the validity of the bond that the employé's signa- 
ture be subsorlbed thereto. The défendants pleaded non est factum. The 
bond ofCered in évidence was not signed by the employé of the bank, and 
there was no évidence that It had been executed by the défendant company. 
The court sustalned défendants' plea, and dlsmlssed the suit Beld no 
error. 

Error to the Circuit Court of the United States for the Middle Dis- 
trict of Tennessee. 

This was an action by James W. Blackmore, receiver of the Com- 
mercial National Bank of Nashville, Tenn., against the Gruarantee 
Company of North America and William H. Scoggins, upon a bond of 
indemnity. The circuit court dismissed the suit. Plaintifl brings 
error. AflSrmed. 
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' Champion, Head & Brown, for plaintiff in errer. 
Granbery & Marks and Stokes & Stokes, for défendants in error. 
Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

TAPT, Circuit Judge. Tliis is a writ of error to a judgment of tlie 
circuit court of 'tlie United States for tlie Middle district of Ten- 
nessee. The déclaration was on a bond of the Guarantee Company 
of Korth America agreeing to reimburse the plaintiiï, the Commercial 
î^ational Bank, to the amount of $10,000 for any pecuniary loss sus- 
tained by it from the fraudaient acts of Scoggins, its assistant cash- 
ier, during the continuance of the bond. The averment of the decla- 
. ration was that the Commercial National Bank had during the life 
of the bond sustained large pecuniary losses greatly in excess of 
110,000 through the fraudulent acts of Scoggins in falsely certifying 
as good checks drawn by the firm of Dobbins & Dazey upon said bank 
when their account was largely overdrawn, and they had no funds 
to their crédit out of which such checks should or could hâve been 
paid. The bond was made a part of the déclaration, and ûled with 
it. It containëd in its body this provision : "That it is essential to 
the validity of this bond that the employé's signature be hereunto 
subscribéd and witnesséd." And the copy shown did not contain 
ahy suçh signature. The défendant the Guarantee Company of 
North America, among other pleas, flled this: "That the bond upon 
which plaintiff 'S action is founded was never executed." The défend- 
ant Scoggins flled a plea as follows: "That. the bond upon which 
the plaihtifl's action is founded was not executed by him, or by any 
one authorized to bind him in the premises." The case came on to be 
heard before the court by consent without the intervention of a jury. 
The court held that the plea of non est factum was good, and dis- 
missed the suit at the cost of the plaintiff. The bill of exceptions 
was asfoUows: 

"The plaintiff read the bond eshiblted wlth the blU and made a part hereof. 
The plaintiff then offered évidence tending to show, a;nd which did show, 
that the défendant Scoggins certified checks diuwn by the flrm of Dobbins 
& Dazey on the Commercial National Bank In excess of the sum of ten thou- 
sand dollars, and at a time when the account of the said lirm was overdrawn. 
To this évidence the défendant objected, which exception was taken under 
considération by the court. The plaintiff thereupon rested his case, and upon 
the motion of the défendants for judgment the court sustained the exception 
of the défendants tb the introduction of the évidence tending to show the cer- 
tlficatldns of checks of, said flrm by the défendant Scoggins, and sustained 
the plea of non est factum Interposed by the défendants, upon the ground 
that the bond sued upon was not signed by Scoggins. To which action of the 
court the plaintifE then and there excepted, aiid now asks that this bill of 
exceptions be signed and sealed, and made a part of the record. 
"November 23, 1894. D. M. Key, Judge." 

The action of the court in ref using to permit the bond to be intro- 
duced in évidence was plainly correct. Tliere was no évidence to 
show that it was the bond of the défendant, and the issue had been 
directly raised by the plea of non est factum. It is now sought to 
argue before this court that the défendant company is estopped to 
claim that the bond was not executed, but no évidence upon which 
such estoppel is asserted is incorporated in the bill of exceptions, and, 
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so far as this court can properly know, none was adduced before the 
court below. The plaintiff failed to prove that the bond had been 
executed by the défendant, and without this proof the court could 
hâve taken no oiher action than to dismiss the suit at the cost of 
the plaintiff. 

The judgment of the court below is afifirmed, at the costs of the 
plaintiff in error. 

JENKS et al. v. RIOHAKDSON, 

(Circuit Court, N. D. Ohio, E. D. October 12, 1895.) 

1. Attachment— Motion to Dissolve. 

On a motion to dissolve an attachment the sufficiency of the pétition as 
showing a cause of action on the part of plaintiffs cannot be considered. 

3. Samb. 

A motion to diseharge an attachment should be supported by an affl- 
davit traversing the facts set out in the affldavit of plaintiff upon which 
the attachment was issued. 

3. Samb— Civil Action. 

An action for money lost at gambllng on defendant's premlses is a civil 
action for the recovery of money within the meaning of the attachment 
law of Ohio. 

Action by Robert H. Jenks, Guy Gray, and others against Mark 
Richardson to recover money lost at gambling, 

Parks & Parks and Boynton & Horr, for plaintiffa. 
Johnson & Hackney, for défendant. 

RICKS, District Judge. This case cornes before the court upon a 
motion filed by the défendant, Mark Richardson, to discharge the 
attachment heretof ore issued in this case against the property of the 
said Richardson. Ten reasons are assigned why this attachment 
should be dissolved. Many of those go to the sufficiency of the facts 
set forth in the petilion to entitle the plaintiff s to maintain their 
cause of action, and it therefore becomes important, in the first place, 
to consider how far thèse 10 grounds for dissolving the attachment 
can be considered on such motion. 

It is well settled in Ohio upon what grounds and in what sort of an 
action an attachment may issue. Section 5521, Rct. St., provides: 

"In a civil action for the recovery of money, the plaintiff may at or after 
the commencement thereof hâve an attachment against the property of the 
défendant upon the grounds herein stated." 

Then f ollow nine grounds upon whicb such attachments may issue, 
the first one of which is that the défendant is a nonresident of the 
state. Section 5522 of the same statutes provides: 

"An order of attachment shall be made by the clerli of the court in which 
the action is brought in any case mentioned in the preceding section when 
there is flled in his office an affidavlt of the plaintiff, his agent or attorneys, 
showing, first, the nature of the plaiutlft's elaim; second, that it is just; 
third, the amount which the aillant belleves the plaintiff ought to recover; 
fourth, the existence of one of the grounds for an attachment enumerated lu 
the preceding section." 

Now, it is well settled in Ohio that an aflSdavit and order of attach- 
ment form no part of the pleadings in an action, and the grounds for 
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an attachment should not be stated in the pétition. Harrison t. 
Kîng, 9 Ohio St 388. It is further well settled that a demurrer 
to the déclaration does not reach to the question of the propriety of 
the attachment, and this is probably the correct doctrine, though the 
attachment would fall with a case dismissed on demurrer to the péti- 
tion sustained. Wade, Attachm. par. 290, The same law would 
apply to any motion which was directed to the sufflciency of the péti- 
tion, as showing that the plaintiffs had a just cause of action. 

Counsel for the défendant has presented a very able and exhaustive 
brief, most of which relates to the sufflciency of the pétition as show- 
ing the cause of action on behalf of the plaintiffs. But, as before 
stated, it is well settled under the law of Ohio that thèse grounds for 
the dissolution of attachment cannot be considered upon a simple 
motion to dissolre. The affldavit upon which the alias order of 
attachment which was levied upon the property of the défendant, 
Mark Richardson, was issued, in substance stated that a suit had been 
brought against the défendants by the plaintiffs to recover money 
which belonged to them, lost at gambling, and paid to the défendants 
by John C. Campbell, cashier and trusted agent of the plaintiffs, after 
he had taken same f rom plaintiffs' cash drawer, and f unds intrusted 
to him; that said claims are just, and that plaintiffs ought to recover 
|7,600 ; and that the défendant, Mark Richardson, is a nonresident of 
the State of Ohio. A motion to discharge this attachment should 
be supported by an affldavit traversing the facts set out in the affl- 
davit of the plaintiffs upon which the attachment was issued. But 
the traverse can relate only to so much of said affldavit as purported 
to recite the statutory reasons why the attachment should issue. We 
can, therefore, look to this affldavit only so far as it dénies that a 
civil action for the recovery of money was instituted by the plaintiffs, 
the nature of the plaintiffs' claim, that it is just, the amount which 
afflant believes plaintiffs ought to recover, and the existence of any 
one of the grounds for attachment enumerated in section 5521. 

The only ground alleged upon which the plaintiffs claimed their 
attachment was the nonresidence of the défendant, Mark Richardson. 
This he not only does not deny in his traverse to the plaintiffs' affl- 
davit, but admits it. The only remaining question, therefore, to 
which the traverse can go, is whether the plaintiffs' action was a civil 
action for the recovery of money. The pétition allèges that Camp- 
bell was in the employ of the plaintiffs; that while in their employ, 
as their trusted agent and cashier, handling ail their money, he un- 
lawfuUy appropriated a large sum of money belonging to them, at 
varions times set out in their pétition; that this money, belonging to 
the plaintiffs, so unlawfully appropriated by him, he lost in gambling 
to the défendants, Lawrence J. Washington and Sarah E. Washing- 
ton, in gambling rooms kept by them, which belonged to the défend- 
ant. Mark Richardson; that the said défendant well knew that said 
rooms were being usèd for gambling, and that he failed to take steps 
to recover the possession of his premises, and to prevent such use. 
Is this a civil action for the recovery of money only? It is imma- 
terial to consider whether this suit is brought under the statute of 
Ohio or under the common-law right to reclaim this money as money 
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had and received by the défendants. It is well settled by tbe Englîsli 
authorities that money lost to the défendants by gambling or by a 
lottery can be recovered by the loser in an action of assumpsit for 
money had and receiTCd. Clarke v. Johnson, Lofft, 759. This 
English doctrine was afiarmed in the case of Mason v. Waite, 17 Mass. 
560; in the case of Burnham v. Fisher, 25 Vt. 514; and in the case of 
Caussidiere v. Beers, *41 N. Y. 198. In the latter case the court say: 

"Wliere a clerk to whom moneys of hls employer hâve been Intrusted used 
and lost the same at a gambling house, held, that an action for money had 
and received could be maintalned by the employer of such clerk agalnst the 
proprietor of the gambling house where such moneys were lost" 

The statutes of Ohio (section 4276) provide that the person who 
leases premises for gambling, knowingly permits them to be used, and 
fails to prosecute in good faith an action for the recovery of the prem- 
ises, shall be considered in ail cases, civil and criminal, as the prin- 
cipal. It is contended on behalf of counsel for the plaintiffs that 
this action can, therefore, be maintained both against the proprietor 
of the gaming house, who occupied the same as tenant, and against 
the landlord, who knew the unlawf ul purposes for which the premises 
were being used. But it is not necessary to détermine the correct- 
ness of this proposition in disposing of this motion. The action, as 
it stands upon ita face, is a civil action for the recovery of money. 
The affidavit upon which the attachment was issued makes averments 
suflacient to show that, and the nonresidence of the défendant, Mark 
Kichardson, is conceded. Thèse, in my judgment, are the only two 
questions that are reached by this motion. The other matters trav- 
ersed in défendant'» affidavit relate to the sufflciency of the pétition, 
and can only be disposed of on demuiTer or other motion provided by 
statuts. There is a good reason for observing this practice. The 
relief afforded to the défendant by a motion to discharge the attach- 
ment is intended to be a summary one. If the defendant's property 
has been incumbered by an attachment improperly or improvidently 
allowed, the burden upon him is often very great, and causes great 
embarrassment The statute intenda to afford such défendants a 
speedy method by which such burden can be removed. It makes 
this proceeding as simple as possible, and directs the issues solely 
to the grounds upon which the attachment was issued, leaving the 
questions of the suflficiency of the pétition, as showing the plaintiffs 
right to recover on the merits, to be disposed of by more aeliberate 
proceedings. One of thèse grounds, however, which refers to the 
misdescription of the plaintiffs in the original, amended, and second 
amended pétitions, is closely related to the issue presented by this 
motion to dissolve, and I am disposed to consider it now. I hâve 
examined the averments of the several pétitions very carefuUy, and 
flnd that it is very plain that, by whatever name they are described, 
either as a flrm or a corporation, the identical same individuals in ail 
three pétitions are named as constituting the real parties in interest, 
who owned the money lost at gaming. The law is well settled to be 
as follows: Wade, Attachm. (volume 1, par. 49), says: 

"There Is no reason why corporations may not be plaintiffs In attachment 
suits under their gênerai corporate power to sue. The authority conferred 



868 FEDERAL EEPORTER, VoL 71. 

upon them by statnte, nnless speclally restrieted, Is Intended to clothe them 
wltji the powers possessed by natural persons. If they may bring an ordinary 
action, they may avail themselves of the aid of any statutory process whicb 
the law affords. The only question that has been raised in thls respect Is 
whether they are alïected by such statutory requirements as to the maklng 
of the preliminary atfidavit or other précèdent act whlch seemed to exclude 
agents or représentatives from the class of those qualifled to perform such 
acts; it being argued that, If the atfidavit must be made by plaintiff, a cor- 
poration cannot eomply with this requirement, for the reason that It can act 
only through représentatives. However, there seems no good reason to doubt 
but that they may do ail that Is requlred of a plaintifC In person by the oflicers 
who represent the corporation. They are not eut off from the advantages of 
a process of attaehment merely beeause there is a failure in the statute to 
provide for compllance wlth thèse preliminaries by oflicers and agents." 

The same author, in paragraph 48, says: 

"The only uni versai condition to the bringing of a suit In attaehment, so far 
as parties plaintiff are concerned, Is that it shall be brought by a créditer of de- 
fendant. Even where theaction Is llmited to causes arising on contract, It is not 
deemed essentlal that It should be a contract between the immédiate parties, 
provlded the Indebtedness is against the défendant and In favor of the plain- 
tiff at the tlme. • * • The rule that plaintifïs shall be the real parties in 
Interest, wlth ail Its qvialilicatlons as to trustées of express trusts, prevails in 
attaehment suits as In other civil actions. One who has the rlght to recover 
the debt may hâve the benefit of the process of attaehment In ald of his suit. 
Where there are several Interested as plaintiffs, their names should appear 
wlth reasonable certainty. It Is not, In gênerai, sufflcient that the firm name 
of the copartnershlp Is inserted In the papers as plaintiff; but this irregular- 
Ity Is held to be remediable by amendment" 

In the case of Flood v. Kandall, in 72 Me. 439, which Is cited in 
support of the proposition that an amendment to plaintiff's name 
dissolves the attaehment, the action was brought in the name of Ed- 
ward Flood to enforce a lien claimed for hauling logs described in 
plaintiff's writ. After issue joined, the writ was amended by in- 
serting "Edmund" instead of "Edward" in plaintiff's name. The 
presiding judge ruied that this dissolved the attaehment. The court 
aflfirmed this, and say in their opinion : 

"A lien given by the statute for labor done on logs by A. B. Is not the lien 
given for labor done on logs by C. B." 

From the facts stated in the case, it does not appear whether Ed- 
mund Flood and Edward Flood were one and the same person, but 
from the principle deduced in the quotation above referred to it 
would appear that they were différent persons. Should this be true, 
there can be no question about the correetness of the décision. 

In the case of Barber v. Smith, 41 Mich. 138, 1 N. W. 992, the su- 
prême court of Michigan decided that: 

"Attaehment proceedings in favor of perçons whose sumames only are 
given in the writ, but who are otherwise Ideutified, are not vold, but may be 
amended, and thé full names may be inserted, by leave of court." 

For thèse reasons, the motion to dissolve the attaehment is denied. 

In référence to the tenth clause of the motion to discharge the 
attaehment, counsel for the défendant insists that, beeause the plain- 
tiffs bave not filed affldavits in reply to the traverse of the défend- 
ant, Richardson, the motion to discharge must be sustained. But 
it must be remembered that the only two grounds upon which this 



CITIZENS' STATE BANK V. HAWKIN8. 

motion can now be considered are, as I hâve before stated: First, 
the allégations of the pétition as to wliether it is a civil action for 
the recovery of money; and, second, the nonresidence of the défend- 
ant, Richardson. It is not necessary for the plaintifEs to traverse 
either of thèse facts, because the latter is admitted, and the former 
sufSciently appears as a matter of law upon the face of the pétition. 
I flnd on file in this case a motion to discharge the attachment 
because, "since the flling of the second amended pétition herein, the 
plaintiffs flled a motion for and obtained leave of the court to file an 
amended pétition, and hâve failed to comply with said leave of court 
by flling such amended pétition, but, on the contrary, hâve aban- 
doned this cause, and no longer seek to prosecute the same." I 
hâve examined the record sent up from the court of common pleas, 
and do not flnd in it any such leave to plaintiffs to flle an amended 
pétition. The record shows the flling of their second amended pé- 
tition, but shows no leave to flle a subséquent one. Even if such 
leave were granted, and the pétition was not flled, it would, in my 
judgment, leave the case with the second amended pétition as in full 
force and efEect. This motion is therefore denied. 



CITIZENS' STATE BANK OF NOBLESVILLE v. HAWKINS. 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1896.) 

No. 229. 

CoRPOKATiONS— Ultra Vires— Lawful Act for Uin,AWPUii Purpose. 

A State banlc whieh, under its charter, had power to aceept stock In 
a national bank as security for a loan, or to acquire such stock by levy 
and sale under exécution to satlsfy a debt due to It, but which had no 
power to purchase such stock as an investment, purchased shares of the 
stock of a national bank, which were transferred to it on the books of 
the national bank. The latter bank subsequently became Insolvent, and 
an assessment upon the stockholders was made by the comptroUer of 
the currency, payment of which was resisted by the state bank on the 
ground that the purchase of the stock was ultra vires. Eéld that, as the 
purchase of the stock was merely the exercise, for an unauthorized pur- 
pose, of a power existing for other and legitimate purposes, the défense of 
ultra vires was not avallable. 

In Error to the Circuit Court of the United States for the District 
of Indianà. 

The défendant in error, Edward Hawkins, as receiver of the Indianapolis 
National Bank, brought suit against the plalntifC in error, the Citizens' State 
Bank, alleging his appointaient by the comptroller of the currency of the 
United States as receiver of the national bank; that the assets of the bank 
were insufficient to pay its indebtedness, and that on the 25th of October, 
1893, the comptroller of the currency, in order to pay the liabilities of the 
insolvent banking association, made an assessment upon ail of the shares 
of its capital stock of 100 per cent, upon the par value thereof, and ordered 
payment thereof on or before the 25th day of November, 1893; that the 
Citizens' State Bank, at the time of the suspension of the national bank, 
was, and since has been, the owner of 79 shares of its capital stock, of the 
par value of $100 each, and, notwithstanding notice of the assessment and 
demand of payment, made default, and recovery Is sought for the sum of 
$7,900, the amount of such assessment. 
v.7lF.no.3— 24 
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The (Mttzens' Bank appeared to the suit, and made answer, înter alla, as 
follows: 'The defendani a banking corporation organized and exlftlng un- 
der the lawa of the state of Indiana as a state bank, answering, says: It 
Is not Ilable herein, for that It did not become the owner or holder of the 
shares of stock In the Indianapolis National Bank, described In the déclara- 
tion, elther as a pledge or upon exécution or any compromise or settlement 
of a doubtful or bad debt, but, on the other hand, In the manner followlng, 
and not otherwlse; that is to say: Théodore P. Haughey, being the prési- 
dent of the IndianapoUs National Bank, and at the same time président of 
this défendant, purchased the said shares for this défendant, and as Its 
président, on the 31st day of July, 1885, of William Wallace, receiver, who 
was then the owner and holder thereof ; and he, the said Haughey, havlng 
so purchased the same, as the président of and for this défendant, did then 
and there, as the président of the Indianapolis National Bank, cause the said 
shares to be transferred to this défendant on the books of the Indianapolis 
National Bank, In whose name the same hâve ever since stood. And this de- 
fendant says it is not liable herein, for that, under the act of congress gov- 
erning national banks, the said Haughey, as président of the Indianapolis 
National Bank, had no power or authority to transfer the same to this de- 
fendant, being an artlflcial person, to wit, a- corporation of the state of In- 
diana, And this défendant had no power or capacity to receive the same, 
and to become or continue the holder or owner thereof, because by the laws 
of the state of Indiana authorizing the création of state banks, and the man- 
ner of carrying on their business, this défendant, was not authorized by law 
to become the holder or owner of shares in the indianapolis National Bank, 
and so was prohibited from so doing. And défendant says that he, the said 
Théodore P. Haughey, from the date of said purchase until the failure of 
the Indianapolis National Bank, was at ail times the président thereof, and 
so also of the défendant." To this part of the answer a demurrer was inter- 
posed, whlch demurrer was sustained by the court On the 13th of Decem- 
ber, 1894, the Citizens' Bank withdrew its gênerai déniai to the déclaration, 
and declined to answer further, but elected to abide by the ruling of the 
court on the demurrer to the paragraph of the answer referred to; whereupon 
the cause was submitted to the court, and a judgment rendered against the 
state bank for the amount claimed. 

The statute of Indiana (Rev. St 1881, 5 2687; Eev. St 1894, § 2924) deter- 
mining the powers of banking corporations provides that they "may exer- 
cise, under this act, ail the powers incldental and proper, or which may be 
necessary and usual in carrying on the business of banking as a bank of dis- 
count and deposit; may receive deposlts, buy and sell exchange, gold and 
sllver coin and buUion; and may loan money, negotiate, sell and guaranty 
such loans, and promissory notes, bonds, drafts, blUs of exchange, and other 
évidences of debt, and any securlty thereof; and may become and act as the 
trustée for the same as fully as prlvate persons may; but no such associa- 
tion shall issue notes, bills, or other évidences of indebtedness in the form 
or similitude of bank notes, and intended to circulate as bank notes or bills 
or as money. And such association may contract for, charge, take, réserve, 
and receive on loans and discounts for, charge, take, reserve and. receive on 
loans and discounts the highest rates of interest allowed by the law of this 
state to be contracted for, laken and recelved by individuals." 

Addison C. Harris and G^eo. Shirts, for plaintiff in error. 
Frank B. Burke and John W. Kern, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

An act is ultra vires a corporation when it is beyond and outside of 
the scope of the powers conferred by its f ounders, — ^when the corpora- 
tion is without authority to perform it under any circumstances or 
for any purpose. Such acts are wholly void, and no contract for 
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their perfonnance can be enforced by or against tbe corporation, the 
plea of nltra vires being arailable to either party to the contract. 
Such was the character of the agreement under considération in 
Thomas v. Eailroad Co., 101 U. S. 71; Central Transp. Co. v. Pullman's 
Palace-Car Co., 139 U. S. 24, 11 Sup. Ct 478. There are, however, 
acts done in excess of conferred powers, illégal as to shareholders, 
but for which the corporation is liable to innocent parties; as, (or 
example, where a corporation is authorized to perform an act for a 
spécifie purpose, and performs the act for another and unauthorized 
purpose. In such case the plea of ultra vires is avaUable to neither 
party. Such vs'as the character of the contracta under considération 
in Union Gold Min. Co. v. National Bank, 96 U. S. 640; Smith v. 
Sheeley, 12 Wall. 358; Bank v. Matthews, 98 U. S. 621; Bank v. 
Whitney, 103 U. S. £9; Bank v. Stewart, 107 U. S. 676, 2 Sup. Ct. 778; 
Fritts V. Palmer, 132 U. S. 282, 10 Sup. Ct. 93; Bank v. Townsend, 139 
U. S. 67, 11 Sup. Ct. 496; Thompson v. Bank, 146 F. S. 240, 13 Sup. Ct. 
66; Bank v. Butler, 157 Mass. 548, 32 N. E. 909; Ditch Co. v. Zeller- 
bach, 37 Cal. 543. In the case in hand no power is granted to pur- 
chase stock in another bank, and therefore a prohibition to do so 
may be implied. Mrst Nat. Bank v. National Exch. Bank, 92 U. S. 
122. It is not doubted, however, that under the banking law of 
Indiana the plaintifl in error had power to accept stock in another 
bank as security for a loan, or to acquire such stock by levy thereon 
and sale thereof under exécution to satisfy a debt due to it. Morse, 
Banks, § 59; Bank v. Case, 99 U. S. 628. It had the power, therefore, 
under certain circumstances, and for certain purposes, to acquire 
stock in a national bank. It obtained the stock in question by pur- 
chase f rom a third party, and procured its transfer to itself upon the 
books of the national bank. The acquisition of such stock was 
within the gênerai scope of its powers. The case is, therefore, one 
of an abuse of a gênerai power, a wrongful exercise of conferred 
power, for purposes and under circumstances contrary to law, 
and not the case of the exercise of a power not in any event given. 
It is, therefore, related to the second class above noted, to which the 
doctrine of ultra vires does not apply. In ail such cases a corpora- 
tion cannot "set np its own violation of law to escape the responsi- 
bility resulting from its illégal action." Id. 628-633. The misuse of 
power in such cases is matter for considération by the authorities 
of the State. If such abuse of power be prejudicial to the public, 
a forfeiture of the charter will fumish a préventive remedy. It 
would be grievous wrong to permit a corporation to assert its own 
abuse of power to escape liability under the facts hère disclosed. It 
held this stock for many years, taking any profits accruing therefrom. 
It must meet the liability resulting from the failure of the bank. It 
cannot approbate and reprobate. It bas received the beneflts. It 
must bear the burdens. "The doctrine of ultra vires, when invoked 
for or against a corporation, should not be allowed to prevail when it 
would defeat the ends of justice or work a légal wrong." Bailroad 
Co. V. McCarthy, 96 U. S. 258-267. 
The judgment will be afflrmed. 
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COOPER INS. CO. T. HAWKINS. 

(Circuit Court of Appeals, Seventh Circuit January 6, 1896.) 

No. 230. 

CoHPOBATiONS— Ultra Vires— Lawpul Act for TJnlawpui, Purpose. 

. Ttie décision In Bank v. Havs-kins, 71 Fed. 369, followed and applied to 
the case of an insurance company, autliorized td liold stock of a national 
bank as an investment of surplus, but not of capital, wbicli had invested 
a part of its capital in such stock. 

In Error to the Circuit Court of the United States for the District 
of Indiana, 

The Indianapolls National Bank, a banking association organized under tlie 
laws of the United States and carrylng on the business of banking at the 
City of Indianapolls, closed its doors on the 24th day of July, 1893, and sus- 
pended its business, being then largely insolvent. On the 3d day of August, 
1894, Edward Hawkins, the défendant in errer, was by the comptroller of the 
currency of the United States appointed reeeiver of the banking association. 
The assets of the bank being insufficient to pay its Indebtedness, the comp- 
troller of the currency of the United States, on the 25th of October, 1893, 
made an assessment upon ail the shares of capital stock of such banking 
association, being 3,000 shares of $100 each, of 100 per cent, on the par value 
of such stock, payable on the 25th day of November, 1893. The plaintifî in 
error, the Cooper Insurance Company, a corporation under the laws of Ohlo, 
and havlng its principal office at the clty of Dayton, in that state, was at 
the time of the suspension of the bank and at ail times thereafter the owner 
of 120 shares of the capital stock of such bank; and, havlng failed upon due 
notice and demand to meet the assessment made, suit was brought by the 
reeeiver in the court below to recover the amount of the assessment. To 
that suit the défendant answered, inter alla, as follows: 

"The défendant says that it is a corporation organized under the laws of 
Ohio and doing business in that state, havlng its principal office in the city 
of Dayton, in the state of Ohlo. That the statute of Ohio in force during the 
time mentioned In this paragraph, with référence to the powers of corpora- 
tions under the class of the défendant, and with référence to any Investi 
ment made by such companies, was and is as follows, to wit: 

" 'Sec. 3G37. No company organized under this chapter, or incorporated un- 
der any laws.of this state, for the purposes provided In section thlrty-six 
hundred and thirty-two, shall Invest Its capital, or any part thereof, other- 
wise than in 1, United States bonds; 2, Ohio state bonds; 3, bonds of a 
county, township, or municipal corporation in this state, issued in conformity 
with law; 4, bonds and mortgages on unlncumbered real estate within the 
state worth fifty per cent, more than the sum loaned thereon, exclusive of 
buildings; 5, the stock of any national bank located in this state, organized 
under the provisions of an act of congress entitled "An act to provide a na- 
tional currency, secured by the pledge of United States stocks, and to pro- 
vide for the circulation and rédemption thereof," approved February 25, 1863, 
and acts amendatory thereof and supplemeutary thereto; or 6, flrst mortgage 
bonds of railroads within this state upon which default in the payment of 
the interest coupons has not been made within three years previous to the 
purchase thereof. [70 v. 147, § 6.] 

" 'Sec. 3S38. Funds accumulated in the course of business, or surplus 
money over and above the capital stock of a company, may be loaned on or 
Invested in the above named securities, or, 1, bonds and mortgages on unln- 
cumbered real estate within this state, worth fifty per cent, more than the 
sum loaned thereon, exclusive of buildings, unless such buildings are in- 
sured in some company authorized to do business in this state, and the pot 
Icy is transferred to a company maklng the investment; 2, bonds of any 
state of the United States; 3, stocks, bonds, or other évidences of indebted- 
ness of any Boivent, dividend paying institution incorporated under the lawa 
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of this or any other state, or of the United States; except its own stock; or 
4, negotlable promissory notes maturlng in net more than six months from 
the date thereof, seeured by collatéral security through the transfer of any 
of the classes of securities above described in this or the preceding section, 
with absolute power of sale within twenty days after default in payment at 
maturity.' [70 v. 147, § 6.] 

"And the défendant says it is not liable hereln, for that It did not become 
the owner or holder of the shares of stock in the Indianapolis National BanU 
described in the déclaration either as a pledge or upon exécution, or any 
compromise or settlement of a doubtful or bad debt, but, on the other hand, 
in the manner following, and not otherwlse; that is to say: On the Oth 
day of March, 1890, the défendant attempted to become the owner of fitty 
(50) shares of said stock by then and there purchasing the same from Heni-y 
Eauh, then the owner thereof, at a priée then agreed upon and paid. ïhat 
in like manner, on the 6th day of September, 1890, the défendant attempted 
to become the owner of twenty (20) shares of said stock by purchase from 
B. Rauh & Sons, who were then the owners thereof, and the payment of the 
priée agreed upon for the same. And on the 25th day of March, 1891, the 
défendant likewise attempted to become the owner of flfty (50) shares of said 
stock by purchase from H. A. Wyman, who was then the owner thereof, 
and the payment of the price stipulated theretor. Each and ail of which pay- 
ments were made ont of the defendant's gênerai fund, and not out of its 
surplus fund. And the défendant so attempted to purchase and hold each 
of the said shares as a permanent investment. Pursuant to said arrange- 
ment, and with full knowledge thereof, the président of the Indianapolis 
National Bank cawsed the said shares to be transferred to this défendant on 
the books of the Indianapolis National Bank, in whose name the same hâve 
ever since stood. And this défendant says that it is not liable herein, for 
that, under the act of congress governing national banks, the said Haughey, 
as président of the Indianapolis National Bank, had no power to issue any 
of the shares thereof to a corporation, nor to this défendant; nor had said 
Haughey, who was then the président, any power, as such président, under 
said act of congress or otherwlse, to transfer or cause to be transferred the 
said shares or either of them upon the books of said bank to this défendant; 
nor had this défendant any power, under the act of congress or the laws of 
Ohio above mentioned, to become the owner, by purchase or otherwlse, of said 
shares in said national bank." 

To this portion of the answer a demurrer was Interposed that the facts 
stated did not suflice to constitute a défense. This demurrer was sustained 
by the court Afterwards, on the 13th of December, 1894, the Insurance Com- 
pany withdrew its answer of gênerai déniai, declined to answer further, and 
elected to abide by the ruling of the court upon the demurrer; whereupon, 
the cause being submitted, the court rendered judgment against the Insur- 
ance Company for the amount of the assessment; to review which judgment 
this writ of error is sued out, 

Addison C. Harris and Geo. Shirts, for plaintiff in error. 
Frank B. Burke and John W. Kern, for défendant in error. 

Before WOODS, JENKENS, and SHOWALTEE, Circuit Judges. 

JENKINS, Circuit Judge, after statement of the facts, delivered 
the opinion of the court. 

This cause is ruled by the judgment in Bank v. Hawkins (herewith 
decided) 71 Fed. 369. There is no distinction observable in the facts 
of the case, and the judgment must be afllrmed. 
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WHEELER & WELSON MANUF'G CO. v. LYON. 
(Circuit Court, D. Minnesota. December 21, 1895.) 

1." MUTUALITY IN CONTHACTS. 

Alleged want of mutuallty In an agreement guarantying tlie perform- 
ance of thie contract of another Is no ûefense, where the contract had 
become executed. 

2. CoNSTBcrcTiON op Contract. 

Wliere the agent of a sewlng-machlne company contracted to purchase 
from the company "ail parts and attachments," held, that by "parts" 
was meant portions or pièces of machinery such as may be used for 
repairs; and by "attachments," mechanisms belonglng to ttie original ma- 
chine. 

3. LiABiLiTT OF GuARANTOK— Altération op Instrument. 

Helâ that, nnder the évidence, the guarantor was not released from hls 
liabillty. 

This was an action by the Wheeler & Wilson Manufacturing Com- 
pany against William H. Lyon upon a bond guarantying the perform- 
ance of a contract. 

Warren H, Mead and J. D. Flannery, for plaintifC. 
Kitchel, Cohen & Shaw, for défendant 

NELSON, District Judge. This action is brought to enforce a 
bond executed by défendant, whereby he guaranties the faithf ul per- 
formance of a contract between one Frank McCloud and the plaintiÊE 
company, and the payment of ail notes, indebtedness, or damages 
which might arise under said contract. By written stipulation a 
jury was waived, and the case tried by the court. 

(1) I flnd that plaintiff is a corporation résident and a citizen of 
the state of Connecticut, and défendant is a résident and citizen of 
the state of Minnesota. 

(2) I flnd that for some time previous to the 22d day of July, 1889, 
Frank McCIoud had been employed in selling and leasing sewing 
machines upon salary and commission, as the agent of plaintiff, and 
that on July 22, 1889, a certain contract was entered into between 
him and this plaintiff, which is as follows: 

Bxhibit A. 

Minneapolls, Mlnn., July 22nd, 1889. 
Wheeler & WUson Mfg. Co., Chicago, Ills.— Gentlemen: I will purchase 
your machines, to be sold or leased by me In Minneapolls and Anoka, and 
in such other terrltory as you may hereafter designate in wrltlng, on the 
followlng tenus, f. o. b. Bridgeport, Conn., or, if shipped from Chicago, I 
to pay you what you pay from Bridgeport, Conn., to Chicago, and I pay the 
freight from Chicago to this place, for the following priées: 

No. 2 bare $13 00 

" " O. W. half 20 00 

" 6 Cyl. bare 24 00 

" " " table cabinet platform 3100 

No. 8 K. B. E. 4 drawer 19 00 

" 9 B. B. E. 2 drawer oak 19 00 

" 9 D. A. A. 4 drawer folding leaf oak or walnut 21 00 

" " C. C. C. 4 drawer drop leaf oak or hazel 20 00 

No. 9 drop cabinet 40 00 

" 9 F and table for cloak work 18 00 

" " hand with boi 17 00 
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No. 12orD. 12bare 18 50 

" " or D. 12 bare & H. T 20 00 

" « " " " F. table 24 00 

" " " " " G. table 24 25 

" " " " " G. A. K 27 50 

» » « .. <• F. table and cover 25 50 

" " bai'e and trimmer 26 50 

" " " " and H. ï 28 00 

2 needle stayer H. T 50 00 

2 stitcb zigzag 45 00 

3 " " V7 00 

German Universal polytype 55 00 

Buttonhole machine, bare and T 95 00 

" " D. table foot power 90 00 

2 needle Tamping machine H. T 55 00 

11/21/89. Wax thread machine, 10% on amt. f. o. b. Chicago. 

Said machines to be disposed of in Mlnneapolis and Anolsa for cash, 

notes, or leases (the latter to be sent to you, to be lield as collatéral securlty), 
at regular retail priées, as shown on your printed priée list, with the foUow- 
fng exceptions; 

No. 12 or D. 12 bare at $25 or $28 if with transmitter 

Buttonhole machine complète $125 00 

2 needle stayer & H. ï 65 00 

2 stitch zigzag 55 00 

3 stitch zigzag 100 00 

2 needle vamping & H. T 75 00 

— or f amily machines to dealers at same prices and terms as per your printed 
contract machines to manufacturers ou 30 days for cash. 

On Saturday of each week I will render to you at Chicago, Ills., a truo 
account of ail machines disposed of and collections made, with ail notes or 
leases or other évidences of indebtedness inclosed, and remit therewith, by 
sight draft on Chicago or New York, at my expense, ail the cash I bave on 
hand after paying the legitimate expansés of the business, and $25 for my 
own Personal expansés; hereby guarantying to you the payment In cash 
for the full amount for each machine at the above-named prices (and for 
which you may hold collatéral) withln twelve months after date of ship- 
ment or invoice. As soon as you receire the full priée above mentioned on 
a note or lease, you are to assign same to me, wlthout recourse, unless I 
am otherwise Indebted to you. Then said notes and leases may be held 
by you, and the proceeds collected on the same appUed on my Indebtedness. 
I to do the eoUectlng and Instructing, and pay ail expenses, Including ail 
taxes, Insurance, llcenses, rent, &c., incurred in the prosecution of the busi- 
ness during the continuance of my handling your machines under this con- 
tract, and wUl transact ail business hereunder In my own name and for my 
own account, you to give me free use of ail ofHce flxtures hère during the 
■ continuance of this contract I am to recelve fifteen per cent, on cash col- 
lected by me on leases, notes, or book accounts dated prior to July 22nd, 
1889, which shall also be pay for my serrlces In Instructing parties In the 
use of machines already sold or leased In the clty, and repalring the same 
free of charge In ail cases when promises hâve been made to by you or 
your agents. I agrée not to handle or sell any make of sewing machines or 
parts during the continuance of this contract, except I get them through you, 
except old machines I get In trade. I agrée to purchase from you ail parts 
and attachments at twenty per cent, discount from your Wholesale prices, 
and wIU pay for same ninety days from date of shipment; I to hâve the 
privilège to return ail new parts and merchandise at 20 per cent, discount from 
your Wholesale price list ïou are, at the terminatlon of this contract, to 
hâve the privilège of buying of me any or ail of the machines I may hâve 
on hand, at the prices as above, less cost of parts there may be short, or 
damage there may be to machines, stands, or woodwork. If, at any time 
hereafter, there may be any change in the style or prices to me of machines, 
you may iusert such change of style or priée in this contract I distlBctly 
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anderstand and agrée that the performance of thls arrangement dépends 
upon the entlre satisfaction with my business, and I hereby state there is 
no verbal or ■written agreeinent between us ottier tlian is eontalned herein. 
This agreement may be termlnated by eitlier party, by glving thlrty days' 
written notice. 

Yours, respectfully, [Signed] Frank McCloud. 

Your conti'act or proposai as above Is aecepted. 

ïours, respectfully, Wlieeler & Wilson Mfg. Co., 

ISigned] J. K Flacnery, Agt 

(3) I find that on the same day the following guaranty was duly 
executed and delivered by défendant, aecepted by plaintilî, and ap- 
pended to and made a part of said contract; also, that, at the time 
of the exécution and delivery thereof, défendant had f ull knowledge 
of the contents of the contract itself, and signed the guaranty at the 
request of McCloud, and as a matter of friendship to him. 

For value reeelved, and in considération of the within-descrlbed contract, 

we hereby guaranty to Wlieeler & Wilson Mfg. Co. (a corporation duly in- 

corporated by the state of Connecticut), its successors or assigns, the full 

and faithful performance of the terms of said contract by the said Frank 

McCloud, and the payment by the said Frank McCloud of ail notes which 

may be given, or indebtedness or damage which may arise, to Wheeler & 

Wilson Mfg. Co., from the said Frank McCloud; hereby consenting to any 

changes in priées or styles of machines, extensions or reuewals of notes or 

leases or aecounts, without notice. Witness our hands aiid seals thia 

twenty-second day of July, 18S9. 

Witness: J. L. Flannery. Walter A. Smith. [Seal.] 

W'itness: J. L. Flannery. Wm. H. Lyon. [Seal.] 

Witness: J. L. Flannery. Mrs. Jennie McCloud. [Seal.] 

(4) I find that immediately thereafter McCloud carried on and con- 
ducted the business of selling and leasing sewing machines, and of 
settling up the old business of the company in that vicinity, under 
said contract, until Decenaber 7, 1892, when the contract was termi- 
nated, and there was claimed to be due plaintiff thereunder the sum 
of 18,036.32 from said McCloud, no part of which has been paid. 
The termination of the contract on December 7, 1892, was made 
forthwith, at the request of McCloud, by an arrangement between 
him and plaintiff, but without any previous notice from one to the 
other, and without any notice to défendant. 

(5) I find that on December 19, 1890, McCloud wrote a letter to 
plaintiff, at Chicago, in which he says: 

"The 17th of January, my présent contract closes. That gives you 30 days 
to put a man in my place. And on the SfTth of December I shall discharge 
ail my salaried help, excepting the office lady, unless l hear from the com- 
pany, and they wish to retain them." 

But no further action was taken with référence to the termination 
of the contract by either party, and McCloud continued his relations 
with plaintiff under the contract, 

(6) I flnd that at certain times prier to Mardi, 1891, and from that 
time until the termination of the contract, McCloud retained |30 in- 
stead of $25 per week; but this was done, not only without the con- 
sent, but under the objection of plaintiff, who frequently remon- 
strated in writing against such rétention on the part of McCloud. 

(7) I flnd that, after the exécution of said contract and the instrn- 
meut appended thereto, the following words were added, without 
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the knowledge of défendant, at the end of the list of macMnes con- 
tained in said contract: "11/21/89. Wax thread machines 10^ on 
amt. f. 0. b. Chicago," — which means, November 21, 1889, wax thread 
machines, ten per cent, on amount, f ree on board, Chicago ; but that 
said addition was made by the head bookkeeper of plaintiff as a mém- 
orandum for the guidance of the bookkeepers of plaintifï, in case any 
such machine were ordered by McCloud, and was not made for any 
other purpose whatscever. 

(8) I find that, after July 22, 1889, plaintiff had no written com- 
munication with défendant until December 7, 1892, at which time 
défendant was notified by plaintiff that McCloud was indebted to it 
in the sum above named, of $8,636.32, and that it would look to him 
for payment, and that no part thereof has oeen paid. 

(9) I find that the amounts paid by McCloud to plaintiff after Jan- 
uary 17, 1891, were more than sutticient to repay the plaintiff the 
sums due and owing it by McCloud on January 17, 1891. 

(10) I find that, prior to December 7, 1892, no written notice was 
given to défendant that any goods, wares, or merchandise were fur- 
nished to said McCloud pursuant to the contract in suit. 

Upon suit being brought, a bill of particulars was flled by plaintiff, 
which is a part of the record in this case. 
As conclusions of law : 

1. I find that the contract between the plaintiff and McCloud of 
July 22, 1889, was a valid and subsisting contract between the parties, 
according to the terms thereof. 

2. I find that the instrument executed by défendant, appended to 
and of equal date with the contract last named, constituted a valid 
and subsisting agreement, whereby, for a valuable considération, de- 
fendant undertook to and did guaranty the full and faithful per- 
formance of the contract executed by Frank McCloud. 

3. I flnd that said instrument of guaranty is in full force and eflect; 
that défendant is liable to plaintiff thereunder, and has not been in 
any way released from the obligation thereof by anything that has 
occurred since the exécution and delivery of said contract of guar- 
anty. 

4. I find that défendant cannot be held liable or answerable to 
plaintiff, under the contract of guaranty, for the foUowing items, to 
wit: $433.90 for horses, wagons, etc.; $164.03 for oil, tools, etc.; 
1512.47 for tabling and shafting; $684.80 for puUey, etc.; $111.68 
for cotton thread, etc., — items mentioned in Exhibit XXX of the 
record, amounting in ail to the sum of $1,906.88; nor for the sum of 
.?200..50, for machines fumished not of plaintiff's manufacture; nor 
for $38.28, abandoned on the trial. 

5. I find that plaintiff is entitled to a judgment against défendant 
in the sum of $8,490.66, with interest thereon at the rate of 7 per cent, 
per annum from the 7th day of December, 1892, together with the 
costs and disbursements of this action. Let judgment be entered 
accordingly. 

Mem. With regard to the point urged by défendant, that there ia 
no mutuality in the contract, the authorities cited are not applicable. 



578 FBDEBAl REPORTEE, VOl. 71. 

because the contraot had become executed, and was not executory. 
Logging Co. T. Eobson, 16 G. 0. A. 400, 69 Fed. 775. 

Under the contract, McCloud agreed to purchase from plaintiff "ail 
parts aad attachments," and, in my opinion, none of the items dis- 
allowed corne under that heading. By the word "parts" is meant 
portions or pièces of machines such as may be used for repairs; and 
by "attachments," mechanism belonging to the original machine. 
While it may be true that some of the items disallowed were turned 
over to McCloud, charged and afterwards credited to him at certain 
priées, the défendant cannot be held liable theref or. 



TEXAS & P. EY. 00. v. BLLIOTT et al. 
(Circuit Oonrt of Appeals, Flfth Circuit. December IT, 1895.) 

No. 422. 
1. Mastbb and Skevant — Unsafe Machinebt— Intoet to Raileoad Bm- 

PLOYES. 

A railway company Is Ilable for injuries resulting to Its employés from 
Its fallure.to use ordinary care to furnlsh safe machinery and appliances 
for thelr use In operating the road. OrdlnaJT care In tliis connection 
means such care as an ordinarlly prudent man would use under the cir- 
cumstanees, and it is to be measured by the charaeter and rlsks of the 
business. The company Is not, however, bound to Insure the absolute 
safety of Its machinery, or to provide the best, safest, or newest ma- 
chinery. 

9. Same — Négligence of Inspbotoe. 

Where the person whose duty It Is to repair the appliances and ma- 
chinery used In operating a railway knows, or ought to know, by the ex- 
ercise of reaâonable care, of defects In such machinery, the company is 
responslble for his négligence, if he falls to repair it. 

8. Same— Explosion of Locomotive— Trial— Insteuctions. 

In an action to recover damages for the death of a railroad engineer by 
the explosion of his locomotive, plaintiflf's évidence tended to show that 
the company had falled to use reasonable care to keep the boiler in good 
condition, and had allowed It to become defectlve, from which cause the 
explosion resulted. The company's évidence was dlrected to showlng 
that It used ordinary and reasonable care In selecting the locomotive and 
In causing reasonable supervision of It by diligent Inspectors, and that 
deceased was guilty of contributory négligence. Held, that the court prop- 
erly charged the Jury that If defendant's servants, whose duty it was to 
repalr the locomotive, knew, or by reasonable care might hâve known, of 
the defects thereln, then thelr négligence was imputable to It, and It was 
llable If deceased In no way, by his own neglect, contributed approximately 
to his death; but If the locomotive was reasonably safe, and deceased 
negllgently let the water get too low In the boiler, and then Injected fresh 
water, thereby causing the explosion, the company was not liable. 

4 Teial— Instructions. 

There Is no error in refusing requested Instructions which are substan- 
tially the same as instructions already given in the gênerai charge. 
Speer, District Judge, dissentlng. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

Action by Rosa Elliott and others against the Texas & Pacific 
Eailway Company. There was a judgment for plaintifEs, and de- 
fendant brings error. 
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T. J. Freeman, for plaintiff in error. 

M. P. McLean and D. M. Humphreys, for défendants în error, 

BeforeMcCORMICK, Circuit Judge, and BOARMAN and SPEER, 
District Judges. 

BOARMAN, District Judge. This suit was originally instituted 
in the state court of Texas to recover damages for the wrongful 
death of plaintiff's husband, who, at the time he was killed, was 
a locomotive engineer in défendant company's employment. It was 
removed into the circuit court for the Northern district of Texas, 
and therein resulted in a judgment for $10,000 for the plaintiff, 
Mrs. Elliott. She, as the surviving wife of the deceased, Charles 
T. Elliott, sued for herself and for the use of the father and 
mother of the deceased, Elliott. The pétition represents, substan- 
tially, that her husband was a strong and vigorous young man, 
31 years old; that he was at the time of his death earning $120 
a month, whieh he devoted to her support and comfort; that she 
was dépendent therefor entirely on his earnings; that he waa 
employed as an engineer by défendant company; that, while 
he was in charge of the engine belonging to said company, the 
boiler thereof exploded, and instantly killed him ; that said explo- 
sion was caused by the négligence of défendant company in fail- 
ing to furnish her said husband a safe and suitable engine and 
boiler with which to discharge the duties of his employment; 
that the said boiler furnished him was defective, in that a large 
number of the stay bolts and the heads of the same, with which 
said boiler was provided, and which were necessary to its strength 
and efiaciency, were weai through long use and corrosion thereof, 
and many of them had been broken before said boiler exploded; 
that such defective condition of said boiler caused the explosion 
thereof; that its condition was unknown to her said husband, and 
that he, in the course of his employment, had no means of know- 
ing of said defects; that défendant did know, or Sihould hâve 
known, of the defective condition of the boiler before the said 
explosion occurred; that the weakened condition of the boiler had 
existed a long time, although the défendant, knowing the same, 
did not use due diligence in having it repaired; that the said weak- 
ened and broken stay bolts, and corrosion about the heads of the 
same, caused the boiler to explode, and thereby killed plaintiff's 
husband; that plaintiff, by reason of the said négligence and kill- 
ing of said husband, had been damaged in the sum of $25,000. In 
addition to thèse allégations in interest of herself, the pétition 
discloses allégations showing damages of $5,000 to the father 
and mother of said deceased, Elliott. The judgment awarded noth- 
ing to them, and, their interest not having been prosecuted, it will 
not be necessary to set ont those allégations. 

Défendant company's answer is a substantial déniai, and puts 
the plaintiff to the proof of ail the matters necessary to warrant 
her recovery in this suit. 

In aid of defendant's bill of exceptions, the transcript discloses 
ail the évidence heard in the trial court The only évidence free 
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from dispute îs in relation to such matters as are not connected 
with the cause of the explosion of the boiler, but ail the material 
incidents and facts which, cumulatively, show the cause of the 
explosion, are involved in conflicting testimony. The plaintiffs' 
testimony tends to show that the said engineer did nothing, or 
omitted to do nothing, which would show that he was guilty of 
contributory négligence; that the cause of the fatal explosion in- 
hered in, and sprung out of, the négligence of the défendant Com- 
pany in failing to use reasonable care in furnishing said engineer 
with a safe and suitable engine, and to use like care in keeping 
its machinery in good repair; that such négligence was the proxi- 
mate cause of his death ; that said boiler, by the négligence of de- 
fendant, had become and was faulty and détective, in the fact that 
the stay bolts or many of them and their heads, upon the stability 
and strength of which depended the power of the boiler to resist 
the steam pressure which was reasonably necessary to operate the 
engine, had become worn, corroded, and in bad repair. The défend- 
ants évidence tends to show the condition of the engine about and 
at the time of the explosion, and that it was built by the Baldwin 
Company, and was flrst-class in ail of its appointments; that it was 
but 3 years old, and that the average life of an engine is about 
30 years; that it was the custom of the company to try to test ail 
their boilers once a week, if practicable, but that once in every three 
or four months is reasonably suffîcient to give them satisfactory trial 
tests; that engine 220, the one in question, was inspected October 
26, 1893, with a hammer test; that the hammer test is considered 
the best method of detecting defects in such boilers; that a similar 
inspection was made on the ISth of November,1893,at which time the 
inspecter found 13 broken stay bolts in her boiler, and ail of which 
were taken out, and new ones put in their places, and he found at 
that time ail the stay boita to be good except those 13; that the 
boiler, at the time of the explosion, was in good condition, and the 
pressure allowed on that engine was 150 pounds to the square inch; 
that the boiler was provided with ail the stay bolts necessary to 
give it strength to endure much more pressure than was used on 
the class of engines such as No. 220; that after the explosion an 
examination was made by compétent boiler makers and repairers, 
and they found only 8 or 9 bolts which were broken previous 
to the explosion, and that some, only about 20 or 30, were checked 
from one-sixteenth to one-eighteenth of an inch; that engines often 
are found running safely when 50 or 60 bolts are entirely broken 
off; that an engine might be safely run even if a large number of 
its stay bolts were broken off; that the explosion was caused by the 
négligence and failure of the engineer to keep the boiler suificiently 
and properly supplied with water. 

This summary of the évidence shows that plaintiff relied for re- 
covery upon the thegry that the boiler explosion was caused by the 
failure of défendant to keep the machinery in good repair; the ad- 
verse contention is that the engineer was guilty of contributory nég- 
ligence, and that the boiler exploded because the engineer negli- 
gently let the water in the boiler get too low. 
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The plaintifE in error assigns errors heard on the charge, and in 
refusing certain requests for spécial charges. 

After stating the issues contained in the pleadings, the trial judge 
gave the following charge. In paragraph 4 he said: 

"A railway company Is bound to use ordinary care to furnisli safe ma- 
chinery and appliances for use by its employés in operating its road; and. 
if ordinary and reasonable care is not exercised by the company to do this, 
it would be responsible to its servants for tlie injuries cansed to thein by 
such neglect. By ordinary care is meant sucli as an ordinarily prudent 
man would use under the same circumstances. It must be measured by 
the character and rislis of the business; and when the person whose duty 
it is to repair the appliances and machlnery of the business knows, or 
ought to know, by the exercise of reasonable care, of the defects in the 
machinery, the company is responsible for his négligence if he fails to 
repair it." 

Fifth paragraph: 

"If the jury believe from the évidence, under the foregoing instructions, 
that the boiler which exploded, and killed Charles T. Elliott, was détective 
and unflt for use, in the matters alleged by plaintifC, and that defendant's 
servants, whose duty it was to repair said machinery, knew, or by reason- 
able care might hâve known, of said defects in said boiler and engine, then 
said négligence on the part of its servant is imputable to tiie défendant. And 
if said boiler exploded by reason of said defects, and killed Charles T. El- 
liott, the défendant would be responsible to plaintifC for his death, if deceased 
in no way, by his own neglect, contributed approximately to his death. If, 
on the other hand, the jury believed from the évidence that the locomotive 
engine and boiler which exploded, and kilied Charles T. Elliott, were rea- 
sonably safe appliances, and that the said Elliott, deceased, negligeutly let 
the water get toc low in the boiler, and then negligently injected fresh 
water in the boiler, and thereby causing the explosion, then you will flnd 
for the défendant. An employer of labor, in connection with machinery, is 
not bound to insure the absolute safety of the mechanical appliances which 
he provides for the use of his employés; nor is he bound to supply for their 
use the best and safest or newest of such appliances; but he is bound to 
use ail reasonable care and prudence for the safety of those in his service 
by providing them with machinery roasonably safe and sultable 'for use, 
and the like care devolves on the master to keep it in repair." 

And, at the request of the plaintifE in error, the trial judge gave 
the following spécial instruction: 

"No. 12. You are instructed that if you believe from the évidence that 
the explosion in question was caused by letting in of cold water upon a 
hot surface, and the conséquent sudden génération of steam. to relieve which 
the safety valve was inadéquate, you will flnd for the détendant." 

Under the view which we hâve of the errors assigned by plaintifï 
in error, it will be necessary to quote and consider but the two fol- 
lowing refused spécial instructions: 

"No. 2. You are instructed that if you believe from the évidence that de- 
fendant used ordinary care in tlie sélection of the engine in question, and 
used the same care in the sélection of compétent men to inspect it, and 
keep it in a reasonably safe condition, and if you believe from the évidence 
that the person so employed to insiject said engine and keep it in repair 
did exercise ordinary care and keep it in good condition, you will find for 
the défendant. 

"No. 3. You are instructed, if you believe from the évidence that the de- 
fendant did employ a reasonably safe engine, and that he used reasonable 
care to employ a compétent inspecter to keep the said engine in good repair, 
and that he used reasonable supervision to see that such inspecter per- 
formed his duty, you will flnd for the défendant." 
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Admitting tiiat those two refused instructions announced correct 
propositions and rules of law applicable to the material issues of 
tlie case, the assignments are well taken, unless the matter therein 
contained, or tlie substance thereof, is covered by or in tbose two 
paragraphs we hâve quoted above from the trial court's charge; but 
the trial court's charge, disclosed in those several paragraphs, state 
the law applicable to the issues, and they seem to us to serve ail 
the pHrposes that the counsel for plaintiff in error may reasonably 
hâve had in wanting the court to give his two spécial instructions. 
He concèdes, in his brief, that the purpose of the plaintiff's évidence 
was to impose liability on défendant solely because said company, 
by reason of its failure to use reasonable care in keeping the ma- 
chinery in good condition, allowed the boiler to become faulty and 
defective, and that défendant company knew, or should hâve known, 
by the use of proper inspection and supervision, of its defective con- 
dition, and further that said défendant was at fault and guilty of 
négligence in not having the said defective boiler seasonably repaired, 
and that Elliott, the engineer, was free from contributory nég- 
ligence. The defendant's évidence was directed to the maintenance 
of the theory that the défendant company used ordinary and rea- 
sonable care in the sélection of and furnishing to its employés the 
engine in question, and continued to use like care by prudent and 
reasonable supervision of the machinery, and by diligent inspections, 
made by the company's inspecter, to keep the boiler in good repair; 
that the engineer was guilty of contributory négligence. It seems 
clear to us that the trial judge's charge drew the attention of the 
jury sharply to the adverse contentions, and announced correct prop- 
ositions of law, which were applicable to the material issues of fact 
relied upon by either side to vindicate their respective contentions; 
and that his charge, clearly and substantially, covered ail the pur- 
poses the counsel could reasonably hâve attained had the spécial 
instructions been given to the jury. Therefore, flnding no error in 
the refusai of the trial judge to ^ve the si)ecial instructions ten- 
dered by the counsel for plaintiflf in error, the judgment of the cir- 
cuit court is aflSrmed. 

SPEER, District Judge, dissents. 



In re WONG KIM ARK. 

(District Court, N. D. Callfomla. January 3, 1806.) 

No. 11,198. 

CiTizENSHip— Child op Chinesb Paebnts. 

A person born wlthin the limlts of the United States, whose father and 
mother were both persons of Ghlnese descent, and subjects of the em- 
peror of China, but, at the time of the blrth, were both domiciled rési- 
dents of the United States, is a citizen of the United States, within the 
meaning of the fourteenth amendment to the constitution of the United 
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States. In re Look Un SIng, 21 Fed. 905, 10 Sawy. 353, and Gee Fook 
Sing T. U. S., 1 O. O. A. 211, 49 Fed. 146, 7 U. S. App. 27, foUowed. 

Pétition for a Writ of Habeas Corpus. Pétition granted, and 
petitioner, Wong Kim Ark, discharged. 

Thos. D. Eiordan and Naptlialy, Friedenreich & Ackerman, for 
petitioner. 

H. S. Foote, U. S. Dist. Atty., and Geo. D. CoUins, as amicus curiae, 
for tlie United States. 

MORKOW, District Judge. A pétition for a writ of habeas cor- 
pus was flled on behalf of Wong Kim Ark, alleging tiiat said Wong 
Kim Ark is unlawfully conflned and restrained of his liberty on 
board of the steamship Coptic, and prevented from landing into 
tlie United States, by John H. Wise, collector of customs at the 
port of San Francisco, and D. D. Stubbs, gênerai manager of the 
Occidental & Oriental Steamship Company, acting under his au- 
thority. It is averred, further, that Wong Kim Ark has the right 
to enter the United States, becanse he was born within the United 
States, and is a citizen thereof. The district attorney has inter- 
vened on behalf of the United States, and objects to the discharge 
of Wong Kim Ark, npon tiie grounds that, althaugh born within 
the United States, he is not, under the laws of the United States, 
a citizen thereof, for the reason that his father and mother were, 
at the time of his birth, and now are, Chinese persons, and sub- 
jects of the emperor of China, and that, therefore, Wong Kim Ark 
is also a Chinese person, and a subject of the emperor of China; 
that he is a Chinese laborer, and not entitled to land in the United 
States, or to be or remain therein, because he does not belong to 
any of the privileged classes enumerated in any of the acts of con- 
gress, known as the "Chinese Exclusion Acts," which would exempt 
him from the class or classes which are specially excluded from 
the United States by the provisions of said acts. An amended 
pétition has been filed, in which the detained himself pétitions the 
court for a writ to test the legality of his détention. The amended 
pétition sets out the facts of petitioner's détention, and his right 
to enter this country as a citizen thereof, more in détail than does 
the original pétition; otherwise both are substantially the same. 
An agreed statement of facts has been filed, which is as follows: 

"(1) That the said Wong Kim Ark was born in the year 1873, at No. 751 
Sacramento street, in the clty and county of San Francisco, state of CaJii- 
fornia, United States of America; and that his mother and father were per- 
sons of Chinese descent, and subjects of the emperor of China; and that 
said Wong Kim Ark was and is a laborer. (2) That at the time of his said 
birth bis mother and father were domiciled résidents of the United States, 
and had establislied and enjoyed a permanent domicile and résidence therein 
at said city and county of San Francisco, state aforesaid. (3) ïhat said 
mother and father of said Wong Kim Ark continued to réside and remain 
in the United States until the year 1890, when they departed for China. 
(4) That during ail the time of their said résidence in the United States, as 
domiciled résidents therein, the said mother and father of said Wong Kim 
Ark were engaged in the prosecutlon of business, and were never engaged 
In any diplomatie or officiai capacity under the emperor of China. (5) That 
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ever slnce the blrth of said Wong Klm Ark at the tlme and place hérelnbe- 
fore stated and stlpulated, he has had but one résidence, to wit, a résidence 
In said state of Califomia, In the United States of America, and that lie bas 
never changed or lost said résidence or gained or acquired another résidence, 
and there reslded, claimlng to be a citizen of the United States. (0) That 
in the year 1890 the said Wong Kim Ark departed for China upon a tem- 
porary visit, and with the Intention of returning to the United States, and 
did return theréto on the 2Gth day of July, 1890, on the steamship Gaelic, 
and was permitted to enter the United States by the collector of customs, 
upon tbe sole ground that he was a native-born citizen of the United States. 
(7) That after his said return the said Wong Kim Arli remained in the 
United States, claiming to be a citizen thereof, until the year 1894, when 
he again departed for China upon a temporary vlslt, and wlth the intention 
of returning to the United States, and did return thereto in the month of 
August, 1895, and applied to the collector of customs to be permitted to land, 
and that such application was denied upon the sole ground that said Wong 
Kim Ark was not a citizen of the United States. (8) That said Wong Kim 
Ark has not, elther by himself or hls parents actlng for him, ever renounced 
hls allegiance to the United States, and that he has never doue or committed 
any act or thlng to exclude him therefrom." 

The question to be determined is whether a person born within 
the United States, whose father and mother were both persons 
of Chinese descent, and subjects of the emperor of China, but at 
the time of the birth were both domiciled résidents of the United 
States, is a citizen, within the meaning of that part of the four- 
teenth amendment of the constitution which pro vides that: 

"AU persons born or naturallzed in the United States, and subject to the 
jurisdictlon thereof, are citizens of the United States and of the state wherein 
they réside." 

The district attomey was assisted by Mr. George D. Collins, of the 
San Francisco bar, who appeared in the matter as amicus curiae. 
Mr. Collins' position upon this question has been known for some 
time, and his views hâve been expressed in able and interesting arti- 
cles in the American Law Eeview. 18 Am. Law Rev. 831; 29 Am. 
Law Eev. 385. He maintains that the doctrine of international law as 
to citizenship exists in the United States, and not that of the common 
law; that the citizenship clause of the fourteenth amendment is in 
consonance with the international rule, and should be so interpreted; 
and that, therefore, birth within the United States does not confer 
the right of citizenship. His views hâve been repeated and elab- 
orated in his brief with much reasoning and plausibility. It is con- 
tended on the part of the United States that the words "subject to 
the jurisdiction thereof," mean subject to the political jurisdiction 
of the United States; that is to say, that the petitioner, Wong Kim 
Ark, though born within the United States, was not born subject 
to the political jurisdiction of the gênerai government, for the rea- 
son that his father and mother were and are Chinese subjects, and 
that, according to the rule of international law, the political status 
of the child follows that of the father, and that of the mother when 
the child is illegitimate. It is urged, therefore, that the mère fact 
of birth in this country does not, ipso facto, confer any right of citi- 
zenship. The position contended for assumes, practically, that the 
provision of the fourteenth amendment under considération intended 
to follow and adopt the rule of international law. In support of 
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this view, the remarks of Mr. Justice Story in Shanks v. Dupont, 3 
Pet. 243, 247, are cited, to the efEect that: 

"Political rights do not stand upon the mère doctrines of municipal law, 
applicable to ordinary transactions, but stand upon the more gênerai prlnci- 
ples of the law of nations." 

It is contended, further, that the common-law doctrine does not 
govern the détermination of the question of citizenship, for the rea- 
son that there is no common law proper of the United States; cit- 
ing Wheaton v. Peters, 8 Pet. 658; Kendall v. U. S., 12 Pet. 524; Lor- 
man v. Clarke, 2 McLean, 568, Fed. Cas. No. 8,516; U. S. v. New 
Bedford Bridge, 1 Woodb. & M. 401, Fed. Cas. No. 15,867; People 
V. Folsom, 5 Cal. 373; In re Barry, 42 Fed. 113, Finally, it is main- 
tained that the United States suprême court, in interpreting the flrst 
clause of the fourteenth amendraent, now in question, in the Slaugh- 
terhouse Cases, 16 Wall. 36, adopted, to ail intents and purposes, the 
rule of international law when it said through Mr. Justice Miller: 

"The phrase, 'subject tp its jurlsdiction,' was intended to exclude from its 
opération children of ministers, consuls, and cltlzens or subjects of foreign 
States bom wlthin the United States." 

The interprétation, hy the suprême court, in the case of Elk v. Wil- 
kins, 112 U. S. 102, 5 Sup. Ct. 41, of this same phrase is also cited 
in support of the contention made in favor of the rule of international 
law. On the other hand, counsel for petitioner contend that what 
the suprême court said in the Slaughterhouse Cases, supra, is but 
mère dictum, and that, outside of a f ew scattered observations of .this 
character, that tribunal has never directly passed upon the question 
presented for décision in this matter, viz. whether a person born in 
this country of foreign parents is a citizen. But it is claimed that 
that question has been adjudicated in this circuit in two cases, and 
that the law, as there expounded, is in favor of the citizenship of the 
petitioner, and, being the law of this circuit, is controlling upon this 
court. The flrst of thèse, and the one which is principally relied 
on, is In re Look Tin Sing, to be found reported in 10 Sawy. 353, 21 
Fed. 905, and decided in 1884. The second is the case of Gee Fook 
Sing V. U. S., reported in 1 0. C. A. 211, 49 Fed. 146, and 7 U. S. App. 
27. The last case is a décision of the circuit court of appeals for 
this circuit (Ninth), rendered in 1892, which reaches the same con- 
clusion as did the circuit court in Re Look Tin Sing. The case of 
Lynch v. Clarke, 1 Sandf. Ch. 583, — a décision rendered in 1844, and 
before the adoption of the fourteenth amendment, by Hon. Lewis 
H. Sandford, assistant vice chancellor of the First circuit of the 
court of chancery of the state of New York, — was also pressed upon 
the attention of the court as authority showing that it was the com- 
mon-law doctrine of citizenship, and not that of the law of nations, 
which had been recognized in this country préviens to the adoption 
of the fourteenth amendment. While the two décisions rendered 
in this circuit would seem, upon the principle of stare decisis, to be 
conclusîve upon the question raised hère, and controlling on this 
court, yet, in view of the fact that it has been argued on the part 
of the government, and very forcibly, that the suprême court laid 
v.7lF.no.3— 25 
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dpwn in the Slaughterhouse Cases a doctrine at variance with that 
announced in thèse décisions, and, as claimed, in consonance with 
that of the law of nations, it will be necessary to examine thèse cases 
with care, and.at some length. The question is an important one, 
not alone from an abstract point of view, but because of the consé- 
quences a décision unfavorable to the petitioner would involve; for, 
if the contention of couûsel for the government be correct, it will 
inevitably resuit that thousands of persons of both sexes who hâve 
been heretof ore cOnsidered as citizens of the United States, and bave 
always been treated as such, will be, to ail intents apd purposes, de- 
nationalized and remanded to a state of alienage. Included among 
thèse are thoùsahds of Toters who are exercising the right of suf- 
frage as Ameirican citizens, and whose right as such is not, and never 
has been, questioned, because birth within thé coimtry seems to 
hâve been recognized generally as conclusive upon the question of 
citizenship. But the suprême court has never squarely determined, 
either prior to or subséquent to the adoption of the fourteenth 
amendment in 1868, the political status of children born hère of for- 
eign parents. In the case of Minor v. Happerseitt, 21 Wall. 168, the 
court expressly declined to pass upon that question. Nor was there 
any definitiouj in the constitution or in the acts of congress, of what 
constituted citizenship, until the adoption of the fourteenth amend- 
ment. At the common law, if the parent be under the actual obé- 
dience of the king, and the place of the child's birth be within the 
king's obédience as well as in the dominion, the child becomes a sub- 
ject of the realm; in other words, birth within the realm was deem- 
ed conclusive. This was decided in Calvin's Case, reported by Lord 
Coke, 7 Coke, 1, and has always been recognized as the common-law 
doctrine. 1 Bl. Comm. 366; 2 Kent, Comm. 9; Lynch v. Clarke, 1 
Sandf. Ch. 583 j U. S. v. Rhodes, 1 Abb. U. S. 28, Fed. Cas. No. 16,151. 
By the law of nations, birth foUows the political status of the father, 
and of the mother when the child is illegitimate. Bar, Int. Law, § 
31; Vatt. Law Nat. §§ 212-215; Sav. Priv. Int. Law, § 351. 

The fourteenth amendment to the constitution of the United 
States must be controUing upon the question presented for décision 
in this matter, irrespective of what the common-law or international 
doctrine is. But the interprétation thereof is undoubtedly confused 
and complicated by the existence of thèse two doctrines, in view of 
the ambiguous and unoertain meaning of the qualifying phrase, "sub- 
ject to the jurisdiction thereof," which renders it a debatable ques- 
tion as to which rule the provision was intended to déclare. What- 
ever of doubt there may be is with respect to the interprétation of 
that phrase. Does it mean "subject to the laws of the United States," 
comprehending, in this expression, the allegiance that aliens owe in 
a foreign country to obey its laws; or does it signify, "to be subject 
to the political jurisdiction of the United States," in the sensé that 
is contended f or on the part of the government? This question was 
ably and thoroughly considered in Ee Look Tin Sing, supra, where 
it was held that it meant subject to the laws of the United States. 
Mr. Justice Field, sitting as circuit judge, delivered the opinion, 
which was concurred in by Judges Sawyer and Sabin. There is a 
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note to the opinion, stating that "Judge Hoffman did not ait on the 
hearing of this case, but he was on the bench when the opinion waa 
delivered, and coacurred in the views expressed." The opinion dis- 
cusses and décides the précise question involved in the case at bar. 
There, as hère, a person of Chinese descent, born in the United States, 
but whose parents had always been subjects of the emperor of China, 
claimed the right to land in the United States by Tirtue of his right 
as a citizen thereof, and, as such citizen, to be unaffected by any of 
the Chinese exclusion acts. The court held that, although born hère 
of parents who were subjects of the emperor of China, he was a citi- 
zen within the meaning of the fourteenth amendaient; and that, 
though he was without the certificate required by the Chinese exclu- 
sion acts of 18S2 or of 1884, being a citizen, he could not be prerented 
from retuming to his country. The similarity of the essential f acts 
between that case and the one at bar is obvions from the récital con- 
tained in the opinion, which is as follows: 

"The petitioner belougs to the Chinese race, but he was born In Mendo- 
cino, In the state of Californla, in 1870. In 1879 he went to China, and re- 
tumed to the port of San Francisco during the présent month (September, 
1884), and now seeks to land, claimlng the right to do so as a natural-born 
citizen of the United States. It Is admitted by an agreed statement of facts 
that his parents are now resldlng In Mendocino, in Californla, and hâve re- 
slded there for the last twenty years; that they are of the Chinese race, and 
hâve always been subjects of the emperor of China; that his father sent 
the petitioner to China, but with the Intention that he should retum to thla 
counti^; that the father Is a mercbant at Mendocino, and Is not hère in 
any diplomatie or other officiai capacity under the emperor of China. The 
petitioner Is without any certificate under the act of 1882 or of 1884, and 
the district attomey of the United States, Intervenlng for the govemmeut, 
objects to his landlng, for the want of such certificate." 

The learned justice then continues: 

"The first section of the fourteenth amendment to the constitution déclares 
that 'ail persons born or naturallzed in the United States, and subject to the 
jurlsdiction thereof, are citizens of the United States and of the state where- 
In they réside.' This language would seem to be sufiiclently broad to cover 
the case of the petitioner. He is a person born in the United States. Any 
doubt on the subject, if there can be any, must arise ont of the words 'sub- 
ject to the jurlsdiction thereof.' They alone are subject to the jurlsdiction 
of the United States who are within thelr dominions and under the protec- 
tion of thelr laws, and with the conséquent obligation to obey them when 
obédience can be rendered; and only those thus subject by thelr birth or 
naturalization are within the terms of the amendment. The jurlsdiction 
over thèse latter must at the time be both actual and exclusive. The words 
mentioned except from citlzenship children born in the United States of 
persons engaged in the diplomatie service of foreign governments, such as 
minlsters and ambassadors, whose résidence, by a fiction of public law, is 
regarded as part of thelr own country. This extraterritorlallty of thelr rési- 
dence secures to thelr children born hère ail the rlghts and privilèges which 
would inure to them had they been born in the country of thelr parents. 
Persons born on a public vessel of a foreign country, whilst within the 
waters of the United States, and consequently within thelr territorial jurls- 
diction, are also excepted. They are considered as born in the country to 
which the vessel belongs. In the sensé of public law, they are not born 
within the jurlsdiction of the United States. The language used has also 
a more extended purpose. It was designed to except from citizenship per- 
sons who, though born or naturallzed in the United States, hâve renounced 
thelr allegiance to our government, and thus dlssolved thelr poUtlcal con- 
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nectlon wlth the country. The United States recognized the rlght of every 
oné to expatrlate hlmself and ehoose another coisntry." 

• • • • • « « • 

"Wlth thls explanation of the meaning of the words in the fourteenth 
amendment, 'subject to the jurlsdlction thereof,' it iB évident that they do 
not exclude the petitioner from being a citizen. He is net within any of 
the classes of persons excepted from citizenship; aud the jurlsdiction of 
the United States over him at the time of his birth was exclusive of that 
of any othet country." 

After adverting to tlie objects of the citizenship clause of the four- 
teenth amendment, and to the fact that one of the purposes of its 
enactment was to ovérturn the doctrine enunciated in the Dred Scott 
Case, the opinion ccntinues: 

"Independently of the constitutlonal provision, It has always been the doc- 
trine of this country, except as appUed to Africans brought hère and sold 
as slaves, and their descendants, that birth within the dominions and Juris- 
diction of the United States of itself créâtes citizenship. This subject v^as 
elaborately considered by Assistant Vice Chancelier Sandford in Lynch v. 
Clarke, found in the lirst volume of hls reports (1 SauUï. Ch. 583). In that case 
one Julia Lynch, born in Nev? York, in 1819, of alien parents, during their 
temporary sojourn in that city, returned wlth them the same year to their 
native country, and always resided there afterwards. It was held that 
she was a citizen of the United States. After an exhaustive examination 
of the law, the vice chancelier éaid that he entertatned no doubt that every 
person bom within the dominions and alleglance of the United States, what- 
ever the situation of his parents, was a natural-bom citizen; and added 
that this wàs the genei-al understanding of the légal profession, and the 
uni versai Impression of the public mind. In illustration of this gênerai un- 
derstanding, he mentions the fact that when, at an élection, an inquiry is 
■ made whether the person ofîerlng to vote is a citizen or an alien, if he an- 
swers that he is a native of this country the answer is received as con- 
clusive that he is a citizen; that no one inquires further; no one asks 
whether his parents were citlzens or forêigners; it is enough that he was 
born hère, whatever was the status of his parents. He shows also that 
législative expositions on the subject speak but one language, and he cites 
to that effect not only the laws of the United States, but the statutes of a 
great number of the states, and establishes conclusively that there is on 
this subject a concurrence of législative déclaration wlth judicial opinion, 
and that both accord wlth the gênerai understanding of the profession and 
of the public." 

The opinion concludes as follows: 

"As to the position of the district attorney that the restriction act pre- 
vents the re-entry of the petitioner into the United States, even if he be a 
citizen, only a word is necessary. • • • Being a citizen, the law could 
not intend that he should ever look to the government of a forelgn country 
for permission to return to the United States, and no citizen can be ex- 
cluded from this country except in punishment for crime. Exclusion for 
any other cause is unknown to our laws, and beyond the power of congress. 
The petitioner must be allowed to land, and it is so ordered." 

In 1892, the question was again passed upon ; this time by the cir- 
cuit court of appeals for this circuit (Mnth), in the case of Gee Pook 
Sing V. U. S., supra. Gee Foob Sing, the appellant, had sued for 
a writ of habeas corpus in the court below (district court for the 
Northern district of California), claiming that he was illegally re- 
strained of his liberty, and imprisoned on board the steamship Belgic, 
at the port of San Francisco, by the master of the Tessel, on the 
ground that he was a Chinese person prohibited by law from entering 
into this country. The appellant contended that he was a citizen 
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of this country, and was not proMbited, therefore, from entering 
into the United States. The lower court found, upon the évidence 
adduced, that Gee Fook Sing had not established to its satisfaction 
that he had been born hère, aud remanded him. This judgment was 
afilrmed by the circuit court of appeals. The court was composed 
of Judges Deady, Hanford, and Hawley, and the opinion was de- 
livered by Judge Hanford. The case was submitted upon the rec- 
ord, without argument. In the course of the opinion, which was 
quite short, the court simply stated its conclusions upon the identical 
question presented hère for décision, as follows: 

"We hâve considered ail the questions of law and fact which we find In- 
volved, and our conclusions are that, inasmuch as the fourteenth amendment 
to the constitution of the United States déclares that ail persons born Jn the 
United States, and subject to the jurisdiction thereof , are citizens of the 
United States and of the state wherein they réside, the laws excluding emi- 
grants who are Chinese laborers are inapplicable to a person born in this 
country and subject to the jurisdiction of its government, even though his 
parents were not citizens, nor entitled to become citizens under the laws 
providing for the naturalization of allens; that any person alleging himself 
to be a citizen of the United States, and desiring to return to his country 
from a foreign land, and that he Is prevented from doing so without due 
process of law, and who on that ground applies to any United States court 
for a writ of habeas corpus, is entitled to hâve a hearing and a judicial 
détermination of the facts so alleged, and that no act of congress can be 
understood or eonstruéd as a bar to such hearing and judicial détermination." 

The authority of In re Look Tin Sing is not referred to by the court, 
nor, in fact, are any authorities cited, or a discussion of the question 
indulged ia; but it is safe to assume that Mr. Justice Field's déci- 
sion was considered and followed. In 1888, Judge Deady, sitting in 
the circuit court for the district of Oregon, reached the same conclu- 
sion in the case of In re Chin King, 13 Sawy. 333, 35 Fed. 354. He 
cites In re Look Tin Sing, supra, and Lynch v. Clarke, supra, and 
holds that the citizenship clause of the fourteenth amendment is but 
declaratory of the common-law doctrine. See, also. In re Yung 
Sing Hee, 36 Fed. 437. It is clear that thèse décisions, — the one 
rendered in the circuit court of appeals and the other rendered 
in the circuit court of this district, — determining, as they do, the 
identical question involved in the case at bar, are conclusive and 
controlling upon this court, unless the suprême court of the 
United States has directly and authoritatively, and not by way 
of dictum, announced and laid down a doctrine at variance with that 
expounded in the cases in this circuit. The décisions of the suprême 
court upon ail questions n'ecessarily involved in the cause determined 
must be paramount, as binding authority on this court, to that of 
any other tribunal in the land. The circuit court of appeals act 
(March 3, 1891; 26 Stat. 826) has in no wise impaired or diminished 
the jurisdiction of the suprême court over "any case that involves 
the construction or application of the constitution of the United 
States." As it has been argned (and very plausibly) by counsel 
for the United States that the suprême court has laid down a différ- 
ent doctrine in the so-called Slaughterhouse Cases, 16 Wall. 36, it 
will be necessary to examine critically the propositions involved in 
thèse cases and the language of the court as contained in the pre- 
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vailing opinion. The Slaughterhouse Cases were decided in 1873, 
and the opinion was delivered by Mr. Justice Miller. In the décision 
most of tlie provisions of the thirteenth, fourteenth, and fifteenth 
amendments to the constitution received clear, elaborate, and able 
interprétation and construction. The main question at issue was as 
to whether or not the législature of the state of Louisiana could 
grant an exclusive right or privilège for 25 years to a corporatioiv 
created by it to hâve and maintain slaughterhouses, landings for 
cattle, and yards for inclosing cattle intended for sale or slaughter, 
within the parishes of Orléans, Jefferson, and St. Bernard, in that 
Btate; and prohibiting ail other persons from building, keeping, or 
having slaughterhouses, landings for cattle, and yards for cattle in- 
tended for sale or slaughter, within those limits, and requiring that 
ail cattle and other animais intended for sale or slaughter in that 
district should be brought to the yards and slaughterhouses of the 
corporation; and authorizing the corporation to exact certain pre- 
scribed fées for the use of its wharves and for each animal landed, 
and certain prescribed fées for each animal slaughtered, besides the 
head, feet, gore, and entrails, except of swine. It was held that this 
grant of exclusive right or privilège, guarded by proper limitation 
of the priées to be charged, and imposing the duty of providing ample 
conveniences, with permission to ail owners of stock to land, and of 
ail butchers to slaughter, at those places, was a police régulation for 
the health and comfort of the people (the statute locating them 
where health and comfort required), within the power of the state 
législatures, unaffected by the constitution of the United States pré- 
viens to the adoption of the thirteenth and fourteenth articles of 
amendment; and further, that such power was not forbidden by the 
thirteenth article of amendment and by the ûrst clause of the four- 
teenth article. While the question of citizenship under the four- 
teenth amendment arose, yet it was in subordination to the main 
issue, and was necessary to the décision of the court only in so far 
as it related to an interprétation of the second clause of the four- 
teenth amendment, as to whether the exclusive privilèges granted by 
the state of Louisiana abridged any of the privilèges and immunities 
of citizens of the United States. It was in this connection that the 
further question arose as to who were citizens of the United States 
under the fourteenth amendment, and it was held that this provision 
protects from the hostile législation of the states the privilèges and 
immunities of citizens of the United States as distinguished from 
those of citizens of the states. But the question which is hère di- 
reotly involved did not arise in that case, nor did the interprétation 
of the court relate to such a state of f acts as exista hère. Obviously, 
therefore, what the court then said with référence to the status of 
chiidren born hère of foreign parents is but obiter dictum. This 
will be évident by a référence to that part of the opinion which con- 
tains the language claimed to be a récognition of the international 
doctrine on the subject: 

"The first section of the fourteenth article, to which our attention Is more 
specially Invited, opens with a définition of citizenship; not only citizen- 
ship of the United States, but citizenship of the states. No such définition 
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WJUB prevlouBly fotind In the constitution, nor hafl any attempt been made 
to deflne It by act of congress. It bas been the occasion of much discus- 
sion In the courts, by the executive departments, and In the public journals. 
It had been said by emlnent judges that no man was a citizen of the United 
States, except as he was a citizen of one of the states composing the Union. 
Those, therefore, who had been born and resided always in the District of 
Oolumbla or in the terrltories, though wlthin the United States, were not 
cltizens. Whether thls proposition was sound or not had never been judi- 
clally decided. But it had been held by this court. In the celebrated Dred 
Scott Case, only a few years before the outbreak of the Civil War, that a 
man of African descent, whether a slave or not, was not and could not be 
a citizen of a state or of the United States. Thls décision, while It met 
the condemnatlon of some of the ablest statesmen and constitutlonal law- 
yers of the country, had never been overruled; and. If it was to be ac- 
cepted as a constitutlonal limitation of the rlght of citizenship, then ail 
the negro race who had recently been made freemen were still not only not 
cltizens, but were incapable of becoming so by anything short of an amend- 
ment to the constitution. To remove thls dlfliculty primarily, and to estab- 
lish a clear and comprehensive définition of citizenship whlch should déclare 
what should constltute citizenship of the United States, and also citizen- 
ship of a State, the flrst clause of the flrst section was framed. • • • 
The flrst observation we hâve to make on thls clause Is that it puts at rest 
both the questions which we stated to hâve been the subject of dllTerences 
of opinion. It déclares that persons may be cltizens of the United States 
without regard to their citizenship of a particular state, and It overturns 
the Dred Scott décision by making ail persons born wlthin the United 
States and subject to its Jurisdlction cltizens of the United States. That 
its main purpose was to establish the citizenship of the negro can admit 
of no doubt. The phrase, 'subject to its jurisdlction,' was Intended to ex- 
clude from its opération chlldren of mlnlsters, consuls, and cltizens or sub- 
jeets of foreign states born withln the United States." 

That this last sentence, which is the expression relied on by coun- 
sel for the government, is mère dictum, is plain from what has been 
stated as the issue involved in those cases. That being so, the ob- 
servations referred to and relied upon, however persuasive they may 
àppear to be, cannot be accepted as declaring the law in this circuit, 
at least as against the authority of In re Look Tin Sing, where the 
question was squarely met and decisively settled. But it is to be 
observed that the suprême court, immediately succeeding the re- 
marks just quoted, used the following signiflcant language: 

"The next observation is more Important In view of the arguments of 
counsel In the présent case. It is that the distinction between citizenship 
of the United States and citizenship of a state Is clearly recognized and es- 
tablished. Not only may a man be a citizen of the United States without 
being a citizen of a state, but an important élément is necessary to couvert 
the former into the latter. He must réside wlthin the state to make him 
a citizen of it, but it is only necessary that he should be born or naturalized 
in the United States to be a citizen of the Union." 

;Nor does the interprétation of the phrase in question in the case 
of Elk v. Wilkins, 112 TJ. S. 94, 5 Sup. Ct. 41, dispose of the matter. 
There the question was whether an Indian, born within the United 
States, and who had severed his tribal relations, was a citizen of the 
United States, within the meaning of the fourteenth amendment. 
Mr. Justice Gray, delivering the opinion of the court, said : 

"Thls section contemplâtes two sources of citizenship, and two sources 
only, — birth and naturalizatlon, The persons declared to be citlzens are 'ail 
persons born or naturalized in the United States, and subject to the juris- 
dlction thereof,' The évident meaning of thèse last words Is, not merely 
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subject ta' some respect or degree to the jurlsdlctlon of the United States, 
but completely subject to thelr poUtlcal jurlsdlctlon, and owlng them direct 
and immédiate alleglance. And the words relate to the tlme of birth in the 
one case, as they do to the time of naturalizatlon In the other. Persons 
not thus subject to the jurisdlction of the United States at the tlme of birth 
eannot become so atterwards, except by belng naturalized, either individ- 
ually, as by proceedings under the naturalizatlon acts, or collectlvely, as by 
the force of a treaty by whlch forelgn terrltory Is aequlred. Indlans boin 
within the territorial Umlts of the United States, members of, and owlng 
immédiate alleglance to, one of the Indian tribes (an allen, though dépend- 
ent, power), although in a geographlcal sensé born in the United States, are 
no more 'born In the United States, and subject to the jurlsdlctlon tliereof,' 
within the meanlng of the tlrst section of the fourteenth amendment, than 
the children of subjects of any forelgn govemment born within the domain 
of that government, or the children born within the United States, of am- 
bassadors or other public ministers of forelgn nations." 

In the case of U. S. v. Rhodes, 1 Abb. U. S. 28, 40, Fed. Cas. No. 
16,151, it is held that the comraon-law rule as to citizenship is the 
law of this country. This décision was made in 1866 in the circuit 
court for the district of Kentucky. This was about the time when 
the fourteenth amendment was first proposed to the several states 
for their adoption, although it was not f ormally adopted as part of 
the constitution until July 28, 1868. 

But it would be useless to incumber this already lengthy opinion 
with f urther argument and obseryations upon this interesting ques- 
tion. Arriving at the conclusion, as I do, after careful inrestigation 
and much considération, that the suprême court bas as yet announced 
no doctrine at variance with that contained in the Look Tin Sing 
décision and the other cases alluded to, 1 am constrained to foUow 
the authority and law enunciated in this circuit. Counsel for the 
United States hâve argued with considérable force against the com- 
mon-law rule and its récognition, as being illogical, and likely to 
lead to perplexing, and perhaps serions, international conflicts, if 
followed in ail cases. But thèse observations are, obviously, ad- 
dressed to the policy of the rule, and not to its interprétation. The 
doctrine of the law of nations, that the child follows the nationality 
of the parents, and that citizenship does not dépend upon mère ac- 
cidentai place of birth, is undoubtedly more logical, reasonable, and 
satisfactory, but this considération will not justify this court in de- 
claring it to be the law against controlling judicial authority. It 
may be that the executive departments of the government are at 
liberty to f ollow this international rule in dealing with questions of 
citizenship which arise between this and other countries, but that 
fact does not establish the law for the courts in dealing with persons 
within our own territory. In this case the question to be deter- 
mined is as to the political status and rights of Wong Kim Ark un- 
der the law in this country. No foreign power has intervened or 
appears to be concerned in the matter. From the law as announced 
and the facts as stipulated, I am of opinion that Wong Kim Ark is 
a citizen of the United States within the meaning of the citizenship 
clause of the fourteenth amendment. He has not forfeited his right 
to return to this country. His détention, therefore, is illégal. He 
should be discharged, and it is so ordered. 
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ALTMAN & CO. T. UNITED STATES. 

(Circuit Court, S. D. New Xork. January 4, 1896.) 

GusTOUB DuTiEs— AcT Ava. S8, 1894— Classification— Paintingb on Pi.aques. 
Free-hand paintings on plaques, painted with mlneml colors, aud sub- 
jected to a process of firing, wliich sets and clianges the colors, lield to 
be dutiable at 35 par cent, ad valorem, as "plaques • * » painted in 
any manner," under paragraph 85 of the tariff act of August 28, 1894, and 
not free as "palntings, in oil or water colors, • • • not otherwise pro- 
vided for in tbis act," and "not made wholly or in part by * • • me- 
chanical process," under paragrapb 575 of said act 

This was an appeal by Altman & Co. from a décision of the board of 
gênerai appraisers afflrming the action of the collector of the port of 
New York in the classification for duty of certain imported free-hand 
paintings on china plaques, which were flred to flx the colors; the 
colors used being minerai colors. 

Tbe contention of the importers was tliat the goods were free, under para- 
graph 575, as free-hand paintings. 

Per contra, the government contended: 

(1) That paragraph 575 covers only palntings in oil or water colors. The 
goods in suit were plaques painted with minerai colors. 

(2) That paragraph 575 does not include paintings made wholly or in part 
by meehanical process. ïhe goods in suit were tired, which set and changea 
the colors, and this was a meehanical process, produeing the finished plaque. 

■ (3) That paragraph 575 covers only such paintings as are not otherwise 
provided for, while paragraph 85 inciudes ail "plaques • • » painted 
* * * in any manner," without réservation or exception. 

(4) That paragraph 85 is the most spécifie provision for the goods in the 
act of 1804, and specilically provides for them. 

(5) Section 2 of the act of August 28, 1894 (the free list section), only covers 
articles that are not "otherwise provided for in this act" 

Stephen G. Clarke, for importers. 
Henry C. Platt, Asst. U. S. Atty. 

WHEELER, District Judge. By paragraph No. 85 of the tariff 
act of 1894, "china, porcelain, parian, bisque, earthen, stone and 
crockery ware, including plaques, ornaments, toys, charms, vases, 
and statuettes, painted, tinted, enameled, printed, gilded or otherwise 
decorated in any manner," are subjected to a duty of 35 per centum 
ad valorem; and, by paragraph No. 575, "paintings in oil or water 
colors, * * » not otherwise provided for, * • • and not 
made wholly or in part by stencilling or other meehanical process," 
are plaoed upon the free list. This importation is of plaques, free- 
hand painted, without other process, but firing to flx the colors to the 
ware, and has been assessed under paragraph 85, notwithstanding 
a protest that it should bave been admitted free, under paragraph 
575. Paragraph No. 85 clearly provides for painted plaques, without 
qualification as to the kind or value of the painting. This is more 
spécifie than the provision putting oil paintings on the free list; and 
thèse paintings cannot take the plaques to that list, Judgment 
afiirmed. 
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MATHBSON & CO., Limited, T. UNITED STATEa 
(Circuit Court of Appeals, Second Circuit January 8, 1896.) 

1. CusTOMS DuTiBS— Classification— Préparations of Coal Tab— Aoids. 

The act of Oetober 1, 1890, contalns the foUowing provisions: "Ail 
préparations of coal tar, not colors or dyes, not specially provided for In 
this act, 20 per cent ad Talorem." Paragraph 19. "Acids used for médic- 
inal, cliemical or manufacturing purpos^, not specially provided for In 
this act" Paragraph 473, free llst. Helâ, that In respect to the classifi- 
cation of sulpbotoluic acid, which is both an acid and a préparation 
of coal tar, but not a color or dye, the présence, in both provisions, of 
the words "not specially provided for," neutralized their eflfect in each, so 
that each might be read as If thèse words were omitted, and that the 
article would then fall within the speciflc désignation "acids," m the free 
list 

2. Construction of Tariff Laws. 

In cases of doubt in the construction of tarife laws, the courts résolve 
the doubt in favor of the importer. Hartranft v. Wiegmann, 7 Sup. Ot. 
1240, 121 U. S. 609, and Twine Co. v. Worthington, 12 Sup. Ot 55, 141 
U. S. 468, followed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal by Matheson & Co., Limited, from a décision 
of the board of gênerai appraisers sustaining the action of the col- 
lector of the port of New York in respect to the classification of cer- 
tain merchandise for duty. The circuit court affirmed the décision 
of the board, and the importer appealed. 

Comstock & Brown, for appellant. 

Wallace MacFarlane, XJ. S. Atty., and James T. Van Rensselaer, 
Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. In June, 1892, the appellant im- 
ported certain merchandise into the port of New York, known as 
"sulphotoluic acid," which was classified and subjected to duty un- 
der the provision of the tariff act of Oetober 1, 1890, which reads as 
follows: 

"(19KA11 préparations of coaJ tar, not colors or dyes, not specially provided 
for in this act, twenty per centum ad valorem." 

The importer protested, claiming the merchandise to be free of 
duty under the provision of the free list of that act which reads as 
follows: 

"473. Acids used for médicinal, Chemical or manufacturing purposes, not 
specially provided for in this act" 

The board of gênerai appraisers and the circuit court sustained 
the action of the collector, 

According to the évidence in the record, sulphotoluic acid is a 
coal-tar préparation, but not a color or dye; and it is also an acid 
used for chemical and manufacturing purposes. Its chief use is 
for chemical combination with other ingrédients in the manufac- 
ture of coal-tar colors or dyes. There are many préparations of 
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coal-tar that are not acids, as well as many that are; and of colors 
or dyes made from coal tar tliere are many which are acids, and 
many which are not. 

Being both a coal-tar préparation and an acid used for manufac- 
turing purposes, the article in question would fall within the enu- 
meration of either provision in the absence of the ôther. But as 
one imposes duty, and the other exempts from duty, it is obvions 
that congress did not intend bpth provisions to apply to the same 
article. In each provision are found the words "not specially pro- 
vided for"; and it is thèse words which create uncertainty, be- 
cause, in conséquence of their présence, neither enumeration is 
made necessarily exclusive of the other. If they were omitted from 
both provisions, there would be little doubt that "acids," being des- 
ignated eo nomine, would be excluded from the gênerai class de- 
scribed as "préparations of coal-tar." Homer v. Oollector, 1 Wall. 
486; Arthur v, Eheims, 96 U. S. 143; Robertson v. Glendenning, 
132 U. S. 158, 10 Sup. et. 44. We think their présence in both pro- 
visions neutralizes their effect in each, and each may be read as 
though the words were omitted. Upon this construction the case 
would fall within the rule that, where an article is designated by a 
spécifie name in one provision of a tariff act, that provision, instead 
of another employing gênerai terms, though sufflciently broad to 
comprehend it, will fix its character for the purposes of duty. 

The case for the appellant would, of course, be still plainer if the 
words "not specially provided for" were absent in the acid clause, or 
if it should appear that they refer to particular acids otherwise pro- 
vided for by the act. If the words were absent in the acid clause, 
neither provision would impinge upon the other, but they could be 
read together as subjecting to duty ail préparations of coal-tar ex- 
cept the acids and other préparations elsewhere provided for, and 
as exempting from duty ail acids used for médicinal, chemical, and 
manufacturing purposes. We think the words in the acid clause 
are intended to except from its opération certain other enumerated 
acids, and they can therefore be given full effect without impinging 
upon any other provision, and thus relieve the législation of any 
imputation of repugnancy or inconsistency. Many acids are spe- 
cifically subjected to duty by the act; among them are acetic acid, 
boracic acid, chromic acid, sulphuric acid, and others which it is not 
necessary to name. It is reasonable to suppose that congress, hav- 
ing already subjected thèse acids to duty, had them under contem- 
plation when it proposed to provide for the free entry of acids, and, 
intending to purge the several provisions of repugnancy, used the 
words in question. We think the provision should be construed as 
intending to exempt from duty ail acids used for médicinal, chem- 
ical, or manufacturing purposes except the ones which had already 
been speciflcally mentioned; and as to thèse, although they might 
be used for any of the specified purposes, they are otherwise pro- 
vided for. 

TJnless thèse views are correct, the question is one of doubt; and, 
in cases of doubt in the construction of customs acts, the courts re- 
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«olve the doubt in favor of the importer, Hart^anft v. Wiegmann, 
121 U. S. 609, 7 Sup. et. 1240; Twine Co. v. Wortliington, 141 U. & 
468, 12 Sup. et. 55. 
The judgment is accordingly rêver sed. 



THOMSON-HOUSTON ELECTRIC CO. v. ELMIKA & H. RY. CO. (two 

cases). 

(Circuit Court of Appeals, Second Circuit January 8, 1896.) 

Nos. 109, 121. 

1. Patents— Two Patents for Same Invention— Identitt op Claims. 

In determlnlng whether two patents to the same person cover the same 
Invention, so as to render the later one void, the test of identity is whether 
the claims of both, when properly construed in the llght of the descrip- 
tions, define essentially the same thing. 

S. Same. 

A machine or structure may embody several différent inventions; and, 
while two or more inventions residing in the same combination or struc- 
ture may be covered by différent claims in the same patent, they may. 
Et the option of the patentée, be secured by différent patents. And it is 
immaterial that both inventions origlnate at the same tlme, and from a 
single conception. 

B. SAMB- MiNOR Improvembnts. 

The grantlng of patents for distinct and spécifie structural improve- 
ments pendlng an application for the broad invention wlll not invalidate 
a patent subsequently granted for the latter, although the éléments cov- 
ered by Its claims were descrlbed and illusti-ated, but not claimed, in the 
eaxlier patents. 69 Fed. 257, atiirmed. 

4. Same- Electric Railwat TrolI/Ey Switchbs. 

The Van Depoele patent, No. 424,695, for improvements In suspended 
switehes and travellng contacts for electric railways, consldered, and Iwld, 
that claim 2, whlch is for an overhead conductor arranged to receive a 
travellng undenjeath contact, in combination with a switching device se^ 
cured to and depending from the conductor, Is vold for want of patentable 
novelty; that claims 3, 11, and 19, which relate especially to a switching 
plate attached to the wire, disclose patentable invention, and are In- 
fringed by defendant's combination; that claims 9 and 10, which relate 
specifically to the conductor swltch, are void for want of patentable nov- 
elty; that claims 4, 20, 23, 25, 26, and 2T, wlilch relate to the arrangement 
of the tracli swltch in such relation to the conductor swltch and the trol- 
ley that the movement of the forward part of the car onto the branch 
track wlll deflect the trolley wheel, so as to guide it naturally Into the 
proper compartment, show patentable novelty, and are infringed by de- 
fendant; that claims 32 and 33, which relate to the centralizing spring 
controlling the lateml movement of the trolley arm, show patentable in- 
vention, and are infringed; and that claims 15, 16, and 17, relating to tlie 
combination of a pivoted trolley ai-m and its weight and spring mechan- 
ism, are not infringed by defendant's devices. 69 Fed. 257, reversed. 

Appeal from the eircuit eourt of the "United States for the South- 
ern. District of New York. 

This was a suit in equity by the Thomson-Houston Electric Com- 
pany against the Elmira & Horselieads Railway Company, a corpo- 
ration operating an electric railway in the city of Elmira, New York, 
for alleged infringement of the Van Depoele patent. No. 424,695, for 
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improvements in suspended switches and traveling contacts for elec- 
tric railways. In the circuit court the patent was held valid and 
infringed, except as to certain claims. 69 Fed. 257. From tliis de- 
cree both parties appeal. 

Duncan & Page (S. A. Duncan, F. P. Fisli, and F. H. Betts, of 
counsel), for Thomson-Houston Electric Co. 

Kerr & Curtis (Wm. A. Jenner and TIios. B. Kerr, of counsel), for 
Elmira & H. Ky. Co. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLAOE, Circuit Judge. In this cause there are cross ap- 
peals. The suit was for the infringement of letters patent to 
Charles J. Van Depoele, No. 424,695, dated April 1, 1890, for im- 
provements in suspended switches and traveling contacts for electric 
railways. The défendant appeals from so much of the decree as 
sustains claims Nos. 2, 3, 4, 9, 10, 19, 20, 23, 25, 26, 27, 32, and 33, 
and awards an injunction and an accounting. The complainant ap- 
peals from so much of the decree as dismisses the bill in respect to 
claims Nos. 15, 16, and 17 of the letters patent. The patent con- 
tains 35 claims. Some of them were withdrawn from the consid- 
ération of the court below at the hearing. As to some others, the 
complainant elected not to ask for a diecree. None of thèse claims, 
therefore, are involved upon this appeal. 

The principal question presentëd by the appeal on the part of the 
défendant is whether the claims which were sustained by the de- 
cree are void for want of patentable novelty, or because the several 
inventions had been previously patented by the same inventer. 
That thèse inventions hâve been appropriated upon the railway of 
the défendant is not contested. 

The sole question presentëd by the appeal of the complainant is 
whethèr the défendant has infringed the claims as to which the bill 
was dismissed. 

The patent was based upon an application, sériai No. 230,649, 
filed March 12, 1887. This application was divided, and the appli- 
cation for the patent in suit flied October 22, 1888. The patent re- 
lates to electric railways in which there is a stationary source of 
electric energy, an overhead conductor exténding over the Une of 
track for conveying the power to the cars, electric motorg on the cars 
for impelling the same, traveling contact mechanism, and tracks 
having branches and turnouts. 

In the preamble of the patent the patentée states: 

"My Invention eonslsts in certain devices and their relative arrangement, by 
means of which a contact device, carrled by a, rod or pôle exténding from the 
car and pressed upwardly Into contact with the conductor, is switched from 
one line to another correspondingly with the vehicle. 

"To illustrate my invention, I hâve shown it applied to a contact device of 
this description, which forms the subject-matter of my application, sériai No. 
230,649, of March 12, 1887; and while I do not intend to ciaim generally, in 
this application, a contact device of this construction, I hâve made claims 
herein to certain détails thereof which are of especial value in connection with. 
my improved switehing devices, but which are not essential features of tha 
contact device Itself, considered wlthout référence to the switch." 
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"I also make daims In thls application to a switch plate particularly de- 
Blgned for the arrangement which forme the principal subject-matter of thW 
application. ' 

"More particularly, my Invention consista In a track switch for the vehielBi 
a coiaductor sWltch for the contact devlce, or 'trolley,' as It Is termed, and the 
trolley itself, attached to the vehicle; thèse éléments belng so arranged rela- 
tlvely to one another, that in opération the vehicle reaches the track switch, 
and Is diverfed laterally, before the trolley reaches the conductor switch, 
whereby the trolley, which partakes of the latéral movement of the vehicle, 
bas impartéd to It a laterally moving tendency before its switch is reached, 
and it therefore passes through the switch in the proper direction corres- 
ponding to the movement of the vehicle. 

"My Invention alsoconsiSts In varions détails of construction and arrange- 
ment, which wlU be herelnafter pointed out." 

The spécification describes the conductor switch as located at the 
junction of the main and branch conductor wires, practically above 
a corresponding track switch. It consists of an inverted, open-bot- 
tom, metallic box, depending f rom, and directiy secured to, the 
wires, formed with branch compartments to correspond to the 
curves and angles of the track switch. As shown in the drawings, 
it is a plate of métal somewhat resembling the letter Y, with de- 
pending flanges at its two sides; the narrow end of the plate being 
turned in the direction of the main wire, and the other end being 
connected with both the main and the branch wire. , The narrow 
end is wide enough to permit the easy movement of the trolley 
wheel through it, while the other end is wide enough to permit the 
trolley wheel to move out in either the direction of the main or the 
branch wire. 

The contact device or trolley, as described, belongs to the order 
of "under-running" contacts, and, in the form shown in the patent, 
consists of a grooved wheel mounted upon an arm which is car- 
ried by the roof of the car, and pressed upward by the action of an 
elastic tension device (under thecontrol of the attendant) so as to 
bring the wheel into engagement with the under side of the sus- 
pended conductor. The arm is mounted on the top of the car, and 
is pivoted and swiveled so as to be capable of swinging both ver- 
tically and horizontally through considérable arcs. Attached to 
its short arm is a tension device, consisting of a weight and spring, 
which opérâtes to maintain normal contact between the trolley 
wheel and the suspended conductor, and enables the attendant to 
lower or raise the trolley. The arm is attached to the forward part 
of the car, and trails backward, and is of a length that will place 
the trolley wheel about over the rear wheels of the car. 

The spécification states: 

"The track swltches and the contact wheel, as before stated, are to be 
located so that, a? the front portion of the car swings in the deslred direction 
as the front wheels pass the track switch, the contact arm will be deflected, 
and the direction of the wheel, B, correspondlngly changed, while still on the 
straight wire, so that on reaehing the switch box the wheel will be depressed 
and pass thereinto, and natuyally pass through and out of the proper com- 
partment thereof. The switch boxes, I, being connected directiy to the con- 
ductors, D, are simllarly charged, and when the wheel, B, Is passing there- 
through, the eurrent passes through the box, I, and thence into the contact 
wheel, through Its flanges, e, passing thence through the arm, F, or a separate 
conductor, to the motor, C. Since there are no moving longues or springs or 
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points to catch or Impede the prpgress of the wheel When three or four 
grooves, as the case may be, exlst in one swltch box, the wheel wlll Intersect 
the grooves, and pass along In the desired direction, and go through, wlthout 
any difilculty whatever, its direction being previously indicated by the move- 
ment of the front portion of the car. Thus, It will be seen that by locatlng 
my traveling contact -wheel In the position shown, or one équivalent thereto, 
I obviate ail the dlfflcultles of switching from conductor to conductor, and 
with the smallest possible amount of spécial construction. I believe myself 
to be the flrst to devise this arrangement of contact device and switches 
whereby the latéral movement of the vehicle is first imparted to the trailing 
contact arm, and the contact wheel is then flexibly, yet without interruption 
of contact, drawn into the switch, and guided thereby into engagement with 
the desired branch conductor; and I intend herein to claim broadly any rela- 
tive arrangement of traek switch, conductor switch, vehicle, and contact de- 
vice by means of which the former switch will act In advance of the latter, 
and the vehicle impart a latéral tendency to the trailing contact by the time 
it engages with the conductor switch." 

One gronp of the claims of the patent relate to the combination in 
an electric railway of an overhead conductor, an under-running con- 
tact device, and a switching device secured to the conductor. Thèse 
claims are as follows: 

"(2) The combination, with an overhead conductor arranged to receive a 
traveling underneath contact, of a switching device secured to and depending 
from the conductor. 

"(3) The combination, with an overhead wlre for recelvlng an underneath 
contact, of a switch plate attached to the wlre In about the same horizontal 
plane as the wlre." 

"(11) The combination, with an overhead Une wlre, of a grooved contact 
device pressed against the wire, and recelving the wlre between the flanges 
of the groove, and a guiding switch plate connected to the wire, against which 
the sald flanges bear in passing from one Une to another." 

"(19) In an electric railway, the combination, with branching overhead con- 
ductors, of an upwardly pressed contact arm, carrylng a grooved wheel em- 
braclng the conductor, and a switch plate at the branching point adapted to 
receive the tips of the wheel âanges, and provided with depending ribs, be- 
tween which the wheel Is free to move latéraJly to engage with one of the 
branch conductors." 

It is insisted for the défendant that thèse claims are invalid be- 
cause the switching device is merely the ordinary track frog used 
in a new place, without change in f orm or even in material, and per- 
forming the same function in precisely the same way, and, inas- 
much as the combination was otherwise old, it was not invention to 
transfer the frog and secure it to the conductor, The proof shows 
that, in the prior state of the art, it was old to combine in an electric 
railway an overhead conductor, an under-running contact device, 
and means for switching the car upon a branch track, which in- 
cluded the transference of the contact device to a branch conductor. 
Such a combination appears in two earlier patents, one of which 
was granted to Sprague and the other to Van Depoele himself. In 
the structure of the Sprague patent there is an overhead suspended 
conductor, consisting of a rail having a flange at each side, and a 
contact device which has a wheel running in the channel formed by 
the flanges, and held therein by upward pressure, The spécification 
contains this statement: 

"When the switches extend from one track to another, the overhead con- 
ductor branches, and the conductor follows the switch track, so that, when 
the motor leaves the main track and passes upon the switch, its contact bear- 
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Ing on the lower slde of the overliead conductor foUows the branch conductor 
to the other track." 

In the structure of the Van Depoele patent, the overhead conduct- 
or is a suspended flat bar; the contact device is a flat trolley wheel, 
forced upward against the conductor by spring pressure; and at 
the branches there is the ordinary junction formed by the diverging 
conductors. The conductor is provided with a roof having depend- 
ing edges, which, it is said by the complainant's expert, afford guid- 
ing effect to the contact device. The spécification contains this 
statement: 

"In order to make switches, and to enatile the car to pass, readily from one 
line to another, the flat surfaces of the conductors are united at the desired 
point, substantlally as showu in Fig. 7: and, the under sides of ail the con- 
ductors being flat and perfectly even, it will be readily understood that the 
roller, H, ean pass freely from one to the other, and the car be moved in the 
direction determined by the direction of the tiuck upon which it is traveling 
or to travel." 

The description in each of thèse patents necessarily suggests that 
at the junction of the conductors the channel is free, otherwise the 
wheel could not be deflected along the branch conductor. 

ïhe device of the patent is neither a switch nor a frog, but it 
more nearly resembles the làtter, aiid Van Depoele himself, in one 
of his later patents, terms a similar device a frog. Whether it 
would in volve invention to transfer an ordinary track frog to the 
junction of branch conductors so analogous to the common rail as 
are those of the earlier patepts, invert it, and unité it integrally with 
the conductors, we need not inquire. We think that such a frog, 
or an independent plate with depending ribs and branch compart- 
raents conforming to the cilrves of the track rails, when united with 
the conductor, would not perform any function in those structures 
which the conductors wôuld not perform in its absence. The de- 
pending flanges of Sprague's conductor would do the same work, 
and apparently as efficiently. And, if the opinion of the complain- 
ant's exjîert is correct, the çoof of Van Depoele's earlier suspended 
conductor, with its depending sides, would do the same work. That 
roof is practically an inverted, open-bpttom box, having compart- 
inents defined at thej.unctipn of the , conductors by the conductors 
theniselVe^. Çonsequçntly, the structure of that patent contains es- 
sferitially aU the éléments specifled in fhe, second claim of the présent 
patent. We concludé, thprefore, th^tthis claim is void iov want of 
patentable novelty. In viçy? of the phraseology of the other three 
clâims, the second claim canpot be restricted to a combination in 
which the contact device is grooved, or the overhead conductor is a 
line wire, because those^ çlaims are meaningless unless they are in- 
tended tô^pecify the limitations which differentiate their respective 
çombiuations, frwi that of the second claim. 

The other thrèe claims einbrace ampng their cpnstituents an over- 
head wire and a grooved contact deïi^ïce, or devices which are the 
équivalent pf thèse. In a ^stem employing thèse devices, a switch 
plate is indispensable. The switch plate of the patent is peculiarly 
adapted for use with a light,; flexible conductor. Itis simple, cheap,. 
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light, and inconspicuous. As a branch connection at the junction 
between such conductors, ît is efficient, and its value bas been gen- 
erally recognized. The ordinary track frog, as a structural device, 
bas only a remote resemblance to it. The suggestion that it could 
be utilized in an overhead line wire junction would seem ludicrous, 
and it could only be done by denuding it of its most conspicuous 
characteristics. Varions expédients for switching with such con- 
ductors hâve been resorted to by experts in the art. The fact that 
they overlooked devices like the patented device, and resorted to 
clumsy or inconvénient means, cannot be ignored. It was not a 
great invention, but that it was an invention requiring a degree of 
ingenuity somewhat beyond the ordinary skill of the calling we 
are unable to doubt. 

There are two other claims in the patent which relate speciflcally 
to the conductor switch. Thèse are as f ollows : 

"(9) In an eleetric railway, a switching device for suspended concluctors, 
comprislng two or more branching compartments or ways correspondiug to 
the direction of the track, and of the main and branch conductors, and se- 
cured to the said suspended conductors, substantlally as described. 

"(10) In an eleetric railway, a switcliing device for suspended conductors, 
consistlng of an open-bottom box formed with two or more bi-anching com- 
partments corresponding to the direction of the track, and arrangea to be 
secured to the conductor, substantlally as described." 

The observations which bave been made with respect to claim 
2 apply equally to thèse claims. We think they are destitute of 
patentable novelty. 

Another group of claims are those relating to the trailing trolley 
and relative arrangement of trolley switches and branch switches. 
Those in controversy are as follows : 

"(4) The combination of a track having switches, an overhead conductor 
above the track and having switches, and a car on the track provided with 
a contact-carrying arm arranged to engage the conductor at a point in rear 
of the front wheels of the car." 

"(20) In an eleetric railway, the combination, with an overhead swltch- 
plate having depending ribs, but open at its extremities, of maiu and branch 
conductors extending from its two extremities, respectively, a vehicle, au 
upwardly pressed contact arm attached to the vehicle, and tending to move 
laterally therewith, and a track switch for the vehicle, located so as to 
operate in advance of the conductor switch." 

"(23) The combination, with branching overhead conductors, of a vehicle 
having a laterally swinging contact arm pressed upward to engage the con- 
ductors, and a switch plate at the branching point having depending sides, 
but open at its extremities, the interior width of the plate between the sides 
being greater than the thkkness of the contact wheel, whereby the wheel 
is free to move laterally with relation to the main conductor, and engage 
one of the branching conductors." 

"(25) In a branching eleetric railway, the combination of a track switch, 
an overhead conductor switch, and a vehicle having a rearwardly extending 
contact arm, whereby the track switch will operate in advance of the con- 
ductor switch. 

"(26) In a branching eleetric railway, the combination, with a vehicle, of 
a track switch, an overhead conductor switch, and a contact arm extending 
upward from the vehicle to the conductor, and so loeated relatively to the 
length of thei vehicle and the two switches that the latéral movement or the 
vehicle wUI give a corresponding movement of the contact device on the 
conductor switch. 

v.7lF.no.3— 26 
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;"<27)ilû a brancblng electrlc raiiway, the comblnationj wltli a vehlcle, of 
a, track switch, a contact device conslâting of a trailing, Sprlng-pressed ann, 
havitig a grooved contact pièce embracing the conductorl' and guided there- 
by, the sald arm being Jointed to the car, and tending to move laterally 
therewlth, and an overhead conductôr switch adapted to engage the con- 
tact pièce, and whereby the extremity of the arm Is flexlbly guided from 
main to branch conductôr." 

The arrangement of the track switch in sach relation to the con- 
ductôr switch and the interposed trolley that the movement of the 
forward part of the car upon the branch track will deflect the trolley 
wheel, and guide it naturally into the proper compartment of the 
conductôr switch, is an important f eature of the invention. It eflects 
such a co-operation of the parts as to utilize the initial latéral move- 
ment of the car itself as the means for determining the directive 
action of the conductôr switch, and thus renders the switching opéra- 
tion an automatic one. The description necessarily calls for the 
location of the track switch somewhat in advance of the conductôr 
switch, or of the trolley, so as to engage the conductôr in rear of the 
forward part of the car, sufflciently so as to impart the necessary 
directive action to the trolley wheel as it enters the conductôr switch. 
The value of this simple arrangement, by which the manipulation of 
the trolley by an attendant upon the cars is no longer necessary, is 
obvious. It has been universally adopted, and bas required no im- 
provement since its introduction into electric railways. Thèse facts 
sufflciently attest the patentable novelty of the invention of the 
claims. 

Glaims 32 and 33 of the patent relate to the centralizing spring 
which controls the latéral movement of the trailing trolley arm. 
This division of the invention is described in the spécification as fol- 
lows: 

"E is the travellng contact wheel, and F is a hinged arm supported upon 
a post, f, secured to, or extehdlng upward from, the roof of the car. To the 
lower end of the arm, F, is attached a spring, Q, to the lower extremity of 
which is secured a cord, which passes downward through suitable grooves, 
or over suitable rollera, and is provided wlth a weight, H, which serves to 
hold the spring down and keep the contact wheel, E, always pressed up 
against the nnder slde of the conductôr, D. At the same tlme the spring 
will Instantiy yield to allow the wheel to pass under the switch or any ob- 
struction, and while the arm, F, is movable laterally with respect to the 
vehlcle, the spring and weight Will constantly tend to restore the arm to 
Its normal central position, and assist in causing the contact arm to partake 
of the latéral movement of the vehlcle." 

The claims are as follows: 

"(32) In an electric railway, the combination, wlth an overhead conductôr 
and a vehlcle, of a trailing contact arm guided at its outer end by the over- 
head conductôr, and movable laterally relatlvely to the vehlcle, but having 
a normal centralizing tendency by means of a spring or weight 

"(33) In an electric railway, the combination, with an overhead conductôr 
and a vehicle, of an intermediate contact device conslstlng of an upwardly 
pressed trailing arm having a grooved contact wheel at Its outer end, by 
which it is guided by the conductôr; the sald arm being free to swing 
laterally relatlvely to the vehicle, but tending to remaln in Its normal central 
position by means of a spring or weight." 

It is not contended for the défendant that thèse claims do not cover 
patentable inventions. 
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Another group of daims are those relating to the combination of 
the pivoted trollej arm, and its weight and spring mechanism. 
Thèse claims are founded upon the extract from the spécification 
just quoted, and are as follows: 

"(15) In an electric rallway, the combination of a car, a conductor sus- 
pended above the line of travel of the car, a contact-earrying arm plvotally 
supported on top of the car, anfl provided at its outer end wlth a contact 
roller engaging the under side of the suspended conductor, and a weighted 
spring at or near the inner end of the arm for maintainlng sald upward con- 
tact, substantially as described. 

"(16) In an electric railway, the combination of a car provided with a 
pivoted ai-m, as F, having a contact at Its outer extremlty, a tension spring, 
as G, attached at Its inner extremlty, and a vertlcally movlng weight con- 
nected to sald spring for holding the same In operative relation to the arm 
throughout its entire range of movement, substantially as described. 

"(17) In an electric railway, the combination of the car having sultably 
pivoted arm, P, carrylng a contact wheel at its outer extremlty, a spring. G, 
secured to Its lower extremlty, and a connection extendlng from sald spring, 
and provided wlth a weight at Its lower end, substantially as described." 

The court below held that thèse claims were not infringed, and 
that part of the decree is the subject of the appeal by the com- 
plainant. We think the conclusion of the court below was plainly 
right. Judge Coxe said: 

"One of the déments of the claims Is a 'weighted spring,' or, as It is ex- 
pressed In çlalm 16, 'a vertical movlng weight connected to said spring,' and 
in claim 17 'a connection extendlng from said spring, and provided wlth a 
weight at its lower end.' The function of the 'weight. H,' Is polnted ont 
with care In the description. Défendant does not use thls weight in any 
manner whatever, and consequently does not infrlnge." 

It is the function of the weight to hold the spring down, and give 
to the contact wheel a greater range of action. The claims are too 
explicit to be altered or enlarged by the omission of the weight. 
The spring itself could as reasonably be eliminated as the weight. 

It is insisted for the défendant that the claims which we hâve 
thus fàr concluded to be valid, and to hâve been infringed, are void 
because their inrentions were previously patented by the same in- 
venter. 

The only patents of Van Depoele which preceded the patent in 
suit, and which describe and illustrate devices of the same gên- 
erai character, are six in number, viz.: No. 394,039, dated De- 
cember 4, 1888; No. 397,451, dated February 5, 1889; No, 402,117, 
dated April 23, 1889; No. 408,638, dated August 6, 1889; No. 
409,156, dated August 13, 1889; No. 424,380, dated March 25, 1890. 

Ail of thèse patents were granted to him while the application 
for the patent in suit was pending in the patent ofiSce, and on ap- 
plications which were filed after the date of the original application 
for the patent in suit. 

In the argument at the bar, No. 397,451 has been treated as the 
most important of thèse patents. The testimony of the expert wit- 
ness for the défendant was exclusively conflned to an analysis of that 
patent It is relied upon to defeat the switch-plate claims, and the 
claims relating to the centralizing spring. It dœs not affect the 
claims relating to the directive action of the switch track, nor, so 
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far as we are able to diseover, in the absence of any expert testîmony 
in regard to them, do any of the others of the preceding patents, The 
considérations which will control the effect of No. 397,451 are equally 
pertinent to the other patents. For thèse reasons it will not be nec- 
essary or profitable to consider them. 

Upon cross-examination the expert for the défendant testiûed as 
follows: 

"Question. I notice that in referring to Van Depoele's earlier patent, No. 
397,451, In connection witli tlie varions claims of the patent in suit, you liave 
been quite careful to say tliat you find tlie combinations of tlie several claims 
of the patent in suit 'shown and described in the earlier patent.' You hâve 
nowhere said, I believe, that you find any one of the combinations covered 
by the claims of the patent in suit to hâve been claimed in the earlier patent. 
Do you, in fact, find any one of thèse combinations to hâve been claimed in 
patent 397,451; and, If so, please indicate what one, or, If more than one, 
what ones? 

"Answer. I do not think any of the combinations that are claimed in 424,695 
are also claimed as such in 397,451. Patent 397,451 contains apparently lim- 
ited claims, while patent 424,695 contains broader claims, or claims which are 
less restricted than the claims of the eairlier patent. 

"Question. Do you lind in the earlier patent, No. 397,451, any claims which 
would necessarily include the apparatus or the construction which is shown 
and described In the patent In suit, No. 424.695 V . 

"Answer. The situation is the reveree, as I understand It The claims of 
424,695 include the apparatus shown in patent 397,451, but the claims of 397,- 
451 do not cover the devices of 424,695." 

This eTidence vras not objected to, and is recited merely because it 
is a plain and concise statement of the opinion of the expert as to the 
true scope of the claims of the two patents. 

The argument for the défendant is that the patent in suit merely 
claims the matter of the earlier patent more genérically, or in broader 
terms; that it sélects and withdraws fundamental parts of the com- 
binations claimed in the, earlier patent, Svithout which those com- 
binations could not exist, and patents them agaihj and' that the in- 
ventions, becaiisë inseparably involved in the patented matter of the 
earlier patent, are covered by it. ., . 

The principles of law applicable to the case may bè briefly stated. 
An inventor, by describing an invention in a patent granted to him, 
does not necessarily preclûde himself from patenting it subsequently. 
His omission to claim whàt he describes may operàte as à disclaimer 
or an abandonment of the matter not claimed; but it has no such 
effect when it appears that thematter thus described, but not claimed, 
was the subject of a pending application in the patent office by him 
for another patent. This was explicitly adjudged in Suffolk Co. v. 
Hayden, 3 Wall. 315, and recognized as sound doctrine in the Barbed- 
Wire Case, 143 U. S. 275, 12 Sup. Ct. 443, 450. The invention secured 
by a patent is that which is secured to the patentée by the claim. 
The claim is a statutory requirement prescribed for the purpose of 
making a patentée deflne what his intention is so distinctly and ex- 
actly as to apprise other inventors, and the public, what is withdrawn 
from gênerai use. The claim, however, is to be read in the light of 
the description contained in the spécification, and its literal terms 
may be enlarged or narrowed accordingly, but not to an extent in- 
consistent with their meaning. Identity of language in the claims of 
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two patents does not necessarily import that the invention patented 
by each is identical, nor does a différence in phraseology necessarily 
import that they are for diff&ent inventions. The test of identity is 
whether both, when properly construed in the light of the description, 
deflne essentially the same thing. When the claims of both cover 
and control essentially the same subject-matter, both are for the same 
invention, and the later patent is void. 

A mackine or structure may embody several différent inventions. 
There may be subcombinations in a machine which are new and use- 
ful, and operate conjointly to perform some subordinate function. 
Such a subcombination, if not patented by a claim, might be appro- 
priated by another without infringing a patent for the machine. Be- 
ing for a différent invention, it is the proper subject of a distinct pat- 
ent. Wliile two or more inventions residing in the same corabina- 
tion or structure may be covered by a corresponding number of claims 
in a single patent, the law does not require them ail to be claimed 
in the same patent, and the inventions may, at the option of the pat- 
entée, be secûred by différent patents. It is quite immaterial that 
both inventions originate at the same time, and from a single con- 
ception. In Cochrane v. Deener, 94 II. S. 780, the court said, "One 
invention may include within it many others, and each and ail may 
be valid at the same time." In ail such cases, if the inventions are 
truly separable, the inventor is entitled to a monopoly for it, although 
neither could hâve béen discovered and made available without the 
other. The invention of a new art, machine, or manufacture, and 
the invention of an improvement upon either, are substantially dis- 
tinct and separate; and because this is so the order of priority be- 
tween patents to the same inventor for the différent inventions, in 
the absence of abandonment or disclaimer, is immaterial. Thèse va- 
rions propositions may be summed up by adopting the language of 
the court in Miller v. Manufacturing Co., 151 U. S. 198, 14 Sup. Ct. 310: 

"Ttie resuit of the foregolng and other authorltles Is that no patent can 
Issue for an invention actually covered by a former patent, especlally to the 
same patentée, although the terms of the claims may dififer; that the second 
patent, although contalning a broader claim, more generical in its character 
than the spécifie claims contained In the prior patent, is also void; but that 
where the second patent covera matter described in the prior patent, essen- 
tially distinct and separable from the invention covered thereby and claims 
made thereunder, its validity may be sustained. In the last class of cases it 
must distinctly appear that the invention covered by the later patent was a 
separate invention, distinctly différent and Independent from that covered by 
the first patent; in other words, it must be something substantially différent 
from that comprehended in the flrst patent. It must consist in something 
more than a mère distinction of the breadth or scope of the claims of eacla 
patent." 

Some observations in Miller v. Manufacturing Co. seem to hâve 
created some misapprehension of the scope of that décision on the 
part of the profession, but the principles enunciated in the opinion 
are so plainly stated that those observations, when considered in 
their application to the case before the court, ought not to be mis- 
conceived. The court decided in that case that the two patents to 
Wright were in fact for the same invention, and consequently the 
later patent was void. The invention of Wright, and his only in- 
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vention, oonsisted in a spring of a peculiar construction, designed 
to be used with cultivators haying vertically swinging beams. Pre- 
vious to his invention, as both the patents state, springs had been 
applied to such cultivators to assist in lifting the beams, and 
Wright's entire invention consisted in a peculiar construction of 
such springs. He attempted to patent the same spring in combina- 
tion with the same éléments in both patents. The court said of the 
patents : 

"The patent of 1879 thus embraces both the lifting and the depressing ef- 
fects or opérations of the spring device, whlle that of 1881 seeks to coyer 
only the increased lifting effect of the same device. The first patent clearly 
includes the secçnd. No substantlal distinction can be drawn between the 
two whlch hâve the same élément In combinatlon, and the same spring ar- 
rangement and àdjustment to aecompllsh precisely the same lifting effect, 
increasing as the beams are ralsed from thelr operative positions. The matter 
sought to be covered by the second patent Is Inseparably Involved In the mat- 
ter embraced In the former patent, and thls, under the authorlties, renders 
the second patent vold." > 

The opinion treats the case as one where the patentée, having 
described and claimed a spring which was capable of performing 
two functions, attempted to patent it again as one capable of per- 
forming only one of the two functions. That the court ^egarded 
the second patent as merely for one of the functions of the device 
patented in the first patent, — in other words, as for a différent use 
of the same invention, — ^is indicated by the foUowing language in 
the opinion: 

"The prior Invention covered the means, and the only means, by which the 
results sought by the patent of 1881 were to be accompllshed; and it Is set- 
tled that the patentée of such prior device would be entltled to ail of Its uses, 
whether described or not Roberts v. Ryer, »1 U. S. 150; Stow v. Chicago, 
104 U. S. 54T. Under thèse authorlties, a single élément or function of a 
patented Invention cannot be made the subject of a separate and subséquent 
patent; and It therefore follows that thls increased lifting effect of the spring 
device sought to be covered by the 1881 patent, belng clearly shown and de- 
scribed in the spécification, drawlngs, and claims of the 1879 patent, was not 
the subject-matter of a valid patent." 

The gênerai question under considération was before this court 
in Electrical Accumulator Co. v. Brush Electric Co., 2 G. G. A. 682, 
52 Fed. 130. In that case the patent in suit (No. 337,229) was applied 
for June 13, 1881, but, owing to an interférence proceeding, was 
not issued until March 2, 1886. Meanwhile a division of this ap- 
plication was applied for June 15, 1882, and patented July 4, 1882, 
in letters patent No. 260,653. Upon this division a number of the 
spécifie features of the gênerai invention were selected, claimed, 
and patented. Thèse features consisted of the subordinate inven- 
tion in which the plates were constructed with shelves or "étagères" 
for holding active or absorptive material. It was urged that this 
patent invalidated the later patent, because it described the broad 
invention claimed in the later patent, and claimed certain parts of 
it. The court, ref erring to this argument, said : 

"No. 260,653 stated on its face that it is a division of Case I, in which other 
features of the invention were claimed, so that the public was not misled 
into the idea that nnpatented portions of the Invention had been abandoned. 
The spécification, although the broad invention is described, and the claims 
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show that the patent Is for the 6tagôre-llke form or séries of ehelves In whlch 
the flnely-dlvided lead of Case I was held. If letters patent weire to be 
treated by courts In the critical aad hostile splrit whlch a plea in abatement 
formerly encountered, the contention of the défendant would hâve technical 
Importance, but courts do not construe letters patent for the purpose of thelr 
destruction. The history of No. 260,653 entlrely contradicts the theory of its 
breadth. The broad Invention was the subject of Case I. Pending Its consid- 
ération In the patent office, a subordlnate clalm became the subject of Inter- 
férence, npon which a patent was Issued, which proclalmed its divlslonal char- 
acter. Subsequently the patents were Issued upon the broader clalms which 
had lingered in Interférence in the patent office, and It Is now contended that 
the main Invention has been. In fact, Included In the daim for a séries of 
shelves which held finely-dlvided lead. Such a construction Is not demanded 
by decided cases, or by known princlples of law, and a llmited construction, 
in accordance with Its apparent scope, wlll theref ore be placed upon No. 
260,653." 

Applying the principles which hâve been stated to the case in 
hand, its solution is not difficult. In patent No. 397,451, although 
the éléments of the claims of the later patent relating to the switch 
box and centralizing spring were described and illustrated, the 
inventions claimed were distinctly and speciflcally for structural 
improvements in the devices patented in No. 424,695. The switch 
claims ail relate to spécial supplementary improvements in the form 
of switch plates which enable the trolley to pass into the switch, 
and, without binding in turning a sharp curve, to follow with cer- 
tainty the proper branching conductor. The trolley claims relate 
to certain spécial and supplementary features which make the 
trolley arm adjustable as to length, or adjustable as to tension. 
A.S the expert for the défendant stated, its claims, so far as they 
relate to the switch and to the trolley, do not cover the devices of 
No. 424,695. They cover the improvements, and nothing more. 

Thèse conclusions lead to a reversai of the decree, with costs of 
the appeal to be paid by the complainant. Upon flling a proper dis- 
claimer as to the claims which, according to our judgment, are 
void, the complainant will be entitled to a decree for an injunction 
and accounting in respect to those which we hâve held to be valid 
and inf ringed, but without costs of the suit 

The decree is accordingly reversed, and the cause remitted to the 
circuit court with instructions to proceed conformably to this opin- 
ion. 



ROEMBR V. PEDDIE & CO, 

(Circuit Court, D. New Jersey. November 29, 1895.) 

Patents — Constrdctiou op Claims— Infringbment — Satchbi, Handmîb. 

The Roemer patent. No. 314,724, for a patent for an Improvement in 
bag or satchel handles, conslsting in a combinatlon of strap and métal 
plates arranged on opposite sides thereof, with the edges of the strap 
projectlng beyond the plates, and a covering secured to such edges, if 
valid at ail, must be conflned to the précise devices mentioned in the 
claims, and is not Infringed by a handle having but one métal plate. 

This was a suit in equity by William Roemer against T. B. Peddie 
& Co. for alleged infringement of a patent for an improvement in 
bag or satchel handles. 
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R. Wayne Parker, for complainant. 
Louis 0. Raegener, for défendant 

ACHESON, Circuit Judge. If it be conceded that patentable 
novelty is disclosed by the patent in suit, still its claims must be 
construed strictly in view of their terms and the prior state of the 
art. Wright v. Yuengling, 155 U. S. 47, 15 Sup. Ct. 1. The inven- 
tion in question is for an improvement in bag or satchel handles, 
and the patent (No. 314,724) was granted to the plaintiff, William 
Eoemer, on March 31, 1885. The plaintiff's patent had been pre- 
ceded by a number of patents relating to the same subject-matter, 
and those earlier patents, in connection -witk the actual manufac- 
ture of such handles, had greatly limited the scope of invention. 
This fact Mr. Eoemer himself seems to hâve recognized, for, after 
statiug that the object of his invention was "to increase the strength 
of the handles, and to reduce the cost," he adds thiit "it consists in 
the arrangements and combinations of parts, substantially as will be 
hereinafter set forth, and flnally embodied in the clauses of the 
claims." The spécification then, after referring to the drawings, 
proceeds thus: 

"In said drawings, a is a strap or center pièce, preférably of leather, and 
b, c, are oppositely concaved strips of iron or other sultable métal, between 
wlilch tlie said center pièce is clamped, the edges of tlie latter projecting be- 
yond said plates, so tliat tlie outer or inclosing leather or pièces of the handie 
may be sewed or otherwise secured thereto. As intimated, the clamping 
plates are oppositely concaved, to grive strength and rotundity to the handie, 
both at the top and on the under side thereof. The plates are longitudinally 
bent or curved, to glve the usual shape to the handie. At or near the ends 
the plates are perforated, and the upper plate bent arotind to overlap the un- 
der plate, formlng loops for the rings, f. Kivets, g, pass through the perfora- 
tions, and hold the plates tbgether. The handie is then inclosed with upper 
and lower pièces, d, e, the edges of which are secured by nieaiis of Unes of 
stitching, or otherwise, to the projecting edges of the pièces. A." 

The claims are in thèse words: 

"(1) The improved handie, consisting, essentlally, of a strap, métal plates 
arrangea on opposite sldes thereof, to give strength to the handie, the edges 
of the said strap, a, projecting beyond said plates, and a covering secured to 
said edges, substantially as described. 

"(2) In a bag handie, the oppositely concaved plates, b, c, ha ring a project- 
ing strap or pièce therebetween, projecting to receive a covering, and said 
covering, said parts being arranged and combined substantially as set forth." 

Now, it was very old to employ a métal skeleton for the handie, to 
give it the desired strength; a core of wire or a métal strap or band 
being thus applied. The Lagowitz & Lieb patent, of 1876, shows a 
curved round handie, formed from a single pièce of sheet métal. 
The Chapman patent, of 1878, shows a bag handie constructed of 
two metallic sections or plates, fltted together to form, respectively, 
the upper and under sides of the handie, the ends of thèse sections 
being bent into loops around the suspending rings; and the patent 
States that both sections may be covered with thin leather to com- 
plète the resemblance to a stitched leather handie. The only thing 
hère lacking to anticipâtë Eoemer is the strap or center pièce. One 
of the well-known prior constructions was a rounded bag handie, 
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eomposed of a center strap pièce of leather and two flllings of paper, 
in the form of half rolls, one laid against tlie upper side of tlie 
center strap, and tiie otlier against tlie under side of the same; tlie 
center strap liaving projecting edges, and tlie handle being covered 
with layers of leather stitched to the strap. The proofs disclose 
other forms of handles, which need not be discussed. Those al- 
ready mentioned sufBce to show that, if his patent can stand at ail, 
Roemer must be confined to the précise devices mentioned in his 
claims. Boyd v, Tool Co., 158 U. S. 260, 15 Sup. Ct. 837. 

Thus construed, Roemer's claims, in my judgment, do not cover 
the defendant's handle, which does not hâve "métal plates ar- 
rangea on opposite sides" of the strap, as mentioned in the first 
claim, nor "the oppositely concaved plates, b, c, having a projecting 
strap or pièce therebetween," as specified in the second claim. 
The defendant's handle has an upper métal plate (not substantially 
différent from that of Chapman), and under this a métal strap. It 
has not, however, an under métal plate corresponding to Roemer's 
plate, c. Instead of this under plate, it has a fllling of paper, which 
gives the desired rotundity to the under side of the handle. If thia 
roU of paper could be regarded as the équivalent of Roemer's métal 
plate, c, it is very hard to see how his patent could be saved at ail, 
in view of the prior construction already mentioned, wherein the 
handle was made with a central leather strap placed between two 
oppositely concaved paper flllings. 

Let a decree be drawn dismissing the bill, with costs. 



ALLINGTON & CURTIS MANUF'G CO. et al. v. LYNCH et aL 

(Circuit Court, D. Connecticut January 8, 1896.) 

No. 859. 

1. Patents — Pkhliminakt Injukction — Pkiob Adjudications— New Evi- 

dence. 

Where a prelimlnary injunction is sought upon the strength of a prior 
adjudication, tlje défense of new évidence of anticipation must be made 
out by such cogent and conclusive proof as to convince tlie court that, 
!f presented in the former case, It would hâve led to a différent conclusion. 

2. Same — Dost CoijI-ectoks. 

Preliminary injunction granted to restraln Infringement of claims 1, 2, 
and 3 of patent No. 403,362, claims 1 and 2 of No. 403,363, and claim 4 
of No. 403.770, granted to G. M. Morse, and claim 4 of No. 409,405, granted 
to N. W. Holt, for improvement in dust coUectors. 

This was a suit in equity by the Allington & Curtis Manufactur- 
ing Company and others against Arthur C. Lynch and George W. 
Christoph for alleged infringement of certain patents for improve- 
ments in dust collectors. 

Chas. K. Offield and Albert H. Walker, for complaînants. 
Parkinson & Parkinson and Edmund Wetmore, for défendants. 

TOWNSEND, District Judge. The complaînants herein ask for 
a preliminary injunction against the infringement of the following 
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claEms <Jf the fdllowing patents, namely: Claims 1, 2, and 3 of No. 

i 403,362, claims 1 and 2 of No. 403,363, claim i of No. 403,770, and 

1 claim 4 of No. 409,465. Thèse patents cover improvements in dust 

collectors, and ail of them were granted in 1889. Title in com- 

{ plainants and infringement are proved. The validityof thèse claims 

was sustained by Jndge Grosscnp in April, 1894, after a protracted 

and thorough hearing. Knickerbocker Co. v. Eogers, 61 Fed. 297. 

The sole défense relied upon at this hearing is certain new évi- 
dence of anticipation. A portion of this new évidence was made 
the basis of a motion to Judge Grosscup for a reargument, which 
motion was denied. The burden is upon the défendants to support 
this afllrmative défense by such cogent and conclusive proof as to 
convince this court that, if it had been presented upon the former 
hearing, it would probably hâve led to a différent conclusion. In 
several cases the courts hâve held that such défense must be estab- 
llished beyond a reasonable doubt. Accumulator Co. v. Consoli- 
dated Electric Storage Co., 53 Fed. 800; Edison Electric Light Co. 
V. Beacon Vacuum Pump & Electrical Co., 54 Fed. 679; Edison 
Electric Light Co. v. Electric Manufg Co. (1893) 57 Fed. 616; Elec- 
tric Manufg Co. v. Edison Electric Light Co. (1894) 10 C. C. A. 
106, 61 Fed. 834; Philadelphia Trust, Safe-Deposit & Insurance Co. 
V. Edison Electric Light Co. (1895) 13 C. C. A. 40, 65 Fed. 553. The 
i new évidence submitted fails to meet the requirements of said rule. 
It is presented generally, under the head of the Post & Co., Dueber, 
and Wooster drfenses, by dépositions and afiSdavits tending to show 
that, prior to the patented inventions, anticipating collectors or sep- 
arators had been constructed and operated in certain factories and 
mills. The principal witness for défendants is Thomas Lee, the 
maker of the infringing apparatus in this case, and who is defend- 
ing this suit. He claims that the separators constructed by him 
prior to 1889 for Post & Co.'s bufSng and polishing rooms, and for the 
Dueber Watch-Oase Manufacturing Company, contain substantially 
ail of said patented improvements. It is admitted that, if his state- 
ments are true, the claims in suit are void. But it appears that, 
although during the years 1888, 1889, and 1890, said Lee bought 
patented dust collectors from the complainants herein, he never 
stated that he had any knowledge of such a collecter as he now 
claims he made in 1879 and 1882, He did not apply for a patent 
therefor. He made no other similar collectors between 1882 and 
1887, and said Post & Co.'s collector was used only for about a year, 
and was not removed to or diiplicated in their new factory. Fur- 
thermore, Lee contradicts himself in his varions affldavits. His tes- 
timony is unsupported, except by oral évidence. It is contradicted 
by the aflQdavits of the assistant superintendent of said factory, and 
by workmen employed in running said bufflng and polishing ma- 
chines, and the then président, secretary, and others stated that 
they had no knowledge of the existence of any such collector; and, 
although some of thèse witnesses hâve since made affldavits qualify- 
ing in some respects their prior statements, it is at least not clear, 
from a considération of the whole évidence, that défendants hâve 
proved the existence of an anticipating device in the Post & Co. fac- 
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tory. The Dueber collecter was abandoned within a year. De- 
fendants' expert only contended that it anticipated the claims of 
patent No. 403,362. The évidence submitted does not satisfacto- 
rily show that it so embodied the construction of the patent in suit 
as to perf orm its functions. The same may be said of the Wooster 
separator. 

In view of the conclusions reached, I hâve refrained from discuss- 
ing the construction of thèse devîces, further than has seemed nec- 
essary in order to détermine whether they are sufficient to relieve 
the défendants from a preliminary injunction under the rule. 

It is further claimed that complainants hâve been guilty of lâches 
in failing to prosecute a certain other suit on said patents, brought 
in 1891, in the circuit court for the Southern district of Ohio, and 
now pending therein, which is defended by said Lee. But the de- 
fendant therein only used a single dust coUector, the character of 
which is disputed, and has discontinued its use; while thèse défend- 
ants are engaged in the business of selling and installing infringing 
collectors manufactured by said Lee, who défends this suit. It does 
not appear that, since the décision of Judge Grosscup sustaining the 
patents in suit, there has been any unreasonable delay in instituting 
this suit, or in asking for this preliminary injunction. In thèse 
circumstances, I think the complainants hâve the right to ask for 
this relief in this court, upon thèse adjudicated patents, irrespective 
of the condition of the other pending suit. The motion is granted. 



HAY et al. r. S. F. HEATH CYCLB OO. 
(Circuit Court of Appeals, Seventh Circuit Jauuary S, 1896.) 

No. 255. 

1. Patents — Combinattons. 

When a comblnatlon Is claimed, there arises an Implied concession that 
the éléments are old, and not separately patentable. 

2. Samb — New Restjlt — Character of Result. 

In determining the patentability of a comblnatlon, the resuit to be taken 
Into considération is the immédiate mechanical resuit of the device or 
comblnatlon. 
8. Same — Inflating Device for Pnbumatic Tires. 

The Johnson patent, No. 509,224, for an Inflating device for pneumatie 
tires, covers a comblnatlon of but two éléments, the clamp and the hose 
described, and is vold because of anticipation. 67 Fed. 246, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

This was a Mil in equity by the S. F. Heath Cycle Company 
against Thomas Hay and V. B. Willets for alleged infringement 
of a patent for a device for inflating pneumatie tires. In the circuit 
court the patent was sustained, infringement declared, and a decree 
entered for complainants accordingly. 67 Fed. 246. The défend- 
ants appeal. 

This is a suit for damages and to enjoin Infringement of letters patent of the 
United States No. 509,224, for an "inflating device for pneumatie tires," issued 
October 24^ 1893, to Hastlngs H. Johnson, assignor of the appellee. The re- 
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fipondents {the appellants hère) answered, denylng Invention and Infringe- 
ment, and setting up as anticipations the devlces and Inventions shown in 
letters No. 144, issued to Dexter Plerce, March 11, 1837; No. 2,537, to Thomas 
W. Harvey, April 6, 1842; No. 9,469, to A. U. and U. N. Clow, December 14, 
1852; No. 20,298, to N. M. Phillips, May 18, 1858; No. 35,798, to Adoniram J. 
Whlte, July 1, 18(32; No. 46,295, to Anthony Glark, February 7, 18(55; No. 
80,770, to J. W. Kussell, August 4, 1868; No. 143,907, to James P. Hyde, Oc- 
tober 21, 1873; No. 183,408, to J. McGeorge. Oetober 17, 1876; No. 193,721, 
to S. G. North and A. M. Norton, July 21, 1877; No. 210,710, to John Simp- 
son, December 10, 1878; No. 318,091, to A. E. Dart, May 19, 1885; No. 396,- 
625, to O. Thum, January 22, 1889; No. 411,708, to William B. Bradshaw, 
September 24, 1889; No. 413,392, to George J. Engert, Oetober 22, 1889; and 
Britlsh patent No. 18,147, dated August 10, 1891, to William Hillman. 

The foUowlng are the claims of the patent, whlch, with annexed draw- 
ings, eorresponding to figures 2, 3, and 4, will be readily understood without 
the, aid of quotations from the spécifications: "(1) The combination, with 
an alT-pump hose within the end of which the pneumatic tire nipple may be 
Inserted, of means for compressing said hose about said nipple to form an 
air-tight Joint between the tube, said means consisting in a loop, a foUower, 
and a device for forcing in said follower. substantially as and for the pur- 
pose specified. (2) The combination with an air-pump hose wherein a pneu- 
matic tire nipple may be inserted, of a loop surroùnding said- hose, a fol- 
lower or gib adapted to operate within said loop, ànd a thumb screw ar- 
rangea in the end of said loop pressing on the end of said gib, whereby said 
hose may be tightened on said nipple, substantially as and for the purpose 
specified." 






-^^^. vj, jpyff' ^. 



Cliester Bradford (Harry Bowser, of counsel), for appellants. 
A. 0. Paul, for appellee. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 



WOODS, Circuit Judge, after making tlie foregoing statement, 
delivered the opinion of the court. 

There being no dispute hère about infringement, the sole inquiry 
is whether the patent is invalid for lack of novelty. The claims, not 
difïei-ing essentially one from the other, are for a combination, but 
concerning the éléments which compose it counsel and the experts 
seem not to be agreed. According to the testimony of the expert 
examined in behalf of the complainant the combination "includes an 
air pump and its hose, and a pneumatic tire and nipple, and mechan- 
iam for compressing the hose upon the nipple." This is manifestly 
erroneous. Two éléments only are designated in the claims, namely, 
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tke hose described and the means described for compressing tlie hose, 
the several partis of the compressing device being nanaed as éléments 
of the second claim. The hose is called "an air-pump hose," "wherein 
a pneumatic tire nipple may be inserted," but the pump and tire 
and nipple are not on that account to be read into the claims. This 
misconception pervades the testimony of the expert for the com- 
plainant, and especially his comparisons of the patent sued on with 
earlier patents. The hose couplings of the Clark and Thum pat- 
ents, the lathe dogs of Phillips and of North and Norton, the pipe- 
vise of Bradshaw, and the snath holders of Clow and Simpson and 
Harvey, he seemed to think conclusively excluded from considéra- 
tion, because they did not "show," "suggest," "mention, or hint at 
an air pump, hose, bicycle tire, or nipple." When asked what nov- 
elty there is in the device considered by itself, he answered "the 
shape of the follower, which enables it to compress the hose upon 
the nipple," — a capacity, he added, "which is not found in the Brit- 
ish patent or the 'choker' model, the nearest approaches to this 
clamping device." 

When a combination is claimed, there arises an implied conces- 
sion that the éléments are old, and not separately patentable; and 
in this instant'f it is évident that the patentée did not understand 
that the novelty of his combination was to be found in the clamping 
mechanism. He assert» no such novelty in the spécification, but, 
distinctly to the contrary, says : "The compressing device may be of 
varions constructions, but that which I prefer, as least costly and 
most convenient, is shown to consist in an elongated loop," etc. In- 
deed, it is too plain to admit of discussion that the device shown, 
composed of a loop, a follower, or gib, and means, such as a thumb 
screw, for moving the follower, considered by itself, in the light of 
the prior art, contains no novelty even of form. In its physical 
parts, their order of arrangement and law of opération, it is com- 
pletely anticipated by the varions and familiar devices already men- 
tioned. It is objected to the Clark hose clamp that it is heavy and 
unwieldy, but it is not invention to couvert such a device into "a 
light, quick-acting, easily applied temporary fastening," capable of 
"being used in the confined space among the spokes of a bicycle 
wheel," without the aid of "wrench or screw-driver." The criti- 
cisms of the witness upon the hose clamp of the Thum patent are of 
the same character, and fail to touch the question of the mechanical 
identity of one device with the other. Of the lathe dogs or lathe- 
work holders of Phillips and of North and Norton it is said that 
they are intended to bite on opposite sides of the article to be held 
therein, and that, if used to compress a hose on' a nipple, the joint 
between the opposite points of compression would leak; but, again, 
it obviously involves no invention to employ in such a device con- 
cave jaws, capable of compressing the hose equally at ail points 
around the nipple, like the concave jaws of monkey wrenches which 
are used to grip and hold or turn the metallic pipes in common use 
as conduits of gas or water. 

But still more striking and complète, even in appearance and in 
détails of construction, is the anticipation found in the device shown 
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in thfi Britîsli patent of Hillman. It consista of a loop, a D-shaped 
foUower fitted to the loop on the inside, and a thumb screw, by the 
tnm of which the foUower is moved one way or the other; and, like 
the device in question, it is used for the purpose of compressing a 
hose inserted within the loop. The sole difEerence is that the side 
of the follower next to the hose is convex, instead of concave, the 
design being to so compress the tube by turning the screw as to pre- 
vent any escape of the air or gas. The essential nature of this con- 
triyance — ^its mechanical identity with the device of the patent — ^is 
not affected by the suggestion that it takes the place and perfonns 
the oflBce of a valve. It is not a valve, and does not operate like one. 
It is a screw clamp, designed to compress a rubber tube, not about a 
nipple or inner tube, it is true, but so as to close the passage; and in 
the mode of adjustment, construction, and opération of its parts, 
except that the convex side of the follower impinges on the tube, it 
is identical with the device under considération, It is a choker, and, 
as the opinion below states, "the choker devices are constructed and 
intended for use with the nipples of bicycle tires, and are used for the 
purpose of choking the nipple after the tire has been inflated, and 
thus preventing the escape of gas"; but while the opinion concèdes 
the manifest truth, that, by changing the form of the follower, this 
device could be used in the combination of the patent in suit, it is 
added as a matter to be borne in mind "that the complainant is not 
claiming the clamping device alone, but is claiming it in connection 
with other éléments, the entire combination producing a single 
unitary resuit, namely, the inflation of any bicycle tire." 67 Fed. 
246, 250. If this proposition were conceded, the resuit accomplished, 
it is to be observed, waa not new. The successful inflation of any 
and ail bicycle tires had already been accomplished, and the means 
employed had been the same and in the same combination, excepting 
solely the différence between the earlier couplings and this clamping 
de^dce. The passage quoted and other expressions in the opinion 
show that, ia the judgment of the court, the combination of the 
claims included, besides the clamp and hose, the air pump, and per- 
haps the tire and nipple, as asserted by the expert and by counsel. 
If that were so, the unitary resuit of inflating any bicycle tire might 
be said to hâve been made possible; but actual inflation, it is évident, 
could only be produced in single successive instances, and in each in- 
stance the particular tire operated upon would constitute, for the 
time being, an essential part of the combination. In other words, 
the invention consists of a combination of éléments or parts, say five, 
four of which were contrived and are employed to produce a stated 
effect upon the flfth, which plays no part in the opération except 
passively to receive the effect The pump, hose, clamp, and nipple 
are employed to inflate the tire, which upon completion of the opéra- 
tion is detached, and the combination thereby dissolved, to be recon- 
Btructed only by the incorporation of another tire or a reincorporation 
of the one detached. Only when in use can the combination be com- 
plète, and every use iavolves a reconstruction and dissolution of the 
combination. If there has ever been granted a patent for such a 
combination of mechanical éléments, designed to expend their force 
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among thernselyes, and to effect or affect notMng beyond, it bas not 
corne to our knowledge; but whether, if granted, it could be upheld, 
need not now be considered. 

Thèse claims, as we hâve seen, are for a combination of two élé- 
ments, th.e clamp and the hose described. Wbetlier, in a true and 
proper sensé, there is a combination, we do not stop to consider. The 
resuit whicb the patentée sought to accompllsh was to dispense with 
the metallic couplings theretofore used, and proYide means of fasten- 
ing the open end of the hose of an air pump directly upon nipples of 
Tarions sizes. "It is my object," says the spécification, "to provide a 
uniyersal air-pump hose and couplings, wMch may be employed for 
inflating the tires of any machine." But, as touching the question of 
patentability, it is no more to be said of this mode of coupling that it 
was designed for, results in, or produces the ultimate inflation of any 
or ail tires, than it wonld be to say of a coupling for flre hose that it 
was designed for and resulted ia the throwing of water or the extin- 
guishment of fires. It is the immédiate mechanical resuit of the 
deyice or combination which is pertinent. That resuit hère is the 
making of a direct air-tight connection between the hose of an air 
ptunp and the nipples of pneumatic tires, and the question is whether 
there is patentable norelty in the means devised for accomplishing 
that resuit The resuit itself is not novel. The clamp, considered 
alone, contains nothing essentially new in construction, opération, or 
resuit; and it hardly need be said that the hose is not new, though 
it is afflrmed in the brief for the appellee that ît was "absolutely new 
with Johnson to provide an air pump with a hose having an open 
end into which the nipple of a pneumatic tire may be inserted." Be- 
sides the répétition of the assumption that the pump is included in 
the claims, this statement is at fault. Before the date of this patent 
, metallic couplings, inserted in the ends of hose, and so constructed as 
' to be screwed upon or into the nipple of the tire to be inflated, were 
doubtless in common use, but open-ended hose could not hâve been 
unknown. From necessity, in the course of the manufacture or 
préparation of hose for any use, their ends were open before coup- 
lings could be inserted, and often afterwards, when, by accident or 
design, the couplings had been removed. There could be, therefore, 
no novelty in a hose with open end, whether connected at the other 
end with a pump or not. Even if in aome way air-pump hose had 
always corne into existence attached to air pumps at one end, and 
supplied at the other with metallic fastenings, and never before had 
been seen with open ends, it could hardly be thought to require more 
than mechanical skill to remove a misât coupling, and in sert the 
nipple directly in the hose; and, that done, it would need only the 
grasp of the operator's hand, or the application of some familiar 
form of clasp, to Uiake the union air-tight. Indeed, the manufac- 
ture or production of hose with metallic fastenings necessarily in- 
volved the idea and présence of hose with open or free ends into 
which nipples of différent sizes could be inserted; so that even 
without proof or suggestion that such hose had been used, either 
with or without other clamp than the hand of the operator, it would 
be impossible to concède that this patentée was the flrst "to provide 
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an air pump with a hose haying gn open end." The simple tnith is 
that înetallic couplings were not adjustable, and, in order to use a 
single pump and hose upon a variety of nipples, Johnson rejected the 
metallic coupling, and, in order to compress the end of the hose about 
the inserted nipple, brought into use, as the preferred means of ac- 
complishing the resuit, the claimp described in his patent; and, if 
thereby he made an invention, he was entitled to claim broadly "the 
combination of a pièce of open ended hose with the clamp described." 
The hose being described in the claims as an air-pump hose, whatever 
the effect upon the scope of the patent, cannot disguise or change the 
essential character of the combination, which is the same whether the 
hose is attached to or is to be used in connection with an air pump, 
water piimp, siphon, or any other conceivable mechanism. 

But, whether deemed to be broad or narrow, the combination is 
without patentable novelty. Like combinations, for the same or like 
uses, are common, and hâve been long practiced in the use of hose 
for conveyihg water, gas, and air. For a conclusive example we need 
only recur to the British patent of Hillman. That device, it is con- 
ceded, was used in connection with the nipples of bicycle tires, its 
position in use being between the metallic part of the nipple and 
the tire. The annexed illustration corresponds to figure 
i of the patent. With that deVice présent in position on 
the nipple. the end of the nipple in the hose, and the 
necessity for tightening the joint developed, he would be 
a poor mechanic, indeed, who could fail to perceive that, 
by substituting a concave for the convex follôwer, he 
.. ^j. mîght couvert the choyer into the necessàry clamp. It 
\v_>/is évident that the clamp, without chànging the form of 
the folIower, could be used in lieu of the chokèr, and, if 
so used \(rithin British territory, would be an infringement of Hill- 
man's patent. Necessarily it is anticipated by what it infringes. 

The decree of the circuit court should be reversed, aiid the bill dis- 
missed for want of equity; and it is so ordered. 




FERGUSON et al. v. ED. ROOS MANUF'G CO. 
(Circuit Court of Appeals, Seventli Circuit. January 6, 1896.) 

No. 207. 

1. Patentable Invention— Changikg Old Device. 

There Is no patentable invention in the conception and making of a 
folding screen of three panels out of two panels of tlie old style, jolned 
by means of crosspleces plvoted in any of the known modes, even where 
this results in dispensing with two of the six standards before employed, 
and producing a screen capable at once of standing by its own strength, 
and of adjusting itself to irregulai'ities of surface. 

2. Same — Removal of Subplus Material. 

Under ordinary circumstances the removal of surplus materlal, or need- 
less parts of a physlcal structure, without changing the relation, connec- 
tion, or opération of the essential éléments, cannot involve invention. 
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S SAMB— FOLDING SCRBENS. 

The Campbell patent, No. 447,461, for an Improvement in foldlng screens, 
is vold for want of invention. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This was a suit in equity by Louis Ferguson, Harry Ferguson, and 
Creorge W. Ferguson, Jr., against the Ed. Koos Manufacturing Com- 
pany for alleged infringement of a patent for a folding gcreen. The 
circuit court dismissed the bill, and complainants appeal. 

Clarksbn A. Collins and Taylor E. Brown, for appellanta. 
John G. EUiott and F. A. Hopkins, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. This appeal présents the question of the 
validity of letters patent No. 447,461, issued March 31, 1891, to 
Ferguson Bros., assignées of James W. Campbell, for an improvement 
in folding screens. The usnal défenses were pleaded, including an- 
ticipation by a number of prior patents. The bill, brought for in- 
fringement and to obtain an injuuction, was dismissed because, in the 
opinion of the court, the leUers did not cover a patentable invention. 

Omitting the références to the drawings, the spécification and 
claim of the patent are as follows: 

"My invention eonslsts of a folding sereen having two panels, which, be- 
ing pivoted to Connecting bars, tbereby torn" a third or central panel, one 
upright of each outside panel forming aiso an upright for the central panel; 
and the object of my invention Is: First to lessen the cost of manufacture, 
and at the same time produce a sereen as attractive in appearance as those 
now in the market; and, second, to make n sereen that will more readlly 
adapt itself to the inequalities of the flooring; and my invention further con- 
sists in certain novel features of construction to be hereinafter more fully 
descrlbed. * * * A sereen made as hère described and illusrrated will, 
on account of the manner of pivctmg the panels together, very readily adjust 
itself to any inequaiity in the flooring, as a sllght twist In the ceuter panel 
would raise or lower the outer ones according to its direction. Such sllght 
twist will not injure to any appréciable degree the structxire an a wbole, since 
the pivotai connection between the crossbar and side frames of the center 
panel will always admit of some play. What I claîra as my invention is: 
The combination, with two outer panels havmg rigid frames, each consisting 
of two uprights and crossbars Connecting the np]igbts, of an iutermediate 
panel formed by a pair of crossbars pivotallj counected at their opposite 
ends with the adjacent uprights or the rigid frames of the outer panels, sub- 
stantially as set forth." 

If the word "rigid" were omitted this claim would, in effect, be the 
same as one which was rejected upon référence to the "patent to 
Broughton, No. 425,21)0, April 8, 1890, flre screens, in view of Carey 
and Carey, No. 421,383, February 18, 1890, flre screens; there being," 
in the opinion of the examiner, "no invention in applying the method 
of hinging two panels together, as shown in Fig. 3 of Carey and 
Carey, to a structure of three panels, as shown by Broughton." It 
is not deemed important to détermine the exact force of the word 
"rigid" as used in the claim (a point on which there has been some dis- 
cussion), but it seems to mean simply that the standards and cross- 
pieces of the outer panels shall be flrmly and rigidly united, in con- 
v.7lF.no.3 — 27 
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trast with the pivotai connection of the crosspieces of the middle 
panel with the standards on either side. If the crosspieces of the 
outer panels were pivoted so as to move freely upon the standards, 
the screens would be liable to fall and less capable of ornamentation. 
Figs. 2 and 3 of the patent show a spécial means for pivoting the 
panels to the upper and lower Connecting bars respectively, which, 
according to the last clause of the spécification, would seem to hâve 
been designed to affect in a partîcular way the relative movements 
of the panels; but nothing is made of this feature of construction in 
the claim, unless it be by force of the words "substantially as set 
forth," and that is not asserted by counsel for the appellant. If it 
were, the proof of infringement would fail. Oh the contrary, the 
position of counsel for the appellant is, and it is not understood to be 
disputed, that the claim covers any form of pivotai connection be- 
tween the crosspieces of the middle panel and the adjacent standards 
of the rigid panels. Proceeding on that assumption, we are not able 
to see, even if the prier art, except as it is disclosed in the patent, 
be disregarded, that there is invention in the conception and mak- 
ing of a screen of three panels out of two panels of the old style 
joined by means of crosspieces pivoted in any of the known modes. 
It needs only to take an old-fashioned screen of three panels hinged 
together and eut away from the middle panel those portions of the 
sides or standards between the hînges; and, if the hinges are in Une 
with the crosspieces, the portions above and below the hinges may 
also be removed, unless permitted to remain for the purpose of 
ornamentation. In either case the resuit is the construction 
shown in the patent. Under ordinary circumstances, the removal of 
surplus material or needless parts of a physical structure, without 
changing the relation, connection, or opération of the essential élé- 
ment», cannot be invention, and it certainly could not be to 
make the change suggested in the old forma of screens, though with 
the resuit of dispensing with two of the six standards before em- 
ployed, and producing a screen capable at once of standing by its own 
strength and of adjusting itself to irregularities of surface; and if, 
for sake of economy or of élégance of appearance, it was désirable 
to dispense with tLe hinges commonly in use, available substitutes 
were not unknown or difiScult to find. Changes equally simple, and 
perhaps more obvions, in many of the devices of the prior art, would 
bring them explicitly under the terms of the claim in question. In 
the clothes drier of Bassett — ^patent No, 127,948, issued June 18, 1872 
— a construction in exact conformity with *he claim is shown. The 
space between the rigid panels, it is true, is narrow, — the drawing 
shows about one-flfteenth of the width given to the panels, — and 
the Connecting bars are called hinges, but they are in truth bars, with 
clips at either end, designed to be bent into grooves around the 
standards, and need only to be lengthened to produce the full-sized 
inner panel. The patent of Brigham, No. 110,952, dated January 17, 
1871, shows a clothes drier of two rigid panels connected by pivoted 
crossbars, and with slight altérations, which any mechanic could 
make without aftecting materially the relation of the parts, it needs 
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only to be stood on end to be tlie counterpart of Oampbell's con- 
struction. In the Hurd patent, No. 185,927, issued January 2, 
1877, wliich is also for a clothes drier, there is a rigid panel, and 
pivoted upon one of its side pièces, or standards, is a second 
panel, and, if the second panel were pivoted to another rigid panel 
upon tlie otlier side, and the intermediate bars, useful in a clothes 
drier, but needless in a screen, removed, the exempliflcation of the 
claim in question would be complète. Only the framework of the 
screen is covered by the patent, and the analogy between the frames 
of clothes driers and screens is évident. Campbell is shown to 
hâve been familiar with the construction and actual manufacture of 
both. But some of the earlier patents in évidence are for flre 
screens; for instance, that of Carey and Carey, No. 421,383, issued 
February 18, 1890, and that of Broughton, No. 425,290, of April 8, 
1890. The latter may not in itself be an anticipation, because not 
issued until after the screens of the patent had been manufactured; 
but it is shown that screens of the same form had long been in use. 
It is composed of three rigid panels, connected by straps, which need 
only to be lengthened, as in the case of Bassett's clothes drier, to pro- 
duce the third or central panel of the patent in suit. Fig. 3 of the 
Carey and Carey patent shows a screen of two panels, one of which is 
rigid and the other has its crossbars joined rigidly at one end to a 
standard and pivoted at the other end to one of the standards of 
the flrst panel. A third panel, like the second, and pivoted to ita 
side, it is conceded, might be added without invention; and it is 
equally clear that without invention th& crossbars of the second 
panel could be pivoted at both ends, and the third panel made rigid. 
Any mechanic would do it whenever presented with a reason or 
motive for doing it. He would need to devise or invent nothing, 
but simply to duplicate on the right of the second panel what he 
had bef ore Mm on the left of it. 

Many pages of brief and of expert testimony hâve been devoted 
to immaterial différences between the device in question and the 
constructions of the earlier patents, but, as we hâve had occasion to 
remark before, it is more important to observe what are the features 
of essential identity between devices than to descant upon those 
which are merely accidentai, and might be substituted one for an- 
other, or entirely removed, without disturbing the relation of parts 
or the principles of construction or opération. Temple Pump Co. 
V. Goss Pump & Rubber Bucket Manuf'g Co., 18 U. S. App. 229, 7 C. 
C. A. 174, 58 Fed. 196; De La Vergne Bottle & Seal Co. v. Valen- 
tine Blatz Brewing Co., 14 C. C. A. 77, 84, 66 Fed. 765. 

The decree of the circuit court is afiQrmed. 
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INMAN MANUF'G CO. V. BBACH. 

(Circuit Court of Appeals, Second Circuit. December 2, 1895.Ï 

Patents — Validitt and Infringement— Box Machines. 

The Beach reissue, No. 11,107 (original No. 447,225), for Improvements In 
machines for attachlng stays to the corners of boxes, held valid and in- 
fringèd both as to claims 1, 2, and 3, which cover broadly every device for 
afflxing stay strips to the outslde of box cornera by the combined action 
of a feeding mechanism, a cutting mechanism, and a pasting mechanisin, In 
combinatlon with any opposlng clamping dles whose faces diverge, and 
also as to claims 4, 5, and 7, whlch hâve the same combinations, with the 
added élément of a turning-ln feature, and contemplate the afflxing of the 
stay strip to both the outslde and the Inside of the box corner. 63 Fed. 597, 
afflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This is an appeal from an interlocutory decree of the circuit court, 
Northern district of New York, November 13, 1894, enjoining de- 
fendants (appellants), Horace Inman, John Warner, and A. A. De 
Forrest, trading together as copartners under the name of Inman 
Manufacturing Company, from infringing claims 1, 2, 3, 4, 5, and 7 
of complainant's patent, reissue No. 11,167, dated May 26, 1891, for 
"improvements in machines for attaching stays to the corners of 
, boxes." 

Edmund Wetmore, W. A. Redding, and A. W. Kiddle, for appel- 
lants. 
John Dane, Jr., for appellee. 
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBÈ, Circuit Judge. The complainant, who is the invent- 
or, flled his application June 10, 1885. Interférence in the patent 
office delayed the issue of the patent (No. 447,225) until February 24, 
1891. The reissue. No. 11,167, May 26, 1891, differs from the original 
only by the correction of an error in the drawings. 

The spécification states that: 

"It has been customary heretofore In making paper or strawboard boxes to 
apply a stay or fastening strip over the joints at the corners of boxes, which strlp 
le. pasted down on the outslde of the box, or Is folded over the edge of the box, 
and is secured by paste both outside and inside of the corner, and such work, 
as far as I am aware, has heretofore been done by hand. My invention relates 
to a machine for dolng thls work." 

The spécification then goes on to describe the machine in conneo- 
tion with the drawings. Its essential features are as follows: To 
a frame of suitable form tbere is aiBxed a block, B, having two ob- 
lique faces on its upper surface, upon which the inside of the corner 
of the box is to be placed. Above this block, B, there is located a 
vertically reciprocating plunger. G, with a die at its end having 
divergent faces, so arranged as to engage surface to surface with 
the divergent faces of the block when the plunger descends. Thus, 
when in opération, the block fits into the inside of the box corner, 
»nd the plunger die fits over the outside of the same. Suitable shaft- 
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ing, cams, guides, etc., to supply and regulate the motion of the varioua 
parts, are described. The stay strip, which is paper or cloth of a 
proper width wrapped in a continuous roll upon a réel located to the 
side of the block and plunger, is fed forward and over a pasting 
wheel. The forward end of tlie roll of stay strip, after passing the 
pasting mechanism, protrudes transversely to the box corner, over 
said corner; and, at or about the time when the plunger descends, 
a cutting mechanism shears oJï the end of the strip, so as to ieave a 
suiBcient length of stay strip, upon the box corner subject to the 
action of the aflSxing mechanism. When this short stay strip is 
thus placed over the outside of the box corner, the engagement of 
block and plunger die, with the box corner interposed between, ap- 
plies the pressure necessary to secure such stay strip in place. In 
the drawings the block and die are shown with faces diverging to 
inclose an angle of 90°, and are thus adapted to fit the rectangular 
corner of a four-sided box. They are not, however, restricted to 
this précise shape, and the divergence of the faces may be changed 
to meet the varying angles which would be found in boxes with 
three sides, or with more than four sides, and still be clearly within 
the patent. The mechanism to fold the strip over the edge of the 
box, and affix it to the inside of the corner, is fully described. ïhe 
block, B, is shown in section thus: 




It îs of suiïicient length to accommoda te the width of stay strip to 
be afflxed. The square-sided block, B, is flrmly flxed in the frame. A, 
so that its upwardly projecting portion displays two diverging sur- 
faces of the proper angle to fit inside the box corner. B, of course, 
projects forward of the frame, A, so as to allow the operator to place 
the box corner on the block without obstruction by the frame. In its 
top is eut a V-shaped notch,b,into which flts the square-sided an vil, I. 
When the anvil is in place, the block and anvil flll the entire inside of 
the corner. When the anvil is withdrawn, so much of the inside 
surfaces of the box as are next the corner are free f rom contact with 
block or anvil, and an unobstructed space is left, sufficient to ac- 
commodate the tucked-in part of the stay strip. The rest of the 
inside surfaces are still supported by the block. In opération, the 
box corner is so placed upon the block that, when the cut-off stay 
strip falls upon it, a portion of the stay strip projects inwardly be- 
yond the edges of the two box sides which make up the corner. In 
the rear of plunger. G, which, it will be remembered, falls upon the 
outside surfaces of the box corner, there is a secondary plunger 
reciprocating vertically, and synchronously with plunger, G. This 
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secondary plunger falls, not upon the box, but on the inwardly pro- 
jecting portion of the stay strip, and bends it down. Before thèse 
plungers fall, the anvil, I, has been moved ont of the Vshaped 
notch in block, B. It slides backward, and entirely off from the 
block. As soon as the secondary plunger has bent down the pro- 
jecting portion of the stay strip, so that it hangs in front of the 
entrance to the empty V-shaped notch, the anvil, I, moTes forward 
again into place, and, meeting on its way the downwardly hanging 
f ree edge of stay strip, pushes it forward into the inside of the box 
corner, smoothing it down as would the iinger of an operator, and 
when the anvil, I, is once again in place, and both inside and outside 
of the box corner wholly in contact with the diverging faces of anvil 
block and plunger die, a final squeeze fixes the short pasted stay 
strip flrmly in place. 

After a full description of the several parts of the machine and 
their mode of opération (the above is a mère brief epitome of such 
description), the inventer proceeds: 

"In inany boxes the stay is slmply pasted against the exterior surface of the 
box corner, and Is not turned In or over the edge of the same, In ■which case 
the work can be done by using a nonreclprocating angular lower die or anvil, 
and a single upper die or plunger. In such case the form, B, will obvlously not 
be necessary as a part separate from the die; or, in other words, a single lower 
die or form will take the place of the form, B, and movable lower die, I." 

"In some cases a conthiuous stay strip may be employed, which Is covered or 
coated with dry adheslve material, in which case water will be used in the ré- 
ceptacle, J, and the roller, O, will operate to moîsten the strip only." 

"As far as the main features of my invention are concemed, forms other than 
those illustrated df the several parts of the machine may be employed wlth- 
out departure from my invention,— as, for instance, in place of the partlcular 
mechanlsms shown for feeding or dellvering fastenlng strlps or stay strlps to 
and between the clamping dles, or for applying paste or glue to the said stay 
strlps; other forms of strip feeding and pastlng devices may be used ta prae- 
tice, with the same gênerai resuit as above described." 

The claims relied on are thèse: 

"(1) The combination, with opposlng clamping dies havlng diverging work- 
ing faces, of a feeding mechanlsm constructed to deliver stay strlps between 
said clamping dles, and a pastlng mechanism for reuderlng adheslve the stay 
strlps, said clamping dles belng constructed to co-operate in pressing upon in- 
terposed box corners the adheslve stay strlps, substantially as described. 

"(2) The combination, with opposlng clamping dles havlng diverging work- 
ing faces, said clamping dles belng arrangea to eo-operate in pressing adhe- 
slve fastenlng strlps upon Interposed box corners, a feeding mechanism con- 
structed to feed forward a continuons fastenlng strip, and a cutter for 
severlng the said continuons strip Into stay strips of suitable lengths, sub- 
stantially as described. 

"(3) The combination, with opposlng clamping dies havlng diverging work- 
ing faces, said clamping dles belng arrangea to co-operate In pressing an 
adheslve fastenlng strip upon the corner of an Interposed box, a feeding 
mechanism constructed to feed between the dles a continuons fastening strip, 
a pasting mechanism for applying adheslve substance to the strip, and a cut- 
ter for severlng the strip Into stay strips of suitable lengths, substantially as 
described. 

"(4) The combination, with opposing clamping dles havlng diverging work- 
Ing faces, said clamping dles belng constructed to co-operate In pressing an 
adheslve fastenlntr strip upon an interposed box corner, of a movable plunger 
or strip bender constructed to bend downwardly or Inwardly a projectlng 
end of the stay strip, that one of the clamping dies which engages the inner 
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surface of the box corner belng movable Into and out of Its usaal worklng 
position, whereby it may engage and earry inside of the box corner the sald 
projecting end of the stay strip, snbstantially as deseribed. 

"(5) The comblnatlon, with opposlng clamplng dies bavlug diverglng work- 
lng faces, sald clamplng dles being constructed to co-operate in pressing an 
adheslve fastenlng strip upon an interposed box corner, of a movable plunger 
or strip bender constructed to bend downward or inwardly a projecting end 
of the stay strip, that one of said clamplng dles which engages the Inner 
surface of the box corner having a reciproeatlng motion in a direction par- 
allel with the box corner, so as to carry inward and press againat the Inslde 
of the box corner the sald projecting end of the stay strip, substantiaUy as 
deseribed." 

"(7) The comblnatlon, with opposlng clamplng dles having dlverglng work- 
lng faces, sald clamplng dies béing arranged to co-operate In pressing an adhe- 
slve fastening strip upon an interposed box corner, of a feeding meehanism 
constructed to feed fiorward a continuons fastening strip, a cutter for sever- 
Ing the strip into sultable lengths, and a movable part or plunger which 
bends downwardly or Inwardly the projecting end of the fastening strip, 
that one of the clamplng dles which engages the Inside of the box corner 
being constructed to reciprocate In a direction parallel with the box corner, 
substantiaUy as deseribed." 

Thèse six claims cover two distinct sets of combinations; the 
flrst set including the combinations of claims 1, 2, and 3, which con- 
tain no tuming-in features and contemplate only the afiixing of the 
stay strip to the outside of the box corner; and the second set in- 
cluding the combinations of claims 4, 5, and 7, which hâve the same 
combinations of claims 1, 2, and 3, with the added élément of the 
turning-in feature, and contemplate the affixing of the stay strip to 
both the outside and the inside of the box corner. The éléments 
of the flrst claim are the opposing clamping dies, the feeding meeh- 
anism, and the pasting meehanism. The second claim omits the 
pasting meehanism, and adds the cutting meehanism. The third 
claim is substantiaUy a combination of ail the éléments of the flrst 
and second. 

The flrst three claims are broad ones, covering the particular com- 
binations referred to without any restriction to the détails of me- 
chanical construction ; and défendants concède that, if thèse claims 
are to be sustained broadly as they are expressed, they are infringed. 
As to this flrst set, therefore, the only question is whether, in view 
of the State of the art, Beach was entitled to appropriate as broad a 
combination as he has set forth in his flrst three claims, which cover 
every device for aflSxing stay strips to the outside of box corners, 
where the opération is performed by the combined action of a feed- 
ing meehanism, a cutting meehanism, and a pasting meehanism, in 
combination with any opposing clamping dies whose faces diverge. 
The circuit court sustained thèse broad claims, and we concur in 
this décision. It is hardly necessary to add anything to the elab- 
orate discussion of this part of the case, which will be found in the 
opinion of the leamed judge who heard it in the circuit court The 
patentée indisputably made a machine which did work that thereto- 
fore was always done by hand. It is undoubtedly true that paper 
strips had theretofore been applied to boxes by raachinery. Bee 
Orr & Wright's patents, and also Inman & Monroe's. And the 
strips, thus applied, did to a greater or less extent operate to stay 
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the corûers. They completely surrounded the boxes to wliîch they 
were applied, and the machines are spoken of in the record as cov- 
ering machines. They wound the strip of adhesive paper around 
the box, pressing it on, and tuming over the edge, when necessary, 
by means of a roller. But, despite the existence of the covering 
machines, paper-box makers still continued to apply shorter strips 
to the corners as an additional stay to the box. 

Horace Inman, one of the défendants, who was in interférence 
with the patentée, claiming to hâve himself ûrst made the invention, 
testified in such interférence proceedings: 

"I got my covering machine ninning, and found that I needed a machine 
for settlng up corners of boxes, as the cover needed to be set up more square 
and true to be covered by the machine tlian it did to tie covered by hand. 
The paper, being put on by hand In short pièces, could be adjusted to the 
unequal corners of hand setting up better than long continuons pièces away 
around the box could be, as it was In the case of machine worli. By 'set- 
tlng up' I mean the corner stay work." 

Certainly the state of the art exhibits a necessary part of the 
work of box making as done by hand with no machine existing in 
the art to do it. That machine the complainant was the flrst to 
supply. Moreover, the évidence leaves no doubt that it did the 
work it was devised to do. Subséquent improvements hâve made it 
do that work better, hâve made it practicable to apply stay strips to 
more varieties of box than Beach's original machine could readily 
handle; but that îs immaterial when it is shown, as it has been hère, 
that machines made in strict conformity to the patent hâve been 
used by manufacturers for yeara in doing this very work of apply- 
ing short stay strips, and to the satisfaction of the users. So far 
as the record shows, no machine presenting the cotiiplete combina- 
tion of the flrst three claims existed before Beach's invention, either 
in this art or in any other. The nearest approach to it is the Den- 
nis & Yorke machine, which pastes address labels on folded news- 
papers. That hafe feed, pasting, and cutting mechanism combined 
with a vertically reciprocating plunger descending with a flat head 
on a ilat platen, the newspaper being interposed between. This is 
quite a close approach to the machine of the patent. It is only nec- 
essary to change the flat head and the flat platen to clamping dies 
with diverging faces, and to make the machine stronger in order 
to enable it to fasten stay strips to box covers. That is shown by 
the old Dennis & Yorke machine in évidence, which has been thus 
altered and does such work. If this Dennis & Yorke machine were 
already in the box makers' art, if some one prior to Beach had eut 
away part of its framework, had made its flat platen rigid, and in- 
creased its power, and employed it to aflîx adhesive labels to the 
tops or sides of boxes, it.might not be invention merely to change 
the shape of the dies so as to tit înto and over box corners, and there 
apply adhesive strips. But no one had done this. The Dennis & 
Yorke machine was not in this prior art; and when Beach took it 
from another art, where it was doing différent work, and, by mod- 
iflcation, adapted it to efiicient use in his own art, and thereby gave 
to his own art the flrst machine it ever had which could do work 
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necessary to be done, and always theretofore done by hand, he made 
an invention to the fruits of which he should be entitled. 

No question as to the effect of the reissue was argued in this 
court. It is unnecessary, therefore, to add anything to the opinion 
of the circuit court on that point. Nor does the contention of the 
défendants that there has been some broadening or expansion of the 
ûrst three claims during the long period of time that the patentée 
was in interférence call for any extended discussion. When Beacli 
flrst applied for a patent, in June, 1885, he described his entire 
machine, and each of the claims he submitted then covered the de- 
vices for tuming in the end of the stay strip under the edge of the 
box. He flled amendments in May, 1886, in which he added to the 
spécification the statement that where the stay is to be simply 
pasted down over the corner of the box, and is not to be turned un- 
der, the work can be done by his machine by using the angular form 
and one plunger with a corresponding angular notch. This was 
self-evident on the original spécification and drawings, and the state- 
ment thus added to the spécification described no new or enlarged 
invention. The original drawings and spécifications suggest the 
claims finally made, which recognize and claim the two différent 
opérations of outside and inside application. 

The second set of claims, Nos. 4, 5, and 7, are restricted to the 
combination already described for afflxing the stay strip to the 
outside, with the addition of the devices for turning in the end of 
the strip. The appellants contend that thèse claims should be 
closely confined to the particular turning-in device shown and de- 
scribed, and that thèse claims should not be construed to cover any 
construction which does not employ the lower clamping die as a 
means of fastening the stay strip upon the inside of the box corner, 
nor to cover any machine in which the lower clamping die does not 
perform the "dual function of pressing the stay strip against the in- 
side of the box corner in addition to the function of supporting the 
box corner while the stay strip is being pressed upon the outside of 
the box corner." They contend that said claims must not be restrict- 
ed to a lower die "which is so constructed that it will operate with 
the other parts of the machine at one time, in its usual working po- 
sition, to support the box corner under the pressure of the plunger, 
and at another time (having flrst been withdrawn from under the 
box corner) it will move outward agaiu into the notch of the form, 
and complète the square of the form, and fasten the strip upon the 
inside of the box corner." It is unnecessary to discuss this conten- 
tion, for, with ail the restrictions thus insisted on, thèse claims cover 
defendant's device. Instead of withdrawing the whole of the anvil, 
I, défendants withdraw oaly such portion of it as will leave sufficient 
space for the end of the strip to be turned in. The rest of the anvil 
is rigid, being part of the block itself. Wben the movable part is in 
place, it and the rigid part together malce up the anvil of the patent, 
and discharge the same fonctions of support and pressure. This 
movable part of the anvil défendants connect with their plunger by 
a shaft, the shaft and movable portion of the anvil together being 
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described in the record quite aptly as a tucking flnger. When it is 
withdrawn îvovà. the notch, it swings back in the arc of a circle; but 
when, after bdng withdrawn, it again advances to the notch, it 
moves, as the model shows, in precisely the same direction as does 
the horizontally reciprocating an vil of the patent Indeed, it is ap- 
parent that it muet so move, or it would not propèrly smooth down 
the paper into place. It is only while it is moring into position, or 
is resting in place, that it is doing any work; and, since it does that 
work in the same way and in the same line of motion as the device of 
the patent, it is immaterial that, when it is not doing work, it moves 
in a différent way, and is differently actuated. The défendants' ma- 
chine has a secondary plunger adapted to do the same work as com- 
plainant's secondary plunger, aud in precisely the same way. No 
doubt, when the box corner is placed on the lower die in one way, 
this secondary plunger will hit upon the box instead of on the pro- 
jecting edge of the strip; but it is just as easy to place the box cor- 
ner on the lower die, so that the secondary plunger will fall upon 
and bend down the projecting edge, and it may well be assumed that 
such will be the ordinary mode of using it. The variances from 
complainant's tuming-in device are too trivial to avoid infringe- 
ment of the fourth, fifth, and seventh claims. 

Infringement by the défendants, Horace Inman, John Warner, 
and A. A. De Forrest, composing the Inman Manufacturing Com- 
pany, is BufBciently shown in the record before this court A ma- 
chine known as No. 308 waa sold by Inman November 10, 1892. It 
is substantially of the same structure as the model, which was be- 
fore the experts when the proof s were taken, and it equally inf ringes 
the claims of the patent. The appellants say that this (No. 308) is a 
80-called "Jaeger machine." There is uncontradicted évidence in 
the case that the Jaeger machine and the Inman machine are one 
and the same thing, and défendants Horace Inman and the Inman 
Manufacturing Company expressly admit in the eleventh paragraph 
of the answer that they hâve made and sold, and are making and 
selling, Jaeger machines. 

The contention of the appellants that there is no proof that com- 
plainant gave public notice of his patent by marking his machines 
relates only to the question of damages, and that is not before us 
on this appeal. 

The decree of the circuit court is afflrmed, with costs. 



THE RICHARD WINSLOW. 

NORTON et al. v. THE RICHARD WINSLOW. 

(Circuit Court of Appeals, Seventh Circuit January 6, 1896.) 

No. 260. 

Admiraltt JoKisDicnoN — Mabitimk Contkact— Storaob op Qbain m Vessel. 

A contract made near the close of the season of labe navigation for the 

shipment of a cargo of grain from Chicago to BufCalo, the grain to be 

stored in the vessel at BufEalo until the following sprlng, Is not maritime 
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In character in respect to the provision for such storage; and admiralty 
bas no jurlsdlction of a suit for damage to the grain during the storage. 
67 Fed. 259, affirmed. 

Appeal f roin the District Court of the United Statea for the East- 
ern District of Wisconsin. 

This was a libel by J. Henry Norton and others against the 
schooner Kichard Winslow to recover damages to a cargo of corn. 
The circuit court dismissed the libel with costs (67 Fed. 259), and the 
libelants appeal. 

On the 16th day of November, 1893, J. Henry Norton and Edward S. Worth- 
ington, the libelants, shlpped on board the schooner Richard Winslew, then 
lying at the port of Chicago, a cargo of white corn amounting to 59,779- 
*2/b« bushels, to be carried by the schooner from the port of Chicago to 
the port of Buffalo. The property was shipped under a bill of ladlng in the 
usual form, except as hereinafter stated. By the terms of the bill of ladlng 
the property was to be delivered at the port of BufiEalo to the "order of 
Norton and Worthington, care of Thomas O'Brien, Buffalo, for shlpment to 
care of , New ïork." The bill of lading contained the foUowing provi- 
sions: "Lake frelght to Buffalo, three (3) cents per bushel. Including free 
storage In vessel in Buffalo harbor until April Ist, 1894, to be unloaded at 
shipper's option on or bef ore April Ist, 1894." The vessel proceeded on her 
voyage, and arrived safely at the port of Buffalo on the 22d of November, 

1893, when her hatches were opened, the cargo examined, and found to be 
in like order and condition as at the time of shlpment. The hatches were 
then put on, and covered with tarred paper and canvas eovers. The schooner 
was then moored at a place deslgnated by the shippers or thelr agent In the 
harbor of Buffalo. The vessel was stripped for the winter, the crew dls- 
charged, and the vessel remained in the care of a shlpkeeper. In February, 

1894, while the schooner was so lylng In the harbor of Buffalo with the 
cargo stowed In her holds, heavy gales from the northeast prevailed, sud- 
denly lowering the water in the harbor from three to four feet, causing the 
schooner to take the bottom, and strainlng the butts of her deck, hatch 
eomblngs, and mast apartment. In conséquence of euch straining, some 820 
bushels of the cargo were damaged and rendered In bad condition, and the 
remalnder to some estent injured by reason of the discolored and damaged 
portion of the corn mixing with the sound portion. The libel was filed to 
recover for such damage, It belng clalmed to hâve been caused by the négli- 
gence of the vessel and her owners. At the hearlng below, the libel was 
dismissed upon three grounds: First, that the contract was not within the 
cognizance of the admh«lty; second, that the ilabillty of the owners at the 
time of the Injury was that of warehouseman, and that fhere was no neglect 
or want of ordinary care; third, that there was no Uabllity under the "Harter 
Act" (27 St. 445, c. 105, § 3). 

The opinion of the court below is reported in 67 Fed. 259 

Chas. E. Kremer, for appellants. 
George D. Van Dyke, for appellee. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

JENKINS, Circuit Judge, after etating the facts, delivered the 
opinion of the court. 

The contract hère was dual in character. It contemplated a car- 
nage by sea from the port of Chicago to the port of Buffalo, and 
thereafter storage of the cargo in the vessel at the port of Buffalo 
until the opening of navigation. Such contracta hâve become fré- 
quent upon the Great Lakes with respect to the forwarding of the 
crops; the ship being thereby assured of a cargo just before the close 
of navigation, and the shipper obtaining cheap or free storage dur- 
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iag the closed seaison of navigation, and being also thereby enabled to 
reach the seaboard immediately upon the opening of pavigation. 
The question presented is whether this contract with respect to the 
storage of the corn at the harbor of Buffalo during the closed season 
of navigation can be deemed a maritime contract, and so within the 
admiralty jurisdiction. Long ago Judge Story took issue with the 
common-law courts of England, which sought to restrict the ad- 
miralty jurisdiction to causes of action arising "from things done 
upon the sea," and asserted the true limitation of that jurisdiction 
to be "to things pertaining to the sea." De Lovio v. Boit, 2 Gall. 
398, Fed. Cas. No. 3,776. For many years his position was vigorously 
assailed, even by the justices of lie suprême court; Mr. Justice 
Campbell in The Magnolia, 20 How. 335, decided in 1857, speaking of 
it as a "broad pretension for the admiralty, under which the legaî 
profession and this court staggered for thirty years before being able 
to maintain it." Finally, in 1870, in Insurance Co. v. Dunham, 13 
Wall. 1, by the unanimous concurrence of the judges, the position of 
Judge Story was fully sustained, and the court declared the true 
criterion ôf admiralty jurisdiction with respect to contracts "is the 
nature and subject-matter of the contract as whether it was a mari- 
time contract having référence to maritime service or maritime trans 
actions." A maritime contract must therefore concern transporta- 
tion by sea. It must relate to navigation, and to maritime employ- 
ment. It must be one of navigation and commerce on navigtibie 
waters. Unquestionably there was hère a contract for carriage b,v 
sèa, and that contract was maritime in its nature. But there was 
joined with it a contract with respect to the cargo after the corn 
pletion of the voyage that was in no respect maritime in its nature. 
If as Judge, now Mr. Justice, Brown observes in The Pulaski, 33 Fed. 
383, the storage were a mère incident to the transportation, the en tire 
contract would be held to be maritime, and within the admiralty 
jurisdiction. But hère the contract for holding the corn in storage 
did not concern navigation. It could not take effect until after com- 
pletion of the voyage, and had no relation to further transportation 
of the cargo by the vessel. It was to be performed at a time when 
the vessel was not éngaged in commerce or navigation, or in prépara- 
tion therefor. It was merely a contract for winter storage, and was 
no more maritime in its nature than the nonmaritime contracts for 
winter wharf âge (The Murphy Tugs, 28 Fed. 429); for the employ- 
ment of a dismaptled hull (The Hendrick Hudson, 3 Ben. 419, Fed. 
Cas. No. 6,355); for the storage of a vessel's oatfit during winter 
(Gilbert Hubbard & Co. v. Roach, 2 Fed. 393) ; or for the service of a 
shipkeeper during winter (The Sirius, 65 Fed. 220). The reason is that 
such service does not pertain to the navigation of a ship, nor assist a 
vessel in the discharge of a maritime obligation. 

It is alleged that at the time of the injury in question the maritime 
contract of aflreightment was not ended, and could only be completed 
by a delivery of the cargo, which hère remained in the possession of 
the vessel; but we think that under the terms of the bill of lading 
in question the contract of storage was to take effect upon the arrivai 
of the vessel in the harbor at Buffalo, and that there was constructive 
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delîvery wMch wonld terminate the liability of the carrier as such. 
Here the cargo was not to be delivered to the consignée in pnrsuance 
of the contract of carriage, but was to be held by the carrier upon 
storage as warehouseman only, upon the completion of the voyage. 
The character in which the cargo was held by the vessel changea from 
that of carrier to that of warehouseman. The maritime service had 
been performed fully and completely within the letter and spirit of 
the contract Thereafter the cargo was held by the vessel as ware- 
houseman under the liability attached to that relation. Because the 
ship was afloat when ûsed as a warehouse does not render the con- 
tract for storage a maritime contract, any more than in the case of a 
floating warehouse, a floating saloon, or a floating church. Such 
employment does not pertain to navigation, with which alone the 
admiraJty is concemed. The force of the position was felt by the 
learned counsel for the appellant, who urged upon us at the argument, 
with earnestness and with a zeal born of his liking for the admiralty 
jurisdiction, that because such transactions as this hâve become fré- 
quent upon the Lakes and the courts of admiralty can, as was asserted, 
more efflciently pass upon such cases, it will be detrimental to the 
interests of commerce and to the commercial community to deny a 
remedy upon such contracts in the courts of admiralty. Without 
criticising the suggestion, we can only say that, however convenient 
it might be to do so, we do not think it our duty to extend the 
admiralty jurisdiction beyond its well-established limitations and to 
a subiect-matter that does not pertain to navigation. The decree of 
the disti'ict court will be afiarmed. 



WBLLMAN et al. y. FRKEMAN. 

(Circnlt Court of Appeals, First Circuit December 3, 1895J 

No. 137. 

DrsinssAi, ov AppbAi- is Admtraltt. 

Thls was a llbel by R. R. lYeeman against H. B. Wellman and others to 
recover demurrage alleged to be due for delay of the steamer Annie E. Kranz 
In discliarging a cargo of lumbèr. Tlie district court entered a decree for 
libelant In tlie sum of Ç540, with interest from the date of the libeL 67 Fed. 
796. The respondents appealed. 

Chas. T. Kussell, Jr., William E. Rnssell, and Arthur H. Kussell, foi appel- 
lants. 

Eugène P. Carver and Edward E. Blodgett for appellee. 

On September 24, 1895, an agreement for dlsmissal of this appeal, without 
costs, was filed; and the agreement was allowed by the court December 3, 
1895, and tbe appeal dlsmissed accordingly. 
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THE NORTHBEIN. 

LUCKENBACH et aL v. THE NORTH BRIN. 

(District Court, B. D. New ïork. December 31, 1895.) 

8Ai.vi.aB Compensation. 

Ten thousand dollars awarded to a tug whlch, on recelpt of télégraphie 
Intelligence, promptly proceeded from New York, a distance of 80 miles, 
to the assistance of a steamer grounded on the coast of Long Island, In a 
position of Bome danger, wlth a cargo largely perishable, and succeeded 
after three liours' labor, by puttlng her enginesto thelr utmost capacity. 
In pulling her ofC unlnjured, belng aided by the vessers own engines and 
satls; the tug belng worth upward of $50,000, and the steamer, cargo, and 
freight from $95,000 to $100,000, and It appearlng that another wrecking 
outflt was on the way to the ship's relief, and would hâve gotten her off 
on the next day. 

This was a libel in rem by Lewis Luckenbach and others against 
the steamship North Erin, her cargo and freight, to recover com- 
pensation for salvage services. 

Peter S. Carter, for libelants. 
Oonvers & Kirlin, for claimants. 

BENEDIOT, District Judge. This action is brought by the 
owners of the steamtug Luckenbach to recover salvage compen- 
sation for services performed by that tng in getting the steam- 
ship North Erin off the Long Island shore. The North Erin, 
when on a voyage from the Mediterranean coast to New York, with 
a cargo much of which was perishable, during a fog, grounded 
between the Tiana and Quogue light stations, on Long Island. 
The wind at the time was light; the sea moderate. Unsuccessful 
efforts to get her off by her own power were made by the steam- 
ship, during which she swung broadside to the shora There 
was no possibility of her getting off without assistance. The 
fact that the steamer was ashore, and needed assistance, was tele- 
graphed to New York on the morning of the 27th of April, Sat- 
urday. At about 11 a. m. the tug Luckenbach started to her re- 
lief. The tug had about 80 miles to go, and she arrived at the 
steamer about 6 o'clock in the aftemoon of the same day. She 
immediately took hold of the steamer with a hawser, and being 
aided by the steamer's own engines and her sails, and by putting 
her engine to the limit of its capacity, she pulled the steamer off, 
after about three hours' labor. The steamer was uninjured, and 
proceeded that night to New York, under her own power, and 
there delivered her cargo uninjured. The position in which the 
North Erin lay was one of péril; but the amount of the péril was 
reduced by the fact that the Ck)ast Wrecking Company had, upon 
hearing of her condition, dispatched a tug with a barge and wreck- 
ing appliances to her aid. The Coast Wrecking Company did 
not reach the place until the next day, when the steamer was 
off, and on her way to New York; but the Coast Wrecking Com- 
pany would unquestionably hâve got the steamer off if the Luck- 
enbach had not done so, as the weather continued favorable, Not- 
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•withstanding, thé case is one for libéral salvage compensation. 
The services rendered hy the Luckenbach were skillfuUy performed, 
and her owners are entitled to crédit for the promptness with 
which they acted in sending relief to the steamship. They at 
once sent their tug a distance of 80 miles, on a slim chance of get- 
ting this steamer off by the power of a tug. The services ren- 
dered entailed some risk upon the tug, One of the owners of the 
tug, fortunately, went with her; and at one time the master was 
inclined to abandon his effort, but, by direction of the owner, went on. 
The value of the Luckenbach is npward of |50,000; the agreed 
value of the cargo of the North Erin is |55,000; and the agreed 
value of the freight |5,683.83. As to the value of the North 
Erin herself, there is a dispute. I doubt very much, however, 
whether it is over |35,000 or |40,000. No tender of any amount 
has been made. Under ail the circumstances, $10,000 will, in 
my opinion, be a libéral salvage award in this case, but not ex- 
cessive, considering the value of the property in péril, the nature 
of the péril, and the promptness of the action of the tug. The 
libelant must also hâve the costs of this action. 



BOWERS et aL v. NEW ÏORK LIFE INS. CO. 

(Circuit Court of Appeals, First Circuit. January 7, 1896.) 

No. 134. 

Appeal fropa the Circuit Court of the United States for the District of Maine. 

Tliis was a bill in equity by Walta: T. Kowers. administrator of the estate 
of Roscoe II. Bowers, and Sarah 0. Bowers, against the New ïork Ufe In- 
surance Company, to reform a policy of Insurance. The bill was dlsmlssed 
(68 Fed. T85), and complainants appeal. 

Joseph W. Symonds, David W. Snow, and Charles S. Cook, for appellants. 

Charles F. Libby, for appellee. 

Dismifised, without costs, pursuant to stipulation of counseL 



POLSOM v. UNITED STATES. 

(Circuit Court of Appeals, EIghth Circuit 1895.) 

Error to Suprême Court of New Mexico. 

Questions of law certliled to suprême court For décision of the suprême 
court thereon, see 16 Sup. Ct 222. 



THE HELBN STORÏ. 

STORY V. TARR et aL 

(Cîircnit Court of Appeals, First Circuit January, 1896.) 

No. 150. 

Appeal from the District Court of the United States for the District of 
Massachusetts, 
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TMs vras a llbél by James G. Tarr and others agaînst the HeTen Story 
(Arthur D. Story, claimant). From a decree oï distribution, the daimant ap- 
I>eal8. 

William A. Pew, Jr., for appellant. 

M. J. McNelrny, for appelleea' 

Before COLT and PUTNAM, Oircnlt Judgea 

No opinion. Decree o( district court reversed, wlth costs of this court 
agalnst the appellant, and the case Is remanded, wlth authority to that court 
to tiy the case auew. 



PEOPLB'S PURE-ICB CO. et al. v. TRUMBULL et at 
TRUMBULL et al. v. FUIXER et aL 
(Circuit Ciourt of Appeals, Seventn Circuit. January 16, 1896.) 
Nos. 203 and 206. 

Appeal from the Circuit Court of the United States for the Northern Dî- 
Vlsion of the Northern District of Illinois. 

For former report, see 70 Fed. 106. 

William Burry, for People's Pure-Ice Co. 

A. W. McDougald and W. T. Burgess, for Rollln H. TmmbuU and Edwln G. 
Chevei-ton. 

No opinion. Motion for modiflcation of former opinion denied. 



PHOENIX ASSUR. CO. OP LONDON y. SUMMBRFIELD. 

(Circuit Court of Appeals, Fourth Circuit. July 1, 1895.) 

No. 12a 

Error to Circuit Court of the United States for the Western District of Vir- 
ginia. 
Staples & Munford, for plaintlff in error. 
Peatross & Harrls, for défendant In error, 
Settied by agreement of counsel. 



PORT ROYAL & A. RY. CO. et aL y. AVERILL et al. 

(Circuit Court of Appeals, Fourth Circuit. May 22, 1895.) 

So. 132. 

Appeal from Circuit Court of the United States for the District of Soutb 
Carollna. 
Mitclipll & Smith, for appellants. 
Appeal withdrawn wlthout préjudice on order of court filed. 



BICHMOND & D. R. CO. v. CHBSTBR & L. N. G. R, CO. 
(Circuit Court of Appeals, Fourth Circuit February 5, 1896.) 

No. 146. 

Appeal and cross appeal from Circuit Court of the United States for the 
District of South Carolina. 

J. S. Cothran, for appellant. 

A. G. Brice, for appellee. 

Dlsmissed by consent,' pursuant to the twenty-thlrd rule (47 Fed. x.), tbe 
record not liaving been printed. 
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MOÏES T. STIRLING CO. 

(C3rcnlt C!onrt, E. D, Pennsylvanla. December 19, 1895JI 

No. 19, 

JxnttlSDICTION OP FEDERAI, COTJHTS— RbMOVAL OP CAUSES. 

A bill in equlty, filed in a state court, aileged that défendant had as- 
Berted to persons intending to purchase boliers from complainant tliat 
such boilers were an infringement of défendants patent, and that défend- 
ant had threatened légal proceedings agalnst such intending purchasers. 
It further aileged that such statements were false; that défendant would 
not brlng suit for infringement, "in order that said statements might be 
answered and refuted in a court of justice"; and prayed that he might 
be enjoined from making such assertions in the future, and ask damages 
by reason of such assertions in the past. Held, that the substantial con- 
troversy was as to the infringement of the patent, and that the fédéral 
court had jurisdiction, and the cause was a removable one. 

This was a bill in equlty by Laurie M. Moyes against the Stîrling 
Company for injunction and damages. The bill was filed in the 
state court of Pennsylvanla, and was removed by défendant to this 
court Complainant moves to remand the cause. 

Paul, Biddle & Ward, for complainant. 

Charles Heebner and Banning & Banning, for défendant. 

DALLAS, Circuit Judge. This is a suit in equlty, which was 
originally brought in a Pennsylvanla court. It has been removed 
to this court by the défendants, and the plaintiff now moves for an 
order remanding it to the state court. There is nothing from which 
the nature of the suit can be ascertained except the complainant's 
bill. , It allèges that the défendants (one of whom is a corporation, 
and the other its agent) hâve asserted to persons intending to pur- 
chase the complainant's boilers, that they are an infringement of 
the paténted boilers of the défendant company, and that they hâve 
threatened such persons with légal proceedings. Its prayers are 
that the making of such assertions in the future may be restrained, 
and that damages by reason of their having been heretofore made 
may be awarded. Is the case thus presented one which cannot be 
determined without necessarily, and mainly, and not incidentally 
merely, deciding a question arising under the patent laws of the 
Ouited States? In my opinion, this inquiry must be affirmatively 
answered. The plaintiff avers by his bill that the statements to 
which he objects are false, and he complains that the défendant 
company will not bring suit for infringement, "in order that said 
statements might be answered and refuted in a court of justice." 
This obyiqusly means that, because the défendant company déclines 
to sue upon the patent, the plaintiff himself has been obliged to 
bring this suit to obtain an adjudication of their respective rights; 
but it is évident that the essential question is precisely the same as it 
would baTe been if the défendant company had been the actor. 
The substantial controversy, notwithstanding the reversai of the 
position of the parties o» the record, is as to the infringement of a 
v,7lF.no.4— 28 
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patent, and therefore the jurisdiction thereof îs vested In the conrïs 
«f the tJnited States, to the exclusion of those of the BCYeral statea. 
!!rhe motion to remand is denied. 



McGLASHAN V. UNITED STATES. 

fOlrcult Court of Appeals, Seventh Circuit Jannary 15, 1888.J 

No. 245. 

Tbbms op ConBT— Changk — Tbkm Hsi.d at Wbono Date— Aot Cohg. Jtrem 
», 1890. 

Under the statutes in force on September 14, 1889, one tenn of the United 
States district court for the district of Kansas was appointed to be held 
at W., in that state, on the first Monday of September In each year. On 
September 14, 1889, défendant became surety on a recognizance in the dis- 
trict court at W. for the appearance of one G. at the next term of the 
court, to be held at W. on the first Monday of September, 1890. By an 
act of congress of June 9, 1890 (26 Stat c. 403), the district of Kansas 
was dlvlded, and the terms of the courts at W. were appointed to be 
held on the flrst Monday of March and the second Monday of Septem- 
ber. The district court convened at W. on the flrst Monday of Sep- 
tember, 1890, and, before the second Monday, G. having falled to ap- 
pear, his recognizance, on which défendant was surety, was declared for- 
feited, and ordered to be prosecuted. Held, that the act of June 9, 1890, 
repealed the former provisions regarding the terms of court at W., and, 
accordlngly, that the session Of the district court, held there on the flrst 
Monday of September, 1890, was wlthout authority of law, and its pro- 
ceedings, Including the forfelture of G.'s recognizance, were inoperative 
and Toid. 

In Error to the Circuit Court of the United States for the East- 
em District of Wisconsin. 

This was an action brought by the govemment to tecover of the plalntift 
in error, upon a recognizance alleged to hâve been forfeited, in which Guy S. 
McGlashan was the principal, and the plaintIfC in error and J. W. Surfis were 
the sureties. The cause was tried before the court below wlthout a jury, 
and judgment rendered for the govemment for the sum stated In the recog- 
nizance, wlth costs. The facts found by the circuit court are substantlally 
thèse: At the September term, 1889, of the district court of the United 
States for the district of Kansas, an Indictment was found by the grand 
jury agalnst Guy S. McGlashan, and by vlrtue of a caplas Issued out of the 
court he was arrested by the marshal of the district and thereupon, on the 
14tfa day of September, 1889, was admitted to bail upon the exécution and 
delivery of the recognizance hère sought to be enforced. The recognizance 
was condltioned that "Guy S. McGlashan sliall be and appear in his own 
proper person befMre the district court of the United States for the district 
of Kansas, at the next term thereof, to be holdoi in the clty of Wlchita, In 
said district, cm the first Monday of September, 1890, and not départ there- 
from wlthout leave of the said court flrst had and obtalned." The district 
court of Kansas convened in session at Wlchita on the flrst Monday, be- 
Ing the iBt day, of September, 1890, at which tlme Guy S. McGlashan lalled 
to appear and on the 6th day of September, 1890, belng Saturday of the flrst 
week in September, proceedings were had in that court by whlcn the recog- 
nizance was forfeited and ordered to be prosecuted. The opinion of tb« 
court below Is reported in 66 Fed. 537. 

J. H, M. Wigman, U. S, Dist Atty., for the United States. 
George K Sntherland, for plaintiff in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judgea. 
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JENKENS, Circuit Jndge, after stating tlie facts, delivered the 
opinion of the court 

Th.e sole question presented for décision to tlie court below was 
wliether the surety was relieved from the obligation of the recog- 
nizance by reason of certain proceedings of the district court of the 
United States for the district of Kansas, subséquent to the alleged 
forfeiture of the recognizance, which resulted in the entry by 
that court of a nolle prosequL We are relieved from the necessity 
of passing upon the correctness of the conclusion reached by the 
court below, because we are satisfied that, upon grounds not pre- 
sented to the consida-ation of the circuit court, and neither con- 
sidered nor determined there, the action cannot be maintained. By 
the second section of chapter 13 of an act approved January 6, 1883, 
entitled "An act to provide for holding a term of the ^strict 
court of the United States, at Wichita, Kansas, and for other 
purposes," it is provided that a certain part of the Indian Ter- 
ritory (within which the offense charged against McGlashan was 
committed) should be annexed to and constitute part of the Unit- 
ed States judicial district of Kansas, and that the United States 
district courts at Wichita and Ft. Scott, in the district of Kansas, 
should hâve original jurisdiction of the offenses committed within 
the limits of the territory so annexed to the district of Kansas. 
The act also provided that there should be one term of the United 
States district court for the district of Kansas held at Wichita in 
each year on the first Monday of September. 22 Stàt. 400. The 
act of March 3, 1879 (20 Stat. 355, c. 177), provided that there should 
be one term of the United States district and circuit courts for the 
district of Kansas held in the city of Ft. Scott in each year, to be 
held on the second Monday of January. This statute, however, 
provided that no cause, action, or proceeding should be tried or con- 
sidered in that court unless by consent of ail the parties thereto, 
or by order of the court for cause. This was the condition of the 
law, with respect to the terms of court to be held at the two places 
named, at the time that this recognizance was entered into. By 
an act of congress, approved June 9, 1890 (26 Stat 129, c. 403), 
the district of Kansas was divided into two divisions, to be known, 
respectively, as the First and Second divisions of the district of 
Kansas, thèse divisions, respectively, embracing certain counties 
named. The city of Wichita was located within the Second divi- 
sion, and the act provided that the terms of the circuit and district 
courts for that district should be held in the Second division at 
the city of Wichita on the first Monday Of March and the second 
Monday of September in each year. It is provided by Eev. St. 
§ 573, that "no action, suit or process in any district court shall 
abate or be rendered invalid by reason of any acts changing the 
time of holding such courts; but the same shall be deemed to be 
returnable to, pending, and friable in the terms established next 
after the retum day thereof." For some reason not made known 
to us the district court of the United States for the district of 
Kansas convened at Wichita on the first Monday of September, 
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1890, and held a session at which this recognizance was forfeited 
for nonappearance of the principal therein, and this attempted 
forfeiture took place before the second Monday of September, the 
date specified in the act of June 9, 1890. 

tVe are unable to understànd by what authority of law thè district 
court was cbnvened upon the iirst Monday of September, 1890. 
It is true that the act of June 9, 1890 (26 Stat. 129), does not in 
terms repeal the provision in the act of January 6, 1883 (22 Stat. 
400), providing for a term of the court at Wichita upon the flrst 
Monday of September, but it manifestly has the effect to repeal 
that provision. It provides for two terms annually in the Second 
division of the district, — one on the flrst Monday of March, and 
the other on the second Monday of September, in each year. It 
would be a strange conclusion to hold that the congress intended 
to allow the former act to remain in force veith respect to the sit- 
ting of the court on the flrst Monday of September, when by the 
latter act two terms were appointed to be held in each year, in 
that division, and at Wichita, — one of them upon the second Mon- 
day of September. The act covered the subject of the terms of 
court to be held at Wichita, and embraced new provisions, clearly 
indicating that it was intended as a substitute for ail previous 
provisions designating terms of court to be held at Wichita. It 
therefore necessarily operated to repeal the former provision. Fisk 
V. Henarie, 142 U. S. 459, 467, 12 Sup. Ct. 207; District of Colum- 
bia V. Hutton, 143 TJ. S. 18, 26, 12 Sup. Ct. 369. The session of the 
court, therefore, which was assumed to be held on the flrst Monday 
of September, was held without authority of law, and its proceed- 
ings were inoperative and void. There was no obligation upon 
the part of the principal in the recognizance to appear on the flrst 
Monday of September, for, although that was thè date stated in 
the recognizance at which the term was to be held, yet by force of 
the gênerai provision in the statute to which we hâve referred, and 
by the very terms of the recognizance, his obligation was to ap- 
pear at the next term appointed by law to be held, which was 
upon the second Monday of September. It was not possible that 
the court could, prior to the time appointed by law for the holding 
of the term, legally déclaré a forfeiture of the recognizance. His 
sureties were not required to produce their principal except at 
a term of the court authorized by law. The date for the sitting of 
the court having been changed subsequently to the exécution of 
the recognizance, by force of the statute the recognizance was 
effectuai to require his appearance at the changed date for the sit- 
ting of the court, and could not be forfeited prior to that date. It 
is clear to us that the court which declared the forfeiture in ad- 
vance of the date flxed by law for the convening of the court was 
acting without authority of law, and that the forfeiture declared 
was of no effect. The judgment must therefore be reversed, and 
the cause remanded, with directions to the court below to render 
judgment for the plaintiff in error upon the flndings of the court 
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SOUTHERN PAC. CO. v. BOARD OF RAILROAD COM'RS et al. 

(Circuit Court, N. D. California. December 10, 1895.) 

Pacific Raii.wats— Intbrest of G jvernmbnt— Intervention in Suit. 

Act May 7, 1878 (Thurmar. Aet), gave to the United States govern- 
ment such a substantial inter<>L!t in the revenues of tliç Union and Cen- 
tral Paciiic Railroad Compani^-s as to authorize intervention by the gov- 
ernment in a proceeding invol ?ing the validity of an order made by state 
railroad commissioners reducing the rates chargeable by one of such 
companies. 

Wm. F. Herrin, J. E. Foulds, J. P. Martin, and E. S. Pillsbury, for 
cofrj.pl a iuant. 

vy. P. Fitzgerald, Atty. Gen., Robert Y. Hayne, W. W. Foote, and 
J. (). Daly, for respondents. 

H. S. Foote, U. S. Atty., for the motion. 

McKENNA, Circuit Judge (orally). In passing on this motion of 
the government to intervene I can only indicate my views, and not 
elaborate them. The original bill is by the Southern Pacifie Com- 
pany to restrain the exécution of an order and resolution of the board 
of railroad commissioners of the state of California flxing certain 
rates on grain. The bill is voluminous, and need not be quoted. The 
United States has made a motion to intervene, and présents a bill of 
intervention to support the motion. It allèges that it is a créditer, 
having a lien under the act of July 1, 1862, entitled "An act to aid in 
the construction of a railroad and telegraph Une from the Missouri 
river to the Pacific Océan and to secure to the government the use of 
the same for postal, military and other purposes," and under the 
several acts amendatory thereof and supplemental thereto, upon the 
Central Pacific Railroad for |27,000,000, and interest thereon, amount- 
ing to about $45,000,000. That by section 18 of said act it is claimed 
that the United States has the sole right to regulate freights and 
fares; that under the act of May 7, 1878, called the "Thurman Act," 
the acts of 1862 and 1864 vcere amended to require the company on 
or before the Ist day of February of each year to pay into the treasury 
of the United States an amount aggregating 25 per cent, of the net 
earnings of said road, deflned in said act. It further allèges that the 
conipany has outstanding flrst mortgage bonds amounting to $27,- 
000,000, which were given priority over those of the United States; 
that complainant is a corporation under the laws of the state of Ken- 
tucky, and lessee of the Central Pacific Railroad, and bound to pay out 
of the earnings of said railroad the sum required to be paid under the 
Thurman act; that the lease was made without the consent of the 
United States. Then follow the allégations of flxing the rates, etc., and 
the unreasonableness of them, and showing that the Central Pacific 
Railroad Company owns about 240-odd miles in California vehich had 
received aid from the government, and that "said proposed reduced 
rates cannot be adopted," to quote the bill, "or put or continued in 
effect upon said Central Pacific Railroad, without serions and irrépa- 
rable in jury to and destruction of the property and property rights 
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of said Central Pacific Ballroad Company and of the United States as 
a creditor and as a Uenl^older upon the property thereof." The bill 
further allèges that the property has no value except as railroad prop- 
erty and in the revenue from passenger and freight rates. The 
other allégations it is not necessary to quote. On thèse allégations 
the United States contends: (1) That it has the exclusive right to 
regulate rates, and hence the railroad commission of Califomia is 
without jurisdiction or power; (2) that, as second mortgagee, it has 
an interest which entitles it to intervene; (3) that the payment of 25 
per cent, of net earnings under the Thurman act gives it such interest 
as entitles it to intervene, and as part of this contention it is further 
urged that the act commands action on the part of the attorney gên- 
erai to secure the purposes of the act Ail thèse contentions are 
opposed by the respondent railroad commissioners. 

To support the first contention the district attorney relies on sec- 
tion 18 of the act of 1862, which it is not necessary to read, as counsel 
are familiar with it. This, however, reserves the right to regulate 
only in the event that the earnings of the railroad exceed 10 per cent, 
of its expenses. But the question is not v?hether congress has the 
right under this section, or, without it, under the gênerai power to 
alter and amena the act of 1862 and that of 1864, but whether the 
power is exclusive. There is no direct adjudication upon this point. 
In the Ames Case, 64 Fed. 170, the point was considered by Justice 
Brewer, but not explicitly decided; yet he entertained jurisdiction, 
and rendered judgment The Ames Case is familiar. It was an 
action brought by Ames against the Union Pacific Railroad Com- 
pany, very much on the same grounds as the présent action. The 
leamed justice said: 

"It Is inslsted that the Union Pacific Rallway Company eannot be sub- 
jected to the provisions of this statute, because It Is a corporation ereated 
by congress, and, as such. In the discharge of any of Its functlons, Is sub- 
ject only to the control of that body. The gênerai question of the power of 
a State in respect to rates for local freight over a corporation organized 
under the laws of congress was considered In Reagan v. Trust Oo., 154 
U. S. 418, 14 Sup. et. 1000, and It was there held that the mère fact that 
the corporation was so organized did not exempt it from state control In that 
respect. It was conceded in the opinion in that case that congress could 
whoily remove such a corporation from state control; but it was held that, 
In the absence of sometblng In the statutes Indlcating an Intention on the 
part of congress to so remove It, the state had the power to prescribe the 
rates for ail local business carried by it. Of course, that décision is con- 
troUing. It Is true, there Is one provision In the Union Pacific act which 
tends to show an Intent on the part of congress to retain to itself full con- 
trol over ail rates, and that is found in the eighteenth section of the act 
(12 Stat. 497), as foUows: 'And be it further enacted that whenever it ap- 
pears that the net earnings of the entire road and telegraph, Including the 
amount allowed for services rendered for the United States, after deduct- 
Ing ail expenditures, including repairs and the furnishing, running and 
managing of said road, shall exceed 10 per centum upon its cost, exclusive 
of the 5 per centum to be paid to the United States, congress may reduce 
the rates of fare thereon. If unreasonable in amount, and may fix and es- 
tablish the same by law.' There is in thèse words, it will be seen, a spécial 
réservation of the power to fix rates, and when this is talien in connection 
with the gênerai provision in the same section reserving the right to 'add 
to, alter, amend, or repeal this act,' there Is much force in the contention 
that congress Intended to reserve to itself, as it has the power to do, the 
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>ol« and absolnte control of ail the rates to be chargea by tbe compasy. 
But I am not fully satisfled that thls language warrants such a conclusion. 
Of course, if the Union Pacific Bailway Cîompany is not exempt from the 
opération of thls act, no other company îs." 

It may be said in passing that possibly the Central Pacific Eailroad 
Company is. I say "possibly," because in the Sinking Fund Cases, 
99 U. S. 700, Chief Justice Waite décides that the govemment bas the 
same power over the Central Pacific Bailroad Company as over the 
Union Pacific Eailroad Company, but with the limitation expressed 
by the leamed justice that the régulation of the administration of 
the affaire of the company in référence to the debts created under 
the authority of the United States must not be inconsistent with the 
requirements of the original state charter as modified by the act 
accepting what had been done by congress. I do not know that I 
quote the exact language, but that is the substance of it. Justice 
Brewer has had occasion to give thèse subjects attentive considéra- 
tion, and on account of his judicial eminence I may well adopt his 
doubts in so serions a matteras the curtailment of the sovereignty 
of the state. 

In the case of U. S. v. Union Pac. R. Oo., 98 U. S, 619, Justice 
Miller, speaking for the court, said: 

"Railroad Co. t. Peniston, 18 Wall. 5, shows that the company Is not a 
mère créature of the United States, but that, while It owes duty to the gov- 
emment, the performance of which may, In a proper case, be in force, it is 
still a private corporation, the same as other railroad companles, and, like 
them, subject to the laws of taxation and the other laws of the state in 
which the road lies, so far as they do not destroy its usefulness as an Instru- 
ment for government purposes." 

What is meant by "govemment purposes" is not explained. But 
if it mean as a military and post road, — which was the inducement 
of the grant to the company, — or as a common carrier, it would 
seem its usefulness as a government instrument could not be said to 
be destroyed by the exercise of the conceded législative power of the 
régulation of rates. And there is remedy against abuse, both in the 
requirement that the régulation shall be reasonable and in the exer- 
cise of the reserve power of the United States to assume the matter 
and remove the corporation from state control. However, I do not 
care to pass decisively on this point, as it may come up again, and as 
the view I take of the other grounds of the motion rendera it nnneoes- 
sary. 

The second and third grounds of intervention, to wit, the rights of 
the government as a mortgagee, and its rights under the Thurman 
act, both dépend upon the govemment's relations to the company as 
a créditer, and the extent of interest is that the rates fixed by the 
défendant shall be reasonable. This being so, I shall only consider 
the Thurman act as the clearer ground to relief. It is objected gen- 
erally by counsel for the commissioners that no case can be cited 
which has sustained an action by one not having the légal title. In 
the Texas case (Reagan v. Trust Co., 154 U. S. 362, 14 Sup. Ct 1047) 
the complainant was a trustée in a trust deed executed by the railroad 
company to secure a second séries of bonds aggregating over f 7,000,- 
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000. There was a prior issue of over $7,000,000, secured by a convey- 
ance to others as trustées. The deed, therefore, was only security, 
and it was a second and a subordinate one, besides. In the Ames 
Case, 64 Fed. 165, the complainants were stockholders only. In 
Williams T. Morgan, 111 U. S. G84, 4 Sup. Ct. 638, the suit was to fore- 
close a mortgage on a railroad, and the interveners were simply hold- 
ers of the railroad bonds. In the flrst two cases the right of com- 
plainants to sue was not raised. It was taken for granted. In the 
last case the right of the interveners was contested, and Justice Brad- 
ley, speaking for the court, said, after reciting the facts: 

"From thls récital of the facts In that case it appears that tlie bondhold- 
ers were permitted, as William and Thomson (also bondholders) weie in the 
présent case, to contest the claim sought to be established as prior to the 
mortgage. The purchaser was not allowed to contest the claim, because 
he had no right to do so by virtue of any stipulation made either at or bef ore 
the sale." 

Then, proceeding, he says: 

"This, as It seems to me, placed the pùrchasers in the présent case in a 
very différent position from that which Swan occupled in the case cited. 
But, if we are mistaken in this view, as regards their position as pùr- 
chasers, there can be no doubt that, as bondholders, they had a right, un- 
der the leave of the court (which was given to them, and which could not 
hâve been properly refused), to oppose the charges and allowances in ques- 
tion, and to appeal from the order by which they were allowed. We think 
that the position of Williams and Thomson made them quasi parties in the 
case, and brought them within the reason of the former case decided by 
this court, In which persons incldentally Interested In some branch of a 
cause hâve been allowed to Intervene for the purpose of protecting their 
Interest, and èven to come into this court, or to be brought hère on appeal, 
when a final décision of their right or claim bas been made by the court 
below." 

The learned justice then quotes a number of cases variously 
illus'trating the principle. The principle announced, therefore, is 
"interest in some branch of a cause." Has the government an 
interest, under the Thurman act, in some branch of this cause? 
Against an affirmative answer to this question, which seems at 
most to answer itself from a considération of the act, counsel 
for the commissioners urge that the act was not intended to cre- 
ate a security; but its récitals seem to négative this view. I need 
only quote, one of them, although the others are also illustrativé. 
It is as fôliows: 

"Whereas, the United States, In view of the Indebtedness and opérations 
of said railtOad companies respectively, and of the disposition of their re- 
spective Incqmes, are not and cannot, without further législation, be secure 
in their Interests In and concerning said respective railroad and corporations, 
either as méntloned In said aCts or otherwise." 

Hençe the açt itself seems to déclare that it is intended as a 
security. ; Besides, the view of counsel for commissioners is also 
négative^ l)y iCvery provision of the act and the history of the lég- 
islation as tO; the railroads, 

What the government thought of the security of what counsel 
calls the "pei^spnal rela;tion" of , the government to the companies 
is expressed in the législation passed on and held invalid in U. S. 
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V. Union Pac. R. Co., supra. That, counsel will remember, was 
an amendment to an appropriation bill to authorize the attorney 
gênerai to bring a suit in equity in tlie name of the United States 
against the Union Pacific Railway Company and its stockholders, 
whose stock had net been paid for in full in money, who may 
hâve received as dividends or otherwise portions of the capital 
stock of said road, or the proceeds or avails thereof, or other prop- 
erty of said road, unlawfully, and contrary to equity, and to com- 
pel payment for said stock, and the collection and payment of 
moneys, and the restoration of property or its value to said rail- 
road corporation or to the United States, whichever shall in equity 
be entitled thereto. There were also provisions for the future 
government of the company, as oflBcers, inhibition of the issuance 
of new stock, or mortgages created without the consent of con- 
gress; also enacting that the corporation shall be subject to the 
bankrupt law, and shall be subject to a mandamus to compel it 
to operate its road as required by law. By a prior décision (91 
U. S. 72) it was held that the company did not hâve to pay interest 
until the bonds issaed by the government matured, except so far 
as the act enabled the government to withhold one-half the com- 
pensation for transportation performed for it and 5 per cent, of 
the net earnings. Out of this situation, and on account of the 
action of the railroads, grew the Thurman act, and its cause and 
justification appear in the remarks of Chief Justice Waite in the 
Sinking Fund Cases, 99 U. S. 723. The Thurman act, however, 
as I hâve said, is self-explanatory. Section 1 defines "net earn- 
ings." I will not read it, as it is very long. Section 2 requires 
that ail the compensation which may be due for transportation 
performed for the government shall be withheld. Section 3 estab- 
lishes a sinking fund. Section 4 provides of what it shall be com- 
posed, — net earnings aggregating 25 per cent., besides compen- 
sation for transportation. Section 5 remits payment when income 
falls below a sufQciency to pay interest, etc., — a very significant 
section. Section 6 requires that no dividend shall be paid. It is: 

"That no dividend sliall be voted, made, or paid for or to any stocliholder 
or stockliolders in either of said companies respectively at any time when 
the said company shall be in default in respect of the payment either of the 
sums required as aforesald," and fixes the penalty for a violation of the sec- 
tion. 

Section 9 makes ail payments liens on the property; also a 
very important and significant section, showing conclusively that 
the act was intended as security. Its importance justifies its quo- 
tation in full: 

"Sec. 9. That ail sums due to the Onited States from any of said com- 
pauies respectively, whether payable presently or not, and ail sums required 
to be paid to the United States or iuto the treasuiy, or into said sinking 
fund under this act, or under the acts hereinbefore referred to or otherwise, 
are hereby decîared to be a lien upon ail the property, estâtes, rlghts, aod 
franchises ot every description granted or conveyed by the United States 
to any of said companies respectively or joiutly, and also upon ail the estate 
and property, real, Personal anrl niixed, assets, and income of the said sev- 
eral railroad companies respectively from whatever source derived, subject 
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tp auy lawfnlly prior and paramount mortgage, lien, or elaim thereon. But 
this section shall not be construed to prevent sald companies respectlvely 
f rom uslng and dlsposlng of any of thelr property or assets in the ordinary, 
proper and lawful course of thelr current business. In good faith and for 
valuable considération." 

Section 10 provides for suits by the attorney gênerai. I may 
say, in passing, the only part of section 11 is that which releases 
from technicality the procédure of the suits. The power of the 
attorhey gênerai to sue — that is, to take steps to protect the inter- 
est of the government — would be complète without the section. 
Section 11 provides for forfeiture. I think the act is very plain, 
and gives a direct and substantial interest to the government in 
the revenues of the road. Indeed, it is only in déférence to the 
earnestness of counsel, and out of respect for their opinions, that 
I hâve given it so much attention. 

Some rèflections hâve been cast upon the motives of the gov- 
ernment intervening. Thèse, of course, are not fer my considéra- 
tion. It is conceded that the district attorney is only obeying 
instructions; and it is very clear, if he was permitted a discrétion 
as to the manner of procédure, intervention in this suit is less 
invidious and less embarrassing, if his action be invidious or em- 
barrassing at ail, than another and original action. But what 
motive can the government hâve besides a regard for its interests? 
What help can it give to the complainant? If it has the right 
to regulate fares and freights, as it contends, and which I hâve 
expressed a doubt of, the right to urge it ia not exclusive in the 
government The railroad company may urge it, and no other 
issue can be changed or the proof of it lightened by the govern- 
ment's absence from the case. With or without it, the complain- 
ant must prove its bill. The government has no more power in 
this court than other suitors. With or without the aid of com- 
plainant, it must prove its bill. I cannot coneeive of a case in 
which the intervention of a party will change the conditions of 
the case so little as the intervention of the government will in 
this case. Indeed, in my judgment, it changes it so little that I 
deemed it more important to render a quick décision on my flrst 
impressions than the way I should décide. 

I hâve considered this matter from gênerai principles only. It 
is further objected to the government's bill that it does not show 
any détriment arising to the government from the régulation of 
the rates. I think this point is well taken. How to deal exactly 
with it, I hâve been somewhat puzzled, I might deny the motion 
without préjudice to the right of the government to apply again. 
That, however, would only hâve technicality to recommend it. I 
think it would be juster and better to allow the bill to be flled, 
giving the government time to amend it, if the government can; 
and it is claimed that it can. 
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FORSYTH V. CITY OP HAMMOND et oL' 
(Circuit Court of Appeals, Seventh Circuit January 16, 1893.Ï 

L OOHSTITUTIONAIi Lav — LEGISLATIVE AND JXJDICIAL FUNCTIONS — AnNEXOTO 

Tbksitort to City— Indiana Statute. 

The statutes of Indiana provide (Rev. St 1894, §§ 3659. 3060) that "If 
auy clty shall décide to annex contiguous terrltory, not laid ofC in lots, 
and • • • the owner wlll not consent, the common council shall pré- 
sent to the board of county commlssioners a pétition, setting forth the 
reasons for such annezatlon. • • • The board of county commls- 
sioners » • • shall consider the same, and shall hear the testimony; 
• • • and. If • • • such board is of the opinion that the prayer 
of the pétition should be granted, It shall cause an entry to be made In 
the order bock" by whlch the annexatlon Is effected. Such statutes also 
provide (section 4224) for an appeal by elther party to the circuit court 
from the détermination of the county commlssioners. The constitution 
of Indiana provides (article 3) that the powers of the government are 
divlded into législative, executive, and judiclal departments, and no per- 
Bon under elther shall exercise the functlons of another. Held, that the 
détermination, under such statutes, by boards of county commissionera, 
of the question of annexatlon of terrltory to a clty, involvlng the exercise 
of législative discrétion, whlch is commltted to the board of county com- 
missioners, is a législative functlon, whlch cannot be performed by the 
courts; and hence that the provisions of the statute glvlng a rlght of ap- 
peal to the courts from such détermination are unconstitutional and void. 

2. State akd Fédéral Coubtb — FoLiiOwnro State Décisions— Same Tbans- 

ACTION. 

Beld, f urther, that thls court Is not bound to yield its own opinion to a 
contrary décision of the state court of last resort, rendered, upon the same 
transaction, after the argument and before the décision of the case be- 
fore thls court; such décision appearlng to be in plain confllct with the 
weight of authority on the subject, and distlnctly Inconsistent with the 
previous décisions of the state court, and the question presented appear- 
lng to thls court not to be balanced with doubt, but clearly to requlre a 
décision contrary to that of the state court 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

The blU in thls case was brought by Caroline M. Forsyth, a citizen of 
Illinois, against the clty of Hammond, Ind,, and William Kleihege, treasurer 
of that City, to enjoln the collection of taxes levled upon lands of the com- 
plainant for the use of the clty, and, after hearing and déniai of a motion 
for an injunctlon pendente llte, was dlsmlssed for want of equlty. Forsyth 
▼. City of Hammond, 68 Fed. 774. 

The substance of the bill is: That the complalnant is the owner of lands 
descrlbed, In Lake county, Ind., to the number proiimately of 650 acres; 
that by certain proceedlngs commenced before the board of commissionera 
of that county in June, 1893, and carried by appeal to the Lake circuit court, 
and thence, by change of venue, to the Porter circuit court, the clty of Ham- 
mond pretended to hâve anneied, and now claims Jurisdictlon over, and the 
rlght to assess for taxation, and for the year 1894 has levled taxes on the 
lands and personal property thereon to the amount of $3,500, whlch the 
treasurer is proceeding and threatening to coUect; that the land is used 
solely for pasturage and other agrlcultural purposes, has a rental value not 
exceeding one dollar per acre, has no market value, but only a prospective 
and spéculative value, dépendent upon the location, yet unsecured, of manu- 
faeturing establishments there, whose market and ofSces are In Chicago» 
and la in no degree helped by the neighborhood of Hammond, and, by taxa- 
tion there, wiU be rendered unsalable and of Uttle value; that no part of 
the land has been platted with a view to sale, and no such step is contem- 
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plated; that there are but 21 dwelUng houses on the land, 10 of them be- 
Ing in a row together near Whitlng, a town of rapld growth, containing 
2,500 or 3,000 inhabltants, at whlch the tenants of the 10 houses do busi- 
ness or work; that the other houses on the land are In wide apart clusters 
of 2 or 3; that the houses on the land are 4% miles distant from any police 
station, fire engine house, or gas lamp of Hammond, so that, in the nature 
of things, the complainant cannot receive any benefit from the government 
of that City; that the lands were valued for taxation by the city of Ham- 
mond .at the rate of $250 to if500 per acre, making the taxes about $5 per 
acre, which is excessive, oppressive, and extortionate; that, at the time of 
the attempted annexation, Hammond contained, and still contalns, not more 
than 7,000 inhabltants, and had territory about three miles long north and 
south, and tvFo miles wide, exteuding on the west to the state line, adjoin- 
ing which line is the most populous portion of the city, beginning about one- 
fourth of the way from the north line, and extending to the southern bound- 
ary, the northem frontier of the city consisting of about two square miles 
of land, no part of which has been laid ofC into lots or blocks, and upon 
which there were, but seven houses and one road when the attempt was 
made to annex complainant's lands, which lie beyond and northward of the 
two square miles mentioned; that the part of Hammond laid olï in lots is 
much larger than is now or is likely to be required for city purposes for 
many years to come; that (upon information) the city has a bonded debt of 
$100,000, and a floating debt of $60,000, and taxable property in the city 
proper of little more than !f40O,00O; that the territory attempted to be au- 
nexed contaius about tive square miles of practieally vacant lands, exteiul- 
ing from the northem limit of Hammond to the shore of Lake Michigan; 
that immedlately on the north, and overlapping the limit of the city, are two 
lakes (Wolf Lake and Lake George), shallow and of marshy ghores, between 
which is a narrow neck of low swanipy land about a mile long, over which, 
by a low and muddy road, is the ouly direct route from Hammond to the 
property of value sought to be annexed, the most populous and most valu- 
able portion of which lies in the northern part of the tract, near the trunk 
Unes of railroad along the shore of liake Michigan, and near Chicago, and 
from four to five miles distant from the business portion of Hammond ; that, 
before the attempted annexation, 20 acres in the northeast corner of the land 

,had been laid out in town lots, and platted by Agnes Roberts with référ- 
ence to the adjoining town of Whiting, and without référence to Hammond, 
whieh is between four and flve miles away, and two tracts, aggregating 35 
acres, in the northwest part, had been laid ofT and platted by Edward Koby 
aud Edward A. Shedd, with référence to South Chicago, and denominated 
Koby & Shedd's Addition to Chicago in Indlana; that, exeept the parts so 
platted, the lands sought to be annexed consist in part of sand ridges and 
sloughs, and are used for pasturage and agricultural purposes solely, being 
isparsely and thlnly Inhabited, the dwelling houses and buildings thereon, 

1 exeept the small portion in the northeast corner, being widely separated 
from one another; that the inhabitants bave no need of municipal govern- 
ment, and, from the nature of the situation, can possibly deri-ve no oenefit 
from being included within the corporate bouudaries, and burdened with 
the taxation of Hammond; that the lands hâve not been enhanced in value 
by reason of proximity to Hammond, and would be greatly Impaired in 
value if brought within its limits, the sale thereof being greatly hindered, if 
not made impossible, by reason of the heavy and excessive taxes imposed; 
that this attempted extraordinary and unreasonable enlargement of the 
boundaries of the city was not needed for roads, streets, alleys, or for any 
legitimate purpose, but was an abuse and violation of the franchise of the 
city, and a contemplated fraud upon the law of the state granting to cities 
the right to make reasonable annexations; that this attempt was dictated 
above ail by covetousness and greed and a corrupt désire on the part of the 
authoritles of the city to subject the lands of complainant and others in the 
new territoi-y to the burdens of taxation for the sole benefit of the city, to 
raise means to pay off its heavy indebtedness, relieving the inhabitants of 
the city proper, without rendering any service or benefit to the new sub- 
jects of taxation; that the debt of the city was and is about 4 per cent, of 
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the valuatlon of Its taxable property, or twice the amotmt llmited by the 
constitution of the state, and the purpose was by annexing new territory at an 
exaggerated valuation to litt the city eut of its constltutional dilemma, with- 
out regard to the question of benefits or advantages to the property an- 
nexed; that the city is not only thus attempting to levy and collect taxes on 
said lands foi; municipal purposes, but is about to commingle the moneys so 
collected witli otlier funds of the city, and to use the same in payment 
of its debts in excess of tlie constltutional limit and in tbe payment of ordi- 
nary municipal expenses, but no part of the clty's funds has been or is to 
be expended for tlie benefit of complainant's property, which is completely 
wlthout lights, water, police, and lire protection, as before the pretended 
annexation was had. 

It is further averred that, in the proeeedings recited, the board of com- 
missloners of Lake county refused to order the annexation prayed for, where- 
upah the city of Hammond undertooli to appeal to the Lalje circuit court, 
whence there was a pretended change of Tenue to the Porter circuit court, 
which, upon the verdict of a jury, gave judgment In favor of the annexa- 
tion; that the appeal and the change of venue were, as tlie complainaut is 
advised, wlthout authority, and the proeeedings thereon void, for that the 
annexation of territory to a city is a matter of législative, and not of judi- 
cial, cognizanee, which it is not compétent for the législature to commit to 
the détermination of courts and juries; that, when the j^roceedings for an- 
nexation were. begun, a strip of land lying between the territory to be added 
and the northern boundary of Hammond, about a quarter of a mile wide, 
and extending from the western boundary of the city of Kast Chicago west- 
ward to the state Une, had been, with the consent of the owners thereof, 
annexed to, and was theu whoUy under the jurisdiction, control, and gov- 
emment of, the last-mentioned city, thus separating and cutting olï ail conti- 
guity of the boundaries of Hammond and the ten'itory proposed to be an- 
nexed. Prayer, among other things, that the annexation be declared void, 
and that the city of Hammond be enjoined from coUecting taxes or other- 
wise asserting jurisdiction over the complainant's lands. 

The proeeedings for annexation were had under the following provisions 
of the act of March 14, 180Î, touching the incorporation and powers of cities, 
the numbers given of the sections referring to Burns' Hevised Statutes of In- 
diana of 1894, and to the Kevision of ItSSl, respectively: Section 3()59 (3190): 
"* * * If any city shall désire to annex contiguous territory not laad off 
In lots, and to the annexation of which the owner will not consent, the com- 
mon council shall présent to the board of county commissioners a pétition 
setting forth the reasons for such annexation, and at the same time présent 
to such board an accurate description by metes and bounds, accompanied 
with a plat of the lands or territory proposed or desired to be annexed to 
such city. The common council shall give thlrty days' notice, by publication 
in some newspaper of the city of the intended pétition, describing in such 
notice the territory sought to be annexed." Section 3G60 (31i>7) : "The board 
of county commissioners, upon the réception of such pétition, shall consider 
the same, and shall hear the testimony oïfered for or against such annexa- 
tion, and if after insijection of the map and of the proeeedings had in the 
case such board is of the opinion that the prayer of the pétition should be 
granted, it shall cause an entry to be made in the order book specifying the 
territory annexed, with the boundaries of the same, according to the Siiivey, 
and they shall cause an attested copy of the entry to be filed with the re- 
corder of such county, whch shall be duly recorded in his office, and which 
shall be conclusive évidence of such annexation in ail courts of this state." 

-A rlght of appeal in such proeeedings was given by the act of May 31, 
1879, from which we quota the portions pertinent hère: Section 4224 (3243): 
"In proeeedings before the board of county commissioners for the annexa- 
tion of territory to cities and towns against the will of the owner, the peti- 
tloner and the owner of any portion of the territory proposed to be annexed, 
may appeal to the circuit court by fliing within thirty days with the auditor, 
a bond," etc. Section 422f! (324.5): "• * • The appeal shall be tried 
and determlned as an original cause." Section 4227 (3246): "• ♦ • The 
court may make a final détermination of the proceeding and compel its ex- 
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écnticm or may send Its décision to the board wlth directions àow to pro- 
ceed, and reqnire compllance." 

The constûntion o£ InâJLana contalns the followlng provisions: Article 3: 
"The powers of the govemment are dlvlded into three separate depàrtments; 
the législative, the executive, Induding the administrative, and the Jndicial; 
and no person charged wlth officiai duties under one of thèse depàrtments 
shall exercise any of the funcUons of another, exeept as in this constitu- 
tion expressly provlded." Article 4, § 23: "In ail the cases enumerated In 
the precedlng section, and in ail other cases where a gênerai law can be 
made applicable, ail laws shall be gênerai, and of uniform opération through- 
out the State." Article 11, § 13: "Corporations, other than banking, shall 
not be created by spécial act, but may be formed under gênerai laws." This 
provision has been held to apply to municipal corporations. Wiley v. Bluff- 
ton, 111 Ind. 155, 12 N. B. 165. Schedule, cL 4: "Ail acts of Incorporation 
for municipal purposes shall continue In force under this constitution untll 
such tlme as the gênerai assembly shall, in its discrétion, modify or r^eal 
the same." 

W. H. H. Miller, Thomas Merrifleld, and Lyman Trambull, toc ap- 
pellant. 
Peter Ortimpacker, for appellees. 

Before WOODS, JENKTNS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The authorities cited in support of the propoâtion that the power 
to establish municipal corporations, and to râdarge or contract their 
boundaries, is legidative, are numerous and condusive: Dill. Mun. 
Corp. § 9; 1 Beach, Pub, Corp. § 80; Cooley, Const lim. (4th Ed.) 
232; Stonev.Charlestown, 114 Mass. 220; Peoplev.Bennett,29Mieh. 
451; Galesburg v. Hawkinson, 75 Hl. 152; People v. Town of Neva- 
da, 6 Cal. 143; Stilz v. Indianapolis, 55 Ind. 515; CofSn v. State, 7 
Ind. 157; Sloan v. State, 8 Blackf. 361; Laramie Ce. v. ATbany Co., 
92 U. S. 310; Meriwether v. Garrett, 102 U. 8. 472. And, being 
a législative power, the rule in Indiana, as in othCT states, is that 
it cannot be conferred upon or exercised by a court whose functions 
are jndicial. Wright v. Defrees, 8 Ind. 298; Shouitz v. McPheeters, 
79 Ind. 373; State t. Noble, 118 Ind. 350, 21 N. E. 244; State v. 
Denny, 118 Ind. 382, 21 N. E. 252; Hovey v. State, 127 Ind. 588, 27 
N. E. 175; State v. Kolsem, 130 Ind. 442, 29 N. E. 595; State v. 
Haworth, 122 Ind. 462, 23 N. E. 946; Hancock v. Yaden, 121 Ind. 
366, 23 N. E. 253; Greenough v. Greenough, 11 Pa. St. 489; Légal 
Tender Cases, 12 Wall. 457. 

It is contended, nevertheless, that since the décision in Grusen- 
meyer t. City of Logansport, 76 Ind. 549, the right of appeal f rom the 
board of county commissioners in such cases, under the Indiana stat- 
utes on the subject, has been regarded as established. That case, 
however, does not so décide, nor contain anything to justify an in- 
ference to that effect; and in only one of the many cases since de- 
cided in which référence was made to that décision has it been so 
interpreted. It has been cited frequently as authority for the prop- 
osition that, under the gênerai statute which authorizes appeals from 
décisions of county boards, there is a right of appeal from any déci- 
sion of a jndicial character, made in any proceeding by a board ot 
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commissioners. Bryan v. Moore, 81 Ind. 9; Board v. Pressiey, Id. 
361; La Plante v. Lee, 83 Ind. 155; City of Indianapolis v. MeAvoy, 
86 Ind. 587; Miller v. Embree, 88 Ind. 133; Board of Com'rs of Casa 
Ce. V. Logansport, etc., Koad Ce, Id. 199; Board v. Karp, 90 Ind. 
236; Padgett v. State, 93 Ind. 396; City of Terre Hante v. Beach, 
96 Ind. 143; City of Logansport v. La Rose, 99 Ind. 117; Stresser v. 
Pt. Wayne, 100 Ind. 447; Waller t. Wood, 101 Ind. 138; Platter v. 
Board, 103 Ind. 360, 2 N. E. 544; Bunnell v. Board, 124 Ind. 1, 24 N. 
E. 370; Farley v, Board, 126 Ind. 469, 26 N. E. 174; Improvement 
Ce. V. Wagner, 134 Ind. 698, 34 N. E. 535. In none of thèse cases 
was there an appeal, or any question touching the right of appeal, 
from an order extending or aflectlng the limits of a city. Li the 
last case the appeal was from an ord» of a board of commissioners, 
made in a proceeding to incorporate a town, that an élection be 
held by the inhabitants of the territory to détermine whether they 
would incorporate. The order was held to be not final, and there- 
, fore not appeaJable, but in the course of the opinion it is said: 

"Tùere was fonnerly some confllct In onr décisions as to whefJier an ap- 
peal would lie from an order of a board of county commissioners Incorporat- 
ing, or refnsing to Incorporate, a town. But In tiie case of Grusenmeyer v. 
City of Logansport, 76 Ind. 549, that question was set at rest, and it Is no 
longer a matter of doubt tbat such appeal does lie." 

Grusenmeyer and others, according to the report of the case, pre- 
sented a pétition for the incorporation of the town of Taberville; but, 
it being asserted that the territory had already been annezed to the 
dty of Logansport, the board of commissioners rejected the pétition. 
The petitioners took an appeal to the circuit court, where a motion 
was made, and sustained, to dismiss the appeal; and from that or- 
der an appeal was prosecuted to the suprême court, where connsel for 
the appellee, the dty, adranced the foUowing propositions: 

"(1) That the right of appeal Is purely Btatutory; that the Incorporation 
of towns is a spécial proceeding, under a statute which does not provide for 
an appeal; and that, under the doctrine of Allen v. Hostetter, 16 Ind. 15, 
no appeal is penuissible. (2) That by section 10, art 6, of the constitution, 
the gênerai assembly may confer upon the boards doing county business 
In the sereral counties powers of a local administrative character*; and that 
the power to incorporate towns is such a power, to be exercised by the board 
In its législative discrétion; and that from the exercise of such a power 
there can be no appeal. (3) That there can be no appeal, because the cir- 
cuit court cannot 'make a final détermination of the proceedlngs thus ap- 
pealed, and cause the same to be executed'; that the circuit court cannot 
glve the notice, recel ve the retums, nor déclare the resuit of the élection; 
that it Is not a question before the court, or with which it has anything to 
do; it Is a législative act; and the court, having no power to move in the 
premises, cannot compel the board to do it." 

The authorities touching the first proposition are reviewed at 
length, but the others are disposed of briefly at the end of the opin- 
ion, where it is said : 

"We therefore hold that, under section 31 of the gênerai law, there Is a 
right of appeal from any décision of a judicial character, made by a county 
board in any proceeding, unless the right is denied expressly or by neces- 
sary implication, and such Implication does not arise from the fact that the 
Judgment is declared to be conclusive. It can hardly be necessary to add 
that nothing is herein said or decided which can be construed to imply a 
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right of appeal from the décisions of the boards upon matters of discré- 
tion. The second proposition of the appellant Is disposed of by Taylor v. 
City of Ft Wayne, 47 Ind. 274. The board bas no discrétion to grant or 
refuse thè application, if the proper preliminary steps hâve been talien by 
the petitioners. The décision of the board In such a case Is judicial, and not 
merely administrative or législative. In answer to the third proposition, 
It is enough to say that the circuit court, under its gênerai powers, and under 
the 37th section of the act of June 17, 1852, before referred to, bas ample 
power to dispose of the case on appeal." 

In Taylor v. CSty of Pt. Wayne, as in the cases of Grusenmeyer v. 
Logansport and Improvement Co. v. Wagner, the proceeding was un- 
der the act of June 11, 1852 (sections 4314 [3293], 4322 [3301], Revi- 
sions of 1894 and 1881), to incorporate a town. By the provi- 
sions of that act, the board of commissioners are given no discrétion, 
except such as any court has in respect to the weight and sufflciency 
of évidence adduced, but, upon satisfactory proof of certain facts 
which must be set out in the pétition, are required to order an élec- 
tion "to détermine whether such territory shall be an incorporated 
town," and upon the return of the vpte, if favorable to incorpora- 
tion, to "make an order declaring that said town has been incorpo- 
rated"; and, after setting out the provisions of the statute, the court 
said: 

"The statute conferred power and authority upon the board of connty com- 
missioners to hear and détermine the application of the appellants, and 
whether the requirements of the act under Which the application was made 
had been fuUy complied with. The board had acquired jurlsdlction. It 
was their duty to proceed with the considération of the cause, and, if the 
évidence was sufflcient to satlsfy them that the requirements of the law 
had been complied with, to make the proper order, provided for in sec- 
tion 5. The appellants were entitled to the order that the meeting and vote 
provided for in the statute might be had; and, if in favor of the proposition, 
they were also entitled to the order provided for in section 9, after which 
the territory would be an Incorporated town, by the name adopted." 

It was in interprétation and reafflrmance of this construction of 
the statute that it was said in the Grusenmeyer Case that "the 
board has no discrétion to grant or refuse the application, if the 
preliminary steps hâve been taken by the petitioners"; that "the 
décision of the board in such a case is judicial, and not merely 
administrative or législative"; and hence that there was a right of 
appeal. "Such a case," however, is not the one before us, which 
arose under a radically différent statute, whereby it is left to the 
discrétion of the board, according to its own opinion, to grant or 
refuse the proposed annexation. Such discrétion is of the essence 
of a législative power. In the proceeding under the act of 1852, 
for the incorporation of towns, ail discrétion is left to the voters 
of the district which it is proposed to incorporate, while the powers 
given to the boards of commissioners are to hear proofs, détermine 
facts, déclare their conclusion, and make the prop^er order. Such 
powers are essentially judicial, and from décisions made in the 
exercise of them, though incidental to a législative end or proceed- 
ing, it was compétent for the législature to allow an appeal. That 
much the cases which we hâve been comparing mean, but they do 
not mean that appeals may be prosecuted from décisions upon 
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matters of discrétion, whether législative or judicial, unless, it 
may be, in cases of gross abuse of judicial discrétion. On the con- 
trary, by the Grusenmeyer Case, and by many other décisions in 
Indiana and elsewhere, the right of appeal from discretionary or- 
ders is denied. Hanna v. Board, 29 Ind. 170; Mofflt v. State, 
40 Ind. 220; City of Ft. Wayne v. Cody, 43 Ind. 200; Alexander 
V. Road Co., 44 Ind. 436; Catterlin v. City of Frankfort, 87 Ind. 
45; Hunt v. State, 93 Ind. 311; Waller v. Wood, 101 Ind. 139; 
Flatter v. Board, 103 Ind. 360, 374, 2 N. E. 544; Farley v. Board, 
126 Ind. 468, 26 N. E. 174; Bunnell v. Board, 124 Ind, 1, 24 N. E. 
370; State v. Board of Com'rs of Tippecanoe Co., 131 Ind. 90, 30 
N. E. 892; Motz v. City of Détroit, 18 Mich. 495; Owners of Ground 
V. Mayor, etc., of Albany, 15 Wend. 374; Com. v. Woods, 44 Pa. St. 
113; Poster v. Neilson, 2 Pet. 253; Jones v. U. S., 137 U. S. 202, 
11 Sup. et. 80; In reCooper, 143 U. S. 472, 12 Sup. Ct. 453. 

By the act of May 31, 1879, a right of appeal to the circuit court 
"in proceedings before the boards of county commissioners for the 
annexation of territory to cities and towns against the will of the 
owner" was expressly given both to the petitioner and to the owner 
of any portion of the territory proposed to be annexed; but man- 
ifestly it was not intended thereby to take away or modify the dis- 
crétion with which the act of 1867, § 3660, supra, clothes the board, 
nor to give an appeal from any décision of the board in so far as in 
the particular instance it was discretionary. But in so far as the 
board, in any such case, détermines questions of fact which are es- 
sential either to the jurisdiction of the board in the proceeding or 
to the right of annexation, as, for instance, the fact and suiBciency 
of notice, contiguity and ownership of lands, or whether the landa 
had been platted, its action is of a judicial character, and may 
properly be made subject to review on appeal; that is to say, if 
the board should order an annexation of territory which was not 
contiguous, or of contiguous territory without proper notice of 
the proceeding having been published, an aggrieved owner of 
land might appeal; or, on the other hand, if, upon proper pétition 
and notice, the board should order the annexation of only a part of 
the land sought to be annexed, or should deny the pétition in toto, 
putting its décision expressly and solely upon the ground that the 
territory was not contiguous, or that the names of the true owners 
of the land were not given, or that the notice was insufHcient, 
or that the lands had been platted by the owner before the pro- 
ceedings were commenced, the appeal, doubtless, might be prose- 
cuted by the petitioner. But in respect to the reasons for annexa- 
tion, in so far, at least, as they should be designed, and be of a 
nature, only to aflect the opinion of the board in respect to the 
propriety or policy of the proposed annexation, the statute cannot 
reasonably be said to hâve been intended to give an appeal, and, 
if so intended, it was to that extent ineffectuai, as an attempt to 
give the courts a législative power. See Commissioners v. Griflan, 
134 m. 330, 341, 25'N. E. 995. In disposing of any such appeal, the 
f'ircuit court, it would seem clear, must confine itself to questions 
v.7lF.no.4— 29 
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of' a jadlcial character, and, according to the circumstances, enter 
a final ordér, or send tàe case back to the board of commissioners, 
but in no case may order annexation Unless the record shows that 
in the opinion of the board, if the proceedings were regular, the 
prayer of the pétition ought to be granted. 

But at this point we are confronted with the décision of the su- 
prême court of Indiana, afiSrming the judgment of the Porter cir- 
cuit court, whereby the annexation was ordered, which we are 
asked to treat as null and void. In the original opinion, which 
was delivered prior to the hearing before us, the question of the 
jurisdiction of the courts over the subject-matter was not mentioned 
(40 N. E. 267); but, in the opinion upon a pétition for a rehearing 
(41 N. E. 950), the court says: 

"One of the positions taken by counsel In support of thelr pétition for a 
rehearing of this case Is that the circuit court had no jurisdiction of the 
appeal from the board of county commissioners, for the reason that the an- 
nexation of territory to a clty is a législative, and not a Judiclal, function; 
and, as such. In case of unplatted lands, the board of county commissioners 
is ^ven sole and final jurisdiction in the premises. The proposition so ad- 
vanced was not urged In the original argument, nor on the trial of the cause, 
and is now brought to our attention for the flrst time; but aa It Is a ques- 
tion that affects the jurisdiction of the trial court, and also of this court, it 
is one that wlU be entertalned at any time. It may be conceded that an- 
nexation of territory to a city is a législative function. This function Is ex- 
erclsed by the common councll when it résolves to annex certain described 
lands to the city, and to présent a pétition therefor to the coimty board. It 
must be admitted, however, as we think, that the after proceedings had upon 
the pétition are of a judicial nature. The pétition must give the reasons 
why. In the opinion of the councll, the annexation should take place. The 
sufflciency of such reasons, and whether they in fact exist, calls for the 
décision of the tribunal appointed to hear the pétition. Notice of the présen- 
tation of the pétition is also provided for, and adverse parties are thus brought 
in. Whether the proper preUmlnary steps hâve been taken, whether the rea- 
sons glven in the pétition are true and are sufiicient, seem to be question» 
calling for a judicial examlnatlon and décision. In a similar case (Grusen- 
meyer v. City of Logansport, 76 Ind. 549) it was said by Woods, J., speaJk- 
Ing for this court, that 'the décision of the board in such a case is judicial, 
and not merely administrative or législative.' But if the board, in consld» 
erlng and deciding upon the pétition, acts In a judicial capaclty, certalnly 
the législature may, as it bas done in this case, provide for an appeal to the 
courts, to détermine whether the city councll and the county board hâve com- 
plied with the statutory requlrements In the action taken. It is the law 
Itself, as has been sald, that fixes the conditions of annexation; and the 
office of the board and of the court is to détermine whether the conditions 
80 prescribed by the law hâve been complied with. The législature has ex- 
pressly provided for such judicial détermination by the board, and for an 
appeal therefrom to the courts, and this court has frequently recognized 
the right to such appeal. Rev. St. 1894, § 4224 (Rev. St 1881, § S243); Cat- 
terlln v. City of Franlifort, 87 Ind. 45; Chandler v. City of Kokomo, 137 Ind. 
295, 36 N. E. 847; Wllcox v. City of Tipton (at this term) 42 N. E. 614. See, 
also, Manufactnring Oo. v. Emery (at this term) 41 N. B. 814; City of Wahoo 
V. Dickinson, 23 Neb. 426, 36 N. W. 813." 

That the Grrusenmeyer Case is not similar, but radically différ- 
ent, has already been explained; and, while the other cases refer- 
red to recognize the right of appeal in proceedings for annexation, 
they do not countenance appeals in respect to matters of discrétion. 
On the contrary, in Catterlin v. City of Frankfort the disputed 
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questions were of a judicîal ctaracter, and, in the course of the 
opinion, it is said that, the statute not having prescribed what rea- 
sons for the proposed annexation shall be set f orth in the pétition, 
"their sufficiency is necessarily left to the sound discrétion of the 
authority passing upon the pétition"; that is to say, to the board 
of commissioners. 

This expression of the Catterlin Case is quoted and reaffirmed 
in the later cases cited. In Chandler v. City of Kokomo, after quot- 
ing it, the court adds: 

"If, as indlcated, the sufficiency of the reasons Is a question withln the 
Sound discrétion of the authority to whlch they are addressed, we could not 
review the exercise of that discrétion, unless, possibly, we should find that 
it had been palpably abused." 

And, to the same point, in Manufacturing Co. v. Enaery it is 
said: 

"If we could review the exercise of discrétion as to the sufficiency of the 
reasons stated for annexation when it had been palpably abused,— a ques- 
tion we do not décide,— we would be compelled to adjudge that there was no 
such abuse in this case." 

It is évident that in thèse utterances it was assumed that the 
discrétion referred to was a judicial discrétion, and, if that were so, 
there might, doubtless, be a review in cases of palpable abuse; 
but, once it is conceded to be a législative discrétion, its exercise 
by the power which possesses it can be reconsidered or revoked, as 
we suppose, only by the same or a higher législative power. The 
cases clted, except, perhaps, that from Nebraska, décide nothing to 
the contrary. 

It being conceded that the annexation of territory to a city is a 
législative function, the proposition that under the statute "this func- 
tion is exerciseo by the common council, when it résolves to annex 
certain described lands to the city, and to présent a pétition therefor 
to the county board," is, we think, untenable. Législative power 
over a subject, though delegated to a subordinate agency, must, in 
the nature of things, be dominating; and, if it be regularly exercised, 
the resuit must be as conclusive as if accomplished by direct législa- 
tive enactment. If it be subject to any other power, it is not législa- 
tive. In cases of the annexation of unplatted lands against the will 
of the owner, the common council does not "résolve to annex." It 
has power, and can lawfuUy résolve, simply to pétition for the an- 
nexation of territory of defined limits, and only in respect to the lim- 
its of the territory has it a discrétion whlch is final or conclusive. A 
board of commissioners in Indiana cannot order the annexation of 
less or more or différent territory than that described in the pétition 
(City of Peru v. Bearss, 55 Ind. 576); but the final power to déter- 
mine whether the annexation asked shall be ordered is given to the 
county board, and is made; wholly discretionary. The vital distinc- 
tion seems to hâve been overlooked that this statute does not in ail 
particulars "fix the conditions of annexation," and it is not the office 
of the board simply to détermine "whether the conditions so pre- 
scribed by the law hâve been complied with." The proceedings may 
be in ail respects regular, and the board may find that the reasons 
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for annexation set f orth in tte pétition are true as stated, and yet 
may disregard them, and either refuse or grant annexation upon con- 
sidérations not mentioned in the pétition. Without a pétition noth- 
ing can be done, but, once a pétition bas been presented, the board 
acquirès control of the subject-matter, and, upon proper notice, may 
order the annexation, "if, after inspection of the map and of the pro- 
ceedings had in the case, such board is of opinion that the prayer 
of the pétition should be grant ed"; that is to say, the board is given 
unquaiified discrétion in reispect to final action upon a subject which 
is confessedly législative. It is therefore necessarily a législative 
discrétion, Over which, consistently with the constitutional distribu- 
tion of powers, the courts could not be given and cannot assume con- 
trol. Platted lands contiguous to a city may be annexed simply by 
resolution of the common council, and unplatted lands, with the con- 
sent of the owner, may be so annexed. For such cases it may be 
true, in a sensé, that the législative function and discrétion are be- 
stowed on the common council, or on the council and owner of the 
land together, though it ntiay be more accurate to say, in respect to 
that class of cases, as the court below said more generally, that there 
is no délégation of législative power; the platting of the land, or the 
consent of the owner, and the annexing resolution of the common 
council being merely the antécédent facts upon which the statute 
ex proprio vigore effects the annexation. It is immaterial hère, ex- 
cept for the purposes of i comparison or contrast, which of thèse 
views is the correct one. Let it be conceded that in such a case the 
législative function is exercised by the common council when it ré- 
solves to annex. Such an act bears a législative aspect, because it is 

jdiscretionary and conclusive in respect to a législative subject. 

• It was in accord with this view that the court in Chandler v. City 
ot Kokomo, supra, declared that "the only feature in which the ju- 
risdiction of the common council and that of the board of commis- 
sioners were distinguished was in the one fact as to whether the 
lands to be annexed were platted or not," and then added: "This 
fact was clearly a jurisdictional fact, and it was, as such, not only 
necessary to be alleged, but also to be proven." That is to say, if the 
jurisdiction of one is législative, so is that of the other; the common 
council being empowered to annex platted lands, or unplatted lands 
■with the owner's consent, and the board being authorized to act 
only in respect to unplatted lands. 

In the case of City of Delphi v, Startzman, 104 Ind. 343, 3 N. E. 
937, the court says: 

"Our décisions hâve uniformly declared that In snch a case as this [that 
Is, where the terrltory is not platted] the city must pétition the board of 
county commissloners, and secure an order from that body. * • • ïhis 
case does not belong to the class over which the common council has juris- 
diction. On the contrary It belongs to a class o-ver which the board of eom- 
missioners has exclusive, original jurisdiction." 

In the same opinion is found the following statement, which treats 
the subject as political or législative: 

"The question Is not simply one of relief from taxation, but the question Is 
as to the right to compulsorily change the property of the citizens from the 
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territorial liinlts of one polltlcal corporation Into those of another and dif- 
férent corporation. It Is, in fact, a question as to tlie riglit to supplant one 
local govemment by another." 

In Stilz V. Indianapolis, supra, it was explicitly held that the stat- 
ute which. we are consideriag "should be closely construed, because 
it is a délégation of législative power." But, if tkereby the boards 
hâve législative power, it must consist in the discrétion given them 
to grant or refuse a pétition for annexation. No other povi'er ia 
given which can be called "législative," unless the dictionaries and 
adjudications alike are to be disregarded. 

The hearing upon this appeal had been had before the décision 
upon the pétition for a rehearing in the state court was rendered, 
and, before we had knowledge of it, we had in consultation agreed 
upon the opposite view. That décision (in which, for the flrst time, 
the court has recognized the right of appeal to the circuit court from 
a décision of a county board ref using to order an annexation of ter- 
ritory to a city), it is clear, was the resuit largely of a misapprehen- 
sion of the Grusenmeyer Case, and in part of the décision below in 
this case, which itself is due partly to the same misapprehension, and 
partly to the supposed efl'ect of the constitutional inhibition against 
spécial législation, — a matter which we do not regard as of control- 
ling signiflcance. Under the circumstances, are we required to yield 
our judgment to the authority of that ruling? We think it indis- 
putable that the création of municipal corporations, including the 
changing of municipal boundaries, like the law of real estate, is a 
local subject, in respect to which the fédéral courts follow the es- 
tablished local rules. "The well-settled rule in this court," said the 
suprême court in Luther v. Borden, 7 How. 40, "is that the courts of 
the United States adopt and follow the décisions of the state courts 
in questions which concem merely the constitution and laws of the 
state," See, also. Bûcher v. Kailroad Co., 125 U. S. 582, 8 Sup. Ct. 
974. The subject was more fullv considered in Burgess v. Seligman, 
107 U. S. 20, 2 Sup. Ct. 10, where, in respect to the liability of stock- 
holders under a statute of Missouri, the suprême court of that stàte 
had passed upon the questions involved in the case, "and [as hère} 
on the very transaction" which the fédéral suprême court was con- 
sidering, and the latter court, with an avowed purpose to obviate 
misapprehension of expressions used in earlier décisions, said : 

•'We do not consider ourselves bound to follow the décision of the state 
court in this case. When the transactions in eontroversy occurred, and 
when the case was under the considération of the circuit court, no construc- 
tion of the statute had been given by tbe state tribunals contrary to that 
given by the circuit court. The fédéral courts hâve an independent juris- 
diction In the administration of state laws, co-ordinate with, and not 
subordlnate to, that of the state courts, and are bound to exercise their own 
judgment as to the meaning and eftect of those laws. The existence of two 
co-ordinate jurlsdictions in the same territory is peculiar, and the results 
would be anomalous and inconvénient but for the exercise of mutual re- 
spect and déférence. Since the ordinary administration of the law is 
carried on by the state courts, it necessarily happens that, by the course of 
their décisions, certain rules are established which become rules of prop- 
erty and action in the state, and hâve ail the efCect of law, and which it 
would be wrong to disturb. .This is especially true with regard to the law 
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of real estate and the construetion of state constitutions and statutes. Such 
established rules are always regarded by the fédéral courts, no less than by 
the State courts themselves, as authorltative décisions of what the law Is. 
But where the law has not been thus settled, it Is the right and duty of 
the fédéral courts to exercise their own judgment, as they aiso always do 
in référence to the doctrines of commercial law and gênerai jurisprudence. 
So when contracts and transactions hâve been entered into, and rights hâve 
accrued thereon under a particular state of the décisions, or where there 
has been no décision, of the state tribunals, the fédéral courts properly 
claim the right to adopt their own interprétation of the law applicable to 
the case, although a différent interprétation may be adopted by the state 
courts after such rights hâve accrued. But even in such cases, for the sake 
of harmony, and to avoid confusion, the fédéral courts will lean towards 
an agreement of views with the state courts if the question seemed to them 
balanced wlth doubt. Acting on thèse prlnciples, founded, as they are, on 
comity and good sensé, the courts_i)f the United States, without sacrificing 
their own dignity as independent tribunals, endeavor to avoid, and in most 
cases do avoid, any unseemly conflict with the well-consldered décisions of 
the state courts. As, however, the very object of giving to the national 
courts jurlsdictlon to admlnister the laws of the states In controversles be- 
tween cltizens of différent states was to institute independent tribunals 
which it mlght be supposed would be unafCecteâ by local préjudices and 
sectional vlews, It would be a derelictlon of their duty not to exercise an 
independent judgment in cases not foreclpsed by prevlous adjudication. As 
thls matter has received our spécial considération, we hâve endeavored thus 
brlefly to state our views with dlstinctness, in order to obviate any misap- 
prehensions that may arlse from language and expressions used in previous 
décisions. The principal cases bearing upon the subject are referred to In 
the note, but it Is not deemed necessary to discuss them In détail. In the 
présent case, as already observed, when the transactions in question took 
place, and when the décision of the circuit court was rendered, not only 
was there no settled construction of the statute on the point under con- 
sidération, but the Missouri cases referred to arose upon the Identical trans- 
actions which the circuit court was called upon, and which we are now 
called upon, to consider. It can hardly be contended that the fédéral court 
was to walt for the state courts to décide the merlts of the controversy, and 
then slmply reglster their décision, or that the judgment of the circuit court 
should be reversed merely because the state court has slnce adopted a 
différent vlew. If we could see falr and reasonable ground to acquiesce in 
that View, we should gladly do so; but, in the exercise of that Independent 
judgment which it is our duty to apply to the case, we are forced to a 
différent conclusion. Pease v. Peek, 18 How. 595, and Morgan y. Curtenlus, 
20 How. 1, in which the opinions of the court were delivered by Mr. Justice 
Grier, are preclsely in point." 

In Pease v. Peck the court said: 

•'There are, it is true, many dicta to be found in our décisions averrlng 
that the courts of the United States are bound to follow the décisions of 
the state courts on the construction of their own laws. But although 
this may be a correct, yet a rather strong, expression of a gênerai rule, it , 
cannot be received as the enunciatlon of a maxlm of universal application. 
Accordingly. our reports furnish many cases of exceptions to it. In aU 
cases where there is a settled construction of the laws of a state, by Its 
highest judicature, establlshed by admitted précèdent, it is the practice of the 
courts of the United States to recelve and adopt it without criticism or. 
further inquiry. But, when this court hâve first decided a question arising 
under state laws, we do not feel bound to surrender our convictions on 
account of a contrary subséquent décision of a state court, as in the case 
of Rowan v. Runnels, 5 How. 139. When the décisions of a state court 
are not consistent, we do not feel bound to follow the last, If it is contrary 
to our own convictions; and much more is this the case where, after a Ion? 
course of consistent décisions, some new iight suddeniy sprlngs up, or an 
excited public opinion has elicited new doctrines, subversive of a former 
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safe précèdent Cases may exlst, also, when a cause is got up In a State 
court for the very purpose of anticipatlng our décision of a question known 
to be pending in this court. Nor do we feel bound in any case In which a 
point Is flrst ralsed in tlie courts of tlie United States, and lias been decided in 
a circuit court, to reverse xliat décision contiary to our own convictions, in 
order to conform to a state décision made in the meantlme. Sucli décisions 
bave not the character of establlshed précèdent déclarative of the settled 
law of a State. Parties who, by the constitution and laws of the United 
States, hâve a right to bave their controversies decided In their trlbunals, 
bave a right to demand the unbiased judgment of the court" 

The décision of the state court which we are asked to foUow seema 
to us to be in plain conflict with the weight and gênerai current of 
authority on the subject. It is, too, not only not the logical resuit of 
the previous décisions of that court, which may be deemed relevant 
to the question, but, as we think, distinctly inconsistent with them, 
and therefore ought not to be accepted as a déclaration of the set- 
tled law of the state. Nor can we yield to the view so enunciated on 
the gronnd that the question is 'Ijalanced with doubt." "If we could 
see fair and reasonable ground to acquiesce in that view, we wonld 
gladly do so; but, in the exercise of that independent judgment 
which it is our duty to apply to the case, we are f orced to a différent 
conclusion." 

We think that, upon the facts alleged, the circuit court erred in 
refusing a temporary restraining order and in dismissing the bill. 
The order of dismissal is therefore reversed, and the cause remanded, 
with instruction for further proceedings not inconsistent with this 
opinion. 



McLEOD et al. v. RECEVEUR, Treasurer. 
(Circuit Court of Appeals, Seventh Circxiit January 6, 1896.) 
No. 224. 
JnBGMBNTS — Collatéral Attaok — Détermination bt Board of Assbss- 

MENT. 

The property of the K. & I. Bridge Co., which owned a bridge over the 
Ohlo river from the Kentucky to the Indiana shore, having been placed 
in the hands of reeelvers, the treasurer of F. county, Ind., in which 
county the terminus of the bridge lay, Intervened in the suit in which tha 
reeelvers were appolnted, alleglng that the state board of equalizatlon had 
assessed the property of the bridge Company for taxation at $200,000, and 
asklng that the reeelvers be ordered to pay the taxes levied upon such 
assessment. The reeelvers answered, alleglng their willlngness to pay the 
tax upon a proper assessment, but averrlng that the board of equaliza- 
tlon had been led, through misrepresentatlon, to belleve that the property 
of the bridge company in Indiana included ail Its property extending to 
a point in the river near the Kentucky shore, whereas the boundary of 
the state and the bridge company's property therein extended only to low- 
water mark on the northem shore, and that, by mlstake and error, said 
board had determlned, against the statements of protest of the bridge 
Company, that Its property extended to the further llmit, and had accord- 
ingly assessed its property in Indiana at $200,000, when the same was not 
in fact worth more than $45,000. Thèse averments of the answer were 
stricken out, on motion of the Intervener, and the taxes were ordered to be 
paid. Beld, that as the board of equalizatlon, in determlnlng what prop- 
erty was to be assessed, and in fixing the amount of the assessment, acted 
judlclally, and had jurlsdiction to détermine such questions, its judgment 
could not be questioned collaterally, and the order should be afflrmed. 
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Eeld, further, that the opportunlty afforded to the bridge Company to be 
heard before the board of equalization, of whlch it appeared that it had 
avalled Itself, was sufllcient to satlsfy the coustitutional requirement of 
due process of la-w. 

Showalter, Circuit Judge, dissentlng. 

Appeal to the Circuit Court of the United States for the District of 
Indiana. 

In a suit in the circuit court of the United States for the district of 
Indiana, wherein the Youngstown Bridge Company was complainant, and 
the Kentucky & Indiana Bridge Company and others were défendants, the 
appellants were appointed receivers of the property of the company défend- 
ant in that blU. The défendant corporation was the owner of a bridge 
spanning the Ohio river at or near Louisville, in the state of Kentucky, and 
New Albany, In the state of Indiana, wlth considérable property in both 
of such States adjacent to the terminl of the bridge. The state board of 
equalization of Indiana assessed the property of the Kentucky cfe Indiana 
Bridge Company in the years 1891, liH)2, and 1893 at something over 
$200,000. The taxes levied by the state of Indiana and by the county of 
Floyd for such years, respectlvely, upon the basis of that assessment, re- 
malning unpaid, the treasurer of Floyd county, In whlch county the prop- 
erty in the state of Indiana belongîng to the Company was situated, and 
who, by law, is charged wlth the duty of coUecting such taxes, on the 29th 
of May, 1894, filed hls Intervenlng pétition, setting forth that the taxes for 
those years were levied by the state of Indiana and by the county of 
Floyd upon the property of the company situated within the state of Indi- 
ana aijd in the county of Floyd and north of the low-water mark of the 
Ôhlo river; that such taxes, remalnlng due and unpaid, constituted a iirst 
lien upon ail the property of such bridge company; and asking for a decree 
that the receivers be adjudged to pay the same out of any funds in their 
liands. To that pétition the receivers made answer, inter alla, as foUows: 
"Your respondents, for further answer, state that they are, as receivers, un- 
der the order of thls court, ready and willing and able to pay any taxes 
due the county of Floyd and state of Indiana, for either of the years named, 
—1891, 1892, 1893. They state that the assessments upon the property of sald 
Kentucky and Indiana Bridge Company for the years above named were 
not legally, falrly, justly, and equltably assessed by the state board of 
equalization Of the state of Indiana, and that the amount of property be- 
longîng to the said Kentucky and Indiana Bridge Company, In the state of 
Indiana, was unfali-ly and improperly represented to said state board of 
equalization of the state of Indiana, and that, by reason of said unfair, im- 
proper, and incorrect représentations of the property of sald Kentucky and 
Indiana Bridge Company, the valuatlon placed thereon was greatly in ex- 
cess of the fair, Just valuatlon of said property, due from any standpoint 
whatever. Respondents further say that the sald board of equalization were 
led to belleve, and dld believe, against the statements and protest of said 
Kentucky and Indiana Bridge Company, that the property to be assessed, 
and that was assessed, and was considered in the valuatlon of said prop- 
erty, was to be the channel of the Ohlo river on the Kentucky slde; that 
sald board of equalization clalm that the property of the Kentucky and 
Indiana Bridge Company, for the purpose of valuatlon aforesaid, should 
be held as extendlng to what is known as 'Sand Island,' in the Ohio river, 
near the Kentucky shore; whereas the property of the Kentucky and Indi- 
ana Bridge Company, for purposes of valuatlon and taxation in the state 
of Indiana, does not extend further than the low-water mark on the Indiana 
side; that the members of the state board of equalization were mlsled by 
the statements and représentations of a member thereof, who resided in the 
clty of New Albany, and who assumed to know the clrcumstances and 
relations of the property, and said valuatlon was made through mistake 
and error as to the amount of property belongîng to sald company in 
the state of Indiana. Your respondents state, and charge the fact, and be- 
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lleve, that In the said valuation of the Kentucky and Indlana Bridge Com- 
pany property, for the purpose of taxation, the property of sald company 
was considered to be and held as extending to the channel of the river on 
the Kentucky side, which would be about eighteen hundred feet further Into 
the channel of the Ohlo river than by law It could extend for purposes of 
taxation. Your respondents further state that the cost of ail the property of 
the Kentucky and Indlana Bridge Company in the state of Indlana could 
not exceed $45,000, and yet, by the inducements and représentations, at the 
tlme said amount was first assessed against said property, the valuation 
was placed at the sum of $200,000, more than four times Its original cost, 
and far greater than could be reasonably, fairly, and Justly, under ail the 
circumstances, placed upon the property of the Kentucky and Indlana 
Bridge Company for the purpose of taxation. Your respondents further 
allège, and they stand ready to prove, that, on account of said misrepre- 
sentations and statements and mistakes as to the amount of property of 
the Kentucky and Indiana Bridge Company in the jurisdictlon of the state 
of Indiana, this erroneous and unjust and unlawful assessment was placed 
upon the property of sald company. Your respondents further state that 
said facts were placed before said board of equalization, and that said 
Kentucky and Indiana Bridge Company protested against any part of Its 
property south of the low-water mark on the north bank of the Ohio 
river belng considered in the valuation of its property for taxable purposes, 
but that in défiance of the rights of the Kentucky and Indiana Bridge 
Company, and owlng to the persuasions and représentations of said mem- 
ber of said board of equalization residlng in New Albany, said state 
board of equalization, in the beginning of said valuation, as above set 
forth, was induced to place sueh excessive, erroneous, unjust, and unlaw- 
ful valnation upon the property of the Kentucky and Indiana Bridge Com- 
pany for the years 1891-2-3. Respondents further state that said prop- 
erty, elther actually or relatively, was of no greater value than $45,000; that 
they hâve ofCered to pay, and do hereby again offer to pay, to the county 
and state aforesaid, taxes for 1891, 1892, and 1893, on sald valuation of $45,- 
000; and that taxes on sald amount is ail that should be placed by thls 
court upon this property for the years above named." The intervenlng peti- 
tioner thereupon moved to strike out the paragraphs of the answer quoted, 
upon the ground that each of said paragraphs states matters, and only mat- 
ters, impertinent and irrelevant, and in no way matertal to the défense of 
the pétition. The court sustained the motion, and struek out the para- 
graphs referred to; and the receivers withdrawing ail other défenses stated 
in their answer, and electlng to stand upon and abide by their exception to 
the order and ruling of the court sustaining the Intervenlng petitioner's ex- 
ception to, and motion to strike out, the paragraphs referred to, and re- 
fusing to answer further, the court decreed that the receivers pay to tne In- 
tervening petitioner the amount of taxes shown to be due by tne inter- 
vening pétition, from which decree thls appeal Is taken. The case is re- 
ported as Youngstown Bridge Co. v. Kentucky & I. Bridge Go. (Treasurer 
of Floyd County, Intervener), G4 Fed. 441. 

Bennett H. Young, for appellants. 

W. H. H. Miller, F. Winter, J. B. Elam, and E. B. Stotsenburg, for 
appel lee. 

Before WOODS, JE.NKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, after statement of the facts, delivered 
the opinion of the court. 

The action of the state board of equalization in the assessment of 
the property of the Kentucky & Indiana Bridge Company is attacked 
upon the ground that it was illégal, unfair, unjust, and inéquitable; 
that the amount of property belonging to the company in the state 
of Indiana was unfairly and improperly represénted to the board, and 
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by reason of iBuck unfair, improper, and incorrect représentations the 
value placed théreon was largely in exCess of its fair and just valu- 
ation; tàat thô bôard was led to beliere, and did believe, that tlie 
property to be assessed, and that was assessed and considered, in tbe 
valuation of the property, was to tbe chaiinel of tbe OMo river on 
tbe Kentucky side; that the board beld that tbe property of the Com- 
pany, for tbe purpose of valuation, sbould be beld to extend to Sand 
Island, in the Obio river, near the Kentucky sbore; whereas, as is as- 
serted by tbe answer, it only extended, for tbe purposes of valuation 
and taxation in the state of Indiana, to low-water mark on the Indi- 
ana side; that the members of tbe state board were misled by mis- 
representation, and that such valuation was made tbrougb mistake 
and error as to the amount of property belonging to tbe Company in 
the state of Indiana, and, by reason of such misrepresentation, prop- 
erty of only 145,000 in value was assessed of the value of $200,000. 

It is, no doubt, true, as urged by the counsel for tbe appellants, 
that a judgment pronounced by a tribunal baving no authority to dé- 
termine a matter in issue is necessarily and incurably void, and that 
such want of jurisdiction may be sbown in any collatéral or other 
proceeding in which it is drawn in question. That principle, how- 
ever, bas no proper relation to the case in band, because it is unde- 
nied and undeniable that the board of equalization bad tbe power to 
assess, and tbe state of Indiana and the county of Floyd bad lawful 
right to tax, the property of the bridge company lying within the 
county of Floyd. The officers of tbe board of equalization, in esti- 
mating tbe value of property for taxation, act judicially. Tbeîr judg- 
ments in cases within their jurisdiction, in tbe absence of fraud, are 
not open to collatéral attack. Tbey can only be impeached in a di- 
rect proceeding. Stanley v. Supervisors, 121 U. S. 535, 550, 7 Sup. 
et. 1234 This immunity from collatéral attack is applied not merely 
to courts of inferior jurisdiction, but to tbe numerous spécial tri- 
bunals through whicb the authority of the state is exercised. City 
of Ft Wayne v. Cody, 43 Ind. 197; Eicketts v. Spraker, 77 Ind. 371; 
O'Boyle v. Shannon. 80 Ind. 159; Garvin v. Daussman, 114 Ind. 436, 16 
N. E. 826; Jackson v. Smith, 120 Ind. 520, 22 N. E. 431; Eailroad Go. 
V. Soice, 128 Ind. 105, 27 N. B. 429; Eailroad Co. v. Sutton, 130 Ind. 
405, 30 N. E, 291; Patoka Tp. v. Hopkins, 131 Ind. 142, 30 N. E. 896; 
Cole V, State, 131 Ind. 591, 31 N. E. 458. Hère tbere is no suggestion 
of fraudulent conduct upon tbe part of tbe board of equalization. 
Itfl officers were charged witb the duty of assessing the value of the 
property of the bridge company lying within tbe state of Indiana. 
Tbey did not seek or attempt to make any assessment upon property 
witbout the boundaries of the state. It was tbeir duty to ascertain 
tbe extent of tbe proi>erty of tbe bridge company lying within tbe 
state, and to déclare its fair value. It is, in effect, charged that tbey 
committed an error of judgment, being misled to believe that tbe 
boundary Une of tbe state was below low-water mark in the Obio 
river, and so placed upon tbe property lying within the state a greater 
valuation than tbey otherwise would bave done; in other words, 
that, tbrougb a mistake of fact and error of judgment, the property 
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of the bridge company lying within the state was excessively valued. 
The board of equalization had, however, jurisdiction of the subject- 
matter, and, as obserred by Chief Justice Ryan, "had jurisdiction to 
commit the error"; and its détermination, however erroneous, cannot 
be impugned collaterally. Jurisdiction existing, any order or judg- 
ment is conclusive in respect of its own validity in a dispute concem- 
ing any right or title to be derired through, or anythiug done by vir- 
tue of , its authority. It is true that, with respect to thèse spécial 
tribunals for assessment of property, évidence of excessive valuation 
is sometimes admitted; but it is so received in connection with other 
testimony to establish a charge of fraudulent conduct on the part of 
the board. Eailroad Co. v. Backus, 154 U. S. 421-435, 14 Sup. Ct. 
1114. Hère, however, there is not only no imputation of fraud, but 
any such suggestion is refuted by the assertion of the answer that 
the over-valuation was made through mistake or error. 

The law of Indiana does not seem to afford a remedy to the prop- 
erty owner by review of the action of the board of equalization to 
avoid an assessment unjust because above the real value of the prop- 
erty. The board met at stated times, regulated by law, and ail par- 
ties in interest had the right to appear before the board, and to be 
heard; and, as matter of fact, the bridge company appeared before 
the board, and was heard. This is sufificient to meet the constitu- 
tional requirement that one shall not be deprived of his property with- 
out due process of law. Paulsen v. Portland, 149 U. S. 30, 13 Sup. 
Ct. 750. It is not essential that a right of appeal to the courts should 
be provided. 

We are of opinion that the decree appealed from must be aflBirmed. 

SHOWAIiTER, Circuit Judge (dissenting). Appellee stated in his 
pétition: 

"That there Is due from sald Kentucky and Indiana Bridge Company, 
♦ ♦ • for State and county taxes to said Floyd county and state of Indiana, 
$5,693.12. That sald taxes were assessed agalnst the foUowing property of 
the Kentucky and Indiana Bridge Company wlthln sald Floyd county, to wlt: 
For the years 1891, 1882, and 1893 on «Vioo miles of first main track, $175,- 
000; on iVioo miles of second main track, $30,000; on so/^j,, miles of rolling 
stock, $1,050; and on Improvements on right of way, $180.00,— the same being 
the property of sald company, sltuated within the state of Indiana, said coun- 
ty, and north of low-water mark of the Ohio river. Sald taxes are as foUows 
[alleging $1,717.55 to be the amount for 1891, $2,140.12 for 1892, and $1,835.45 
for 1893]." 

Appellants filed an answer, consisting of 16 paragraphs. Of thèse, 
the first 8 were stricken ont on appellants' motion j the remainder, 
by the court. At law, a détective déclaration may be aided by ad- 
verse pleadings. In chancery, as I understand, the decree must be 
supported by the bill or pétition. The order appealed from hère 
must, in any event, therefore, be supported by the pétition. If, in 
debt on a judgment, plaintiff should aver in his déclaration that at a 
certain time he obtained a judgment against the défendant for a cer- 
tain sum, without stating what court, or that any court or judicial 
ofBcer, rendered such judgment, such déclaration would be ill. Hère 
it is averred that appellee is treasurer of Floyd county, but not that 
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the board of tax commissionera (called in the statement of facts the 
"State Boatd of Equalization") or ajiy authority known to the law 
made the assessment on the property described. I do not well see 
how, upon the document flled by appellee, as shown in this record, 
any decree against appellants can be supported. 

In the averments of the answer stricken ont by the court, appel- 
lants stated, in substance, that the property in question lay across the 
state line, very much the larger portion being in Kentucky. Their 
proposition is that a valuation or assessment by the Indiana board 
of tax commissioners upon a pièce of real estate which crosses the 
territorial limit of Indiana is void. Assuming that part of the tract 
hère in question is in fact in Kentucky, then there was no valuation 
or assessment on the other portion, and the alleged tax is void. On 
the other hand, while the taxing authority muit oftentimes, in order 
to identify a tract of land for purposes of assessment, détermine for 
itself where the state line is, yet such détermination is not, and from 
the nature of the case cannot be, conclusive. It is out of the ques- 
tion to say that a taxing agent deriving authority from Indiana can 
fix a tax lien on laud in Kentucky, or that the status of a pièce of 
land, as being in one state or the other, is conclusively determined 
by the ûsding of any taxing agent in either state. The ruling of the 
board of tax commissioners upon its own jurisdiction is not conclu- 
sive. I think appellants were entitled to a hearing upon their aver- 
ment that land on the southern side of the state line was considered 
in the assessment. Eailroad Co. v. Backus, 154 U. S. 435, 14 Sup. Ct 
1114, seems to sustain this view of the case. 



SULLIVAN V. OOLBY. 

(Circuit Court of Appeals, Seventh Circuit January 6, 1898.) 

No. 247. 

1. EKCErvBRS — Interpbbkncb with Possession. 

A court of èQuity may enter a nile requlrlng one to show cause why he 
should not surrender to a receiver appointed by It certain real estate, and 
may on the hearing détermine and enforce the rights of the receiver 
against the party accused of interférence with his possession or manage- 
ment, unless the answer should set up some right or title of which a trial 
by jury is claimed. 

2. EsTOPPBi, BY Rbcobd— Admissions in Pleading. 

Any confession or admission made In pleadlng in a court of record, 
whether express, or Implied from pleading over without a traverse, wlU 
preclude the party from afterwards contesting the same fact In any subsé- 
quent suit with hIs adversary, though there is no adjudication upon the 
point, 

â. EsTOPPBL BT Plbadings— Inconsistent Positions. 

Where one. In a pleading, bases his right to possession of land on the 
ground that a lease to him bas not yet expired, and his adversary accepts 
this as an assurance that his possession wlll not become hostile to the lat- 
ter's title, and that It cannot, except upon an open change of his attitude, 
become adverse, he cannot thereafter claim title by adverse possession. 
4 EsTOPPjEL — Ignorance of Facts. 

Ignorance or mlstake, if it arlses from culpable négligence, wlll not pre- 
vent an estoppeL 
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6. Wbight op Evidence— Witedrawal op Question pkom Jury. 

When the truth of the matter is so manifest upon the entlre évidence 
that It will be the plain duty of the court to set aslde any verdict to the 
contrary, it is proper, by a peremptory instruction, to withdraw the ques- 
tion from the jury. 

6. Dbclaratioîjs as to Title — Estoppel. 

Where one's possession of a tract is of the whole, as a single body ol 
land, so that an unqualified déclaration or claim by him in respect to his 
possession or ownership of a part by necessary Implication includes the 
whole, an estoppel in pals arlsing out of such déclaration extends to the 
whole of the tract, In the absence of facts in évidence limiting its scope. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This was an action by Charles L. Colby against Cornélius Sullivan. 
There was a judgment for plaintifl, and défendant brings error. Af- 
flrmed. 

Kichard Prendergast, for plaintiff in error. 

J. L. High and H. W. Booth, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The question presented by this appeal 
is whether the court erred in directing a verdict for the défendant in 
error, who was the plaintiff in the action. The oral argument left 
us in doubt, but a fuller study of the case bas brought us to the con- 
clusion that the instruction was justifled. The action was in eject- 
ment for the recovery of a tract of land, containing about 100 acres, 
in the S. i of section 25, at Riverside, 111., owned prior to March, 1872, 
by David A. Gage, and by him conveyed, with other lands, by deed, 
which was flled for record March 12, 1872, to the Riverside Improve- 
ment Company. That company caused the land to be platted, and 
the plat to be recorded, as the Third Division of Riverside, but it is 
agreed that the land bas remained inclosed as a single tract, with- 
out marks upon the ground to indicate blocks, lots, or streets, and 
that streets hâve not been opened upon it. The Riverside Improve- 
ment Company, and its grantees, the Riverside Water & Cas Works 
Company and the Chicago & Great Western Railroad Land Com- 
pany, executed to différent parties trust deeds and mortgages of va- 
rions lots of the division, including the lots constituting the land in 
controversy; and by sales upon foreclosure and other mesne couvey- 
ances, the title became duly vested in Charles L. Colby, the plaintifl 
in the action. Under the gênerai issue the plaintiff in error, Cor- 
nélius Sullivan, endeavored to establish title in himself to the entire 
tract by reason of adverse possession for twenty years, and to a part 
of the land by proof of possession under color of title and payment of 
taxes for seven years or more before the action was brought. The ac- 
tion was commenced in December, 1892, and upon the proof, which 
upon this point is not without conflict, it seems probable that in the 
fall of 1872 Sullivan inclosed the land by building or rebuilding a 
fence upon one side of it, — the land being worth at that time from 
$1,500 to $2,000 per acre, — and that since that time he bas been in 
possession, asserting, as a number of witnesses bave testifted, an un- 
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deâned ownership or înterest in the land, though, upon his own tes- 
timony, the strong probability is that when he took possession he 
made no prêteuse of ownership, and had no intention of asserting or 
of acquiring any interest, unless it was a leasehold or mère license. 
He had no other right, and knew that the land had been sold by Gage 
to the improTement company. There is évidence, too, of an arrange- 
ment, or consent of that company, that Gage should remain in pos- 
session until the land was required for improvement in accordance 
with the company's scheme, and that he did continue to use the land 
in connection with an adjacent farm until August, 1872, when he sur- 
rendered control to Sullivan, who theretofore had been in his employ, 
and to whom he was considerably indebted. If there was not an 
actual transfer of possession by one to the other, it is certain that 
Sullivan's possession immediately foUowed that of Gage, and that, 
in constructing the fence put upon the land in dispute, he used lum- 
ber taken from fences on the adjacent farm leased of Gage, of which 
he obtained possession at or near the time when he assumed control 
of this land. Unless it was under or by permission of Gage, his en- 
try upon the land was without justification or pretense of right. It 
was vacant property, where cattle and horses — ^his own, with oth- 
ers — were wont to run; "and in order to keep my horses there 
straight," he testified, "and improve the country, ï erected a fence 
there, because nobody claimed to own it. It was no man's property, 
and I thought I would take care of it, as long as I didn't see anybody 
else that wanted it." But as he also testified, and in some measure 
was corroborated by other witnesses, to the effect that he took pos- 
session under a claim of title, and ever since has asserted exclusive 
ownership, it is conceded that if the case turned upon the inquiiy at 
what time, and under what assertion of right, he entered, the ques- 
tions should hâve gone to the jury. 

Upon other facts, now to be stated, the court below deemed Mr. 
Sullivan estopped to assert adverse possession or ownership of the 
property. In 1874 Alpheus C. Badger brought, in the circuit court 
of Cook county, a bill for the appointment of a receiver of the Chi- 
cago & Great Western Eailroad Land Company, which then held 
the title to the premises conveyed by Gage to the Kiverside Improve- 
ment Company, subject to varions mortgages and trust deeds, for 
the foreclosure of which suits were instituted about the same time in 
the same court. William D. Kerfoot was appointed receiver, upon 
Badger's bill, which was brought for the protection of mortgage bond- 
holders, to whose rights Colby, the défendant in error, succeeded by 
purchase. The bills for foreclosure and the Badger bill were Consol- 
idated by order of the court, and heard, in 1877, as ône cause, under 
the title of "Peck et al. v. The Chicago and Great Western Eailroad 
Land Company et al."; and, under the decrees of foreclosure therein 
rendered, the lots comprising the land in controversy were sold by a 
spécial commissioner, Clarence I. Peck purchasing most of them in 
behalf of the complainants in the Peck suit. In October, 1880, when 
the period of rédemption from the sale was about to expire, the re- 
ceiver, Kerfoot, at tiie instance of Peck, flled in the court a pétition 
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against Sullivan, descrlbing the portions of the land in controversy 
covered by Peck's certiflcate of purchase, and alleging that SuUi- 
Tan had taken possession thereof , and had fenced and was holding the 
same, notwithstanding a demand by the petitioner for possession, 
which, it "was charged, was an interférence with the receiver in the 
discharge of his trust. Upon this pétition the court granted a rule 
upon Sullivan, October 4, 18S0, to shovsr cause on the next Monday 
why he should not surrender to the receiver the real estate described 
in the pétition. The pétition was entitled, and the rule was entered 
in the case of, "Badger v. The Chicago and Great Western Eailroad 
Land Company;" and under that title Sullivan, at the required tirae, 
filed a sworn answer, setting up : (1) That he had not been served with 
process, or in any way made a défendant, and was advised that the 
court had no jurisdiction to enter the rule, or to pass upon the ques- 
tion between him and the parties or the receiver. (2) That the re- 
ceiver has no title to the premises. (3) That none of the parties has 
title thereto. (4) "That in the year 1873, prier to the commencement 
of this suit, one David A. Gage was the owner of the land in (jues- 
tion, and at said time said Gage was indebted to this respondent in 
a large sum of money (|2,000 or thereabouts), and, being unable to 
pay said debt, the said Gage gave to this respondent a lease of the 
property in question at a reasonable rent per annum, — said rent to 
be applied to the extinguishment of said indebtedness, — and the lease 
was to continue until said indebtedness was fully paid." "This re- 
spondent says that he is Ignorant of the exact amount of land claimed 
by said receiver, but that at a reasonable rent per annum for the 
same, to wit, |100 per annum, said debt has not been paid. Respond- 
ent f urther says that said lease above mentioned was accepted by him 
from said Gage, and in pursuance of thé same he entered into pos- 
session of said premises at the time, and has been in undisputed pos- 
session of the same ever since," And (5) "that said receiver has never 
been in possession of said property, and has not laid claim to the 
same, to his knowledge, until within the last f ew weeks." The mat- 
ter was disposed of by an order of the court entered October 20, 1880, 
of the ténor f ollowing : "On reading and filing the answer of Cornélius 
Sullivan, it is ordered that the rule on him to show cause, heretof ore 
entered herein, be, and the same is hereby, discharged." 

In behalf of the plaintifE in error, it is insisted that thèse proceed- 
ings do not constitute an estoppel of record, for the reasons — First, 
that the court had no jurisdiction to entertain the pétition of the re- 
ceiver; and, second, that it does not appear but that, the lack of ju- 
risdiction being conceded, the court discharged the rule without con- 
sidering the merits of the pétition, or of the fourth clause of the an- 
swer, and that there is no estoppel in pais, because the answer was 
flled under the mistaken belief that the pétition described and had 
référence to another tract of land, known as the "Badger Farm," of 
which he was in possession at the time. We entertain no doubt of 
the power or jurisdiction of a court of equity to enter such rules, and 
upon the hearing to détermine and enforce the rights of the receiver, 
against a party accused of interférence with the receiver's possesaiou 
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or management, nnless, in his answer to the rule, he should set up 
some right or title of which he had and should claim the right of trial 
by jury, in which case, as we suppose, the rule would be discharged 
without any attempt to détermine or adjudge the truth of the an- 
swer. But an adjudication upon matter alleged in a proceeding or 
pleading in a court of record, it would seem, is not necessary to create 
an estoppel against a contrary or inconsistent assertion in any subsé- 
quent suit with the same adversary, or his privies ia estate or in law. 
"Any confession or admission made in pleading, in a court of record, 
whether it be express, or implied from pleading over without a trav- 
erse, will forever preclude the party from afterwards contesting the 
same fact in any subséquent suit with his adversary." This is the 
définition of "estoppel by matter of record." Bouv. Law Dict. (llth Ed.) ; 
Com. Dig. There was in this case no traverse by the receiver, or by 
any party, of the facts alleged in the answer; and the legitimate if not 
necessary conclusion, from the face of the record, accords with the 
uncontradicted évidence upon the point, that the receiver and other 
parties in interest were content with the statements or admissions 
of the answer, since they removed ail question of adverse possession, 
and on that ground acquiesced in a discharge of the rule. The an- 
swer showing no other ground which was tenable, it must be pre- 
sumed that the court proceeded upon that ground. The case there- 
fore cornes within the rule declared in the récent case of Davis v. 
Wakelee, 156 U. S. 680, 689, 15 Sup. Ct. 555, where it is said: 

"It may be laid ddwn as a gênerai proposition that where a party assumes 
a certain position in a légal proceeding, and succeeds in malntaining that 
position, he may not thereafter, simply because his interests hâve changed, 
assume a contrafy position, especially If it be to the préjudice of the party 
who has acquiesced in the position formerly taken by hlm." 

Our conclusion, therefore, is that there was a complète estoppel 
of record against the assertion by the plaintiff in error of any prior 
right or interest in the land, différent from the right then set up in 
his answer. But the estoppel of record, being technical and subject 
to strict construction, does not in itself exteud, as we suppose, be- 
yond the lots described in the pétition of the receiver, and, as a por- 
tion of the land in dispute was not included in that description, does 
not dispose of the entire controversy. 

This brings, us to the position asserted at the hearing by counsel 
ïor the plaintiflf in error, that, if there is any estoppel in the case, it is 
not of record, but an estoppel in pais, and that essential éléments of 
^uçh an estoppel are not proyed. We are of opinion, however, that 
the évidence of such an estoppel is ample, and, in every essential par- 
ticular, without conflict. For the purpose of this proposition, it 
maybe assumed, though not necessarily, that the order of the court 
discharging Sullivan from the rule tô show cause was not based upon 
the fourth clause of his answer, and that for that reason a strict es- 
toppel of record is not ^hown. The fact remains that the answer, 
with the added sanction of an oath, -yvas flled. It was the duty of 
Sullivan. thereibytodefine his position, and, when so deflned, it was 
the privilège oî the receiver and other parties interested to count 
upon his abiding by it. Even without évidence directly to the point. 
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the faîr inference wonld be, and so is the uncontradicted eyidence, 
that they did accept the answer as an assurance that the possession 
of Sullivan was not hostile to their title, and could not, except upon 
an open change of his attitude, become adverse. The attempt was 
made by Sullivan to testify that he did not know the contents of the 
receiver's pétition, and supposed that he was called upon to answer in 
respect to his possession of the Badger farm, and so it ia urged that 
he ought not to be precluded by a mistake. If, under the circum- 
stances, he was in fact mistaken, it was the resuit of gross and in- 
excusable négligence, the conséquence of which should be borne by 
himself, rather than by those who were lulled thereby to sleep upon 
their rights. Smith v. Newton, 38 111. 230; Hill v. Blackwelder, 113 
111. 283; Eice v. Bunce, 49 Mo. 231; Ealey v. Williams, 73 Mo. 310; 
Beardsley v. Foot, 14 Ohio St. 414. "The rule has sometimes been 
stated," says Pomeroy, "as though it were universal, that an actual 
knowledge of the truth is always indispensable. It is, however, sub- 
ject to so many restrictions and limitations as to lose its character 
of universality. It applies in its full force only in cases where the 
conduct creating the estoppel consists of silence or acquiescence. It 
does not apply where the party, al though ignorant or mistaken as to 
the real facts, was in such a position that he ought to hâve known 
them, so that knowledge would be imputed to him. In such case 
ignorance or mistake will not prevent an estoppel. Nor does the 
rule apply to a party who has not simply acquiesced, but who has 
actively interfered, by acts or words, and whose affirmative conduct 
has thus misled another. Finally, the rule does not apply, even in 
cases of mère acquiescence, when the ignorance of the real facts was 
occasioned by culpable négligence." 2 Pom. Eq. Jur. § 809. But 
that Sullivan did not suppose that he was answering concerning his 
possession of the Badger farm, instead of the land in controversy, is 
demonstrated by his own testimony in response to questions of the 
court, which we quote: 

"The Court: When did the clty take possesslonï A. The dty tumed the 
Gage property over In trust to George Taylor. Q. When? A. 1873. Some 
time in X873. Q. You said a moment ago that you didn't know that that 
part of Mr. Gage's farm didn't belong to Mr. Gage untU the city took pos- 
session. When was that? A. Until George Taylor— Q. But when was 
that,— -In 1S74Î A. Yes, sir. Q. Then you found out that the Badger farm 
wasn't Gage's, but Badger's? A. Yes, sir; that the Badger farm wasn't 
Gage's, but belonged to Mr. Badger. But 1 still retained, still kept in pos- 
session of, the Badger property, because Mr. Gage made a deal with me 
at the time that he sold me the horses. Q. Did you know about that at that 
timeî A, No; I didn't know until there was a suit brought, and somebody 
tried to dispossess me. Q. When was that? A. 1873 or 1874. Q. Then 
you knew It was Badger's? A. Yes, sir. Q. Did you know It wasn't Gage's 
af ter that? A. Yes, sir; I knew It wasn't Gage's after that. Q. You knew 
Lhat you had no rlght to It under Gage's lease? A. There was nobody came 
to take possession — Q. Didn't you know that you had no rlght under your 
lease from Gage? A. I didn't know that I had no rlght under Gage's lease. 
I thought I had a; rlght; under Gage's lease until some time that some- 
body came to clalm the property. Q. Did you thlnk that this was a case of 
Badger trylng to get possession of the property?. Did you thlnk this case 
in which you flled your answer was a case of Badger trylng to get posses- 
sion of the property? A. No, sir; I didn't. I thought whèn I liled that 

v.7lF.no.4— 30 
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answpr tl»t It waa a case of somebody, but I wanted to be retalned ta that 
property nntll I had what I consldered my whole Indebtedaess oî $2,000 
out of It Q. But you knew that Gage had no rlght to It when yoU flled 
thls answer? A. I dldn't know that Gage had no right In It untll It was 
proved whether they had or not. Q. Dldn't you just say, a few moments 
ago, that you found out in 1874 that Badger owned that property, and that 
Gage had no rlght to itî A. I found out that somebody owned It, and that 
It was not a part of the Gage property that he turned over to me. Q. In 
1874? A. I don't know. I found out somethlng about It. Q. How dld you 
come to make thls affldavlt that you held under Gage? Thls affldavit Is six 
or eight years afterwards? A. Tes, sir; I understand. I made that affl- 
davlt because I consldered that— Nobody came and claimed It untll that 
tlme, and I dldn't know whether thèse parties owned It or not; and I 
consldered that the équivalent that Mr. Gage gave me for my $2,000, the 
money that he owed me, was not sufUcient In the brood mares that he 
turned over, and the small tlme that I had the farm. Q. You knew, Mr. 
Sullivan, that you would not hâve a rlght to hold Badger's property for a 
debt that Gage owed you? A. Oertalnly I knew It; aa soon as It was 
proved that Badger owned It. Q. Why dld you make thls affldavlt that you 
leased thls property? A. I thought that I had a rlght to hold It untll It was 
determined who owned the property." 

The truth of the matter was so manifest, upon the entire évidence, 
that it would hâve been the plainduty of the court to set aside any 
verdict to the contrary; and, that being so, it was not improper, by a 
peremptory instruction, to withdraw the question from the jury. So 
it has often been declared by the suprême court. Anaong the cases, 
see Improvement Co. v. Munson, 14 Wall. 442; Pleasants v. Faut, 22 
Wall. 116; Commissioners v. Clark, 94 U. S. 278; Eailroad Co. v. 
Jones, 95 U. S. 439; Gounty of Maçon v. Shores, 97 U. S. 272; Stewart 
V. Lansing, 104 U. S. 505; Eaudall v. Eailroad Co., 109 U. S. 478, 3 
Sup. et. 822; Commissioners v. Beal, 113 U. S. 227, 5 Sup. Ct. 433; 
Marshall .T. Hubbard, 117 U. S. 415, 6 Sup. Ct. 806; Eailroad Co. v. 
Converse, 139 U. S. 469, 11 Sup. Ct. 569. The estoppel in pais, which 
we think indisputable, though founded upon the answer which is the 
basis of the estoppel of record, reaches beyond the record and covers 
the entire controversy. Sullivan's possession, from the beginning, 
was of the entire tract in dispute, as a single body of land, so that 
any unqualifled déclaration or claim by him in respect to his posses- 
sion or ownership of a part of it by necessary implication included 
the whole. So the parties interested had a right to understand, as 
the évidence shows they did; and consequently the estoppel arising 
out of the déclaration, in the absence of facts in évidence to limit its 
scope, should be deemed equally broad. Seing by force of the estop- 
pel a tenant, admitted to possession by Gage, from whom Colby de- 
rived title, Sullivan, without first having openly disavowed that rela- 
tion, could not acquire an adverse title by paying taxes. Upon this 
point it has been suggested that if, after his conveyance of the land, 
Gage had acquired an outstanding title, Sullivan, as his lessee, could 
assert that title àgainst Gage's former grantees, but whether that 
would be so need not be consldered. Gage acquired no new title. 
He remained in possession by permission, and in subordination to the 
rights of his grantees; and, receivlng possession from him, as he is 
estopped to deny, Sullivan came into no better position. Assuming 
that the plaintifE in error, when he answered the pétition of the re- 
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ceiver, knew that the lots described composed the land now în dis- 
pute, it foUows, as was suggested by the court below, that the claim 
made in tliat answer that he held as tenant of Gage was a brealc in 
the continuity of his assertion of adverse possession; but we prefer 
to rest our décision upon the doctrine of estoppel, by which, in cases 
like this, a party is held responsible, not merely for the knowledge 
which he bad, but for that which under the circumstances he ought 
to hâve had. The judgment below is aflSrmed. 



PRESTON V. MUTUAL LIFE INS. CO. OF NEW YORK. 

(Circuit Court, D. Massacliusetts. December 24, 1895.) 

No. 386. 

1. New Trial— Unfaib Argumewt— Mattbr not in Evidbncb. 

In an action upon a Ufe Insurance pollcy which contained a warranty 
that the Insured would not die by hls own aet, whether sane or Insane, 
it appeared that the insured came to his death by drowning. Défend- 
ant put in évidence a wrlting found on his person, clearly indicating an 
intention to commit suicide. Plalntlff's counsel clalmed that this paper 
was written long before insured's death, and that he afterwards recov- 
ered from the suicidai impulse. And in his argument to the jury he 
stated for the first tlme that the paper itself bore évidence that it was 
written long prlor to the death; and he then produced a magnlfying glass, 
by the ald of which It was claimed there could be read upon the paper the 
name of a person with whom the Insured had sojourned some tlme before. 
Eeld, that this name was not In évidence, and, as défendant had no oppor- 
tunity to ofCer anything in explanation thereof, the use made of it must be 
considered as unfair, and a new trial sbould be granted, althougb no objec- 
tion was taken at the tlme. 

3. Samb— Public Poliot. 

A verdict in favor of a party whose conduct was calculated to Improp- 
erly influence the Jury upon a material question should be set aslde, and 
a new trial granted, on the ground of public pollcy, though such party 
may not hâve Intended to act improperly. 

This was an action by William T. Preston, as administrator of 
the estate of Arthur U. Preston, deceased, against the Mutual Life 
Insurance Company of New York, upon a policy of Insurance dated 
June 1, 1892, to recover the sum of |5,000. The défendant relied 
upon an agreement and warranty upon the part of the insured, 
Arthur U. Preston, that he would not die by his own act, whether 
sane or insane, within a period of two years from the date of the 
policy, and alleged that in violation of said agreement and warranty 
he died by his own act, by committing suicide within the time spec- 
ifled, namely, by drowning, on the 24th of September, 1893. Upon 
the body of the insured was found a paper reading as follows, 
which was put in évidence by défendant: "Goodbye Mother, Min- 
nie, Lizzie & Will, I could not be a burden — God hâve mercy on my 
soûl. Arthur." The jury returued a verdict for the plaintifO in 
the sum of $5,260, and défendant has now moved for a new trial. 

S. K. Hamilton, for plaintiff. 
Reginald Foster, for défendant. 
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ALDRIOH, District Judge. The question whether the writing 
found in Preston's pocket was written at or near the time of his 
death, in Crreenfleld, N. H., was an important and material question 
upon the trial. The plaintifE could only reliere himself from the 
conséquences necessarily following the natural import of such writ- 
ing bj showing that it was written at an earlier period, and by 
évidence, circumstantial or otherwise, that the deceaséd had re- 
coTered from the suicidai purpose; and upon this question there 
was oral and circumstantial évidence tending in the direction of 
the plaintiff's contention to this effect, and sufflcient, probably, to 
entitle him to go to the jury. The writing in which the deceaséd 
expressed his purpose was read in évidence to the jury by plaintiff's 
counsel, together with the name of Dea..A. N. Hardy, on the back 
thereof. It was not claimed or suggested until the closing argu- 
ment that the paper contained further évidence. The défendant 
might well hâve relied on what the plaintifE pointed ont and called 
attention to as ail that the paper contained. A careful examina- 
tion, without the aid of a magnifying glass, would not disclose any- 
thing further. Counsel for the plaintifE, in his closing argument, 
for the lirst time, and in support of his theory that the note was 
written at an earlier day, stated to the jury, with great force and 
emphasis, that the paper contained further and unmistakable évi- 
dence that it was written weeks before, and while the deceaséd was 
at Melrose, in Massachusetts, and, prodticing a magnifying glass, 
proceeded to demonstrate that by careful éxamînation under a glass 
the name of C. W. Whitten (a person with whom the deceaséd so- 
journed in Melrose) could be discovered on the paper at the place 
where the addi-ess would naturally appear. The défendant did not 
object, and the court did not interfère. While I do not say there 
was inténtiohal wrong or misconduct, I do think that the déclara- 
tion, the argument, and the production of the magnifying glass, at 
such a stage of the proceeding, rendered thé trial unfair, and that 
the déclaration and argument must be treated as prejudicial to the 
défendant, The défendant had no oppprtunity to make an issue, as 
he well might, whether there was any name there, and, if so, wheth- 
er it was the name of 0. W. Whitten, or in the handwriting of the 
deceaséd. He had no opportunity to answep in any way by évidence 
or argument, It appeared in évidence that the note to the family, 
and the napae bf Deacon Hardy, were in the handwriting of the de- 
ceaséd, but there was no évidence as tb the character of the writ- 
ing alleged to hâve been disclosed by the magnifying glass. It is 
a familiar rule that counsel must not, in argument, refer to matter 
not in évidente, to the préjudice of the adverse party, and that fail- 
ure to observe this rule is just ground for a new trial. The name 
to which counsel referred was not in évidence, in any proper sensé, 
and the intentional argument thereon must be treated as so far 
irregular as to entitle the défendant to a new trial. It is no suffl- 
cient answer in this case to say that objection should hâve been 
made at the time, for it often happens that harm of this character, 
once doue, cannot be cured. The f allure to object deprives the de- 
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fendant of the right of exception, but it does not relieve this court 
of its obligation to see that the parties hâve a fair trial. The pro- 
prieties of the administration of justice do not countenance a line 
of conduct which présents one side of a material question to a jury 
which is to détermine such question, and it is plain and unques- 
tionable that a verdict in favor of a party whose conduct was calcu- 
lated to improperly influence the jury upon a material question 
should be set aside, and a new trial granted, on the ground of public 
policy, though the party may not havé intended to act improperly. 
The duty of the court to see that a trial is fair, and that ail material 
questions are fairly presented, is imperative, and the duty to regu- 
late the proper conduct of a trial may be discharged either with or 
without motion. A case of such palpable unfairness might be pre- 
sented as to warrant the court in interposing upon its ov?n motion. 
The motion to set aside the verdict is granted, not upon the ground 
that there was no évidence upon which the plaintiff could go to the 
jury, but for the reasons stated. Let the entry be: Verdict set 
aside. 



SUTHBRLAND v, BRAOB et al.i 

(Circuit Court of Appeals, Seventh Circuit January 6, 1896.) 

No. 256. 

I. Eeplbviit— Ween Lies— Uklawpul Detentioit. 

Rev. St. Wis. c. 123, provides that an action wlll lie when property is 
wrongfully detained by tlie défendant, and may be prosecuted by one hav- 
Ing a spécial property tliereln. Held, that where, by the provisions of a 
contract for the sale of logs, the vendors haye a lien on the lumber manu- 
factured from the logs for ail amounts unpaid on the contract, with the 
right of possession upon failure of the vendee to carry out his agreement, 
and they are given the right to sell the property and reimburse them- 
eelves the amount due them, a refusai by the vendee to give them pos- 
session, upon thelr demand therefor under such circumstances, makes a 
case of unlawful détention withln the statute. 

3. ASSIGNMENT OF ErRORS— ScFFICIKKOT. 

An assignment of error asserted that the court erred "in refusing to In- 
struct the jury as requested by the said défendant, a copy of which in- 
structions, so requested and refused, with the ruling of the court, and ex- 
ceptions of the défendant thereto, is hereto annexed and marked 'ISxhibit 
A.' " Then f ollowed seven différent instructions separately stated, prop- 
erly numbered, and in numerleal order. Held, that such an assignment of 
errors could not be considered, in view of the rule requiring eaeh error to 
be separately stated. 

8. Same. 

An assignment of error, that the court "erred lu instructing the jury as 
to those portions, duly objected and excepted to by the défendant, a copy 
of said Instructions, with the exception of the défendant thereto, being 
hereto annexed and marked 'Exhibit B.,' " which exhiblt discloses some 
five portions of the charge, separately stated, properly numbered, and in 
numerical order, is insutllcient, under the rule. 

In Error to the Circuit Court of the United States for the East- 
ern District of Wisconsin. 
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Action by H. Brace, S. H. Davis, and others against W. R. Suther- 
land. Tliere was a judgmeut for plaintifEs, and défendant bringa 
error. Afarmed. 

Thls was an action of replerln brought by the défendants in error to re- 
cover possession o£ some 90 piles of plne lumber of the value of $33,000. 
In April, 1894, a written contract was executed between the parties, by 
which the défendants in error sold and transferred to the plalntifC in error 
some 10,000,000 féet of logs. The contract contains the folio wing provision: 

"The said logs are to be placed In towing booms at the mouth of Iron 
river and Flag river In Bayfleld Co., Wis.,— said booms to be furnlshed by 
the party of the second part (plalntiff In error), as fast as needed by the 
parties of the flrst part (défendants in error), and as wind and weather wiU 
permit; the said parties of the flrst part agreelng to fumish said logs with 
ail due diligence and dispatch as needed by the party of the second part. 
From the tlme of the said dellvery of said logs at the towing booms, the 
logs and lumber rnanufactured therefrom shall be at the risk of the party 
of the second part, and he shall pay in fuU for any logs or lumber that 
there may be thereafter lost or destroyed. The party of the second part 
shall begin the removal of said logs fram the place of dellvery promptly 
upon the openlng of navigation in the spring of 1894, and continue the same 
as fast as logs are ready for dellvery to hls points of manufacture, and 
said logs shall ail be converted into lumber on or before the Ist day of Oc- 
tober, 1894. The said parties of the flrst part shall hâve a lien upon said 
logs, and the lumber rnanufactured therefrom, for any and ail amounts due 
or unpald upon this contract by the said party of the second part, and 
the lumber manufactured from said logs shall be kept in separate piles by 
the said party of the second part and marked 'H. B.,' and said lumber shall 
not be shipped any faster than the same is pald for, but a sulflclent quantity 
of said lumber shall be retained on the dock and In the yard of the party 
of the second part, and not shipped, sufflcient to fully secure any amount 
which may be due to said parties of the flrst part. In case of the failure 
of the said party of the second part to carry ont his part of this contract, 
the said parties of the flrst part are hereby authorized to take possession 
of said lumber, sell the same, pay themselves ont of the proceeds of such 
sale the amount which may be due them under this contract, and pay the 
balance over to said party of the second part." 

Olaiming a large sum to be due under the contract, the défendants in 
error, on the Ist of November, 1894, demanded possession of the lumber 
manufactured from such logs, then in possession of the plalntiff in error 
and described In the complalnt, which demand was refused, and, according 
to the allégations of the complalnt, the plalntiff in error "bas ever since un- 
lawfuUy and wrongfully detained, and still detalns, the same from the plaln- 
tiff at the place aforesald, to the damage of the plalntiff in the sum of 
$33,000." The property described was taken under a wrlt of replevin, and 
subsequently retumed to the plalntiff in error upon the exécution and de- 
llvery of an undertaklng therefor, as provlded by the statute of Wlsconsin. 
The answer alleged, substantlally, a failure and neglect to furnlsh the logs 
described with due diligence and dispatch, and resultlng damages to the 
amount of $10,000. At the trial it was dlsclosed that the défendants in 
error ran down to the raftlng grounds, at the mouth of Flag and Iron 
rlvers, somethlng over 9,000,000 feet of logs; that about 8,000,000 feet of 
the logs were towed to the mllls of the plalntiff in error at Ashland, and 
there manufactured into lumber; that after deducting the amount paid, 
there was, at the commencement of this action, a balance due the défend- 
ants in error for the 8,000,000 feet of logs,— some $11,000. It further ap- 
peared that some 1,300,000 feet of thes« logs were lost at the mouth of 
the Flag river by reason of storms, and that thelr value was some $11,000. 
The logs were drlven down the Flag and Iron rlvers to Lake Superlor, there 
made up into rafts by belng placed in towing booms, and then towed by 
lugs to Asbland, a distance of some 70 miles. The towing boom consisted 
of a string of long logs or tlmbers eonnected by short chalns, within which 
the logs are placed. The manner of fllling the boom Is this: The boom is 
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placed at the end of the plers extending out toto the lake at each slde of 
the mouth of the river, one part of the boom belng opened and the end» 
fastened to elther side of the Inslde of the plers frwn 200 to 300 feet from 
the outer end. That part of the boom outslde the plers Is held In position 
elther by the tug or by anchor. The logs contained In the dam above, some 
800 feet from the mouth of the river, are then dlscharged through a slulce- 
way and drlven Into the boom. When the boom Is flUed the ends are 
fastened, and the raft Is In condition for towing. The loss of logs In ques- 
tion occurred through the Intervention of storms arlslng whlle the ends of 
the boom were open, and the contention at the trial was whether It was the 
duty of the défendants In error, under the contract, to hâve closed the 
boom, or whether thelr duty was performsd when the logs had been drlven 
Into the boom; It belng clalmed upon the one part that a complète dellvery 
was made when the logs were drlven into the towing boom, and that, un- 
der the contract, the rlsk then shlfted to the plalntiff In error. Upon tne 
other part it was contended that there was no completed dellvery untll 
the ends of the towing booms next to the shore had been fastened together, 
80 as to make a oompleted raft It was undertaien at the trial to show 
that the latter construction of the contract was warranted by a certain 
local custom and by the acts of the party. At the close of the évidence the 
plalntiff in error moved the court to direct a verdict in his favor "for the 
reason that the action of replevln would not lie, and that the only remedy 
to enforce the plaintiff's lien, under the contract upon whlch the plaintif! 
brought thls action, is In equity," whlch motion was overmled, and to 
whlch rullng the plalntiff In error duly excepted. The jury found by thelr 
verdict that the plaintifCs (défendants In error) had, at the commencement 
of the action, a spécial property In the property described, by virtue of a 
lien thereon, and were lawfuUy entitled to the possession of the property 
by virtue of thelr spécial property thereln; that the property described was 
wrongfully detalned by the défendant (plalntiff in error); that the value of 
the property was $30,000, and the value of the spécial property of the 
plalntiffs therein was $21,705.68, and that they had sustalned damage by 
reason of the détention of the property In the sum of $300.24. Whereupon 
Judgment was rendered, pursuant to the statute, for the damages and 
costs, amounting in ail to $23,081.67; to revlew whlch judgment thls wrlt of 
error is sned out. 

Tompkîns & Merrill, for plaintiff in error. 

Lamoreux, Gleason, Shea & Wright, Brossard & Collignon, and 
Olin & Butler, for défendants in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

The objection that the action of repleyin will not lie cannot be 
Bustained. There would seem to hâve been some confusion In the 
décisions of the English courts whether replevin would lie in a case 
where there had been no unlawful taking. So uncertain were the 
holdings in the mother country that two great states came to di- 
verse conclusions upon this subject It was held in New York that 
the action lay only for goods unlawfnlly taken and detained (Pang- 
burn T. Patridge, 7 Johns. 140; Barrett v. Warren, 3 Hill, 348); 
while, upon the other hand, the courts of Massachusetts held that 
at common law replevin was the proper remedy for goods unlaw- 
fnlly detained, without référence to the mode by which the posses- 
sion had been acquired (Ilsley v. Stubbs, 5 Mass. 284; Badger v. 
Phinney, 15 Mass. 359; Baker v. Fales, 16 Mass. 147; Marston v. 
Baldwin, 17 Mass. 606). We think, however, that the keynote of the 
whole discussion was Bounded byLord Chief Justice Deuman in Evans 
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T. Elliott, 5 Adol. & E. 142, in the pithy and expressive déclaration, 
"Erery unlawf ul détention Is a taking." We need not, however, 
consume time by laborious search into ancient law, for the whole 
matter is settled by statute in thie varions states, so that now in 
New York, as in Massaciiusetts, by statute tlie remedy is applied 
to cases of unlawful détention without respect to thie mode by wliich 
possession was acquired. This statutory rule applies with but few 
exceptions in ail of the states; the states of Illinois, New Jersey, 
and South Carolina being numbered among the exceptions, and 
holding that the action will only lie when the taking was unlawful. 
The statute of Wisconsin (Eev. St. c. 123), under which this proceed- 
ing was had, provides that an action may lie when the property 
is wrongfully detained by the défendant, and may be prosecuted 
by one having a spécial property therein, the facts in respect to 
which shall be set forth. We understand that spécial property in 
a thing is that which gives a qualifled or limited right thereto. 
Hère, by the express provisions of the contract, the défendants in 
error had a lien upon the lumber manufactured from thèse logs 
for ail amounts unpaid upon the contract, with the right to the 
possession upon failure of the plaintiff in error to carry out his part 
of the conti-act, and they were given the right, upon taking such 
possession, to sell the property, and reimburse themselves the amount 
due them, rendering the balance to the plaintiff in error. If, there- 
fore, they were entitled under the contract to the sum claimed, they 
had right to possession, and a refusai by the plaintiff in error of 
that possession, upon demand, made a case of unlawful détention 
within the statute. 

At the trial numerous instructions to the jury were requested 
of the court by the plaintiff in error, and refused, and excepted to, 
and numerous exceptions were taken to portions of the charge 
of the court to the jury, principally with référencé to the construc- 
tion of the contract, and with référence to the alleged custom in the 
light of which, it is said, the contract should be read. We are com- 
pelled to hold that thèse exceptions cannot properly be considered. 
The assignment of errors asserts that the court erred "in refusing 
to instruct the jury as requested by the said défendant, a copy of 
which instructions, so requested and refused, with the ruling of 
the court, and exceptions of the défendant thereto, is hereto an- 
nexed and marked 'Exhibit A.'" Then follow seven différent in- 
structions, separately stated, properly numbered, and in numerical 
order. Another assignment of error is "that the court, in said trial, 
erred in instructing the jury as to those portions duly objected 
and excepted to by the défendant, a copy of said instructions, with 
the exception Of the défendant thereto, being hereto annexed and 
marked 'Exhibit B,'" which exhibit discloses some âve portions 
of the charge, separately stated, properly numbered, and in nu- 
merical order. In Eailroad Co. v, Mulligan, 14 0. O. A- 547, 67 Fed. 
569, this court held that such an assignment of errors could 
not be considered: The writer dîssented from the décision, but 
It is the ruling of the court, and must be followed. See, also, Vider 
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V. O'Brien, 18 U. S. App. 711, 10 0. 0. A. 885, 62 Fed. 326. If the 
practice thereby established be deemed onerous and the rule de- 
clared ought to be rescinded, it can more certainly be done by 
strict adhérence to the décision than by ignoring it. It is true that 
by rule 11 (47 Fed. vi.),^ the court is authorized, at its option, to no- 
tice a plain error not assigned according to the rule. We hâve, 
therefore, searched the record to ascertain if any such error exist, 
and we are free to say that, whatever criticism or technical objec- 
tion may be fitly indulged with respect to the charge to the jury, 
we are of the opinion that the court below properly interpreted the 
contract and fairly submitted to the jury the évidence with respect 
to the alleged custom in the light of which, it is said, this contract 
ehould be construed, and with respect to the acts of the parties 
thereunder. We observe no palpable error that would justify a 
departure from the rule as it has been construed by the court. 
The judgment will be afQrmed. 



UNION NAT. BANK OF OSHKOSH v. GERMAN INS. CO. OP FRBBPORT. 

(Circuit Court of Appeals, Seventh Circuit January 6, 1899.) 

No. 188. 

1. FiRB Insurance — Conditions op Policy. 

An insurance company may limit the amount of Insurance whlch may 
be effected upon any property whlch it Insures. 

2. Bamb. 

A provision limitlng the amount of Insurance which may be etCected 
upon the property may be infringed by insurance on a part only of the 
property. 
8. Pakol Evidenck — Mbhgeb. 

Paroi negotiations leadlng up to a wrltten contract of Insurance are 
merged In the contract, which cannot be controlled by paroi évidence of 
the understanding of the parties. 
4. Insurance Agent — Bffect of Représentations. 

A représentation by a fire insurance agent that the taklng of a certain 
policy will not conflict with the carrying of other insurance is a repré- 
sentation, not of a fact, but of a conclusion of law, and Is not binding on 
the insurer. 

6. Samb— Knowledge of Agent. 

Where an agent's linowledge of outstandlng overlnsurance is acqulred 
by virtue of hls relation as attorney for the Insured, and in a transaction 
with which the company was not connected, hls knowledge is not the 
knowledge of the company, so as to effect an estoppel or a waiver. 

In Error to the Circuit Court of the United States, for the East- 
ern District of Wisconsin. 

The plaintifC in error, assignée of James Morrison, brought suit upon a 
policy of fire insurance issued by the défendant in error on the tjth day of 
May, 1889, Insuring against loss or damage by tire, to the amount of $4,100, 
a certain dwelling house, granary, "farm prodncts while contained in said 
granary or barn," and other property, ail sltuated in Ransom county, in the 
tlien territory of Dakota. The policy provided "$5,000 other Insurance con- 
current herewith permitted," and contained the following provision: "The 
Insured, under tliis policy, must obtani consent of this company for ail addl- 
tlonal insurance or policies, valid or Invalid, made or taken before or after 
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the Issue of thls pollcy, on the property hereby insured, and for ail changes 
that may be made In such addltlonal Insurance, and hâve such consent in- 
dprsed on thls pollcy; otherwlse, the Insured shall not recover In case of 
loss. And In case of any other polleles, whether made prior or subséquent to 
the date of thls pollcy, the Insured shall be entitled to recover of this Com- 
pany no greater proportion of the loss sustalned than the sum hereby bears 
to the whole amount of polleles thereon; and lu case of the Insured holding 
any other pollcy in thls or any other company on the property Insured, sub- 
Ject to the conditions of average co-lnsurance, thls pollcy shall be subject to 
average and co-lnsurance In llke manner, at the option of thls company. AU 
fraud, -mlsrepresentatlon, or concealment in procuring thls Insurance, and ail 
fraud or attempt at fraud, or false claims, and ail false représentations or 
statements to thls company or Its adjustlng agents, and any false swearing 
xn the proofs or adjustment of a loss, shall cause a forfelture of ail claim on 
the Insurer, and shall be a f uU bar to any recovery for loss under this policy. 
The use of gênerai terms, or anythlng less than a distinct spécifie agreement, 
clearly expressed, and Indorsed on this pollcy, and signed by a duly-author- 
Ized agent of thls company, shall not be construed as a waiver of any printed 
condition or restriction herein; and no notice to, and no consent or agree- 
ment by, any local agent shall affect any condition of this pollcy, until such 
consent or agreement is indorsed hereon in writing." 

At the trial the plalntiff In error, under objection, tendered évidence going 
to prove that, In the fall prevlous, Morrison applied to one O'Rourke, the 
local agent of the défendant In error at Lisbon, Dalc., for Insurance on bis 
farm property. O'Rourke at the tlme was also the agent of the Insurance 
Company of North America, and of the Phœnix Insurance Company of Hart- 
ford, and was also the attorney of Morrison. O'Rourke at that tlme Issued 
to Morrison a pollcy In each of the three companies. The one in the Insurance 
Company of North America was for |4,500.00, and that in the Phœnix In- 
surance Company of Hartford was for $2,500.00; the latter coverlng only 
5,000 bushels of wheat contalned In the granary. Soon after, the défendant 
company canceléd its policy, belng unwlUing to aecept a risk on a threshing 
machine and separator, and returned to Its agent, to be pald to Morrison, the 
premium which the company had received. MoiTison at that tlme had left 
Dakota, and was in Wisconsln. Upon belng notlfled of the cancellation, he 
directed O'Rourke to keep the premium returned for him until he should take 
ont a new pollcy. Upon his retum to Dakota, in the sprlng of 1889, the 
policy In suit was Issued by O'Rourke on Morrlson's renewed application on 
the 6th of May, 1889, coverlng the same property as the former poUcy, wlth 
the exception of the threshing machine and separator. 

The followlng table déclares the distribution of the total Insurance upon 
the property covered thereby: 



Property Insured. 



Dwelling house 

Household furniture 

Qranary 

Farm products in granary 

Farm utensils 

Mowers, harvesters, and binders. 

Threshing engine, and belta 

Carnages, wagons, etc 



Total concurrent insurance . 

Chicken coop 

Two threshing machines. . . . 
Windmill 



Qerman 
Ins. Co. 



$ 500 

150 
600 
1,250 
400 
500 
45) 
350 



$4,100 
100 



Phœnix 
1ns. Co. 



2,500 



$3,500 



Ins. Co. 
of N. A. 



$ 500 
150 

400 
1,250 
400 
500 
450 
250 



$3,900 

"iôo 

200 



Total 

Ins. 



$ 1,000 

300 

1,000 

C,000 

800 

1,000 

900 

500 



$10,000 
100 
400 

200 



Total insurance $11,200 

Total concurrent with defendant'a policy ... 6,400 
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It was also proven that the poUey In tie Phœnlx Insurance Company was 
upon wheat contained in the granary, wMch Morrison dld not then wlsh to dis- 
pose of, and was for a perlod of six months. Morrison testlfled at the trial that 
O'Rourke told him in the fall of 1888, and at or before the tlme of issuing the 
three policies, that the other two policles had nothlng whatever to do with 
the policy in the Phœnlx Company, and would not interfère with it. The 
flre occurred 16 days after the date of the defendant's policy, and 4 days be- 
fore the expiration of the Phœnix policy. The défendant company was not 
Informed of any other Insurance in excess of $5,000, nor was such additional 
Insurance indorsed upon the policy. At the time of the flre there were some 
3,500 bushels of wheat in the granary, for whlch, with other loss, a recovery 
is hère sought of the défendant in error for Its proportionate share of the 
loss. There was évidence at the trial tending to prove certain other défenses 
with respect to Incumbrances upon the property, whlch need not be conald- 
ered, in view of the ground upon which the judgment of the court proceeds. 
At the conclusion of the évidence, the court below directed the jury to return 
a verdict for the défendant, to review which judgment thls writ of error Is 
prosecuted. 

Chas. Barber, for plaintifE in error. 

Hume & Bareuther, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

JENKINS, Circuit Judge, after statement of the facts, delivered 
the opinion of the court. 

The total amount of insurance upon the property covered by the 
policy in suit, omitting the item of $100 upon the chicken coop, 
was 110,500, being an amount of $6,400 of insurance above the 
amount of the policy in suit. The amount of the insurance covering 
the f arm products in granary was $5,000. The contract between the 
parties only permitted $5,000 other concurrent insurance on the 
property insured. It is clear, therefore, that, if the parties are 
bound by this contract, there was insurance beyond tiie amount 
permitted. We put no faith in the contention that the wheat in 
the granary does not come within the définition of "farm products," 
as that term is employed in the policy. We think it idle to assert 
that wheat is not a farm product. The proposition, in our judg- 
ment, does not merit argument to rebut it. 

It cannot be doubted that an insurance company may limit the 
amount of insurance which may be effected upon any property 
which it insures. It is essential to safety that it should be per- 
mitted so to contract; otherwise, the moral risk of over-insurance 
would be great, and the hazard assumed by the company increased 
beyond that which it had assumed. The limitation of the amount 
of concurrent insurance was therefore material to the risk; and, 
since the amount of concurrent insurance was in excess of the lim- 
itation, there can be no recovery If that provision has not been 
waived. Carpenter v. Insurance Co., 16 Pet. 495; Bard v. Insur- 
ance Co., 153 Pa. St. 257, 25 Atl. 1124; Allen v. Insurance Co., 
123 N. Y. 6, 25 N. E. 309; Baumgartel v. Insurance Co., 136 N, Y. 
547, 32 N. E. 990. Such a contract is also infringed by other in- 
surance on a part only of the property insured. Pitney v. Insurance 
Co., 65 N. Y. 6; Billington v. Insurance Co., 39 U. C. Q. B. 433; Shan- 
non V. Insurance Co., 2 Ont. xipp. 896. 
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It is insisted that this provision of the contract has been waived 
because of the faet that O'Roùrke, the agent, knew, when this 
policy was issued, of the other insurance upon the property in ex- 
cess of the stipulated amount It is not urged that the défendant 
Company knew of the fact, but that the knowledge of the agent is 
to be imputed to the défendant It is said that, in the autumn prior 
to the issuance of this policy, the agent stated to Mr. Morrison 
that the taking of the policy in the Phœnix of |2,500 upon the 
wheat in the granary would not conflict with his carrying f 2,500 
other insurance on the farm products contained in the granary. 
There are several reasons why this contention cannot avail : 

1. This conversation was prior to the issuance of this policy. We 
need not ûow consider whether the issuance of the policy in ques- 
tion was a part of and a mère continuation of the original trans- 
action in November, 1888, or was an independent and a différent 
transaction. In either case the Conclusion must be the same. We 
think it established and elementary law that paroi negotiations 
leading up to a written contract are merged in the contract, and 
are not to be controlled or affected by paroi évidence of the under- 
standing of the parties. Specht v. Howard, 16 Wall. 564; Por- 
sythe V. Kimball, 91 U. S. 291; Brown v. Spoflord, 95 U. S. 474; 
Mowry v. Insurance Ce, 96 U. S. 544; Bast v. Bank, 101 U. S. 93; 
Martin V. Çole, 104 U. S. 30; Thompson v. Insurance Co., Id. 252; 
Richardson V. Hardwick, 106 TJ. S. 252, 1 Sup. Ct. 213; Burnes v. 
Scott, 117 U. S. 582, 585, 6 Sup. Gt 865; Falk v.Moebs, 127 U. S. 607, 
8 Sup. et, 1319; De Witt v. Berry, 134 U. S. 306, 10 Sup. Ct 536; 
Seitzv.. Machine Co., 141 U. S. 518, 12 Sup. Gt 46; Union Stock- 
Yards & Transit Co. v. Western Land & Cattle Go., 18 U. S. App, 
438,, 453, 7 C. G. A. 660, and 59 Fed. 49; Gorrell v. Insurance Co., 
24 U. S. App. , 11 C. C. A, 240, 246, and 63 Ped. 371. 

2. The alleged représentation of O'Rourke was not the représenta- 
tion of a fact, but of a conclusion of law, and therefore not binding 
upon the insurer. Clodfelter v. Hulett, 72 Ind. 137; Association v. 
Kryder, 5 Ind. App. 430, 31 N. E. 851. 

3. The agent O'Rourke had acquired the knowledge of the out- 
standing Qver-insurance, by virtue of his relation as attorney for 
Morrison, and in a transaction with which the company was not 
connected. His knowledge therefore was not the knowledge of the 
company, nor is it estopped thereby, nor can a waiver be predicated 
thereon. Trentor v. Pothen, 46 Minn. 298, 49 N. W. 129; Insur- 
ance Go. V. Parsons, 47 Minn. 352, 50 N, W. 240. 

We are of opinion that the judgment of the court below was cor- 
rect, and should be aflSrmed. 
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CHICAGO LUMBER CO. v. COMSTOCK. 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1896.) 

No. 227. 

1. CONTRACTS — PaKOI. AND WrITTBN— MaTERIALITT. 

By a written conti-aet, made in February, 1888, one C. sold to the C. L. 
Co. a quantity of lumber, to be dressed under instructions from tlie C. I.. 
Co., and loaded on cars; the contract providing tbat possession of tbe 
lumber sliould pass at once to the C. L. Co., and ttiat ail the lumber should 
be removed from C.'s premises by June 15th. Orders were sent to C, 
during the month of March, for which he prepared the lumber, but was 
unable to ship It, owing to the failure of the railroad company on which 
the shipments were made to furnish cars. The cause of C.'s inability to 
shlp was known to the C. L. Co., which wrote to C, exonerating him from 
any blâme in the matter. The 0. h Co. did not remove ail the lumber be- 
(ore June 15th, and C. afterwards sued the C. L. Co. for the amount of 
expenses Incun-ed by him, under a contract with other parties, in consé- 
quence of the failure to remove the lumber before June 15th. The C. L. 
Co. attempted to show by paroi évidence that C. had agreed orally, at the 
time of making the written contract, to ship 20 car loads of lumber per 
day, and sought to recoup damages. Heta, that such évidence would be im- 
material, since it was undisputed that the failure to ship the lumber was 
due solely to the inability to obtain cars which, under the contract, it was 
the duty of the C. L. Oo., and not C, to furnish. 

2. Pedbral Coorts— Jurisdtction— Citizbkship of Corporation — Plbadikg. 

An allégation in a déclaration that the plaintiff complains "of the C. L. 
Ce, who Is a citizen of the state of Illinois, défendant in this suit," is 
a sufflcient allégation of the citizenship of the corporation, without al- 
leging that it was incorporated under the laws of Illinois, if no objection 
is taken by plea in abatement. 
8. Samb — Allégation dp Diverse Citizenship. 

The déclaration speàks from the commencement of the action, and it Is 
not necessary, beeause the déclaration Is filed a f ew days after the prsecipe 
for the writ, that it should speclfically allège diverse citizenship at the 
date of the filing of the prsecipe. 

i. PSACTICB— SUPEBPLTJOUS EXCEPTIONS. 

The praetice of taking numerous exceptions ralsing the same question 
disapproved. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

This was an action by Daniel F. Comstock against the Chicago 
Lumber Company upon a contract for the sale of lumber. The plain- 
tiff recovered judgment in the circuit court. Défendant brings error. 
Afflrmed. 

The défendant in error, being the owner of a number of mills and exten- 
sive grounds, yards, and buildings at Merrill, Wis., and a large quantity of 
manufaetured lumber, in December, 1887, sold the entire plant, with the ex- 
ception of the manufaetured lumber, to the Wlsconsln Valley Lumber Com- 
pany, agreeing to remove the lumber and deliver the plant by the lôth day 
of the following June. He thereupon entered Into negotiations with the 
plaintiff In error for the sale of the lumber, and subsequently. In February, 
1888, the parties entered into a formai written contract, antedated to Jan- 
uary 1, 1888, in the words following: 

"Chicago, January Ist, 1SS8. 

"Contract made this first day of .January, 1888, between D. F. Comstock, 
of Blg Rapids, Mich., and Chicago Lumber Co., of Chicago, lUs. D. F. Com- 
stock. sells to Chicago Lumber Co. his full stock of lumber at Merrill, Wis., 
less the amount 1,200 M. feet sold the Chicago Lumber Co. previoualy. AU 
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lumber they désire to bé dressed under Instructions from Chicago Lumber 
Ce, and loaded on cars, at the same priée as rough stock. Price for the 
above Is ten and 75-100 dollars ($10.75) per thousand feet, loaded on cars; 
payments as (oUows: Settlements to be made first of each montli foUow- 
Ing shlpments by Obicago Lumber Co., glving tbeir paper'at nlne and twelve 
months from date, with Interest at Q^ after nlnety days. TMs contract 
gives Chicago Lumber Co. possession of lumber from this date. The above 
lumber Is to be removed by June 15th, 1888. 

"Chicago Lumber Company, 

"N. T. Green, Président 

"D. F. Comstock." 

At the date of the contract, a low or cut-freight rate prevailed between 
Chicago and points west of the Missouri river. It was asserted that the 
lumber was bought by the Company for shlpment to Western points during 
the prevalence of such low frelght rate. On the 24th of March, 1888, the 
freight rate referred to was Increased $1.50 per 1,000 feet. Up to the 24th 
of March orders by the lumber company for the dresslng and shlpment of 
lumber to the extent of from 170 to 200 car loads were not complied wlth by 
the défendant In error, owing to the refusai or Inabllity of the rallway com- 
pany to fumish cars at Merrill for such shlpment. Cars sufllclent to meet 
the demand were not furnished nntil after the Increase In the frelght rate. 
About the mlddle of April, 1888, Comstock wIred the company: "Railroad 
company say they can fumish plenty of cars. Can we ship anything?" 
In response to which the company answered, under date of April 19th, as 
foUows: "D. F. Comstock, Bsq.: We wlll do our best in placing the orders 
for lumber. You know the railroad Is at fault for not glving you cars when 
you had the order. We could not prevent thelr cancellng orders when rates 
went up, and you had failed to get but few cars when rates were down. 
The railroad company is to blâme. Hope to send you plenty of orders soon." 
On the 25th of April, 1888, the company writes, Incloslng an order for lum- 
ber: "You can hurry forward thls order as fast as you llke. We note what 
you say In your favor of the 24th, and will continue to send you orders as 
fast as possible. You are aware, of course, that we had a large portion of 
thls lumber placed before the rates went up; and it was not our fault, nel- 
ther was It yours, that the lumber has not gone forward faster. Had the 
railroad furnished you cars, you would hâve had a large amount of lumber 
shipped, whlch you now hâve. We will do our best to send you orders." 
The lumber was not ail moved prlor to June 15th, according to the con- 
tract, and Comstock Incurred certain costs and expenses with respect to the 
same subséquent to that date, for which, wlth a conceded amount due for 
lumber, a recovery was had at the trial. There was testlmony tending to 
show that the lumber company agreed to pay the expenses which might 
be incurred by reason of the failure to move ail the lumber prior to the 
date stated in the contract. 

William Brace, for plaintifE in error. 

Frederick TJllman and H. W. Hacker, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, upon the foregoing statement of tlie 
case, delivered the opinion of the court. 

The assignment of error s embraces 62 alleged errors, This would 
indlcate one of two things, — either that the case was a complex and 
difllicult one, or that counsel exercised a zeal not born of discrétion. 
The case was simple. The principal contention at the trial was with 
respect to the introduction of certain évidence to prove, as is claimed, 
a contemporaneous independent paroi agreement between the parties 
that Comstock would dress and load the lumber as ordered by the 
lumber company to the extent of 20 car loads per day. Some 32 of 
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tHe assignments of error présent a like number of questions, in 
sligktly différent phraseology, seeking the same end. One question 
and one ruling would hare sufficed to présent the subjeot. We can- 
not commend this practice, and we may be pénnitted to say that we 
think the patience of the trial judge, however commendable in itself, 
was hère exhibited to no good purpose. The rights of parties are not 
aided by a multitude of questions and rulings to the same point In 
Tiew of the congested condition of business at the circuit, counsel 
Bhould not seek, and we suggest the court should not permit, the con- 
sumption of time and the incumbering of records unnecessarily. 

We hare had occasion to consider the question with respect to paroi 
agreements in connection with the written contracts of parties. In 
Union Stock- Yards & Transit Co. v. Western Land & Cattle Co., 18 U. 
S. App. 438, 7 0. 0. A. 660, and 59 Fed. 49, we asserted the principle 
that "paroi évidence may be received of the existence of an inde- 
pendent oral agreement, not inconsistent with the stipulations of the 
written contract, in respect to a matter to which the writing does 
not speak, but not to contradict the contract"; and this principle is 

reasserted in Gorrell v. Insurance Co., 24 U. S. App. , 11 0. C. A. 

240-246, and 63 Fed. 371-377, and in Union Nat. Bank of Oshkosh v. 
Grennan Ins. Co. of Freeport (as yet ofBcially unreported) 71 Fed. 473. 
We hâve nothing to add to what was there said, except to call atten- 
tion to the cases of Engelhorn v. Reitlinger, 122 N. Y. 76, 25 N. E. 
297; Thomas v. Scutt, 127 N. Y. 133, 27 N. E. 961; Naumberg v. 
Young, 44 N. J. Law, asi. Thèse are well-considered cases. In the 
last case the principle is well stated as follows: 

"Where the written contract purports on Its face to be a mémorial of the 
transaction, It supersedes ail prior necotlatlons and agreements, and oral 
testimony wUl not be admitted of prlor or contemporaneous promises on a 
gubject 80 closely connected with the principal transaction, with respect to 
which the parties are contractlng, es to be a part of the transaction itself, 
without the adJuBtment of whlcb the parties cannot be consldered to hare 
flnished thelr negotiatlons, and flnally concluded a contract." 

In the two cases last named it was substantially held. In accord 
with the case of Hei v. Heller, 53 Wis. 415, 10 N. W. 620, that, to bring 
a case within the rule admitting paroi évidence to complète the en- 
tire agreement of which the writing is only a part, two things are 
essential : First, the writing must not appear upon inspection to be 
a complète contract; second, the paroi évidence must be consistent 
with, and not contrary to, the written instrument. We think the 
cases to which we hâve referred fully sustain the rule, so that it will 
not be difflcult to properly classify the exceptions to the rule under 
the heads to which they are related. 

By this contract the lumber was to be dressed by Comstock under 
instructions from the lumber company, and by him loaded upon the 
cars. The law would imply that Comstock had a reasonable time, 
under the circumstances, after the receipt of the order, to dress thia 
lumber, and to load it upon cars, if cars were fumished or obtainable. 
It is clear that he must comply with the instructions as to the dress- 
ing, as to the quantity, and as to the time, if a reasonable time should 
be stated by the company. It is claimed that the évidence of the 
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\vliole conTersation during the negotiation prior to the contract 
ehoiild hâve been received as tending to fix the time of performance, 
nâmely, that Comstock would dress and load 20 car loads a day. We 
are reïieved from the nécessity of determining whether this would be 
in contradiction of the written agreement, because, upon the assump- 
tien that the évidence would be compétent as indicating the agree- 
ment of the parties in respect to what was a reasonable time under 
the contract, we think that there was no such condition of things 
shown as rendered the évidence material. The record showS conclu- 
sively and without contradiction that any delay in delivery which 
prevented the lumber company from taking advantage of the low rate 
of freight was caused by inability to obtain cars for the shipment of 
lumber. There is no évidence that Comstock in any respect failed to 
dress the lumber promptly upon receipt of orders. The delay was 
occasioned by f ailure of the railway company lo furnish cars. Com- 
stock, by his contract, did not agrée to furnish the cars. His duty 
was f ulfllled when he had dressed the lumber, and loaded it upon cars 
furnished to him for that purpose. It was the duty of the lumber 
company under the contract to see that cars were furnished. It is 
clear upon the whole record that Comstock was not liable to the lum- 
ber company for any delay in shipment. The letter of the company, 
under daté of April 25th, absolves Comstock from ail blâme, and char- 
ges the delay to the neglect ôr inability of the railroad company to 
furnish the necessary cars. 

We hâve caref ully examined the remaining assignments of error 
which refer to matters not aiïecting the principal questions involved. 
We ând no réversible error. The case was fairly submitted to the 
jury. Indeed, if any criticism may be indulged with respect to thq 
charge, it is that it was too favorable to the lumber company in sub- 
mitting to the jury the question whether Comstock had failed in hia 
undertaking to dress and ship the lumber, with liberty to award dam- 
ages resulting from such supposed failure. 

A question iS raised to the jurisdiction upon the allégation in the 
déclaration bf citizenship of the parties. The allégation is this: 

"Daniel F. Comstock, wlio Is a citizen of the state of Mlchigan, and plaln- 
tiff in this Suit, complains of the Chicago Lumber Company, who is a citizen 
of the State of Illinois, défendant in this suit, summoned, etc., of a plea of 
trespass in the case on promises." 

It is objected that the description of the défendant is insufflcient to 
show jurisdiction, because it is impossible for a coi-poration to be a 
"citizen" within the gênerai signiâcation of that term, and that, there- 
fore, it was necessary to charge that the défendant was incorporated 
or organized under the laws of the state of Illinois, in order to show 
that it was a "citizen" within the meaning of the act of congress con- 
ferring jurisdiction. We are not impressed with the force of the 
contention. While, strictly speaking, it may be better to allège the 
incorporation of the company, we do not deem it indispensable. Tbe 
use of the corporate name implies incorporation for the purpose of 
charging citizenship of the parties. The objection ia technical, going ' 
to the pleading, and, to be availing, should hâve been raised by plea 
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in abatement. The suggestion that there was no proof at the trial 
of citizenship of either of the parties cannot be sustained. The déc- 
laration declared diverse citizenship, showing jurisdiction. There 
was no plea to the jurisdiction. There was therefore no issue re- 
quiring proof in that regard. The rule that, upon the removal 
of cases, the pétition for removal must show citizenship existing at 
the time of the commencement of the action, as well as at the time 
of the flling of the pétition for removal, is hère sought to be applied, 
because the only allégation of citizenship is contained in the déclara- 
tion, and that was filed four days after the filing of the prsecipe for 
the writ. The objection is without merit. The déclaration speaks 
from the commencement of the action. The judgment will be af- 
firmed. 



THOMAS et al. v. LANCASTER MILLS, OF CLINTON, MASS. 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1896.) 

No. 214. 

1. LiABILITT OF CaBRIER— DELAT IN ThANSPORTATION. 

The fact that the destruction of a shipment by fire occurred dnrlng a 
négligent delay on the part of carrier In forwarding it, does not render 
such delay the proximate cause of the loss. 

2, SAMK— StIPDLATION AGAINST LiABILITT. 

A common carrier cannot by stipulation exempt Itself from llability for 
loss occasioned by its own négligence. 

8. Samb. 

A stipulation exempting the carrier from liablllty for loss while the 
property is in transit, or at places of transshipment, does not relieve the 
carrier from llability for loss occasioned by its négligent exposure, during 
a delay in transportation, to dangers that ordlnary foresight should hâve 
guarded against. 

4. Same— Fire at Place of Transshipment. 

A railway oompany recelved a quantlty ot cotton for transportation, and 
had it placed on barges for carriage to another city, to be piaced on its 
cars. By direction of the company the barges were detained a mi)e or 
two below the proper place for the dellvery of freight to the company and 
at a point where there was such a large amount of shipping as to necessi- 
tate the mooring of the barges much nearer the channel of the river and 
passing steamers than would hâve been necessary at any point in that 
neighborhood. The prevailing winds at that season blew from passing 
; steamers toward the barges, and on the banJï near by trains were con- 
stantly running. After the barges had been so moored for 17 days, the 
cotton caught lire from a passing steamer. Eeld, that the company was 
négligent in placlng the cotton in such an exposed position. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

This was an action by the Lancaster Mills, of Clinton, Mass., for 
the use of the Insurance Company of North America, against 
Anthony J. Thomas and Charles E. Tracy, receivers of the Cairo 
Division of the Wabash, St. Louis & Pacific Railway Company. 
From a judgment in favor of plaintiff (63 Fed. 200), défendants ap- 
peal. Affirmed. 

The Calro Division of the Wabash, St. Louis & Pacific Railway, extendlng 
from Cairo, 111., to Tiltcn, 111. (hereinafter termed the railway company), was, 

v.7lF.no.4 — 31 
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froïn anâ^lter the 22a day of Aprll, 1885, opérated by the appellants as re> 
celyera, nndeï.appolntment by the circuit court of the United States for the 
Southern district pf Illinois, In a suit brought In that court for the f oreclosure 
of a mortgàgë upon that division of the rallroad. In the course of such 
opération the recelvers employed an agent at Memphis, Tenn., to secure shlp- 
ments of property for transportation over the Une of rallway In question. 
Such agent had authorlty to employ steamboat and barge Unes to transport 
cotton from Idemphls and other points on the Mississippi river to Calro, under 
blUs of ladliig issued by hlm as such agent, contracting for transportation 
from the point of shlpment to the final destination at the mlUs or factorles In 
the East He also had authorlty to contract for the shlpment of cotton from 
Memphis to Its final destination at the BJast by all-rall transportation. In 
November and In the early days of December, 1886, the corporation, Lancas- 
ter Mills, purchased, through William Bowles & Sons, of Memphis, Tenn., one 
thousand baies of cotton, which were dellvered to the agent of the recelvers 
for shlpment to CUnton, Mass., and for whlch the agent gave through blUs of 
ladlng to WIlUam Bowles & Sons. The several bllls of ladlng were of llke 
ténor and effect, and acknowledged the recelpt In apparent good order of the 
baies of cotton ref erred to, marked "L. T. 1/300/B/c. To order. Clinton, 
Mass. Notlfy Lancaster Mills. Elver to Oalro. From Memphis to Clinton, 
Mass. Cotton. Per 100 pounds, 58c." The blU of ladlng récites that the 
paclcages are to be transported by the rallway company In question, and for- 
wardlng Unes with which it connects, until the said goods and merchandlse 
shall hâve reached the point named In the contract, upon certain terms 
and conditions stated. The only condition necessary to be noticed hère is 
that the rallway company and forwardlng Unes shall not be liable for 
"loss or damage to any article or property whatever by fire or other casualty 
whlle in transit, or while in dépots, or other places of transshipment, or at 
dépôts or landlngs at points of dellvery, nor for loss or damage by fire, 
collision, or the dangers of navigation, whlle on the seas, rivers, lakes, or 
canals." Seven hundred baies of the cotton mentloned were loaded at 
Memphis under shlpplng Instructions glven by the agent of the rallway 
upon Barge 49 between December 2d and December 9th, and constituted 
part of 2,072 baies of cotton, the cargo of the barge. The blU of ladlng 
Issued by the owners of the barge afflrmed that they were sliipped by the 
agent of the rallway company, to be dellvered wlthout delay (the dangers 
of navigation, fire, explosion, and collision excepted), at the port of Oairo, 
m., to the rallway company or assigns. Thls barge was in aU respects a 
carrier of the first class, well manned and carefuUy constructed to guard 
agalnst fire, as were also the steamboat and the other barges, which pro- 
ceeded together. The steamboat R. S. Hayes, wlth five barges in tow, In- 
dudlng Barge 49, arrived at the port of Calro at midnlght, between the lOth 
and llth days of December, occupylng in transit the usua! tlme of about 
48 hours, and tied up, wlth the barges In tow, at the public levée at the 
foot of Tenth Street. The usual place for the recelpt of cotton by the 
rallway company was at North Calro, a mile and a half up the Ohlo river 
from the clty of Calro. There was dispute whether the Hayes tied up at 
Oalro and did not proceed to North Calro on account of Ice In the river, 
or because of orders of the rallway company. The steamer, wlth her barges, 
remained at Calro until the 28th day of December, when the steamer caught 
fire, which was communicated to Barge 49, and the cargo of cotton de- 
stroyed. There was also dispute whether thls delay of 17 days was caused 
by the refusai of the rallway company to take the cotton, owlng to the con- 
gestion of cotton frelght àt that tlme, or because of Ice in the river. There 
was also évidence proving that certain sums of money were pald by the 
agent of the rallway company at Memphis to the shlppers, and It was In 
dispute whether such payments were as rebate in frelght rates, or for as- 
sumptlon of the marine risk upon the cotton between Memphis and Calro. 
The Lancaster Mills had Insured thls cotton wlth the Insurance Company 
of North America. On June 2, 1887, the Lancaster Mills flled In the court be- 
low Its Intervenlng pétition. In Its own behalf, and for Its own use and 
beneflt, seeklng to recover the amount of the loss. In May, 1892, after 
payment to It by the Insurance company of the amount of the loss, It flled 
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Its amended intervenlng pétition, for the use of the Insurance company, In 
whlch It Is alleged as ground for recoyery "that the loss of the cotton by 
said flre was the resuit of carelessness and négligence and delay of sald 
recelvers of said Oalro, Vlncennes, and Chicago llnes, while the said cotton 
was In their possession in course of transportatlon, in pursuance of the con- 
tract of transportatlon aforesaid." The answer alleged, wlth other dé- 
fenses not necessary to be stated, that the destruction of the cotton was 
Without négligence or carelessness upon the part of the recelvers; that it 
was not then in the custody or under the control of the recelvers, but was 
In the custody and under the control of the Mississippi Valley Transporta- 
tlon Company, the owner of the steamboat and barges, and was in transit 
by said company's Une, and clalmed exemption under the conditions In the 
biU of lading referred to. On the Ist day of November, 1894, the court be- 
low decreed In favor of the petitioners that the recelvers of the railway 
company pay to the Insurance Company of Narth America the sum of $47,- 
468.30, the value of the cotton destroyed; from which decree this appeal 
Is taken. 

John M. Butler, for appellants. 
John F, Lewis, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BAKEE, Dis- 
trict Judge. 

JENKINS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

We do not flnd it needfui to détermine the disputed question of 
fact whether the sums paid to the shippers by the agent of the 
railway company were in rebate of freight, or in considération of 
the assumption by the shippers of the marine risk between Memphis 
and Cairo, nor to say whether the receipts given by the shippers 
upon such payments were altered after delivery, or were procured 
by fraudulent means, since our judgment must proceed upon other 
facts which are undisputed, or abundantly established by the évi- 
dence. Nor do we need to consider the interesting question dis- 
cussed at the bar, whether, under the act of March 27, 1874 (Eev. 
St. 111. 1881, c. 27, § 1), that "whenever any property is received by a 
common carrier to be transported from one place to another within 
or without this state, it shall not be lawf ul for such carrier to limit 
his common law liability safely to deliver such property at the 
place to which the same is to be transported, by any stipulation or 
limitation expressed in the receipt given for such property," it was 
compétent for the railway company by contract to relieve itself 
of its common-law liability. It was urged that this statutory pro- 
vision is to be read into the charter of the company, and is the law 
of its existence, that its charter is the same abroad as at home, and 
that this company carried with it into Tennessee this disability to 
limit its liability. 

We assume for the purpose of this case — without passing any 
opinion upon the question — ^that the railway company, contract- 
ing in the state of Tennessee, could thus limit its common-law lia- 
bility, notwithstanding the statute. Upon the postulate that the 
railway company could thus relieve itself of the marine risk be- 
tween Memphis and Cairo, and upon the further postulate that that 
risk was assumed for a considération by the shippers, the cotton 
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was reeeived by the raiiway company at Memphis, and sMpped 
by river nnder a through bill of lading for transportation to Clin- 
ton, in the state of Massachusetts, over the line of the raiiway com- 
pany and its connections, subject to the condition contained in the 
bill of lading that the raiiway company and forwarding lines con- 
nected therewith should not be liable for loss or damage by fire 
or other casualty, while in transit, or while in dépôts or other places 
of transshipment, or at dépôts or landings at points of delivery, nor 
for loss or damage by fire, collision, or the dangers of navigation, 
while on the seas, rivers, lakes, or canals. The cotton was, as to 
its shippers and owners, delivered into the possession of the raii- 
way company at Memphis, wbich employed the Eiver Transportation 
Company to take it from Memphis and deliver it to the raiiway com- 
pany at North Cairo; but it was so in its possession subject to the 
assumption of the marine risk by the shippers and owners. It ar- 
rived at Cairo at midnight between the lOth and llth days of De- 
cember, and was not delivered at North Cairo because the agents of 
the raiiway company directed its détention at Cairo. We are sat- 
isfled that its enforced delay there for 17 days was caused, not by 
the ice in the river,, but by the raiiway company for its own pur- 
poses. It is unnecessary to review the évidence. It is sufficient to 
say that the testimony establishes to our satisfaction that there was 
a glut of freight beyond the capacity of the raiiway company to 
handle with ordinary dispatch, that the raiiway company at Mem- 
phis contracted to carry this cotton during the period of and with 
knowledge of its inability to handle it with proper dispatch, and 
that the détention from the llth to the 28th of December must be 
attributed as a fault to the raiiway company. This concluision is 
supported by the fact that, during such détention, the raiiway com- 
pany agreed with the Eiver Transportation Company to a stipulated 
démarrage for the détention of the barges after 48 hours from their 
arrivai, thus recognizing that the delay was for its convenience 
and for its own purposes. This delay, however, was not, of itself, 
a proximate cause of the destruction of the cotton by lire. The loss 
would hâve occurred if the barge had arrived at Cairo on the even- 
ing of the 28th of December, immediately prier to the fire, and had 
been moored at the place it occupied. The négligent delay was, 
standing alone, a remote, and not a proximate, cause, remotely con- 
tributing to the injury as an occasion or condition. Eailway Co. v. 
Eeeves, 10 Wall. 176; St. Louis, I. M. & S. Ey. Co. v. Commercial 
Union Ins. Co., 139 U. S. 233, 11 Sup. Ct. 554; Hoadley v. Northern 
Transp.Co., 115 Mass. 304; Morrison v. Davis, 20 Pa. St. 171; Good- 
-lander Mill Co. v. Standard Cil Co., 24 TJ. S. App. 7, 11 C. C. A. 
253, 63 Fed. 400. So that if the négligent delay was the only fault 
attributable to the company, it may be doubted whether under the 
conditions of the bill of lading limiting liability, there could be a re- 
covery, because such delay did not of itself produce the loss, there 
being no causal connection between the négligent act and the in- 
jury. For reasons of public policy a common carrier is not per- 
mitted, even by express stipulation, to exempt itself from loss oo- 
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casioned by its own négligence. Pliœnix Ins. Co. v. Erie & W. 
Transp. Co., 117 U. S. 322, 6 Sup. Ct. 750, 1176; Liverpool & G. W. 
Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 441, 9 Sup. Ct. 469; 
California Ins. Co. v. Union Compress Co., 133 U. S. 387, 415, 10 
Sup. Ct. 365; ConstaBle v. National Steamship Co., 154 U. S. 51, 62, 
14 Sup. Gt. 1062. 

The question, therefore, is presented whether the railway company, 
in connection with or independently of its négligent delay, was 
guilty of any act of négligence which may be deemed an active, 
eiïicient, and availing cause of the destruction of this cotton. For, 
although the immédiate cause of the loss was doubtless fire from 
the sparks of a passing steamer, yet if the négligence of the rail- 
way company concurred or mingled with the immédiate cause as 
an active and sufflciently proximate cause of the loss, the carrier is 
not absolved from responsibility, notwithstanding the stipulated 
exemption. And this is so, we take it, because the shipper stipulat- 
ed the exemption from liability upon the part of the carrier with re- 
spect to dangers attending the property in the usual course of its 
carriage. They agreed to exempt the carrier from liability for 
loss or injury by fire or other casualty while the property was in 
transit, or while in dépôts or other 'places of transshipment, or at 
dépôts or landings at points of delivery, and from marine risks while 
on the seas, rivers, lakes, or canals. The exemption contemplâtes 
a continuons carriage according to the usual course of business, 
and the dangers incident to such carriage. It, doubtless, compre- 
hended such usual delays as attended transportation in the ordinary 
dispatch of business. It may be doubted if the exemption in- 
cluded dangers incident to suspended transportation at the mère 
élection of the carrier. It certainly did not contemplate that the 
carrier, during such suspended transportation, might negligently 
expose the cotton to dangers that ordinary forecast should hâve 
guarded against. In case of delay by the carrier, he is bound to 
protect the property in his charge from unreasonable hazards. He 
is bound to guard it from dangers which ought reasonably to be 
apprehended. If he fails therein, and especially if he unnecessarily 
exposes property to apprehended danger, he is liable, notwithstand- 
ing the exemption of the bill of lading, and although his act may not 
be the immédiate cause, but the concurring cause, of the loss. There 
is no certain agreement in the cases in respect to the ground upon 
which the rule is based. Some assert the négligent act of exposure 
to be a proximate or concurring cause of the loss. Others, disre- 
garding any question of remote, concurring, and proximate cause, 
place the rule upon the ground that the carrier shall not be pej^- 
mitted to avail himself of exemption from liability when his own 
act has exposed the property unnecessarily to danger that should 
reasonably hâve been anticipated. The latter ground seems to us 
the more logical and comprehensive, avoiding ail nice distinction 
with respect to remote, concurring, or proximate cause. It places 
liability upon the ground that the character of insurer attaches to 
the contract of carriage, and that the exemption from liability con- 
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tracted for is inoperative in case the négligence by the carrier eon- 
curs with other causes to produce the loss; or, in other words, that 
the exemption contracted for was from loss occasioned by the dan- 
gers naturally incident to the carnage, and not from those which 
were brought about by the carrier's négligence, that the latter 
are not within the intendment of the exemption, and therefore that 
the carrier stands as insurer under his common-law liability, not dis- 
charged, with respect to losses occasioned by his own négligence, by 
any exemption in the contract of carriage. The rule, however, upon 
whatever ground it may be placed, is well settled. Williams v. Grant, 
1 Conn. 487, 492; Tiemey v. Railway Co., 76 N. Y. 306; Tanner 
V. Eailroad Co., 108 N. Y, 623, 15 N. E, 379; Scott v. Hunter, 46 
Pa. St. 195; Derry v. Flitner, 118 Mass. 133; McGrew v. Stone, 
53 Pa. St. 436; Canal Co. v. Tiers, 24 N. J. Law, 697; McGraw t. 
Eailroad Co., 18 W. Va. 361; Wolf v. American Exp. Co., 43 Mo. 
421; Hewett v. Railway Co., 63 lowa, 612, 19 N. W. 790; Fent 
V. Eailroad Co., 59 111. 349; Eailroad Co. v. Hoag, 90 111. 339. 

We find no difiQculty in reaching the conclusion that the railway 
Company, during the period of négligent delay, wrongfully and 
negligently exposed this cotton to danger. The Ohio river, at 
Cairo, was the seat of an activé commerce. The cotton should hâve 
been delivered to and received by the railway company at North 
Cairo, a place for the exclusive delivery of freight consigned to 
the railway company. By direction of the company the barge 
containing this cotton was detained at Cairo, a mile or two below 
the place of delivery, at the foot of the levée at Tenth street. 
This was a public landing, at the foot of a steep bank. At the top 
of the bank are laid the tracks of the Illinois Central Eailroad, over 
which there is a constant passage of trains. There was at this 
time an unusual number of vessels at this levée, where at ail times 
a greater number of vessels are moored than at any other point 
at Cairo. The main channel of the Ohio river is at this point doser 
to the shore than at any other point in the vicinity, so that passing 
steamers hère come doser to the shipping than at other points, 
and especially so than at North Cairo, where the barge should 
properly hâve been moored. The congestion of shipping at this 
levée had the effect to place the barge further out in the river than 
ordinarily would hâve been the Case, and so doser to passing steam- 
ers. The prevailing winds at this season of the year are from the 
south. This being the condition of things, the barge was know- 
ingly placed in the most exposed situation possible at Cairo. If 
it was designed to expose this property to destruction, no better 
place for that purpose could hâve been selected. On the one side 
it was exposed to sparks from passing trains upon the Illinois 
Central Eailroad. Upon the other it was exposed to sparks from 
passing steamers, which hère come doser to the shore than at any 
other point upon the river at that place. By reason of the conges- 
tion of the shipping there, this barge and its attendant steamer 
were moored far out in the river, and quite close to the channel, 
thus subjecting them to greater danger from sparks from the nu- 
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merous passing steamers. This cotton, as is well known, is a 
highly inflammable material. The railway company refrain from 
handling it in the night time, to avoid exposing it to the possible 
danger to flre from torch or lantern. As one of tlie witnesses for 
the railway company expresses it, "It is liable to take flre almost 
lite tinder." 

The railway company was bound to deal with this property with 
a care proportionate to the risk. Being inflammable, the cargo 
should be zealously guarded against exposure to flre. Hère, the 
barge was moored, not at the proper place, but in a place where it 
would be most exposed to danger, and to the very danger by which 
its destruction was accomplished, and which the most ordinary 
circumspection should hâve apprehended. And this was done, not 
out of necessity, arising in the transit of the cotton, but for the ac- 
commodation of the company during the period of its négligent de- 
lay in transit. We cannot but think, under the circumstances 
hère disclosed, that this property was negligently exposed by the 
railway company, and that it cannot, therefore, avail itself of the 
exemptions of the bill of lading, because such dangers were not 
within the contemplation of the stipulated exemptions. 

The decree will be afi&rmed. 

WOODS, Circuit Judge, sat upon the hearing of this cause, but, 
for Personal reasons occurring subsequently to the hearing, did not 
participate in the décision. 



QUINOY HORSB RAILWAÏ & CABEÏING OO. v. SCHULTB. 

(Circuit Court of Appeala, Seventh Circuit. January 6, 1896.; 

No. 252. 

1. CONTRIBUTORT NbgLIGBNOB — INSTRUCTIONS. 

In an action for injuries caused by a movement of a street car whlle 
plaintlfl! was trylng to enter tliereon, where witnesses testifled that at the 
time plaintifC endeavored to board the car, which was in motion, they got 
on wlthout dlfflculty, It was errer to refuse to charge that plaintiff could 
not recover if the Injury was occasioned by the want of ordinary care and 
prudence on hls part, and to refuse to Instruct the jury what was meant 
by ordinary care. 

2. Damages— Instructions. 

Where the basis for the assessment of the damages is not expialned in 
the body of the charge, it is error to instruct: "If you find for the plain- 
tiflt in this case, the verdict will be: 'We, the jury, flnd the défendant 

gullty, and assess the damages at ,'— wiiatever you think proper, 

not exceedlng the amount mentioned In the déclaration." 

In Error to the Circuit Court of the United States for the Southern 
District of Hlinois. 

This was an action by William Schulte, by William Schulte, his 
next friend, against the Quincy Horse Railway & Carrying Company. 
A judgment was rendered for plaintiff, and défendant brings error. 
Eeversed. 
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J« F. Carrott, for plaintiff in error. 

John C. Snigg and J. Hugo Grimm, for défendant în error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The défendant in error, a citizen of Mis- 
souri, sued the plaintiff in error, a corporation organized under the 
laws of Illinois, and operating a street raiiway in the city of Quincy, 
in an action of trespass upon the case, for personal injuries alleged to 
hâve been caused by a négligent and sudden movement of the car, 
upon the footboard of which the plaintiff was stepping for the pur- 
pose of entering the car, whereby he was thrown to the ground, and 
lus leg run over and crushed. Numerous errors are assigned upon 
the giving and refusing of instructions to the jury. The charge given 
is subject in some particulars to verbal criticism, but not so serions, 
perhaps, as to constitute essential error. 

Except in the use of the words "reasonably and saf ely," "reasonably 
careful," and the like phrases, the court gave no deiinition of négli- 
gence or rule by which the question of contributory négligence should 
be determined. The appellant asked a number of spécial instruc- 
tions on the subject, among them the following: 

"(1) The law wlU not allow any one to recover for an in jury occasioned by 
the négligence of another, where such injury was occasioned by tlie want of 
ordinary care and prudence on the pari of the person Injured; and by the 
term 'ordinary care and prudence' is meant 'that degree of care and prudence 
which a person of ordinary care and prudence would exercise undér the tacts 
and circumstances existing at the time of such injury.' If, therefore, the jury 
believe, from the whole évidence in the case, that the injury testifled about 
by the said William Schulte in thls case was occasioned by want of ordinary 
care and prudence on the part of said Schulte, and that, but for such want 
of care and prudence on hls part, the accident would not hâve happened, theu 
the verdict of the jury should be for the défendant. 

"(2) The court insti-ucts the jury that 'ordinary care,' as the phrase is used 
In thèse instructions, Implies the use of such watchfulness and précaution as 
are fairly proportioned to the danger to be avoided, judged by the standard 
of common prudence and expérience. If the danger is remote or sllght, the 
care required to avoid it may be sllght; if the danger is near and extiaordi- 
nary, then extraordlnary vigilance should be used to avoid it, because such 
would be the course of a prudent person." 

There being nothing équivalent in the court's charge, thèse requests 
should hâve been granted. The necessity for such further instruc- 
tion was the greater because the court had called to the attention of 
the jury the testimony of two witnesses to the effect that at the same 
time the plaintiff endeavored to board the car, which was in motion, 
they got on without diflSculty. That was possibly a circumstance 
to be considered in determining whether the plaintiff was justified in 
making liis attempt, but, without further explanation, there was dan- 
ger that from that fact alone the jury would flnd him free from fault, 
without understanding the test of his conduct to be in what a man 
acting with ordinary or average prudence would hâve attempted un- 
der like circumstances and conditions, and not in what two men did, 
who may hâve been stronger and more agile than the plaintiff, or 
who without such superiority may hâve successf ully accomplished a 
dangerous undertaking. 
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Instnicting in respect to the form of verdict, the coTirt saîd: 
"If you find for tlie plaintlfif in thls case, the verdict wUl be: 'We, the Jury, 

flnd the défendant guilty, and assess the damages at ,'— whateva: yaa 

think proper, not exceeding the amount mentioned in the déclaration." 

If the basis for the assessment of the damages had been explained 
in the body of the charge, as it ought to hâve been, the expression 
quoted would, doubtless, be deemed to be qualifled thereby; but lim- 
ited, as it is, only by the sum named in the déclaration, it leaves the 
jury to that extent an uncontrolled discrétion, and is manifestly er- 
roneous. 

The questions discussed upon the other spécifications of error may 
not anse upon another trial. The judgment below is reversed, and 
the case remanded, with instruction to grant a new triaL 



ATLAS NAT. BANK v. HOLM et aL 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1895.) 

No. 246. 

L Validity dp Note— Illegai Considération. 

A note given in part in considération of an agreement to refrain from 
bidding at a public sale of goods by a statutory assignée is Invalid, ex- 
cept in the hands of an innocent purchaser. 

a. BONA FiDB PURCHASEH— BURDKN DP PrOOF. 

In order to deprive one of the character of a bona flde purchaser, It is 
not enough that he neglected to make the inquiry which a prudent man 
would or ought to hâve made, but he must hâve acted in bad faith. 
8. Bamb. 

There is no presumption that a purchaser of a note was a-ware of er- 
Isting défenses thereto. 

In Error to the Circuit Court of the United States for the Western 
Distinct of Wisconsin. 

H. M. Lewis and H. E. Briggs, for plaintifE in error, 
James Wickham and F. E. Farr (B. M. Bashford, of counsel), for de- 
fendants in error, 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. ' 

WOODS, Circuit Judge. The brief of the plaintifiE in error doea 
not, as required by our rule 24, contain (1) a concise abstract or state- 
ment of the case; (2) a spécification of the errors relied on; and (3) 
a brief of the argument. The statement, instead of being concise, 
is made up largely of quotations of testimony from the bill of excep- 
tions, and extends over 44 of the 56 pages which the brief contains. 
A spécification of errors, distinct from the argument, is entirely want- 
ing. 

The action was brought by the plaintiiï in error, the Atlas National 
Bank of Chicago, against Andrew Holm, Gunder Thompson, Mis 
Holm, and W. W. Winterbotham, of Eau Claire, Wis., the défendants 
in, error, upon a promissory note, executed February 18, 1893, for 
the sum of |4,000, payable six months after date, at the Bank of Ean 
Claire, to the order of the John V. Farwell Company, a corporation 
organized under the laws of Illinois, and, as it is alleged, indorsed by 
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that Company to the plaintiff in error bef ore maturity and for value. 
The défendants Holm and Winterbotham Joined in an answer to the 
«ffect that Andrew Holm and Gnnder Thompson, who had been doing 
business àt Eau Claire as partners prior to February 18, 1893, had 
made an assignment for the benefit of creditors; that their property, 
consisting of a stock of dry goods, was abont to be sold by the 
assignée at public auction; and that the considération of the note was 
an agreement by the John V. Farwell Company not to bid at the sale, 
to discourage others from bidding, and to assign to Nils Holm a claim 
of that Company against Holm & Thompson; that the company, 
failing to assign, coUected and applied to its own use the dividends 
upon its claim; and, further, that the plaintiff was not a good-faith 
purchaser, and was attempting to collect the note for the beneflt of 
the John V. Farwell Company, which, it was also alleged, had repaid 
to the bank, before suit, whatever interest the latter had had in the 
note. The proof shows that contemporaneously with the making 
of the note the following agreement was executed: 

"Eau Claire, Wls., February 18, 1893. 
"For value recelved, I hereby guaranty the payment of the accounts and 
notes of the John V. Farwell Company against Holm & Thompson, of Eau 
Claire, Wisconsin. It is also agreed that the same shall be placed in notes 
ninning three and six months, the same to be slgned, guarantied, or In- 
dorsed by me. Said notes to be dated this ISth day of February, 1893. 
The John V. Farwell Company, in considération thereof, withdraws from 
bidding at the sale of sald"stoek, and assigna Its claim to the underslgned 
against Holm & Thompson, now ready to be filed against their insolvent 

''[Slgned] NIls Holm. 

"John V. Farwell Company, Harding." 

The error first assigned might be disr^arded, because it embraces 
in a single spécification the refusai of a number of requests for in- 
struction (Vider v. O'Brien, 10 C. C. A. 385, 18 U. S. App. 711, and 62 
Fed, 326); but it is clear that each of the requests was properly de- 
nied, the first and second because irrelevant, and the third because 
embraced substantially in the charge given. 

The note upon which the action was brought, it is undisputed, was 
given in part considération of the agreement of the Farwell Company 
to refrain from bidding at a public sale of goods by a statutory 
assignée, and, for that reason, as the court properly told the jury, 
was invalid, except in the hands of an innocent purchaser. Story, 
Eq. Jur. § 293; Doolin v. Ward, 6 Johns. 19é; Thompson v. Davies, 13 
Johns. 112; Phippen v. Stickney, 3 Metc. (Mass.) 384; Gibbs v. Smith, 
115 Mass. 592. It was therefore unnecessary that the jury should be 
instructed, as set forth in the first and second requests, concerning 
other and lawful plans for bidding, without compétition between 
thernselves, which the parties to that agreement may hâve considered 
before reaching an understanding. The agreement as finally made 
being essentially illégal, any inquiry into the preliminary negotiations 
or intentions of the parties was necessarily irrelevant. 

I At the request of the défendants in error, the court gave two spé- 
cial instructions, upon each of which a-ror is assigned. They are as 
follows: 
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"The considération of the note belng Illégal, In whole or In part, for tbe 
reason already stated, the note was vold not only in the hands of the John 
;V. Farwell Company, the payée thereln named, but the note Is also Invalid 
In the hands of the Atlas National Bank, the plaintifE in this action, if the 
Atlas National Bank purchased the note with knowledge of the illégal or 
fraudulent character of the considération, or with such knowledge of ex- 
Istlng facts and circumstances as ought to hâve put an ordinarlly prudent 
man upon inquiry. If the circumstances disclosed by the testlmony lead 
you to believe that the offlcers of the Atlas National Bank, at the time the 
note was discounted, refrained from making inquiry in respect to the con- 
sidération thereof, lest they thereby become acquainted with the transac- 
tion out of which the note origlnated, the plaintifC herein cannot occupy the 
attitude of a holder in good faith without notice." 

"Where there is lllegality in the transaction out of which the note orig- 
inated, the presumption is that the payée therein named, who has been a 
party to the wrongful act, will part with the note thereby acquired for the 
purpose of enabling some third party to enforce payment of the same. This 
presumption opérâtes against the holder of the note, and suspicion foUows 
the paper in his hands, and fastens upon his tltle; and it is for this reason 
that the burden is cast upon the plalntifC to show that he purchased the 
note before maturity, in good faith, in the usual course of business, for a 
valuable considération, and without knowledge of existing défenses." 

The point is inade that the flrst of thèse instructions contains three 
distinct propositions, each of which, if claimed to be erroneous, 
should hâve been separately specifled in the assignment of errors. 
The défendants in error are not in a position to insist upon so strict 
an application of the rule. They requested the instruction, as a 
single one, for the single purpose, clearly, of declaring the rule by 
which the jury should détermine the good faith of the bank in pur- 
chasing the note. But it does not state the rule correctly, and is 
perhaps objectionable in other respects, The last clause, which pré- 
sents the theory of bad faith on the part of the ofûcers in refraining 
from inquiry into the considération of the note, should not hâve been 
given if, as is contended, there was no évidence to support the 
hypothesis. U. S. v. Breitling, 20 How. 252; Goodman v. Simonds, 
Id. 343, 359. The essential error, however, is in the proposition 
that the note was invalid in the hands of the bank if purchased 
"with such knowledge of existing facts and circumstances as ought ' 
to hâve put an ordinarily prudent man upon inquiry." There has 
been a contrariety of rulings on the subject, but the weight of au- 
thority has long been (in the fédéral courts, certainly, since Swift v. 
Tyson, 16 Pet. 1) that one who takes an assignment of commercial 
paper before maturity, paying value, without notice of iafirmity in 
the title or considération, is deemed a good-f aith purchaser, and that, 
to deprive him of that character, it is not enough that he neglected 
to make the inquiry which under the circumstances a prudent man 
would or ought to hâve made. It is not a question of négligence, 
but of bad faith. "Gross négligence may be évidence of mala fldes, 
but it is not the same thing." Goodman v. Harvey, 4 Adol. & E. 870. 
"And the proper inquiry is, did the party seeking to enforce the pay- 
ment hâve knowledge, at the time of the transfer, of the facts and 
circumstances which impeach the title as between the antécédent 
parties to the instrument? And, if the jury find that he did not, then 
he is entitled to recover, unless the transfer was attended by bad 
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faith, even thongh th.e instrument had been lost or stolen. Erery 
one must cônduct himself honestly in respect to tlie antécédent 
parties, when he takes negotiable paper, in order to acquire a title 
whick will shield him against prior equities. While he is not obliged 
to maie inqidries, he must not willfully shut his eyes to the meaas 
of khowledge which he knows are at hand, • ♦ • for the reason 
that such conduct, whether équivalent to notice or not, would be 
plenary évidence of bad faith." Goodman v. Simonds, 20 How. 
34:3, 366. "He can lose his right only by actual notice or bad faith." 
Swift v. Smith, 102 U. S. 442, 444. See, also, 1 Daniel, Neg. Inst. (4th 
Ed.) § 775; Tied. Corn. Paper, § 289; Hamilton v. Vought, 34 N. J. 
Law, 187; Cross v Thompson, 50 Kan. 627, 32 Pac. 357; Bank v. 
Stockwell, 92 Tenn. 252, 21 S. W. 523; Kailway, etc., Co. v. Dick, 8 
U. S. App. 99, 3 C. C. A. 149, and 52 Ped. 379; Murray v. Lardner, 
2 Wall. 110; Shaw v. Eailroad Co., 101 U. S. 564; Lytle v. Lansing, 
147 U. S. 59, 13 Sup. Ct 254; Thompson v. Bank, 150 U. S. 231, 14 
Sup. Ct 94. 

The second of thèse instructions was also erroneous. There may 
be a just presumption of fact, but hardly of law, that the payée of a 
note which is illégal or for any reason invalid will make a transfer to 
one who may enf orce payment. But, in order to effect that purpose 
it is necessary that the assignée shall be a purchaser in good faith, 
and hence no inference of fact to the contrary — saying nothing of 
légal presumption — could reasonably arise from the mère fact of 
assignment. It certainly cannot be justly said that suspicion fol- 
lows the paper and fastens upon the title of the purchaser. 'Tosses- 
sion of such an instrument, payable to bearer, or indorsed in blank, 
is prima facie évidence that the holder is the proper owner and lawf ul 
possessor of the same. * » * The instrument gœs to the jury 
clothed with the presumption that the plaintiff became the holder of 
the same for value at its date, in the usual course of business, without 
notice of anything to impeach his title. * * • Clothed, as the instru- 
ment is, with those presumptions, the plaiatilï is not bound to intro- 
duce any évidence to show that he gave value for the same until the 
other party has clearly proved that the considération of the note was 
illégal, or that it was fraudulent in its inception, or that it had been 
lost or stolen before it came to the possession of the holder." Collins 
V. Gilbert, 94 U. S. 753. The presumption in favor of the holder of 
negotiable paper, which arises from the mère fact of possession, has 
often been declared. Among the récent cases are Commissioners 
V. Clark, 94 U. S. 278; Montclair v. Eamsdell, 107 U. S. 147, 2 Sup. 
Ct. 391; Pana v. Bowler, 107 U. S. 529, 2 Sup. Ct. 704; Morgan v. 
U. S., 113 U. S. 476, 5 Sup. Ct. 588; King v. Doane, 139 U. S. 166, 11 
Sup. Ct 465; Kneeland v. Lawrence, 140 U. S. 209, U Sup. Ct. 786. 
Thèse cases recognize the exception, which is so well established and 
comprehensive as to be itself a rule, that "if, in a suit brought by llie 
indorsee or transférée of a negotiable instrument, the maker or ac- 
cepter, or any party who is primarily bound by the original considéra- 
tion, proves that there was fraud or illegality in the inception of the 
instrument, the burden of proof is thrown on the plaintiffl to show 
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that hé is a holder for value." Pana v. Bowler, 107 U. S. 542, 2 Sup. 
Gt. 704, and cases cited. Or, as it is stated in King v. Doane, the 
question wliether the plaintiiï did or did net give value, without 
notice, "must be considered with référence to the established rule that 
if, in an action by an indorsee against the maker, a negotiable note 
is shown to hâve been obtained by fraud, the presumption, arising 
merely f rom the possession of the instrument, that the holder in good 
faith paid value, is so far overcome that he cannot hâve judgment 
unless it appears affirmatively froni ail the évidence, whether pro- 
duced by the one side or the other, that he, in tact, purchased for value. 
* * * In the case supposed, he must show that he paid value. 
That fact being established, he will be entitled to recover, unless it is 
proved that he purchased with actual notice of the def ect in the title, 
or in bad faith, implying guilty knowledge or willful ignorance." 
That is to say, in the cases supposed, the indorsee of a note must 
prove that he paid value, but he is not required, besides, to overcome 
a presumption against him, and certainly not to remove from his 
title a taint of suspicion. The inquiry is one of fact, to be determined 
by the prépondérance of the évidence, unaffected by légal presump- 
tion one way or the other; and the reason the burden of proof is cast, 
contrary to the rule of pleading, upon the indorsee, is, as we suppose, 
because, if he was a good-faith purchaser, he has peculiar, if not 
exclusive, knowledge of the fact, and to flnd évidence of the contrary, 
if true, would be difflcult and often impossible for the défendant 
in the action. 

A third instruction, given at the request of the défendants in error, 
we hâve not considered critically; but, if not in any respect distinctly 
erroneous, it is objectionable because it confuses différent théories 
of défense. 

The judgment below is reversed, and the case remanded for a new 
trial. 



SNBED v. SABINAL MINING & MILLING CO.i 

(Circuit Court of Appeals, Seventh Circuit January 6, 1806.) 

No. 259. 

Altération of Note— Materialitt. 

When a note is given by a corporation, payable to tlie manager's wîfe, 
for money due liim for salary, and for expenditures made in behalf of tlie 
Company out of funds represented by liim to liave belonged in part to tlie 
wife, an altération of the note so as to make it payable to tlie manager 
himself is a material one. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Assnmpsit by the plaintiff in error, John R. Sneed, as the indorsee of a 
promissory note, whereby on the 6th day of March, 1888, at Chicago, as it 
Is averred in the déclaration, the défendant In error promised to pay to the 
order of J. W. Provard on or bef ore September 6, 1888, the sum of $7,000, 

•Kehearing pending. 
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for vaine recelved, at the State National Bank, El Paso, Tesu, with taterest 
at the rate bf 6 per cent per annum untll pald. It Is further alleged that 
Provard, on tbe day of its date, indorsed the note to Joseph G. Fuller, who 
indorsed It to George C. Hunt, who Indorsed It to the plalntlfE in, error. 
At the trial, which, by agreement la wrftlng, was had before the court wlth- 
out a Jury, It was stipulated that ail spécial pleas flled, and the replicatlons 
théreto, be consldered withdrawn, and "that the cause proceed under the 
gênerai issue, with the privilège to the défendant to prove défenses there- 
under with the same effect as if spécial pleas had been flled." Excepting 
slight verbal changes, not afCecting the sènse, the court made the followlng 
spécial flndlng of facts and statement of légal conclusions: On the 6th day 
of March, 1888, the board of directors of the Sabinal Mining & Milling Com- 
pany held a meeting at its office in Cihicago, 111. J. W. Provard, who was a 
stockholder, dlrector, and manager of the company, reported at the meet- 
ing that he had expended In and about the management of the company's 
business In Mexico, where its mine was located, a large sum of money. He 
stated that the company then owed him on account of expendlture, and for 
hls salary, the sum of $7,000, and requested that the company give its note 
at six months for that amount. Directors Finn and James objected to giv- 
Ing Provard a note. Provard stated to the directors that, of the money 
expended by him, a part belonged to his ^ife, Mrs. E. N. Provard, and he 
therefore requested that the note be drawn In her favor. The attorney of 
the company, who was présent with the board, drew up the note required 
by Provard, bearing date March 6, 1888, due six months af ter date, with six 
per cent, interest per annum, payable at the State National Bank of El 
Paso, Tex., with the name of E. N. Provard as the payée. Thereupon the 
note was duly signed by the company, by John N. Dunphy, président, and 
B. J. Woodward, secretary, both of whom were présent at the meeting. 
John N. Dunphy was one of the directors of the company. Immedlately 
after the note was signed, It was dellvered to J. W. Provard. Mrs. E. N. 
Provard was not présent On the back of the note Is found the foUowing 
indorsement: "Pay Joseph G. Fuller. J. W. Provard." Below the name 
"Provard," the names of Joseph G. Fuller ànd George 0. Hunt appear. 
The note was ofCered In évidence by the plaintiff, J. R. Sneed. The note in 
question, after Its dellvery to said J. W, Provard, was altered by changing 
the payee's Initial letters "E. N." to "J. W.," so that the note, as ofCered in 
évidence, Is payable to J. W. Provard, instead of E. N. Provard, as origi- 
nally made and executed. The altération was made by or at the Instance 
and request of Provard, within an hour after the note had been dellvered to 
him, and before the board of directors had flnally adjoumed. When the 

' altération was made, some of the directors were présent in the room where 
the note was changea. John N. Dunphy, the président of the company, was 
not présent when the note was altered, and was not aware of the change 

1 until some months afterwards. Neither the directors, as a body, nor any 
of the offlcers of the comi)any, consented to the altération at any tlme. 

i After the change was made, one of the stockholders and directors of the 
company, Mr. James, then présent at the meeting, was opposed to the exé- 
cution of the note, and was not satisfled therewith until Provard Indorsed 
upon the note, "I hereby walve ail claims against Lightwood and James as 
stockholders,"— Lightwood and James belng stockholders of the company. 
"From the facts found, the court found, as a conclusion of law, that the 
note had been materially altered by J. "W. Provard, or by some person at 
hls instance and request, but that the altération was not fraudulently 
made." 

It is contended In support of the appeal: (1) That Pigot's Case, 11 Coke, 
27, and the long Une of English and American cases which foUowed its 
harsh rule, hâve become fosslls or curiosities of the law, which hâve been 
superseded by the doctrine of later décisions that each case must stand 
upon its own facts, and be determlned by "the application of that more 
enllghtened spirit which recognizes that the sole object of judicial Investi- 
gation is to ascertaln the rlght and then enforce it" Kountz v. Kennedy, 
63 Pa. St 190; Foote v. Hambrick, 70 Miss. 157, 11 South. 567. (2) That 
the facts of the présent case require a modifled application of the gênerai 
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iTOle, becanse the matter was not complète, and the dlrectors' mecUng stm 
lia session, when, immediately after the slgning, and betore dellvery ot 
the note to the payée, the altération was made, in the présence of the 
directors, by one of their number, who was the manager of the company. 
Blngham y. Reddy, 5 Ben. 266, Fed. Cas. No. 1,414; Nicholson v. Oombs, 
90 Ind. 515; 2 Pars. Notes & B. 573; Matson v. Booth, 5 Maule & S. 223, 
226. (3) That, if no altération had been made, J. W. Provard œlght hâve 
brought suit upon the note in his own name (Insurance Co, v. Allen, 116 
Mass. 398; Huntington v. Knox, 7 Cush. 371; Garland v. Reynolds, 20 Me. 
45; Railway Oo. v. Benedict, 5 Gray, 561; Bank v. Rlce, 107 Mass. 37; 
Ford V. Williams, 21 How. 287; New Jersey Steam-Nav. Oo. t. Merchants' 
Bank, 6 How. 380; Milliken v. Telegraph Go., 110 N. Y. 403, 18 N. E. 251; Ames 
V. Bailroad Oo., 12 Minn. 412 [Gll. 295]; Nave v. Hadley, 74 Ind. 155; Oelrlchs 
V. Pord, 21 Md. 489), notwithstanding the wlEe furnished part of the 
money whieh entered into the considération (Manufacturlng Oo. v. Fletcher, 
61 Md. 288); oral proof being admissible to show the real principal, though 
his name be not disclosed in the contract (Guano Co. v. HoUeman, 12 Fed. 
61; Baldwin v. Bank, 1 Wall. 234; Brooks v. Mlntum, 1 Gai. 481; Ruiz v. 
Norton, 4 Oal. 355; Belohradsky v. Kuhn, 69 111. 547). And (4) that, not 
changing the légal effect of the instrument, nor posslbly affecting any right 
of the maker, the altération is immaterial. Caldwell v. Meshew, 44 Ark. 
564; Rand. Com. Paper, § 161; Tled. Corn. Paper, § 88; Ryan v. Bank, 148 
lU. 349, 35 N. E. 1120; Holland v. Hatch, 15 Ohio St. 464; Magers v. 
Dunlap, 39 lU. App. 618; Shepard v. Whetstone, 51 lowa, 457, 1 N. W. 753. 
In support of the contrary contention— that the altération was a material 
one— are eited 2 Daniel, Neg. Inst. § 1373; Roblnson v. Berryman, 22 Mo. 
App. 510; Haskell v. Champion, 30 Mo. 136; Bank v. Fricke, 75 Mo. 179; 
Horn V. Bank, 32 Kan. 521, 4 Pac. 1022; BeU v. Mahln, 69 lowa, 408, 29 N. 
W. 331. 

Moses, Pam & Kennedy, for plaintiff in error. 

Milton I. Beck, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEB, Circuit Judges. 

WOODS, Circuit Judge, after making tlie foregoing statement, de- 
livered the opinion of the court. 

The sole question is whether the altération found to hâve been 
made in the note declared on was material, It is clear upon the flnd- 
tng that it was unauthorized. The président of the company waa 
not aware of it for months afterwards, and neither the directors, as a 
body, nor any oflûcer of the company, ever consented to it. Provard 
was himself a director and the manager, but, by reason of his rela- 
tion to the transaction, had no more authority to alter the note in a 
material particular than he had, in the first instance, to exécute it. 
Having an adverse interest, he could not represent the company. We 
know of no case in which it has been considered that an altération 
was immaterial whereby the name of one person had been substituted 
for that of another as the payée of a note or bill. "Any change in 
the personality, number, or relations of the parties is, as a gênerai 
rule, a material altération." 2 Daniel, Neg. Inst. § 1387. That the 
altération in question was material Is obvions. The note was given, 
it may be inferred from the flnding, for money claimed by Provard 
to be due him upon salary as manager, and for expenditures in the 
management of the company's business; but how much was for sal- 
ary, and how muck for outlay, does not appear. He stated at the 
time that a part of the money so expended belonged to his wife. It 
was theref ore important to the company that the note should be made 
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jpiajable to the -wîf e. Otherwise her claim would be at large, and, 
thongh included in a note to the husband, migàt be set up by her as an 
independent or separate cause of action against the company. The 
altération is one which, unexplained, mnst be regarded as material, 
and in the facts found there is no excuse for it. 

It is urged that the note had not been delivered, but, if that be con- 
ceded, it dœs not help the case. The delivery to Provard was, as we 
suppose, dellvery to the wife, for whom he took it; but, if not, then 
by reason of the altération, the note never became obligatory. In- 
trusted with the note for the purpose of delivering it to the payée 
named, he could not, by an unauthorized substitution of his own name 
as payée, conrert it into a valid obligation to himself. The judgment 
below is afûrmed. 



MAESTON et al. v. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit January 6, 1896.) 
: No. 262, 

1. CoKsuLS— Fées— Rkv. St. § 2687. 

A United States consul, who Is entltled to retain fées coUeeted by liim 
during any year, up to a âxed limlt, and who is removed from ofBce dur- 
ing the course of a fiscal year, is not entltled to retain ail the fées then 
coUected, up to such limit, but, under Kev, St. § 2687, only such part of 
the total annual allowance as is proportioned to the part of the fiscal 
year during which he bas beld office. 

S. Samb. 

One M. was consul at Malaga, and had supervision of a consular agent 
at Al(neria, whose: compensation was limited to $1,000 per annum, out of 
the fées collected by him. Between the commencement of a fiscal yeai 
on July 1, 1890, and October 26, isao, when M. was removed from otHce, 
the consular agent collected $1,665, oui of which he retained $1,000, and 
remitted $665 to M. The consular agent remained in ofllce through the 
whole year, and earned his f ull salary. Eeld, that M. was entitled to a 
pro rata share, for the time between July Ist and October 26th, of his 
annual compensation out of the fées, which was limited to $1,000,— such 
share amounting to $322.22,— and was accountable to the government for 
the residue of the sum received from the consular agent, with interest 
froin the time he actually received a demand therefor from the govern- 
ment 

Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This was an action by the United States against Henry C. Marston 
and others, who were sureties upon his officiai bond as consul at 
Malaga. Having been in the consular service before, at Mauritius, 
he was transferred to Malaga in 1880, and remained in charge there 
until the 26th day of October, 1890, when he was removed by the 
appointment of a successor. As consul at Malaga, he had supervision 
and was entitled to compensation for superintending the collections 
of consular fées at Almeria and Marbella, and the présent dispute is 
over thé sum of |1,665, collected at Alnleria after J^une 30, 1890, and 
before October 27th of that year. By written stipulation the case 
was tried by the court without tbe aid of a jury, and on June 29, 
1895, the following opinion and flndings were entered (SEAMAN, 
District Judge): 
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I have had no time to formulate an opinion, alttiougti 1 hiave examined the 
case, and am falrly eatistied of wliat sliould be the conclusion. Tlie only 
question is whether the year should be prorated in monthly periods In the 
case of the fées and of tlie commissions of the consul for the purposes of a 
limitation to one thousand dollars in each class; and the only question I have 
thought it necessary to conslder was the construction to be placed upon the 
statuts (section 2687, Rev. St.) which is cited as applicable to ail otticers of 
the govemment, and déclares a pro rata division of the year. I find it was 
decided orlglnally, in two or three of tiie early cases, that the fées were not 
to be so divided, but that an otiicer who was entitled to fées up to a certain 
amount per annum would be entitled to hold ail such fées as he had received, 
provlded they did not reach the maximum allowed. Those cases were ail 
prier to the statute of 1846. The statute of 1846 (wùich was the commence- 
ment of the présent System, as I understand it) was held by Mr. Justice 
Cllfford, in U. S. v. Wendell, 2 Clitf. 840, Fed Cas. No. 16,666, to make a 
change in that respect, and he held thereafter the raie of pro rata division 
of the year must prevail for ascertaining the compensation to be paid. In 5 
Lawrence, Compt Dec. 100 (In re ColUn's Appeal), there is a very clear review 
of thèse authorities; and I am satisfied that the opinion therein expresf^ed is 
right, that this statute governed, and that the fées are to the office, and not 
ttie offlcer. Therefore Mr. Mai-ston was not entitled to retain the fées, except 
for the pro rata share of the year in which they were received and earned, 
although tlie record clearly shows that ninety per cent, of the entire fées for 
the year were actually earned and collected within the short perlod eovered 
by his incumbency, and the fîndings may se show. Upon tlie question sug- 
gested, whether it appears that the government is damnified or not, I feel 
entirely clear that the requirement hère is that the officer shall account to 
the treasury for fées received, retaining simply such amounts as are allowed 
to him. The action is upon the bond, and his failure to pay over constitutes 
clear breach of the conditions. It is not necessary for the govemment to 
show that it was liable to or must pay over to the successor. 

Findhigs by the court: (1) That ail the work, by means of which the 
govemment became and was entitled to the sum of $1,665, was actually 
done by défendant Marston, as consul at Malaga, and his consular agent at 
Almeiia, between .July 1 and October 26, 1890, inclusive. (2) That ninety per 
cent, of ail consular and consular agency duties and work in regard to 
Almeria is, and was since 1880, done within the first ninety days of each 
fiscal year, and that in the fiscal year in question the total amount of fées 
earned and collected during the remaining period, from October 27, 1890, 
until June 30, 1891, inclusive, was $543.50; making in ail, for said entii-e 
fiscal year, $2,208.50. (3) That défendant Marston settled with his agent at 
Almeria in fuU on the, basis of said $1,665, as having been collected and 
earned by them, without regard to any pro rata of time. (4) That the de- 
mand for payment by the govemment was made on Marston and his securi- 
ties, by letters, August 21, 1891, but that such letters and demand were not 
received until March 1, 1894. (5) That Interest on the claim of the govem- 
ment will be allowed, beginning on March 1, 1894. And as conclusions of 
law: (1) That the défendant Marston, being consul of the United States at 
Malaga, received in fées the sum of $1,665, of which he was entitled to re- 
tain the sum of $777.50. (2) That the Judgment of the court be entered that 
the défendants pay to the United States the principal sum of $887.50, to- 
gether with interest thereon at the rate of six per cent, per annum until 
paid, from March 1, 1894. 

W. C. Asay, for plaintiffs in errer. 

John C. Black, U. S. Dist. Atty. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

There hâs been discussion before us in respect to items and state- 
ments of the account between the principal parties, to which no 
v.7lF.no.4 — 32 
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référence is made in the ônding. The rule that forbids onr looking 
in snch cases beyond the facts found by the court has often been 
declared. Eeed v. Stapp, 3 0. G. A. 244, 52 Fed. 641, and 9 U. 
S. App. 34; Skinner v. Franklin Oo., 6 C. C. A. 118, 56 Fed. 783, and 
9 U. S. App. 676. Were the question undetermined by the décision 
in U. S. V. Wendell, cited in the opinion below, we think there could 
be no doubt that the act of 1846, as embodied in section 2687 of the 
Eevised Statutes, applies to consuls and consular agents. If it be 
limited to collector's and other officers of the customs, the last clause 
of the section is made ineffective and meaningless. Under the régu- 
lations prescribed by the président in pursuance of the authority 
conferred by section 1703 of the Eevised Statutes, the consular agent 
at Almeria was "not authorized in any event to retain more than 
|1,000, in any fiscal year," for his compensation, and for ail moneys 
received by a consul or consul gênerai from consular agents under his 
supervision in excess of $1,000> in the aggregate, he was required to 
account to the secretary of the treasury. It is conceded, and, there 
being no flnding to the contrary, it would be presumed, that the 
consular agent at Almeria remained in office during the entire fiscal 
year, and became entitled to the full compensation allowed for a 
year's service. By section 1703 he was required to pay over to his 
principal "the residue" only; and, it being found that the settlement 
which he made was on the basis of f 1,665 collected, it will be pre- 
sumed that the amount paid over to Marston was 1665, and no more. 
If he received more, it was by virtue of some agreement with the agent, 
in which it is not found and does not appear that the government 
has any interest. If later, and before the end of the fiscal year, the 
agent at Almeria had gone ont of office, a readjustment of his account 
to that date would hâve become necessary, in which, besides addi- 
tional collections, he or his représentative would hâve been required 
to surrender the uneamed part of the sum so retained. Of that 
amount, not including the additional collections, Marston would 
hâve been entitled to a proportionate share, according to the time 
of his service in that fiscal year. But, having remained in office 
and having taken his compensation for the entire year, as he had 
the right to do, ont of the fées collected before October 27th, the 
agent was bound to account for the fées thereafter collected, to Mars- 
ton's successor, who, as the amount, $543.50, was less than his com- 
pensation for the remainder of the year, was entitled to retain for his 
own use the entire sum. It is to be observed that provision is made 
for ail such contingencies in the accounting of consular officers and 
agents by a régulation which requires the accounts of each fiscal 
year to be kept open until the end of the year. Marston being 
chargeable, npon the facts found, with $665 only, and being entitled 
to retain $322.22 as compensation for his 3 months and 26 days of 
service, the judgment should hâve been for $342.78, with interest at 
the rate and from the time stated. The judgmait rendered is there- 
fore reversed, with direction that judgment be given upon the flnding 
for the plaintiff for $342.78, with interest from March 1, 1894, to the 
date of ehtry. 
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DNIÏHD STATES T. GUNTUJSR.1 

(Carcuît Court of Appeals, Serenth Circuit January 6, 1896.) 

No. 253. 

1. Cdstoms DnrrEs — Paisthîgs — Antiquitibs. 

A painting produced before the year 1700 is dotiable under Aet Oct 1, 
1890, par. 465, ImposiBg 15 per cent, ad valorem on paintlngs in oïl or 
•water colors, and is not exempt from duty, as a part of a collection of 
antiquities, under paragraph 524 of the free list. 

S. SaME— PiCTUKB FBAMBS. 

An antique carved wood picture frame, Imported in connection with a 
single painting, is subject to duty under Act Oct 1, 1890, par. 230, as a 
manufacture of wood, and is not exempt as a part of a collection of an- 
tiquities. 

Appeal from the Circuit Court of the United States for the North- 
ern Division 6î the Northern District of Illinois. 

The circuit court entered of record May 23, 1895, tbe following flndings of 
tact and statement of the law of the case: "In this case Charles F. Gunther 
imported at Chicago, July 24, 1891, and entered for consumption, an oll paint- 
ing portrait of Christopher Columbus, and a wooden frame, upon which the 
coUector of customs at Chicago assessed duty as follows: On the oil paint- 
ing at the rate of 15% ad valorem, under paragraph 465 of the tarifE act of 
1890, and upon the frame at the rate of 35^ ad valorem, under paragraph 
230 of the same act. The importer paid the duty as assessed, and protested 
according to law, claiming that the goods were free of duty, under para- 
graph 524 of the free list (Act Oct 1, 1890), as a collection of antiquities. 
The protestant claims, among other things, that the painting in question Is 
the product of a period prlor to the year 1700, and this contention la not dis- 
, puted by the government He also claims that the frame Is an antique mas- 
terpiece of wood carving, and shows the skill with which such work was 
pertormed tn the flf teenth and sixteenth centuries. It is claimed the frame 
' embodies one of the most remarkable and exquislte spécimens of wood carv- 
ing known in ancient or modem tlmes; that it Is allegorical of the llf e of 
Columbus, showing the drums, cannon, Indian arrows, and armor of that 
period, and is capped with a Columbus coat of arms; that it is carved In 
wood, and has a distlnctive value by reason of Its antiqulty. There Is no 
■ testimony In the record, as retumed by the gênerai appraisers, to the effect 
that the claims of the protest upon the point of antiqulty of the painting 
and the frame" (Is not true). "but the claim of the protest la supported by 
the affldavits of W. M. R. French and Arthur Dawson, who certify, as ex- 
, perts, that In thelr opinion both the painting and the frame are products of 
the period prior to the year 1700. If this were the only question In the case, 
there could be no doubt as to aUowing the claim of the importer to free 
entry. The paragraph of the free list referred to Is as follows: '524. Cab- 
inets of old coins and medals and other collections of antiquities, but the 
term "antiquities" as used In this act shall Include only such articles as are 
suitable for souvenirs or cabinet collections, and which shaU hâve been pro- 
duced at any period prior to the year 1700.' The questions ralsed by counsel 
for the government are whether the painting and the frame in this case 
constitute a 'collection of antiquities,' and whether thèse articles are, wlthin 
the meanlng of the law, such as are described In paragraph 524. It Is au 
acknowledged fact In this case that the Importer is, and has been for many 
years, a collecter of antique articles; that heretofore antique articles im- 
iwrted by him for his collection hâve been admltted to free entry, and that 
he has one of the largest and most valuable coUections of antiquities in the 
United States; and that the articles hère in question were Imported as ad- 
ditions to his already large collection. Thèse questions seem to be disposed 

'Kehearing pendlng. 
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of by the décision of the circuit court of appeals for the Second circuit In 
Re Glaenzer and in Ré Stem; 5 0. 0. A. 225, 55 Fed. 642, and by the décision 
In the case of Marine v. Robson, 47 Fed. 34, in the tirst of wliich it was 
decided that a saraple vase of a collection was entitled ta free entry, and, in 
the second, that four tapestries constitute a collection entitled to free entry. 
In the last case a single paintlng was declared to be entitled to free entry 
under paragraph 624, it belng established that It was Intended to be added 
to an already existing collection. Tbe court therefore flnds that the paint- 
lng and the frame in this case are entitled to free entry under the provi- 
sions of paragraph 524, Act Oct. 1, 1890, as claimed by the importer, and the 
collector is ordered to reliquidate the entry in this case in accordance with 
this finding." 

John C. Black, U, S. Dist. Atty. 
Percy L. Shuman, for appellee. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judgea. 

WOODS, Circuit Judge (after stating the facts). The ruiing of 
the circuit court in Marine y. Robson, 47 Fed. 34, that a single article, 
when imported for the purpose of being added to a collection of an- 
tiquities, is exempt from duty, is inconsistent with the décision of 
the circuit court of appeals in Marquand's Case, decided in connection 
with In re Glaenzer and In re Stern, supra (U. S. v. Glaenzer, 5 C. C. 
A. 225, 55 Fed. 642, 14 U. S. App. 331). The latter décision is the 
more authoritatire, and, in our opinion, the better considered. In 
Stern's Case, in the circuit court, Judge Wallace declared his opin- 
ion that a "collection" means something more than two articles, and 
accordingly held to be subject to duty two tapestries, which, though 
purchased with two other tapestries, had been designedly separated 
from them and shipped in a différent vessel, which came to port one 
day eàrlier than the vessel in which were the other two. In revers- 
ing this décision the circuit court of appeals, expressing no direct 
opinion whether under the statute two articles may constitute a col- 
lection, simply said, "Under the uncoutroverted finding of the board 
of gênerai appraisers, and under the testimony of Mr. Stern, we can- 
not say that thèse four tapestries, useless for anything but as a col- 
lection of antiquities, did not constitute a collection." Revenue laws 
being subject to strict construction, it may be that under this stat- 
ute no more than two articles are necessary to constitute a collection ; 
but we need nbt décide the point, since, in our judgment, this case is 
controlled by another considération. It is an established rule, de- 
clared and illustrated in many cases, that an article made dutiable 
by its spécifie désignation ^ill not be aflected by gênerai words of 
the same or another statute which otherwise would embrace it. Ar- 
thur V. Rheims, 96 t. S. 143; Eobertson v. Glendenning, 132 U. S. 
158, 10 Sup. et. 44; Victor v. Arthur, 104 U. S. 498; Homer v, 
Brown, 1 Wall. 486; Eeiche v.Smythe, 13 Wall. 162. Paragraph 465 
of the act of October 1, 1890, is spécifie in respect to paintings, and, 
by the rule stated, excludes them from the gênerai word "antiquities" 
in paragraph 524, even if the phrase, "and other collections of antiqui- 
ties," as it there follows "cabinets of old coins and medals," could be 
deemed, under the maxim "noscitur a sociis," to include paintings. 
'Taintings in oil or water colors, and statuary, not otherwise pro- 
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vided for in this act, flfteen per centum ad valorem," is the provision. 
If, instead of making collections of antiquities free, paragraph 524 
had imposed upon them a higher duty tban 15 per centum, it would 
be unquestioned that paintings, however old, would be subject only 
to tbe duty imposed upon them by name. The rule muât apply alike 
whether tbe elïect be to subject an article to duty, or to exempt it. 
It cannot well be said of paintings produeed before the year 1700, 
ratber tban of later productions, tliat they "are suitable for souvenirs 
or cabinet collections"; and if it was tbe intention to exempt paint- 
ings of any class or description f rom duty, presumably, the conditions 
of exemption would bave been declared in the clause in which paint- 
ings are mentioned, or, if elsewhere, then not by implication, but by 
spécifie and unmistakable expression. For instance, in paragraph 
677 "paintings, drawings, and etchings, specially importa in good 
faith for the use of any society or institution tncorporated or estab- 
lished for religions, phUosophical, educational, scientiflc, or literary 
purposes, or for encouragement of the fine arts, and not intended 
for sale," are made free. The act provides no spécifie tax on pic- 
ture frames, and it may well be that the one in question, which 
was subjected to duty under paragraph 230, which embraces "house 
or cabinet furniture of wood, wholly or partly finished, manufac- 
tures of wood &c.," could be called properly an antiquity; but, as 
it was not imported as a part of a collection of antiquities, — ^the 
painting being excluded from that category, — ^it was subject to the 
duty charged and collected. The judgment of the circuit court is 
theref ore reversed. 



UNITED STATES v. MATER et aL 
(Circuit Ciourt of Appeals, Second Circuit. January 8, 1896.) 

C0STOM8 DtTTIES — GrAPES IN BARRBLS. 

Grapes Imported In barrais, and packed in saw dust or «ork dust, are 
dutiable under paragraph 299 of tbe tariff act of October 1, 1890, at the 
rate of 60 cents per barrel of three cubic feet, or fraction thereof, without 
aUowance for the cork dust In which they are packed. 

Appeal from the décision of the circuit coTirt for the Southern dis- 
trict of New York (66 Fed. 719), which afflrmed the décision of the 
board of gênerai appraisers, which reversed the action of the col- 
lector in the assessment of duty upon imported Malaga gi-apes. 

Wallace MacFarlane, U. S. Dist. Atty. 
W. Wickham Smith, for appellees. 

Before WALLAOE, LACOMBE, and SHIPMAN, C3rcuit Judges. 

SHIPMAN, Circuit Judge. Between October 9 and October 23, 
1893, the appellees imported into the port of New York 11,269 small 
barrels of Malaga grapes packed, in the usual way, in cork dust. 
Thèse barrels are called "half barrels," and contain about 2 cubic feet. 
The average capacity of 6 barrels which were measnred was 2.078 
feet. The average weight of the entire barrel and contents was 65 
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Ipoonda. The grapes were assessed for duty by the collector at the 
rate of 60 cents per barrel of 3 cubic f eet capacity, or fractions there- 
of, nnder paragraph 299 of the tariff act of October 1, 1890. The 
importer protested upon tlie ground that nnder said paragraph the 
coUeetor shonld hare assessed npon the nnmber of cubic feet of 
grapes, making an allowance for the cork dust in which the grapes 
weee packed, or that they should be admitted free of duty, under 
; paragraph 580 of the same act, as "fruits, green, ripe or dried, not 
spedally provided for." Paragraph 299 is as follows: "Grapes, 
sixty cents per barrel of tliree cubic feet capacity, or fractional part 
thereof ; plums and prunes, two cents per pound." Paragraph 301 
is as follows: "Oranges, lemons and limes, in packages of capacity 
of one and one fourth cubic feet or less, thirteen cents per package." 
The paragraph fiurther provides for an increased duty per package, 
upon the same articles, when imported in packages of a larger size. 
TÎxe board of gênerai appraisers and the circuit court concurred in 
-sustaining the protest of the importers. 

There is no dispute in this case in regard to the f acts. It appears 
from the testimony, and the ûndings of f act of the board of apprais- 
ers, that foreign or Malaga grapes are, as a rule, packed in barrels 
of the same gênerai capacity, Tiz. of three cubic feet, but that they 
are often packed in half barrels. They are always packed in saw 
dust or cork dust, for the purpose of being protected in transporta- 
tion, and are always sold by the importers by the barrel; the selling; 
price inclnding barrel, cork dust, and grapes. It is well known 
that, when the importations reach this country, they are sold at auc- 
tion by the large quantity. Inasmuch as the paragraph is admit- 
tedly not erpressed with clearness, and as the language does not itself 
îinterpret and make plain the intent of congress, thèse facts are 
(important as aids in the ascertainment of the probable congressional 
^tent They make it unlikely that the purpose was to impose a 
[duty upon grapes by their solid cubic f oot. Such a System of levying 
idnties upon a perishàble article, which is carried to the auction 
jTOom. with great promptness, would be an unnatural one. It is 
\obvious that the duty upon oranges was imposed by the package. 
iSo, also, grapes were made dutiable by the commercial package as 
khey are bought and sold in the market, — ^the package which the 
(importer and the purehaser from him both uniformly recognize as 
the commercial unit. The article is sold by the barrel, the price 
.including grapes, barrel, and saw dust, and the duty is imposed ac- 
[cording to the same system; the understanding of the framers of the 
j statute and of the importer being that the ordinary commercial pack- 
|age contains substantially the same amount of grapes, and this 
jamount being a chief factor in determining the rate which shall be 
iplaced upon the package. This method of imposing and of ascertain- 
I jng the proper amount of duty was based upon the commercial Sys- 
tem of the importation and sale of grapes; presumably, because it is 
a simple method, and one which is adapted alike to the convenience 
of the customhouse and of the importer. But it is said that grapes 
are sometimes imported, or may be imported, in boxes, from Italy, 
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boâ that, if iuty is to be assessed by the barrel, a box of grapes mnsJi 
pe admitted free. Such a construction of the paragraph would be 
lemlnraitly literal, and would place far greater value upon the words 
fthan upon the spirit of the statute; for there would seem to be no 
imathematical difflculty in ascertaining the capadty of the package, 
rwhether it is in one form or in another. The paragraph is not hap- 
ipily phrased, and the construction of it in détail is a more puzzling 
one. Ghrapes are sometimes imported in half barrels, and the ques- 
tion arose, soon af ter the act of 1890 went into effect, as to the proper 
rate upon such a package. The collector of the port of New York 
decided that the language imposed a duty of 60 cents ui)on the pack- 
lage, not exceeding three cubic feet. But barrels may aiso contain 
imore than three cubic feet, and upon api)eal the board of appraisers 
construed the statute to mean that the duty was at the rate of 60 
■cents per package of three cubic feet, and' consequaitly that smaller 
and larger packages should pay duties proportionally. The treasury 
idepartment acquiesced in this construction, which bas since been f ol- 
[lowed by the coUectors, and was f oUowed in this case. It makes the 
duty upon grapes equable, and gives a just construction to the para- 
igraph, which, if not demanded by its requirements, is not ont of 
iharmony with them. The décision of the cireoit court is reversed. 



tJNITBD STATES v. BOUSSOD-VALADON OO. 

(CSrcnlt Ourt of Appeals, Second CSrcult Jannary 8, 1896.) 

GoBTOMa DuTiKS — Frbk List — Impoetation o» Paintihgs fob Ethibitiow. 
A Company Incorpca^ted In this country for the purpoee of Importlng 
pictures and palntlngs, not for sale, but for pnrposes of exhibition and 
tben re-exportatlon, and which la in fact established in part as an adrer- 
tlslng adjunct of a commercial flrm of art dealers and publisbers, whose 
name It adopts, whose place of business it uses gratnltously for its exhibi- 
tion, and whose employé is its gênerai managar, Is.not an "association 
established tn good falth • • • expressiy and soleïy for the promotion 
and encouragemoit of science, art or Industry," wlthln the meantng of 
paragraph 758 of the act of October 1, 1890, which permlts the free im- 
portation of paintings, etc., by such associations. 66 Fed. 718, reyersed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal by the Boussod-Valadon Company from a dé- 
cision of the board of gênerai appraisers afflrming the action of the 
collector of the port of New York in refnsing to admit free of duty 
a painting imported by said company for exhibition and re-exporta- 
tion without sale. The circuit court reversed the décision of the 
board of appraisers (66 Ped. 718), and the United States has ap- 
pealed. 

Wallace MacFarlane, U. S Atty., and Henry D. Sedgwicb, Asst U. 
i& Atty. 

Eugène H. Lewis and Arthur P. Hodgkins, for appellee. 

Before WALLACE, LAOOMBE, and SHTPMAN, Circuit Jadgea. 
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PER CXTRIAM. The question in this case is whether a painting 
îmported for exhibition, and not intended for sale, by the appelles, 
ehonld hâve beeû admitted free of duty under a provision of the 
tariff act of October 1, 1890, which reads as follows: 

"758. * • * Paintings and statuary Imported for exhibition by any asso- 
ciation establlshed In good faith, duly authorlzed under tbe laws of the United 
States, or of any state, expressly and solely for the promotion and encourage- 
ment of science, art or industry, and not Intended for sale, shall be deemed 
free of duty under such régulations as the secretary of the treasury shall 
prescribe." 

The board of gênerai appraisers afflrnaed the décision of the col- 
lector, placing their aiïirnianee upon the following statement: 

"The Boussod- Valadon Company is connected through its incorporators with 
the commercial house of Boussod- Valadon & Company, and their appeal for 
relief cannot, therefore, be sustalned." 

The circuit court reversed the décision of the board upon the 
ground that the fact found, if true, would not exclude the importer 
from the beneflt of the exemption. 

The Boussod-Valadon Company was incorporated in April, 1888. 
At that time, under existing tariff provisions, "ail paintings im- 
ported into the United States for exhibition by any association duly 
authorized under the laws of * * * any state for the promo- 
tion and encouragement of * * * art, « » * and not in- 
tended for sale," were admitted free of duty under such régulations 
as the secretary of the treasury might prescribe. The Boussod- 
Valadon Company was incorporated for the purpose of availing it- 
self of the beneflt of this provision, and with the intention of im- 
porting pictures and paintings, not for sale, but for the purposes of 
exhibition, and then re-exportation. We are unable to doubt, upon 
the évidence in the record, that the company was not established 
"expressly and solely" for the promotion and encouragement of art; 
but, on the contrary, was established in part as an advertising ad- 
junct of the commercial flrm of Boussod-Valadon & Co., art dealers 
and publishers, whose name it adopted, whose place of business it 
has invariably used gratuitously for its exhibitions, and whose em- 
ployé is, and always has been, its gênerai manager. This feature 
of the case was not the basîs of the décision of the board of gênerai 
appraisers, and does not seem to hâve been presented for the consid- 
ération of the judge of the circuit court. The mère fact that some 
of the incorporators of the association were associated with the 
commercial house of Boussod-Valadon & Oo. would not necessarily 
characterize it as established for other purposes than the promotion 
and encouragement of art solely, and to this extent we concur in the 
opinion of the circuit court. It is obvions, however, that the stat- 
utory provision was carefully framed to exclude from its beneflt any 
association established with a view to any other object than the pro- 
motion and encouragement of art. 

The judgment of the circuit court is reversed. 
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In re SEORETARX OF TREASURY. 
(Circuit Court, N. D. Califomla. September 16, 1895.) 

COSTOMS DUTIES — WlTHDRAWALS PBOM BOND— IMPORTATIONS UNDER PrIOB 

Laws. 

Goods which were Imported under the tarife law of 1883, placed in a 
bonded warehouse, and remained therein more tlian three years prier to 
the enactment of tlie McKinley law (Act Oct. 1, 1890), could not be with- 
drawn for consumptlon upon payment of duties and charges at the rates 
prescrlbed in the McKinley law; nor, after the passage of the Wilson 
act (Aug. 28, 1894), could they be withdrawn at the rates prescribed there- 
by; for Rev. St. §§ 2970-2973, which llmit the time for leaving goods iu 
bond to three years, and provide that thereafter the government may 
cause the same to be sold to enforce payment of the duties, were not re- 
pealed, elther expressly , or by Implication, by the McKinley law or the 
Wilson law, and the rlght of the government to enforce payment of the 
duties and charges prescribed by the act of 1883 was, under such circum- 
stances, "a right accrued" so as to be within the saving clause of section 
54 of the McKinley law, and the liability of the goods was "a liablllty 
under a prior law," within the saring clause of the Wilson law. In re 
Schmid, 54 Fed. 145, distinguished. U. S. v. Abbott, 20 Ct Cl. 281, dis- 
approved. 

In the matter of the pétition of the secretary of the treasury for a 
revlew of a décision of the board of United States gênerai appraisers 
in relation to the withdrawal for consumption of certain steel rails. 

H. S. Foote, U. S. Atty., and Samuel Knight, Asst. U. S. Atty,, for 
petitioner. 
Charles A. Garter and J. F. Evans, for respondents. 

McKENNA, Circuit Judge. The facts of the case are stipulated 
by the parties, and are recited in the opinion of the board of ap- 
praisers, as follows: 

"The Bank of Califomla, at varions times between March 2 and June 24, 
1887, imported into the port of San Francisco certain T steel rails, aggre- 
gatlng 5,078 tons. Thèse rails remained in gênerai order unclaimed until 
February 27, 1888, when warehouse entries thereof were made, and bonds 
given by the Bank of California as the importer and consignée. Said ware- 
house entries were liquidated under the act of March 3, 1883, at $17 per 
ton, and at the expiration of one year from the date of Importation the addi- 
tional duty of 10 per cent, prescribed by section 2970, Rev. St., was charged 
up on the bonds against the merchandise. Between September 21, 1888, 
and December 6, 1889, four withdrawals for consumptlon were made, and 
the amount of duties charged thereon was paid. When the bonded period 
of three years was about to expire, the Oregon Pacific Rallroad Company, 
for whose account the steel rails in question had been imported, represented 
to the treasury department that serious easualties had occurred to its road 
by storms and floods, and requested a postponement of the sale of merchan- 
dise required under section 2971, Rev. St., whereupon the secretary of the 
treasury authorlzed a postponement o( the sale for three months, wlthont 
giving due notice to or having the consent of the principal or sureties on the 
warehouse bouds. Simllar postponements hâve been allowed for periods 
of six months up to the présent date, the Bank of California uniting in 
two instances in the application for delay. A postponement of the sale of 
merchandise allowed by the secretary of the treasury September 16, 1893, 
was conditioned upon the consent of the sureties on the bond. The final 
postponement was authorized by t!ie secretary of the treasury March 25, \SQ'>. 
'îendiug décision regarding the légal status of the goods by the board of 
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gênerai appralsers. Under date of June 30, 1890,— more than three years 
after the date of Importation,— the secretàry of the treasUry authorized the 
coUector at San Francisco to permit withdrawals for consumptlon of the 
Steel rails In question from tlme to time. In such quantltiea as might be de- 
slred. On October 21, 1890, the treasury department declded that with- 
drawals mIght be made, under the act of 1890, by the Importera, at the rates 
of duty, regular and additlonal, prescrlbed by the act of 1883. Notwith- 
standlng this décision, 3,306 tons of the stéel rails were wlthdrawn for 
consumptlon, and In addition to 10 per cent, as prescrlbed by section 2970, 
Bev. St., dutles were pald thereon and aecepted by the coUector at $13.44 
per ton, the rate prescrlbed therefor In the act of October 1, 1890. Ail 
charges and expenses, Including storage charges, havlng been pald, the Im- 
porters recently ofCered to withdraw for consumptlon the remalnder of the 
merchandlse In bonded warehouse at the rate prescrlbed In paragraph 117 
of the act of August 1, 1894. Permission to make such wlthdrawal has not 
been granted by the secretàry of the treasury, but in lieu thereof authority 
was glven the coUector to permit wlthdrawal entry to be made by the Im- 
portera of a small portion of the merchandlse at the rates prescrlbed in 
the act of March 3, 1883, In order that a test case for judlclal décision 
might be made. In accordance wlth the authority thus granted, entry for 
consumptlon of twenty of the rails in question (welghlng about 5 tons) was 
made by the Importers, and duty was assessed thereon by the coUector at 
$17 per ton, and 10 per cent, additlonal under the act of March 3, 1883,— 
the act In force at the tlme the merchandlse was imported. Against this 
action the Importers protested, claiming that the merchandlse in question, 
havlng been wlthdrawn for consumptlon after August, 1894, was properly 
dutiable at seven-twentleths of 1 cent per pound, in accordance wlth the 
provisions of section 1 and paragraph 117 of the présent act." 

The tariff act of 1883 was in force at the time of the importation 
of the rails, and continued in force until the enactment of the act of 
1890, known as the "McKinley Bill." Under the latter act the duty 
was made Ç13 per ton, and under the act of August, 1894, known as 
the "Wilson Act," it was made $7.84. As is well known, imported 
merchandlse could be entered for Immédiate consumptlon or it could 
be entered for warehouslng; and in the latter case there were cer- 
tain provisions of law applicable to it. Section 2970, Rev. St, pro- 
vided for the periods for which, and the terms upon which, mer- 
chandlse could remain in bond without paying duty. It could re- 
main for one or three years, and during such times it could be wlth- 
drawn for consumptlon. If in one year, "on payment of the duties 
and charges to which it may be subject by law at that time"; if after 
one year, and before the expiration of three years, "on payment of 
the duties assessed on the original entry, and charges, and an addi- 
tlonal duty of ten per centum of the amount of such duties, and 
charges." (The itallcs are mine.) After three years the permission 
to withdraw goods for consumptlon expired, and section 2971 pro- 
Tlded that: 

"Any goods remainlng in public store or bonded warehouse beyond 3 years 
shall be regarded as abandoned to the govemment and sold under such régu- 
lations as the secretàry of the treasury may prescribe, and the proceeds 
pald into the treasury." 

But section 2972 provided that the secretàry, in case of sale, may 
pay to the owner, etc., the proceeds thereof, after deducting duties, 
charges, and expenses. In 1890 congress enacted a law to simplify 
the collection of revenues, called the "Administrative Act," section 
20 of which provided for the withdrawal for consumptlon of bonded 
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goods, which was amended by section 54 of the McKinley act The 
section as amended is as follows, omitting a proviso, with which we 
are net concerned: 

"That any merchandlse deposlted In bond in any public or prlvate bonded 
warehouse may be withdrawn for consumption withln 3 years from tlie 
date of original Importation on payment of the duties and charges to whlch 
It may be subject by law at the time of such wlthdrawal." 

The différence between this section and section 2970, Eer. St., ia 
that it makes but one period, — ^three years, — and proTides that the 
goods withdrawn any time within it shall be subject to the duty then 
provided by law. This act contained no provision for gooda net 
withdrawn within three years, nor did the administrative act hâve 
such provision. If left provided for at ail, it was by sections 2971 
and 2972, Eev. St., supra. The administrative act erplicitly repealed 
a number of sections of the Eevised Statutes, but not those sections, 
and added: 

"And ail other acts and parts of acts Inconsistent wlth the provisions of 
this act are hereby repealed. But the repeal of exlsting laws or modifica- 
tions thereof embraeed In this act shall not affect any act done or any 
right accruing or accrued, • * ♦ but ail liabilities under sald law shall 
continue and may be enforced in the same manner as If said repeal or modi- 
flcatlons had not been made. * • *" 

Section 50 of the McKinley act, which is the only other one neces- 
sary to quote in full, is as follows: 

"Sec. 50. That on and after the day when this act shall go into effect ail 
goods, wares, and merchandlse previously imported, for whlch no entry has 
been made, and ail goods, wares, and merchandlse previously entered with- 
out payment of duty and under bond for warehousing, transportatlon, or 
any other purpose, for whlch no permît of dellvery to the Importer or his 
agent has been issued, shall be subjected to no other duty upon the entry 
or the withdrawal thereof than if the same were Imported respectively 
after that day: provided, that any imported merchandlse deposlted In bond 
in any public or prlvate bonded warehouse having been so deposlted prior 
to the flrst day of October, eighteen hundred and ninety, may be withdrawn 
for consumption at any time prior to February first, eighteen hundred and 
ninety-one, upon the payment of duties at the rates In force prior to the 
passage of this act: provided further, that when duties are based upon the 
weight of merchandlse deposlted in any public or prlvate bonded ware- 
house said duties shall be levied and coUected upon the weight of such mer- 
chandlse at the time of Its wlthdrawaj." 

The act also repealed ail prior inconsistent laws, but saved ail 
rights which had accrued, by the same words as the administrative 
act, supra. The Wilson act contained no administrative provision» 
with which this case is concerned. A claim, however, is based on 
its flrst section, which will be referred to hereafter. 

From this statement of the facts and the statutes, the question is, 
to what duty was' the merchandlse subject? The secretary of the 
treasury decided that of the act of 1883, or $17 per ton, and on 
grounds which apply to the whole importation. The board of ap- 
praisers decided that of 1894, or $7.84 per ton, but on grounds which 
confine the décision to 20 rails, or 5 tons, only. This is to be regret- 
ted, as it leaves us without the views of the board (necessarily val- 
uable) of the relations of the acts of congres». The board based 
its décision on the act of the secretary in authorizing the with- 
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drawal of the merchandise for consumption ; but tlie stipulation of 
the parties is that this was to enable the riglit to be tested, not to 
make tlie riglit. Besides, if the importers can claim this against 
intention, the diflSculties' of the matter are not solved, or even evad- 
ed. The question, then, occurs, what right has the secretary to 
permit a withdrawal for consumption, under the circumstances; or, 
if he hâve this right as an alternative of a sale, at what duty? And 
the question can only be answered by determining the changes 
which the McKinley and Wilson acts make in pre-existing laws. 
Necessarily, therefore, a décision as to the five tons involved in this 
case is a test of the whole importation, and I bave given the con- 
tentions of parties a proportionate attention. 

The merchandise, as we hâve seen, was imported in 1887, and 
was entered for warehousing February 27, 1888, and the duties liq- 
uidated under the act of 1883, and a bond given by the importers to 
secure their payment. Under the law, the rights and liabilities of 
the importers Were very plain. They could hâve withdrawn the 
merchandis'é for consumption in one year upon paying the duties, 
to wit, |l7 per ton; that being the duty they were subject to, the 
law of 1883 being then in force. Or after said year, and within 
three years from June, 1887 (the date of the last importation), they 
could hâve withdrawn the merchandise upon paying such duty and 
10 per cent, additional duty. Some of the merchandise was with- 
drawn before the expiration of three years, and the duties paid; 
but the greater part of it, including the rails in controversy, was 
not withdrawn, and on the 24th day of June, 1890, became subject 
to sections 2971-2973, Eev. St.; ra other words, became to be re- 
garded as abandoned to the government, and to be subject to sale 
by the secretary of the treasury to satisfy the then duty, to wit, 
|17 and 10 per cent, additional and charges. This was the status 
at that date— the right of the government — the liability of the mer- 
chandise indisputably, and were only not exacted or enforced be- 
cause the Oregon Pacific Railway Company, for whose account the 
merchandise was imported, requested a postponement of the sale 
for three months, representing that serions casualties had occurred 
to its road. Other postponements by like request, the sureties on 
the warehouse bond consenting, for periods of six months, were 
given. Pending thèse periods, the tarifE acts with the provisions, 
supra, were passed. 

The question raised by thèse facts is direct: Did the right which 
undoubtedly accrued on the 24th of June, 1890, continue after the 
passage of the McKinley and Wilson acts? Or, using their saving 
language, was it not, regarding the government, "a right accruing 
or accrued"? Was it not, regarding the merchandise, "a liability 
under a prior law," continued under said acts? It seems necessa- 
rily that the answer must be in the afiQrmative. The government 
had a right, in the juridical sensé of that word; that is, an enforce- 
able claim. It came into existence in June, 1890, and existed for 
nearly two months before the passage of the administrative act, and 
might bave been enforced during such time but for the solicitation 
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of the parties interested in the merchandise, or, at any rate, could 
hâve been enforced. It was a right "accruing or accrued," there- 
fore, in the légal and popular sensé of those words, and presumably 
in the sensé in which they were intended by such act and the Mc- 
Kinley act. Prior to the décision of the suprême court in U. S. v. 
Burr, 15 Sup. Ct. 1002, it could hâve been plausibly contended that 
the rights saved by the act were net those of the United States, or 
not claims to duties; and the former was so held by the circuit 
court. 66 Fed. 742. The suprême court, however, took a différent 
view, and held that the act preserved the rights of the government 
as well as the rights of the importers, and included claims to duties. 
The conflict settled in that case was between the McKinley and 
Wilson acts, and the merchandise in controversy arrived August 7, 
1894. Duties were paid August 8th, and the merchandise deliv- 
ered August llth; but it was not until August 28th that the fact 
was stamped on the entry that the goods were liquidated as entered. 
The Wilson act went into effect August 28th, but its flrst section 
provided "that on and after the Ist day of August, 1894, « * « 
thei'e shall be levied and collected * * « the rates of duty 
which are by the schedules and parap:rar»hs respectively prescribed. 
* * * " And it was contended from the plain language the court 
was imperatively required to conclude that it was the intention of 
congress that the act should bave a rétrospective opération as of 
August Ist, although it did not become a law until after that date. 
The court refused to make this literal application of the words of 
the statute, and said, through Chief Justice Fuller: 

"And upon tlie threshold we are met with the fact that the act of Octo- 
ber 1, 1890, was not repealed in terms until August 28, 1894; and that the 
repeallng section of the latter act kept in force every right and liability of 
the government or of any person which had been Incurred or accrued prior 
to the passage thereof, and thereby eveiy such right or liability was ex- 
cepted out of the effect sought to be given to the flrst section. The right 
of the government to duties under the tariff law which existed between 
August Ist and August 28th was a right accruing prior to the passage of 
the act of 1894 (that is, the date when the biU became a law); and the 
obligation of the importers between August Ist and August 28th to pay 
the duties on their entries under the existing tariff law was a liability un- 
der that law, arising prior to the passage of the act of 1894; and, if con- 
gress Intended that section 1 should relate back to August Ist, still the 
intention is quite as apparent that the act of October, 1890, should remalu 
in full force and effect until the passage of the new act on August 28th, 
and that ail acts done, rights accrued, and liabilities incurred under the 
earlier act, prior to the repeal, should be saved from the effect thereof as 
to ail parties interested, the United States included." 

This construction satisfles the natural meaning of the language of 
the acts, and gives effect, and consistent effect, to every provision. 
But without the provision of the acts saving rights and continuing 
liabilities accruing or accrued under prior la vs, it is disputable if the 
contention of the importers could be sustained under the ruling in 
Fabbri v. Murphy, 95 U. S. 191. In that case it appeared that sugar 
was imported in November, 1869, which was entered for warehousing. 
rt was classifled under the law then in force as "No. 12 Dutch Stand- 
:\vd," and the duty of three cents per pound assessed against it. 
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Whlle it waB lu the warehouse, and before the expiration of a year, 
the act of Jûly 14, 1870, was passed, providing for a lower rate 
of duty, and making it applicable to goods in bonded warehouse 
upon the entry thereof for consumption. Under this act the sugars 
were reclassifled by appraisers as "No. 7 Dutch Standard," and a rate 
of entry noted at If cents per pound. On the 20th of January, 1871, 
the importera made a withdrawal entry of the sugars for consump- 
tion, and the collecter charged them with the lesser duty of the act of 
1870, but exacted as a penalty 10 per cent, additional of the duties 
which had beep assessed on ithe original entry. At the time of the 
original entry the act of March 14, 1866, was in force. This was the 
original of section 2970, Eev. St., and provided that goods could be 
withdrawn for consumption within one year from the date of original 
importation on payment of the duties and charges to which they may 
then be subject by law. After a year, and before the expiration of 
three years, they could be so withdrawn on payment of the duties 
assessed on the original entry and charges and an additional 10 per 
cent, of the amount of such duties and charges. Payment of the 
original duty was made without objection, but protest waa made 
against payment of the 10 per cent., and suit was instituted to recover 
the amount. Judgment went against the importers, and it was 
aflirmed by the suprême court. There was no express repeal of the 
old act, but its consistency or inconsistency with the new one was 
directly presented for décision. The suprême court held that there 
was no inconsistency. Mr. Justice Olifford, speaking for the court, 
repeating the rule of Wood v. U. S., 16 Pet 842, said that, to work a 
repeal of an old law, there must be a positive repugnancy between it 
and the new one; and further said that such repeal is not favored in 
any case, and must always meet with disfavor where the attempt is 
made to apply the principle in the construction of revenue laws of the 
United States. "Acts of congress," the leamed judge also said, "are 
often very complex in their provisions, in order to enable those 
charged with their exécution to protect the treasury against the con- 
stant attempts of importers to évade the payment of new duties or 
increased taxation. New régulations often become necessary to 
enable ofScers of the customs to defeat such designs; and the rule is 
that in such cases there ought to be a manifest and irreconcilable 
repugnancy to warrant the conclusion that the old law is abrogated, 
or that the new law was intended to supersede the antécédent pro- 
vision. Aldridge v. Williams, 8 How. 9; Distilled Spirits, 11 Wall. 
856." Counsel for claimants cites, to sustain his contention. In re 
Schmid, 54 Fed. 145, and Abbot v. U. S., 20 Ct. CI. 281. The facts in 
Ee Schmid were not the same as the facts of the case at bar. In 
that case the merchandise was imported and entered January 10 and 
March 9, 1889, and remained in warehouse until January, 1891. In 
other words, the time during which it could be withdrawn for con- 
sumption had not expired; hence it was in one of the classes of sec- 
tion 50 of the McKinley act, — ^that is, was under bond for warehousing 
(to quote the language of the section), and subject to withdrawal for 
consumption, — upon which act and time the duties were to be levied 
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as of October 1, 1890. This dîstinguishes the case from the case at 
bar. In the case at bar the time within which the steel rails could 
hâve been withdrawn had expired fully under the law to which they 
were subject when imported, and before the enactment of the adminis- 
trative or McKinley acts, and therefore the government's claim was 
a "right accrued" and saved by the provisions of those statutes that 
their repealing clauses or modifications should not affect "any right 
accruing or accrued." It is certainly the duty of interprétation to 
give effect to thèse provisions, as well as to section 50; and both can 
only be given effect by respectively applying them to the différent 
conditions recognized or created by the law, — the former, where 
rights hâve accrued against the merchandise; the latter, where it is 
still subject to the demand of the importera The différence in the 
conditions may be less substantial under the late acts than under the 
prior ones, but they are still maintained. The administrative act 
(section 20), and the McKinley act (section 54), which amended it, 
provide for a bonded period of three years, and neither repeal section 
2971, Rev. St., which provides for abandonment of the merchandise, 
and the right of the secretary of the treasury to sell it. In Abbot v. 
U. S., the fact as to the time the merchandise was in the warehouse 
is the same as the case at bar; that is, it remained there more than 
three years af ter its importation. The question came up on a ref und 
of duties, they having been paid within the three yeara This, how- 
ever, màkes no différence in principle, and the case sustains the con- 
tention of the importera. It, however, seems not to hâve been very 
well considered. It involves the construction of section 10 of the 
tarifl act of 1883 and sections 2970 and 2971 of the Eevised Statutes. 
Section 10 of the act of 1883 was a répétition of the act of 1870, and 
section 2970 of the Bevised Statutes was a substantial répétition of 
the act of March 14, 1866. In Fabbri v. Murphy, supra, both acts were 
passed on, and held consistent, and hence both enforced, and the addi- 
tional duties prescribed by the latter held légal. If the provisions of 
thèse acts were consistent In 1870, they were consistent in 1885. 
Fabbri v. Murphy does not appear to hâve been drawn to the attention 
of the court of claims. The décision, no doubt, responded only to 
the points presented, and in the manner presented, and hence took 
only a partial view of the statutes. The court seemed to be con- 
troUed by what it deemed the all-embracing language of section 10 of 
the act of 1883, and conceived that, because the proceeds of the sale 
on merchandise derelict under section 2971 were not absolutely for- 
feited, the govemment could not hâve had rights in it at ail, — a view 
which ignored, even if it could be otherwise sustained, section 13 of 
the act of 1883, which provided: 

"That the repeal of existing laws or modifications thereof embraced In 
this section shall not affect any act done or right accrued * * * before 
the said repeal or modifications; but ail rights and liabllltles under sald 
laws shall continue and may be enforced In the same manner as If said 
repeal or modifications had not been made. ♦ * *" 

I cannot, therefore, regard this case as authority. 
The claimants contend that the Wilson act is even more com- 
prehensive and conclusive than the McKinley act, and détermines 
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the rate of duty to be collecte^ on the rails in controversy at 
17.84 a ton. The flrst section, which is relied on, is as foUows: 

"Be It enacted," etc. "That on and after the flrst day of August, 1894, 
nnlesB otherwlse speclally provided for in thls act, there shall be levied and 
coUected and pald upon ail articles imported from foreign countries or with- 
drawn for consumption and mentioned in the schedules herein contalned, 
the rates of duty which are by the schedules and paragraphs respectively 
prescribed, namely: * * * 117. Railway bars made of Iron or steel and 
railway bars made In part of steel T rails and punched Iron or fiât rails, 
seven-twentleths of one cent per pound." 

Section 72 repealed prior inconsistent laws, but preserved rights 
and liabilities wliich had accrued or arisen thereunder substan- 
tially in the same language quoted from the adminis'trative and 
McKinley acts, supra. The efficiency of the section to the con- 
tention is in the words "withdrawn for consumption." But what 
they mean has already been sufficiently explained. As we bave 
seen, ail the acts provide a period during which goods could re- 
main in bond. They ail flx it at three years, and it is only within 
this period that goods may be "withdrawn for consumption"; and 
hence it is to this period, and to what may be done within it, that 
the language of the section must be regarded as addressed. By 
so regarding it, no policy of the new act is disappointed, as urged 
by counsel for claimants. Its policy undoubtedly was to reduce 
rates, but it was consistent— indeed, suitable — to hâve considered 
some things as done, some rights as having accrued, and to leave 
them undisturbed. Besides, we know that the authors and advo- 
cates of the measure in the house of représentatives did not deem 
that its policy depended Upon the Use of the words "withdrawn for 
consumption" in the situation in which we find thém in the act. 
They were inserted in the senate. ^ Does the debate there show 
their purpose? Counsel say that it shows agreement between 
senators "presenting," to quote counsel, "ail shades of opinion on 
tariff policy on the following propositions: (1) That there should 
be the same rate for goods in bond as for those to arrive; (2) 
that goods withdrawn from bond should pay the same rate of 
duty as others; and (3) that the words of the amendment would 
certainly insure thèse objecta." Senator Haie, however, who par- 
ticipated in the debate, and who ought to hâve been in the center 
of its certainty and light, charged, without distinguishing by 
shades of tariff opinion, the most vétéran senators with diversity 
on every proposition concerning the amendment, and said: 

"While there is not anything partisan in the four simple words 'or with- 
drawn for consumption,' yet there were as many théories advanced as to 
what the amendment meant, and whether it ought to be in the bill or out, 
and as to whether it is found in some other section of some other law, as 
there were senators who rose in their seats to discuss the matter." 

And, addressing the advocates of the measure speclally, he said : 
"But let us at least be relleved from uncertainty about what ought to be 
the plainest provision; and I appeal to the senator from Missouri [Mr. Vest], 
and through him to the senator from Arkansas [Mr. Jones], and through 
both of them to the senator from Tennessee [Mr. Hawes], and through ail 
three of them to the senator from Texas [Mr. Mills], to let this matter go 
out for the présent, and get together about the table in the room of the com- 



. DNITED STATES V. ■ FIELD. Bl8^ 

mlttee on finance, eall In experts from Ijoth sldes, and give us some lan- 
guage that Is authorltative, and the meaning o£ whlch we know." 

But, assuming that agreement on the propositions stated by 
counsel may be discerned in the debate, it may also be discerned 
what was meant by being "in bond," and "withdrawn for con- 
sumption," and that the amendaient was only the répétition of 
existing law. Thèse give us some guide to the meaning, and show 
that its gênerai language was addressed to, and intended to pro- 
vide for, a well-known condition, and was not intended to assimi- 
late ail conditions. See remarks of Senators Aldrich, Jones, Vest, 
AUison, and Sherman, Cong. Rec, May 10, 1894, p. 5430 et seq. 

A question identical with the one at bar arose under the act 
of 1883, and was decided by Attorney General Brewster in accord- 
ance with the views herein expressed. 17 Op. Atty. Gen. 650. 
See, also, opinion of Attorney General Olney of January 17, 1895, 
substantially to the same effect. 

I think, therefore, that the rails in controversy became subject 
to duty under the act of 1883, and to such duty the government 
had acquired a right before the passage of the McKinley and Wil- 
son actç, which were preserved and continued by them. The déci- 
sion of the board of gênerai appra,i8ers is therefore reversed. 



UNITED STATES T. FIELD et aL 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1896.) 

No. 254. 

CUSTOMS DtJTIEB— TOUBNAT CaRPBTS. 

Toumay velvet carpets being spèclflcally made subject, by the act of 
1894, par. 288, to a certain duty, they cannot be treated as "manufactures 
of wool," within the meaning of paragraph 297, which provided that the 
rates of duties fixed by the act for manufactures of wool should take 
effect January 1, 1895. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 
John C. Black, U. S. Dist. Atty., for appellant. 
N. W. Bliss, for appellees. 
Before WOODS, JENKINS, and SHOWALTER, Circuit Judgès, 

WOODS,. Circuit Judge. Schedule K of the tariff act of 1894, en- 
titled "Wool and Manufactures of Wool," embraces paragraphs num- 
bered from 279 to 297, inclusive, the last feading in this wise: "The 
réduction of the rates of duty herein provided for manufactures of 
wool shall take effect January flrst, eighteen hundred and ninety- 
five." Provision is made in the différent paragraphs for duties 
upon varions articles "made wholly or in part of wool, worsted, 
fte hair of the camel, goat, alpaca, or other animais," and, by para- 
graph 283, "on ail manufactures, composed wholly or in part of 
wool, worsted, the hair of the camel, goat, alpaca or other animais 
• • * not specially provided for in this act." Carpets of va- 
rions descriptions are specially provided for. "Saxony, Wilton 
v.7lF.no.4— 33 
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and Tourna^ velvet carpets" are made subject, by paragraph 288, 
to a dnty of 48 per centum ad valorem, The duty imposed upon this 
description of «arpets by the act of 1890, par. 400, was "sixty cents 
per square yard, and in addition tliereto forty per centum ad 
valorem," On October 9, 1894, the appellees, Marshall Field and 
others, composing the flrm of Marshall Field & Co., imported a 
quantlty of Tottrnay velvet carpets, upon which the collector de- 
manded the duty prescribed by the act of 1890. It was paid under 
protest, the importera claiming that the goods Tvere dutiable only 
under paragraph 288 of the later act, This view the court be- 
lov7 upheld, overruling the décision of the gênerai appraisers, and 
we think the judgment should be afflrmed. The component of 
chief value in Toumay velvet carpets is worsted, the remainder, 
amounting to about 10 per centum, being linen or jute; and 
worsted, it is conceded, is composed of a long fiber combed from 
the wool of sheep. This, it is insisted, makes it a species of wool. 
But the testimony shows that it is not so regarded in commerce, 
and it is évident that it has not been so treated by congress in 
its varions enactments on the subject. In Elliott v. Swartwout, 
10 Pet. 137, 151, where it was admitted "that worsted was made 
ont of wool by combing, but that it becomes thereby a distinct 
article, well known in commerce under the dénomination of 'worst- 
ed,'" the court said: "It* being admitted in this case that 'worsted' 
is a distinct article, well known in commerce under that dénomina- 
tion, we must understand congress as using the term in that com- 
mercial sensé, and as contradistinguished from 'wool* and 'woolen 
goods,' and'other well-known dénominations of goods;" and much 
more must the distinction be recognized in later enactments which 
presumably were framed with référence to that décision. It follows 
that the words "manufactures of wool," as used in paragraph 297 
of the act of 1894, does not apply to Toumay velvet carpets, men- 
tioned in paragraph 288, which are made of worsted, as distin- 
guished from wool. It is, moreover, a well-settled rule, as declared 
in Arthur v. Eheims, 96 TJ. S. 143, "that, when an article is in- 
tended to be made dutiable by its speciâc définition, it will not be 
affected by the gênerai words. of the same or another statute which 
would otherwise embrace it." This rule is recognized in half a dozen 
cases in the volume just cited. See, also, Worthington v. Abbott, 
124 U. S. 434, 8 Sup. Ct 562; Eobertson v, Salomon,,130 U. S. 
412, 9 Sup. Ct. 559; Seeberger v. Oahn, 137 U. S. 95, 11 Sup. Ot 
28, and cases cited. If, therefore, it were conceded that the carpets 
In question "might in some respects be considered a manufacture of 
wool," yet, being subjected by this act to a particular duty, they 
cannot be so regarded hère; and it must be considered that the 
duty placed upon them took effect upon the passage of the act, 
unaifected by paragraph 297, which applied only to manufactures 
of wool eo nomine. 

The question whether paragraph 400 of the act of 1890 was re- 
pealed, and at once became tnoperative, upon the passage of the act 
of 1894, need not be considered. The judgment below is afflrmed. 
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liOWBLL MANIIF'G CO. t. WHITTALU 
(Cilrcult Court, D. Massachusetts, Deeember 21, 1895.) 

1. Design Patents— Infrinqbmbnt— Penalty. 

A manufacturer who, after notice sufflclent to charge him wlth knowl- 
edge of a patented design, complètes the manufacture of one lot of In- 
fringlng goods, and dellvers them to the purehaser, though he promptly 
gives orders to stop f urther production, Is Uable to one penalty of $250, 
under Act Feb. 4, 1887 (24 Stat 387). 

2. Same— Enporcement op Penalty— Equitt Jurisdiction. 

Qusere: Whether a fédéral court slttlng In equlty bas constitutlonal 
power to enforce thls penalty In the absence of a statutory provision for 
a trial of the Issues of fact by a jury, subject to the fundamental raies 
of the common law. Untermeyer v. Freund, 7 0. G. A. 183, 58 Fed, 205, 
questloned. 

8. SaMK- E^OOF DP InPKINGEMBNT— COMPABISON BT CODKT. 

The court cannot In thls case détermine by mère personal Inspection 
and comparlson, in the absence of any explanatory proofs, that the paper 
drawings of an earller design patent anticipated the design of the patent 
sued on. 

4 Same— Costs. 

Costs wlll not be awarded to complalnant though he obtaln an Injunc- 
tlon and a decree for one penalty of $250, where the Infringement was not 
wlllful and défendant, before the suit was brouight, offered to pay that 
sum and submitted to the patent 

This was a bill in equity by the Lowell Manufacturing Company 
against Matthew J. WMttall for alleged infringement of a design 
patent. 

Witter & Kenyon, for complainant. 

Louis W. Southgate, for défendant. 

PUTNAM, Circuit Judge. This is a bill brought by the owner of 
a patent for a design for carpets, for an injunction, an accounting 
of profits, and penalties under the act of February 4, 1887, c 105 
(24 Stat 387). It may well be questioned whether the proofs estab- 
lish the notice required by sections 4900 and 4933 of the Eevised 
Statutes. Certainly they do not show that complainant's manufac- 
tures were marked as required by thèse sections; and there are 
no proper allégations in the bill of either such marking or notice. 
However, the penalty which we think complainant is entitled to 
recover under the act of 1887 exceeds any possible profits which 
there is any proof or suggestion can be recovered; so the court 
would not, in any event, be justified in putting the parties to the 
expense or delay of proceedings before a master. 

According to his own testimony, the respondent received on June 
8, 1894, suffi cient information to charge him with knowledge of 
complainant's design under the act of 1887. After that date he 
made a delivery to one purehaser of a lot of infringing carpet, the 
manufacture of which was not completed until June 5th, although 
the respondent promptly gave orders to stop further production. 
We think he is liable for one penalty for this lot. It is claimed that 
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he shîpped another lot to John V. Farwell & Co.; but the com- 
plainant bas not referred us to any proofs which enable us to flnd 
that this shipinent was àfter June 3d. The évidence of novelty 
and patentable invention in complainant's design is, of course, 
prima facie established by the patent. The respondent's acquies- 
cence affords confirmation thereof; and, moreover, it practically ad- 
mits the alleged infringement. 

As soon as the respondent was advised of complainant's patent, 
he substituted a new pattern in lieu of that which we hâve found 
to hâve been an infringement. The complainant now daims that 
this new pattern was aiso an infringement. The proofs, however, 
were evidently not framed to maintain this proposition. No testi- 
mony was taken to support it, and it is now sought to be established 
by mère persorial inspection and comparison by the court. TJnder 
the circumstances, we flnd ourselves unahle to détermine the ques- 
tion in that way. In like manner, the respondent, without offering 
any explanatory proofs, has asked us to détermine, by like inspec- 
tion of only the paper drawing forming part of an earlier patent 
for a design for wall paper, that it anticipâtes complainant's patent. 
This also we décline to do, especially in view of the fact that the 
respondent's couduct, to which we hâve referred, amounts to an ad- 
mission of the yalidity of thoipatent, 

Notwithstanding the conclusions of the court of appeals for the 
Second circuit in Untermeyer v. Freund, 7 C. C. A. 183, 58 Fed. 205, 
we must nOt be understood as committed to the proposition that, 
in the absence of a provision by statute for a trial of the issues of 
fact by a jury subject to the fundamental rules of the common law, 
the penalties given by the act of 1887 can be recovered by a bill in 
equity. This case has not been presented to us in such manner as 
requires us to consider that proposition, or enables us to do so 
properly. 

Before this suit was brought, the respondent, who is not shown 
to hâve proceeded willfully, and who immediately, on being ad- 
vised of complainant's patent, submitted to it, as we hâve aiready 
stated, offered to pay complainant one penalty of $250. As we 
think this is ail which can be recovered, and, as the défendant, before 
suit was brought, made a direct ofler to pay that sum and submitted 
to the patent, the complainant is not equitably entitled to costs. 
That the respqndent had the knowledge required by the act of 1887 
cannot be gathered from the bill except inferentlally. The bill, how- 
ever, follows the language of the act, so the question is only one of 
the better form of pleading, and, therefore, though a claim of a 
pénal nature is made, the bill may be amended in that particular. 
The complainant may hâve an injunction, though none seems neces- 
sary; but the manufacture or sale of the respondent's design, repre- 
sented by the exhibit known as "Defendant's Exhibit No. 2, Whittall 
Eedrawn Carpet," will not be regarded as affording ground for an 
attachment. It is ordered that, upon the bill being amended aa 
required in the opinion flled this day, the complainant may take a 
decree for an injunction, and for |250, without costs. 
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BROWNSON V. DODSON-PISHBR-BROCKMANN CO. 

(Circuit Court, D. Minnesota, Fourth Division. December 24, 1895.) 

Patents — Invention— Horse Coij.atw. 

The Brownson patent, No. 507,209, for an improvement in seams for 
horse collars, consisting of a welt bridging the joint, and a Une of stapies 
straddling tlie joint and passing tlirough both v^elts, held valid, in view 
of the fact that it bas gone into such extensive use as to practlcally revx>- 
lutionlze the trade. 

This was a bill in equity by Ralph Brownson against the Dodson- 
Fisher-Brockraann Company for infringement of a patent relating 
to horse collars. 

T. D. Merwin, for complainant. 

Paul & Hawley (A. 0. Paul, of counsel), for défendant 

NEI;SON, District Judge. This suit is brought for infringe- 
ment of complainant's patent for an improvement in seams for 
horse collars, No. 507,209, dated October 24, 1893, the claim whereof 
is as follows: 

"The hereln-described leather article, provîded with a seam, consisting of 
the two abutting edges to be united, a welt bridging the joint between the 
abutting edges on each slde, and a line of Staples straddling the joint, pass- 
ing through both welts and clinched, snbstantially as described." 

Défendant admits it is manufacturing horse collars identical with 
those made by complainant under his patent. Hence, the only 
question involved is the validity of the patent itself, which is 
very doubtful, if the joints or seams used in the manufacture of 
boots and shoes and paper barrels are considered. The purpose in 
ail those patents is to strengthen and reinforce, so as to resist 
strain and prevent wear; but by the complainant's method he 
secures, not only a strong and durable, but a smooth and flexible 
seam, which he daims is very désirable in a horse collar. The 
éléments of his patent are very close to a mère aggregation, and 
I should hepitate a bout finding invention involved, if the fact did 
not appear that thèse metal-seamed collars are demanded by the 
trade, and by it recognized as a substantial improvement over those 
made with the old-style seams; so much so that some makers of the 
latter, unable to compete, hâve abandon ed their m.mufacture, ob- 
tained machinery, and are making collars with métal seams, under 
license from complainant; in fact, the defendi^nt itself has adopted 
the very method of manufacture employed by complainant. In 
fact, the testimony of complainant and his witnesses shows that 
his collars hâve revolutionized the trade. This success, and ac- 
ceptance by the public, with the extent of the révolution made in 
that department of art, induce me to hold that complainant has 
invented a new and useful improvement, and is entitled to pro- 
tection against défendant as an infringer. A decree will be en- 
tered for complainant 
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MATTBBWS ft WILLARD MANUF'G OO. T. NATIONAL BBASS & lEOM 

WORKS. 

(Circuit CJourt, H. D. Pennsylvanla. December 23, 1895.) 

No. 20. 

1. Desion Patents— Mahkino "Patented"— Evidbncb. 

To recover damages for Infrlngement of a design patent, plaintiff mvat 
show that ail the articles sold by hlm were marked "patented." It la not 
sufBclent to show that they were so marked "as a rule." 

Il Same— Injtjnotion. 

An Injunetlon wlU not be denled merely because It Is shown that défend- 
ant did not Intentlonally vlolate the plalntlfE's rlght, and that he does not 
propose to continue dolng so, or that It la not probable that the Infrlnge- 
ment wlU be repeated. 

This was a suit in equity by the Matthews & Willard Manafactur- 
ing Company against the National Brass & Iron Works for alletjed 
Infringement of a design patent. 

Chas. L. Burdett, for complainant. 
Hector T. Fenton, for défendant. 

DALLAS, Circuit Judge. This is a suit upon letters patent Nb. 
23,318, dated May 29, 1894, to John C. Miller, for a design for a 
slab for table tops. Their validity is not attacked. The bill al- 
lèges that "ail said slabs for table tops made and sold" by, for, or 
under the owner of the patent, were marked as required by law. 
The answer dénies this, and the afSrmative of the issue thus raised 
has not been maintained. The complainant relies upon the testi- 
mony of John C. Miller, but it falls short of sustaining the averment 
of the bill, or proving compliance with the statute. The necessary 
averment is that the articles made under the patent were prop- 
erly marked, but the only évidence is of marking "as a rule." This 
is not merely insufficient to establish the plaintifE's allégation. It 
Impliedly réfutes it, for the inference naturally deducible from tes- 
timony that a particular course has been pursued, as a rule, is that 
such course haa not been uniform and persistent. The burden of proof 
was upon the plaintiËf, and I am constrained to hold that he has fail- 
ed to discharge it. There is notidng in the record to warrant 
belief that the défendant infringed after particular notice had been 
given to it, and complainant's counsel has not very seriously con- 
tended that it did. The conséquence is that there can be no re- 
covery of damages, for "one of thèse two things — marking the arti- 
cles, or notice to the infringers — is made by the statute a prerequi- 
site to the patentee's right to recover damages against them." Dun- 
lap V. Schofield, 152 U. S. 248, 14 Sup. Ct. 576; Coupe v. Royer, 155 
U. S. 584, 15 Sup. et. 199; Monroe v. Andersen, 7 0. 0. A. 272, 58 
Fed. 401-; Traver v. Brown, 62 Fed- 935; Manufaoturing Go. y. 
Bardsley, 66 Fed. 765. 
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The défendant has f urther insisted that it has not been shown that 
it was connected with, or in any manner responsible for, any act 
of infringement which bas been proved; but, upon carefui consid- 
ération ot ail the évidence, I bave reacbed tbe conclusion that it is 
sufiflcient to flx upon the défendant the sale of the infringing table 
made through Mr. Hogg, in New York. The proof of Mr. Hogg's 
agency is not as clear as might be désirable, and I bave hesitated 
upon the question, but can only repeat that, after reflecting upon it, 
I am conrinced that the point has been established. There is, in 
my opinion, nothing in the circumstances of this case, or in the facts 
which bave been urged by way of exculpation, which would justify 
the refusai of an injunction. That the défendant did not intention- 
ally violate the plaintiff's right, that he does not propose to con- 
tinue to do so, or that it is not probable that the infringement will 
be repeated, — ail which facts he, not unreasonably, asserts, — cannot 
avail to defeat the right of the complainant to préventive relief. 
Celluloïd Manufg Oo. v. Arlington Manufg Co„ 34 Ped. 324; White 
V. Wallbridge, 46 Fed. 526; Qlass Co. v. Macbeth, 12 0. 0. A. 70, 64 
Fed. 118. 

A decree for the complainant for injunction only will be entered. 



MARTIN & HILL CASH-CARRIER CO. v. MARTIN. 

(Circuit Court of Appeals, First Circuit December 30, 1895.) 

No. 97. 

Dboibiok on Appkal — Lbavb to Ambnd Pleadings. 

Wbere an appellate court affirma a décision dismlssing a blll In a patent 
suit, It ■wlll not, under tbe circumstances of tbls case, grant leave to tbe 
complainant to amend bis bUl so as to sue upon other patents not prevl- 
ously In issue. American Bell Tel. Co. v. U. S., 15 C. C. A. 569, 68 Fed. 
542, 570, appUed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit in equity by the Martin & Hill Cash-Carrier Com- 
pany against Joseph C. Martin for the infringement of patents Nos. 
255,525, 276,441, and 284,456, granted to défendant, Martin, for im- 
provements in automatic cash-carrier Systems for store service, and 
assigned to complainant company. By amendments to the bill the 
latter two patents were stricken ont and the suit proceeded upon the 
flrst claim of patent No. 255,525. The circuit court held that there 
was no infringement, and dismissed the bill. 62 Fed. 272. The 
complainant appealed to this court, which, on May 9, 1895, afflrmed 
the decree, with costs. 14 C. C. A. 642, 67 Fed. 786. Afterwards 
leave was given to the appellant to file a pétition for a rehearing and 
an alternative pétition for leave to amend the bill so as to sue upon 
certain other patents owned by the complainant. 
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John Lowell, M. B. Phillip, aild Samuel Norris, Jr., for complainant 
F. P. Fish and W. K. Richardson, for défendant. 

Before COLT and PUT$JASI, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PEE CURIAM. In this case we ordered a rehearing of the 
questions of estoppel raised by tlie appellant. Tke rehearing bas 
been had, and we liave carefully considered the propositions then 
made to us, and find no occasion to modify our opinion passed down 
May 9, 1895. 14 C. C. A. 642, 67 Fed. 786. We see no equity in the 
application that leave may be reserved for amendments in the cir- 
cuit cqurt. The case in that court was not made up so as to test 
the validity and effect of the several patents which the appellant 
now asks to be permitted to hâve opportunity to inttoduce f ormally, 
nor bave we the proofs hère bearing upon them. It seems plain 
that the complainant framed its case deliberately, — ^in fâct, so delib- 
eratelythat it amended by striking ont allégations as to several of the 
patents referred to, and by cutting down the bill to its présent form. 
It now asks to make a case in substantial respects différent f rom that 
deliberately made in the circuit court Moreover, the décision there 
was against it. Then was its proper time to apply for leave to amend, 
if it desired to do so, in order to strengthen its position. If the dé- 
cision below had been in its favor, and this court had reversed that 
décision on grounds which operatçd as a surprise, or if we had the 
facts hère, and there was a mère error in pleading, the equities in fa- 
vor of the application might be différent. We think the distinction 
must be kept clearly in view between amendments allowable before 
an appeal and those for which a cause is to be kept along thereafter. 
Most of the décisions cited by the appellant relate to the former, and 
so are not in point; and hone of them sustainà this application. 
Woodward V. Boston Lasting Mach. Co., 11 C. C. A. 353,- 63 Fed. 609, 
was an exceptional case, the point on which it tumed in this court 
having been made by the court itself. 

This case comes within the closing remarks of our opinion in Amer- 
ican Bell Tel. Co. v. U. S., 15 C. C. A. 569, 68 Fed. 542, 570, as follows: 

"We hâve already found that, as the record now stands, it contalns no 
proof to sustain an allégation of this character. Therefore, an amendment of 
this nature would require the opening of the record below for further proofs. 
It is not at ail a case where a complainant has proved his case, but his allé- 
gations are found by the appeilate court to be Inapt. To grant this motion 
would, under the circumstances, violate ail the rules requlring diligence from 
parties complainant." 

The decree heretofore entered having been vacated by the allow- 
ance of the pétition for a rehearing, the decree of the circuit court is 
afiSrmed, with costs. 
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DIAMOND MATCH CO. v. SOHBNCK et ai. 

ÏCIrcnlt Court, E. D. Pennsylvanla, December 30, 1893J' 

No. 22. 

1. Patents— Anticipation. 

Proof of the pre-exlstence of suggestions, as fllstîngulshed from praev 
tlcally available description, does not establlsh anticipation. It Is not 
enough that by selecting parts from several prior patents, and making but 
llttle change therein, the contrlvance of the patent In suit mlght be con- 
structed. 

8. Bame— Plbading — Notice dp Défense op Prior Use. 

A notice of a défense of prior use, whlch recites the names and rési- 
dences of the alleged users, but whoUy omlts to describe the place of such 
use, is fatally defective. 

8. Samk— Friction-Match Detice. 

The Pusey patent. No. 483,166, for a friction-match device, deslgned to 
be carried in the pocket, held valid and Infringed. 

This was a suit in equity by the Diamond Match Company against 
John H. Schenck and John M. Moore, trading as Dr. J. H. Schenck & 
Sons, and the Binghamton Match Company, for alleged infringement 
of a device relating to friction matches. 

Joshua Pusey, for complainant 

Wm. S. Price and Jas. Wilson Bayard, for défendants. 

DALLAS, Circuit Judge. The bill in this case charges the de- 
fendants with infringement of claims 1, 2, 4, 5, and 6 of letters pat- 
ent Ko. 483,106, dated September 27, 1892, granted to Joshua Pusey, 
for a friction-match device, designed to be carried in the pocket. 
The défenses relied upon are lack of invention and novelty. Of the 
several patents introduced by the défendants, two (said in their 
brief to be "identical in import") hâve been mainly discussed, name- 
ly, "Roca's Italian patent," granted January 16, 1879, and "Roca's 
Belgian patent," granted January 31, 1879. Thèse patents are in 
foreign languages, and the usual controversy as to whether they ex- 
hibit the invention covered by the patent in suit has been compli- 
cated by contention respecting the meaning of certain of their ma- 
terial words and phrases. The translations supplied by the défend- 
ants may be correct, but by cross-examination of the translators, 
and by évidence for the complainant (exclusive of the "patent-ofSce 
translation," the incompèteiicy of which is admitted), they hâve been 
eo seriously impugned as to impair, at least, confidence in their ac- 
curacy. The défendants afflrm that thèse patents anticipated the 
invention of Pusey, and the burden which they assumed, to support 
that allégation fully, clearly, and exactly, included an obligation to 
adduce, as they might readily hâve done, translators and transla- 
tions impregnable to reasonable criticism; and their failure to do 
this has occasioned much complexity in argument, and perplexity 
in considération. But one fact, and that a determinate one, seema 
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to me, upon ail the évidence, to be very T)Iaîn: It is that it cer- 
talnly has not been made to appear, with clearness, either that the 
Pusey device is disclosed by the Roca patents, or that, solely by in- 
formation derivàble from'them, one skilléd in the art woiild be en- 
abled to produce that device. The otmost that can be said of the 
other patents set up by the défendants is that some of them may 
appear, now that the Pusey invention is known, to be suggestive of 
it, and that by selecting parts from several of them, and making 
but little change therein, the Pusey contrivance might be con- 
structed. But this is not enough to defeat a patent. Neither in- 
vention nor novelty is negatived by proof of the pre-existence of 
suggestion, as distinguished from practically available description; 
and neither the one nor the other is disproved by showing, after the 
invention in question has been made known, that its object might be 
attained by adapting and uniting some of the components of prior 
inventions in a manner and for a purpose which had not been con- 
templated. 

The only allégation of prior use which is insisted upon is that 
alleged to hâve been made by Frank Farnham and Fred W. Farn- 
ham; but notice of this défense was not given as required by the 
statute, and objection to the admission of the évidence relating to 
it was duly interposed. The answer recites the names and rési- 
dences of the alleged users, but whoUy omits to describe the place 
of use, and consequently is, as to notice, fatally defective; for, to 
comply with the statute, "it must recite the names and résidences 
of the persons using or having knowledge of the invention, and suf- 
ficiently describe the place of use to put the plaintifE in possession 
of the means of identifying such invention with his own." Rob. 
Pat. § 1116, and note 4. In Searls v. Bouton, 12 Fed. 140, Judge 
Wheeler called attention to the fact that notice is réquisite, both 
of "where and by whom" the invention had been used, and held that 
notice of knowledge by persons "of" New Haven was not notice of 
knowledge "at" New Haven. I am therefore constrained to regard 
this défense as inadmissible, but may add that, even if it had been 
properly notifled, I do not think that the évidence would hâve sufa- 
ciently maintained it. 

I hâve no doubt, irrespective of the matters which hâve been dis- 
cussed, that a patentable invention was made by this patentée. 
The device, though a simple one, is a création of the inventive fac- 
ulty, and not a product of mère mechanical skill. It provided for 
a want which had been perceived and felt, but which no one had 
been able to meet; and perhaps the best évidence of its utility and 
value is that the complainant paid $5,000 to secure to itself the mo- 
nopoly of its manufacture, use, and sale. Decree for complainant. 
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FISHBR et al. v. AMERICAN PNEUMATIC TOOL OO. 

(Carcult Court of Appeals, Second Circuit January 8, 1896.) 

No. 133. 

1. Patbkts— Invention— Pneumatio Tools. 

Patentable Invention was involved In bringlng together, and adapting In 
size, proportion, and relation, the various parts necessary to form a 
cylindrical pneumatlc drilling tool, which may be lield in, and guided by, 
the hand, whlle at work, even though like parts, operating by steam or 
air, in engines of various sorts, were prevlously known. 69 Fed. 331, af- 
firmed. 

2. Same. 

The Bâtes patent. No. 364,081, for a pneumatlc drilling tool, shows pat- 
entable invention, and Is infringed by a tool made In accordance with the 
Drawbaugh patent, No. 472,495. 69 Fed. 331. afllrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity by the American Pneumatic Tool Com- 
pany against Robert C. Fisher and others, constituting the flrm of 
Robert C. Fisher & Co., for alleged infringement of a patent for a 
pneumatic drilling tool. In the circuit court a decree was rendered 
for complainant (69 Fed. 331), and the défendants appeal. 

Léonard E. Curtis and Thomas B. Kerr, for complainant. 
Edwin H. Brown, for défendants. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The complainant, as the owner of let- 
ters patent No. 364,081, dated May 31, 1887, issued to Albert J. 
Bâtes for an improvement in pneumatic drilling tools, brought its 
bill in equity against the défendants, and prayed for an injunction 
against the infringement of said patent by the use of the pneumatic 
tool described in letters patent No. 472,495, dated April 5, 1892, and 
issued to Daniel Drawbaugh. Upon the trial, claim 3 only was 
said to hâve been infringed. The circuit court found the issues in 
favor of the complainant, granted an injunction against the surviv- 
ing partner of the défendant flrm, and directed an accounting. 
From this interlocutory decree the défendant appealed to this court. 

Engines operated by steam or air hâve long been used for a great 
variety of mechanical purposes requiring a large or a small expendi- 
ture of power; as, for example, to turn a shaft, to operate a rock 
drill, to lift and depress the piston of a pump, and to strike a dental 
hammer for plugging a tooth. To accomplish thèse results, the 
steam or air bas been applied by means of pistons which were con- 
trolled by valves; and, speaking very generally, a piston chamber, a 
piston therein, a valve chamber separate from the piston chamber, 
a valve in the valve chamber, inlet and exhaust ports, and ports ex- 
tending between the piston chamber and the valve chamber, were 
means resorted to by which pistons and valves were made to per- 
form the requisite service, Each resuit required for its production 
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its own appropriate adaptation of means, which were varied as the 
exigencies of the casé required. Prior to the invention described 
in letters patent No. 323,053, dated July 28, 1885, to James S. McCoy, 
no pneumatic drilling tool liad been known. Such a tool iinds its 
natural use in cutting, dressing, and carving marble, granité, and 
other stone, though it can undoubtedly be used for a variety of other 
purposes, and was intended to supersede the slow method of strik- 
ing blows by a mallet in the hand of the operator. The chisel was 
«till used, and was held and guided in the left hand of the workman 
as formerly; but the improvement consisted in substituting for the 
mâlIet a mechanical hammer, which gaTe an exceedingly rapid and 
efficient séries of blows to the chisel. This hammer consisted of a 
cylinder which was held in the right hand of the workman; the cyl- 
inder containing a piston caused to move forward and backward, by 
air pressure, with great rapidity, and to deliver a blow at each 
downward stroke upon the upper end of the chisel. A valve in a 
valve chamber transversely through the piston controlled a séries of 
air ports which caused the aïr "to be alternately directed against the 
upper and Ibwer faces of the piston, and to be, in liké manner, ex- 
hausted frpm the upper a^d lower ends of the cylinder." By the 
aid of this tool, 1 man could do the work of from 10 to 12 men who 
used the mallet, and produce finer lines and a smoother surface. 
The improvement of Bâtes, who was a subséquent and apparently 
independent inventer, consisted in placing the valve in a separate 
chamber in the upper end of the cylinder, instead of placing it in a 
ehamber in the piston; This change permitted the hammer to be 
a stronger pièce of métal, lessened the tendency of the valve to wear 
away the side^ of the cylinder, gave more force to the blow, and 
niade a mqre efficient tool for work upon granité. The nine claims 
of the Bâtes patent describe the invention in its varions détails. 
Claim 3 is the most gênerai one, and is as follows: 

"(3) In the pneujpatlc drilUng tool described, and In combination with the 
case havlng an Inlet and exhaust port, the cylinder, D, having a piston cham- 
ber and a Valve chamber arrangea separate from each other, and connected 
by means of ports and air passages, the piston, B, and valve, J, for controUing 
sald piston through the médium of said ports and air passages, substantlally 
as and for the purpose set forth." 

The contention of the défendant is that this daim describes a 
part of an engine, net limited to be used upon a hand tool or a small 
tool, or to a tool whose engine has a valve inside the cylinder which 
contains the piston chamber, or to a tool whose piston has the func- 
tion of a striker, and is a gênerai claim for a type of engine which 
was familiar to mechanics, and could be raodified or changed at 
will, to perform any particular work, or was for a substitution of an 
old type for the McCoy type, and theref ore not patentable, or, if the 
claim can be sustained, that it is limited, by its terms and by the 
prior art, to détails not used by the défendant. In order to coh- 
strue the claim intelligently, the character and peculiarities of the 
invention, as disclosed in the speciflcation and in the antécédent Mc- 
Coy invention, are of importance. The pioneer pneumatic tool of 
McCoy was described in his speciflcation to be "a tool for working in 
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stone, and for other purposes, wherein a current of air or steam 
forced into the tool causes a piston or striker to deliver rapid blows 
upon a rod or bar, to tlie outer end of which the cutting point is at- 
tached," The third daim of the Bâtes patent describes an improve- 
ment upon its predecessor in a narrow though important particular, 
and the scope of the invention is that of an improved drilling tool. 
The piston of each patent was diseonnected from the chisel holder, 
and its funetion was therefore that of a striker only. A piston con- 
nected with a chisel which pulled the chisel away from the work at 
each upward stroke was a failure in the carving of stone, because it 
is impossible for the workman to keep the cutter in proper contact 
with the material. The successive cuts are on différent planes. It 
necessarily follows that the device, as a whole, was a hand tool, 
and of moderate size. The theory upon which it was constructed 
was the production of a smooth and delicately eut surface by the 
delivery of blows with great rapidity, and therefore the hammer 
was to be moved, by the direct action of the air, through ports and 
passages, so as to insure rapidity, and thus prevent the chipped or 
nicked appearance of slow or hand work. Claim 3 is to be read in 
the light of thèse facts, and is not, broadly, for a part of an engine, 
irrespective of the work it is to accomplish, but it is for the engine 
part, or mechanical hammer, of an improved pneumatic drilling or 
cutting tool, and which has the peculiarities which the spécification 
describes. While the précise locality of the valve, as shown in the 
drawing, is not necessary, it must be separated from the piston; 
and, to make the hammer of great rapidity, the valve is required to 
be within the cylinder, so that the length of the air passages shall 
be within very moderate limits. As the claim is thus construed, 
the closely-similar combinations which preceded the Bâtes tool were 
those in the McCoy tool, already mentioned, and in the Fitts patent, 
No. 265,950, dated October 17, 1882. The particular in which the 
Bâtes tool was an improvement upon the McCoy device, and which 
is clearly stated in claim 3, has already been described. The Fitts 
invention, which most nearly corresponds to the Bâtes tool, was a 
dental plugger or hammer. It was a small tool, and, as a matter 
of safety, the blows of the hammer must be comparatively slow. 
Therefore his valve was shifted or moved mechanically by a slide, 
and not by the air, directly. Moreover, the piston chamber and 
valve chamber were not contained in a common cylinder. In the 
pumping engine of the Maxwell & Cope patent, No. 56,242, of July 
10, 1866, the casing is not divided into a piston chamber and a valve 
chamber arranged separate from each other. The slow rock drill of 
the Doering patent. No. 72,465, dated December 22, 1867, has a valve 
chamber external to the cylinder. The object of the improvement 
in the large engine shown in the Waring patent, No. 185,805, dated 
December 26, 1876, was to hâve its valve automatically opened by 
steam alone, without the aid of external appliances. In that re- 
spect its mechanism is like that shown in the Bâtes patent, and the 
relations of the valve and piston chambers to each other make the 
two devices look alike. The Waring piston was not a striker, but 
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was deslgned to give a heavy thrust, and the whole engine was for 
heavy work. The valve and piston portion could never be modifled 
so as to give the light, rapid blows of the Bâtes tool, without altéra- 
tions which wonld be the vcôrk of the inventer. Thèse structures 
are the nearest anticipations which were introduced by the défend- 
ant. In none of thèse, except in the McCoy tool, v?as rapidity of 
motion irnoortant The work which they were called upon to do 
required comparatively slow movements of the piston, and each of 
them was illy adapted to the necessities of the Bâtes tool. 

The next and obvions question is, could not some one of the vari- 
ons types of engines hâve been adapted, by mère mechanical skill 
and by known workshop expédients, to the Bâtes requirements? 
The défense of noninvention is, in this case, entirely theoretical. 
The question relates to an important and complex art, — ^that of en- 
gine building, — in which expérience is both valuable and is at hand; 
but expérience has not, apparently, tested itself on the subject. The 
assertion is that inasmuch as the motive power of steam or air has 
been employed in many engines, and the means of such employment 
bave been shgwn in many patents, nothing is necessary for the appli- 
cation of such power to produce a new resuit, but to sélect, and per- 
haps adapt, old and well-known appliances. But as was said by 
Judge Wheeler, in the circuit court, with respect to the McOoy and 
Bâtes tools, "the building, adapting in size, proportion, and relation, 
and so inclosing such parts as to form a tool of such power, capable 
of guidance to such work by hand, would seem to involve high and 
most useful inventive skill, well worthy of a patent upon the tool 
itself, or improvements of that kind upon it." While it is true that 
modem scientiûc skill has developed an exceedingly great variety 
of ways in which the agency of steam can -be made useful, the élé- 
ment of novelty is generally présent in the particular means which 
produce a new resuit. And it is not reasonable to infer from the 
variety of old appliances that the ascertainment of means to prop- 
erly move and control the movement of a new tool of the delicacy, 
accuracj, force, and rate of speed required for such an instrument 
as a dental tool demanded no invention, but required merely a sélec- 
tion by the mechanic from the types of engines at hand in a work- 
shop, or in a volume of drawings. In addition, the history of the 
tool of this patent shows that the ascertainment of the appropriate 
means, or of an improvement upon existing means, which should 
properly move a hand cutter for the carving of marble, also called 
for an inventive mind. Though marble cutting and engine building 
were each old arts, no improvement upon the mallet and chisel ap- 
peared until the tools of McCoy and Bâtes came into existence. If 
the turning of a rock drill into a marble or granité cutter was a 
thing to be had for the asking, it would seem that the transforma- 
tion would hâve been more promptly made. 

The strength of the attack upon patentability does not, however, 
consist in the lack of invention in the improvement of claim 3, as 
that claim has been construed. The strength of the défense con- 
sisted in establishing the truth of the premise that the claim wae 
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not lîmited f o a spécifie împrovement upon a pnenmatlc drillîng tool, 
bat caji be fairly construed to be a broad claim, without limitation 
in regard to détails, for a new part of an engine for gênerai use. If 
the premise is true, the conclusion would follow that the supposed 
invention of the claim had closely-related predecessors. But in our 
opinion the defendant's construction is erroneoua 

Upon the question of infringement, the Bâtes cylinder is sur- 
rounded by a case, and the air channels were entirely formed upon 
the outer surface of the cylinder. In the defendant's tool, the cyl- 
inder has no case, so far as the part which covers the piston is con- 
cerned, but has a casing upon the part which covers the valve cham- 
ber. In the part which contains the piston chamber, the air chan- 
iiels extend through the solid sides. This modification is immate- 
rial upon the question of infringement The decree of the circuit 
court is afiQrmed, with costs. 



THE FLOEENCH. 

THOMAS V. THE FLORENCE. 

(Circuit Court of Appeals, Second Circuit January 8, 189Q.J 

ADMraALTY Appeals — Salvagh Awards. 

The amount of a salvage award wUl not be changea by an appellats 
court, except In an exceedlngly strong case of abuse or palpable mlstake 
in the exercise of discrétion. 

Appeal f rom the District Court of the United States for the South-' 
ern District of New York. 

This was a libel in rem by William Thomas, master of the steam- 
ship Parkmore, for himself and others, against the steamship Flor- 
ence, to recover compensation for salvage services. The district 
court made a salvage award of |8,500, with an additional sum for 
expenses. See 65 Fed. 248, where the facts will be found stated at 
length in the opinion rendered by Brown, District Judge. From 
this decree the libelant appeals, claiming that the award was not 
Buflacient in amount. 

Evarts, Choate & Beaman (Treadwell Cleveland, advocate), for 
appellant. 

Wing, Putnam & Burlingham (Harrington Putnam, advocate), for 
appellee. 

Before WALLAOE, LAOOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. We should hâve been better satisfied with a 
somewhat larger award in this case than was allowed by the court 
below, but cannot flnd that it was so manifestly inadéquate as to 
justify its revision by an appellate court. It did not proceed upon 
wrong principle or any misapprehension of the facts, and différent 
minds could reasonably reach a différent conclusion upon the mat- 
tep. We cannot interfère with it without violating the salutary raie 
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MOt to change the decree of the court below in salvage causes unless 
there is an exceedingly strong case made eut of abuse or palpable 
mistake in the exercise of its discrétion. It was considerably more 
libéral to the salvor than the decrees in two récent cases in the Eng- 
lish courts presenting a striking similarity to this in ail the élé- 
ments which constitute the basis of an award. The Ulysses, Lon- 
don Shipp. Gaz. Lloyd's List, July 19, 1895; The Julio, Id., March 
22, 1895. 
The decree is afîîrmed, but without costs. 



THE AGATHE. 

MARTIN V. THE AGATHE, 

(District Court, S. D. Alabama. January 10, 1895.) 

No. 685. 

VOLUNTART PAYJfENTS— SniPPING — GENERAL AVBRAGB ClAIM. 

Money paid by the consignées of the cargo to the master upon a wrong- 
ful claim for gênerai average, and reimbursed to the consignées by the 
consignor, cannot be rècovered by the latter from the ship, If the pay- 
aient by the consignées was voluntary. But It may be rècovered if the 
paymentwas made for the purpose of gettlng possession of the cargo. 

This was a libel by William H. Martin against the bark Agathe 
to recover money alleged to hâve been illegally exacted from libel- 
ant's consignées upon a wrongful claim for gênerai average, and for 
which he had reimbursed them. 

Gregory L. & H. T. Smith, for claimant. 
Pillans, Torrey & Hanaw, for libelant. 

TOULMIN, District Judge. It appears from the libel that it is 
flied to, recover damages for breach of contraet; the contract being 
a charter party and bill pf . lading thereunder, made by the owners 
and master of the vessel, in which contract it was stipulated and 
agreed that th^ vessel waa to transport and deliver the cargo pro- 
vidèd for to the consignées, at Dundee, Scotland, on payaient of 
freight. The, breach alleged is that the master of the vessel failed 
to fàithfnlly përform his part of the said contract, in that he wrong- 
fully extorted from the consignées a large sum of money upon a 
claim of genei^ai average. It is alleged that the cargo was sold to 
the consignées at Dundee, and that the burden of paying ail costs 
and charge» éîf its carri&ge and delivery i*ësted upon the libelant, 
and that the master Of the Veissél was informed of this before he 
«ailed f roTÏÏ Ihè iiort of MbMIe,-^the port of loading. It is f urther al- 
leged that thé claim of gênerai average was unjust and wrongful, 
and the eii^fcutnsïànces Under which said claim alose are shown, 
Whëreby it a*{)Bëârs to hâve been unjust and Wrongful. It also ap- 
pears frômtlïe libel that at the time the cargo was delivered to the 
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consignées a gênerai average bond was demanded of them, and they 
were reqaested to pay a sum of money as (I:e upon said gênerai 
average claim. It appears that said sum ot money was paid on 
January 29, 1894; but it does net appear whether it was paid ,at 
the time of the delivery of the cargo, or was subsequently paid, it 
not appearing from any spécifie allégation in the libel whether the 
gênerai average bond was or was not given. It is alleged that the 
payment of the money was not voluntary, and was made by the 
consignées only as the price of receiving the cargo from the vessel, 
The libel further allèges that the libelant was required by the con- 
signées to pay to them, and that he did pay to them, the sum of 
money paid by them to the vessel in order to obtain the cargo from 
it, and this sum the libelant claims is the damage he has sustained 
in the premises. 

This, as I understand it, is the substance of the case made by the 
libel. It seeras to hâve been flled on the theory that the libelant's 
contract was that the vessel was to deliver the cargo to the con- 
signées on the payment of the freight, and that the vessel refused 
to deliver the cargo on the payment of the freight alone as it con- 
traeted to do, but claimed, demanded, and received a certain sum 
of money as a further considération or price for the delivery of the 
cargo. The case, however, was argued as if the suit was for money had 
and received by the master of the vessel for the use of the libelant. 
The contention of the libelant was that the money sued for waa 
wrongfully exacted from him, and was paid under compulsion to the 
etip, and that, in equity and good conscience, he was entitled to 
receive it back. The contention on the other side was that the 
money was paid to the ship voluntarily by Fleming and Barry, who 
were the consignées of the cargo, and who were the libelant's agents 
for the purpose of paying ail charges and freight on the cargo, and 
that the libelant ratified and conflrmed such payment by volunta- 
riiy repaying or reimbursing Fleming and Barry the amount so 
pcid by them. I do not know which, on the facts of the case, is the 
correct theory, but my opinion is that, on either theory, if the pay- 
ment by Fleming and Barry was voluntary, the libelant cannot re- 
cover. But I am not informed as to the facts of the case further 
than they appear from the allégations of the liftel, and I am unable 
to say from them that the payment was voluntary. The libel is 
somewhat ambiguous in its averments of facts, but it does aver that 
tbc payment was not voluntary, and that it was made under com- 
pulsion to enable the consignées to obtain possession of the cargo. 
■Whether the payment was made at the time of the delivery of the 
cargo, or was subsequently made under a gênerai average bond 
given on the delivery of the cargo, does not clearly appear. But, 
as I hâve said, it is alleged that the payment was made under com- 
pulsion, to enable Fleming and Barry to obtain possession of the 
cargo.;: 

The exceptions admit the allégations of the libel to be true for the 
purpose of this hearing, and, as ,1 understand thèse allégations, J 
think tbe exceptions' shouldbe oyerruled; and it is so ordered. 
v.7lF.ao.4 — 34 
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(May 27. 1895.) 

If a party has în his possession goods or other property belonging 
to another, and refuses to deliver such property to that other, un- 
less the latter pays him a sum of money which he has no right to 
receive, and the latter, in order to obtain possession of his property, 
pays the sum, the money so paid is a payment by compulsion. Lon- 
ergan v. Buford, 148 U. S. 591, 13 Sup. Ct. 684. But a payment is 
not to be regarded as compuleory, unless made to emancipate the 
person or property from an actûal and existing duress imposed upon 
it by the party to whom the money is paid. 148 U. S. 590, 13 Sup. 
Ct 684. The ship delivered the cargo to the consignées in good 
order, free from any lien or incumbrance. She asserted a claim 
against the cargo for a propôrtionate amount of salvage or loss 
which she had incurred when in distress by stranding, — a claim of 
gênerai average; but it does not appear from the évidence that she 
sought to compel payment of this claim by any duress of property. 
To any action on such claim, whether backed by a gênerai average 
bond or not, négligence causing the stranding would be a fuU dé- 
fense. There is nothing to show any concealment or misrepresen- 
tation on the part of the ship, or that the libelant did not hâve full 
knowledge of ail the facts attending the stranding. Having paid 
the ship's claim for contribution voluntarily, with the facts before 
him, he cannot now insist that the ship shall repay it to him upon 
the theory set up. Phipps v. The Nicanor, 44 Fed. 504. The rule 
is well settled that the payment of a money demand made volunta- 
rily, and with knowledge of the facts, and not in conséquence of 
any fraud, misrepresentation, or mistake, nor under any duress or 
appréhension of person or property, is binding, and cannot be re- 
covered back. A known défense in such cases must be made before 
payment. The Nicanor, supra; Badich v. Hutchins, 95 U. S. 213. 

If, at the time of the payment by Fleming and Barry, the cargo 
owners (whether libelant or Fleming and Barry) were under no lé- 
gal liability to pay any salvage contribution, because the stranding 
arose froni the négligence of the ship, then there was ho légal dam- 
age, and the payment would be voluntary in the légal sensé, and 
cannot be recovered back. The ship had a lien upon the cargo for 
such contributory share as, under the facts of the case, the cargo 
owners might be bound to pay; and, if the ship had required pay- 
ment of such share before delivery of the cargo, the owners could 
hâve recovered back the sum paid, in order to hâve obtained their 
goods, upon proof that the stranding was from négligence. But 
there is no such détention of the cargo proved. It was delivered 
upon the exécution of the usual average bond. Any possible lien 
upon the cargo was thereby discharged, and thereafter the only ex- 
isting claim against the cargo owners was a money demand, accord- 
ing to the terms of the bond, for such sum, when adjusted, as might 
be shown to be a charge upon the cargo. If, as the libelant allèges, 
the stranding was caused by négligence, then no charge upon the 
cargo existed in favor of the ship for any salvage, or for contribu- 
tion towards the «alvage award that she had paid. Such negli- 
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gence would hâve been a perfect défense to any action which the 
master or owners of tiie ship might hâve brought either agalnst the 
goods in rem before delivery or against the owners in personam 
upon the average bond. The bond stands as a substitute for the 
cargo. It does not commit the cargo owners to the payment of the 
sum adjusted, whether justly owing or not. It is not to be con- 
strued as a submission to arbitration before the adjuster. It does 
not preclude the cargo owners from any légal défenses against the 
payment of salvage apportlonment, wholly or in part. It was per- 
fectly compétent for them to show that, by reason of the ship's nég- 
ligence, neither the ship's owner nor her agents could recover any- 
thing on the bond. As the facts constituting the alleged défense 
were known at the time of the payment by Fleming and Barry to 
the ship, and by the libelant to Fleming and Barry, the libelant was 
bound to avail himself of this défense at the time; and, having paid 
without any duress or constraint, the payment was voluntary, and 
the libelant is, in my opinion, barred from a recovery back. The 
Nicanor, 40 Fed. 366. The libel must therefore be dismissed; and 
it is 80 ordered. 



TEXAS & P. Rï. CO. v. THOMPSON. 

SAMB V. DIBTZ. 

(Circuit Court of Appeals, Fifth Circuit. December 30, 1895.) 

Nos. 399, 400. 

1. Mastbr and Sbbtaht— Sapb Machinert— Aot of Fellow Servant. 

Tbe tbeory of the défense, In a suit for Personal Injuries resulting from 
tUe explosion of the boUer of a locomotive at rest, that the explosion was 
caused by the sudden génération of steam conséquent upon the lettlng In 
of cold water upon a heated surface by plalntiS's fellow servant, should 
be recognlzed In the charge to the jury,— where there Is évidence that such 
fellow servant had opened the fires to ralse the steam pressure; that he 
ran the engine down the track, banked her Ares, and left her, but 15 min- 
utes before the explosion; that the safety valve and other parts of the 
engine were in good order; that she bad been regolarly and duly inspected; 
that the steam pressure, before the explosion, was low; and that the en- 
gine, the day before, had made a run of 179 miles over steep grades, with 
a heavy train, nndcr full pressure. Per Speer, District Judge, dissentlng. 

2. SAMB— SELECTION AND INSPECTION OV MaCHINBRT. 

It was error to refuse a charge that the verdict should be for the défend- 
ant if the jury should flnd that the défendant used ordlnary care In the 
sélection of an engine, and In the sélection of compétent persons to Inspect 
and manage It,— where there was évidence that the engine was one of the 
best makes; was but Uttle orer two years old; had been thoroughly tested 
but a month before the accident; and that, in the year precedlng the ex- 
plosion, she bad been In the shop for three or four weelis, and was thor- 
oughly overhauled. Per Speer, District Judge, dissentlng. 

8. Samb— Ordinart Care. 

This requested charge Is not sufflclently covered by an Instruction that 
the défendant is bound to use ordlnary care In the sélection of safe ma- 
chlnery and appUances for use by its employés. Per Speer, District Judge, 
dissentlng. 

Thèse were actions brought against the Texas & Pacific Eail- 
way Company by R. J. Thompson and S. M. Dietz, respectively, to 
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recover damages for personal Injuries sustainéd by them, wMle in ita 
employment, titroùgh the explosion of a locomotive boiler. In each 
of tlte cases tliere was a verdict for plaintiff, which was duly aflirmed, 
upon writ of error. 70 Fed. 944. 

SPEEE,; District Judge, dissented from this décision, flling tlie fol- 
lowing opinion: 

I feel obliged to submit certain grounds of différence with a ma- 
jority of thè court in this case, and, indeed, in ail of the cases grovi^ing 
eut of the explosion of the engine which caused the injuries sued 
for. There were two théories explanatory of the explosion of the 
engine which resulted in the injury to the plaintiff. They were 
maintained, respectively, by the plaintiff and défendant in the circuit 
court. The plaintiff's reliance was upon the theory that the explo- 
sion resulted from corroded and weakened stay bolts Connecting the 
outer plates of the boiler with the inner compartment, that thèse 
defective bolts wei*e not sufficiently strong to resist the expansive 
energy of the steam, and that this condition resulted from the négli- 
gence of the Company, and on this account that it is liable for the 
injuries the plaintiff sustainéd. The dQfendant's theory was that 
the explosion came from the rapid génération of steam in the boiler 
of the engine, as it stood in the roundhouse, that thé accumulation of 
steam was so rapid the valves could not relieve the enormous and 
sudden pressure, and that the explosion of the boiler resulted from 
this cause, rather than from any inflrmity of the stay bolts. The 
défendant insisted, further, that since the steam, so dangerously 
generated, resulted from tbe négligence of the hostler, a fellow serv- 
ant of the plaintiff, the familiar rule exempting the master from lia- 
bility to a sei*vant for the négligence ofjâ. fellow servant dénies the 
plaintiff the rightto recover. 

It cannot, I think, be disputed that there was évidence to support 
the theory of the défendant, to which it was the duty of the court at 
least to direct the attention of the jury. Erom the évidence in this 
and several cases broughtbecause of tbe same explosion, it seems 
that the cause of the accident is not free from fair doubt. In the 
case of Eailway Co. v. Barrett, 14 C. G. A. 373, 67 Fed. 217, resulting 
from the same explosion, which the majority of the court follow in 
this case, bis bon or, Judge Bruce, remarks: 

''The leadlng fact In this case Is the explosion of the boiler whlle the loco- 
motive was at r^st, standing In the yard of the company, with no extra 
pressure of steam, waitlng to take ont a train." 

This observation would séern conclusive, if, indeed, there was no 
extra pressure of steam on ïhe boiler, and that fact had been found 
by the jury, after a proper submission of the issues by the court. The 
learned judge remarks, additionally, that "the science of physics is in 
aid of an effort to discover the cause." The science of physics will 
obviously play its part in ail such inquiries, but the science or art of 
charging a jury would seem to be auxiliary to the effort to discover 
the cause of the explosion, jind also to ascertain if the plaintiff is lia- 
ble on account of it. That is the science the plaintiff in error in- 
vokes. Upon this science we fortunately hâve much assistance from 
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acknowledged authority. It may be well to cite briefly from the 
more convincing. In the case of Railroad Co. v. Bryant, 6 0. 0. A. 
138, 56 Ped. 803, Circuit Judge McCormick, for the court, uses tliis 
pertinent language: 

"It Is the duty of the trial courts to brlng thèse real issues clearly to the 
attention of the jury, and, eepecially in those Personal Injury cases where tho 
llability rests, often, not on any issue as to the tact or extent of the injury, 
but ou the proof of négligence on the part of the party sued, care should be 
taken to bring to a focus, on the real issue in the case, the light of Instructions 
applicable to ail the material évidence on that Issue." 

This is a clear and accurate statement of the duty of the court in 
just such cases. New, let us see if his honor, Judge Eector, con- 
formed in any manner with the lucid rule deflned by the court in that 
case. The défendant, among a number of other written reqaests 
to charge, asked the court to instruct the jury as follows: 

"You are instructed that, If you believe from the évidence that the explosion 
in question was caused by the letting In of cold water upon a heated surface, 
and the conséquent sudden génération of steam, to relie ve which the safety 
valve was inadéquate, you will flnd for the défendant, because the letttng In 
of such water would be the act of plaintiit's fellow servant, for whlch défend- 
ant would not be responsible." 

In the expressive language of Judge McCormick, this request to 
charge was f ramed "to bring to a focus on the real issues in the case 
the light of instructions applicable to ail the material évidence." 
The judge refused it. Instead of focusing the rays until, if I may 
venture to enlarge the apposite illustration above quoted,they might 
resemble a search light, by means of which the jury had been en- 
abled to "pick up" the buoys, avoid the rocks and shoals, and pursue 
the true channel, they were refracted by the following axiomatical, 
but inapplicable, observation: 

"If the boiler that exploded and injured plaintiff was reasonably safe for 
the pui-poses for which it was being used, and it exploded, not by reason of 
any defect in its stay bolts or rivets, but by an excessive head of steam, then 
you will find for the défendant." 

Now, it was no part of the defendant's case to insist that an ex- 
cessive head of steam, generated in the usual manner, brought about 
the explosion. There was no évidence to that eflect, but, on the con- 
trary, more than one witness for the défense testifled that the safety 
valve of the engine was in good order, and therefore an excess of 
steam gradually developed would hâve escaped. In view of this in- 
struction, the jury were justifled in ignoring the theory of the dé- 
fense, viz. that injecting cold water on the heated surface of the 
boiler caused such sudden génération of steam that it could not 
escape fast enough through the valves, and the explosion followed. 
That was the real issue, in view of which défendant requested the 
instruction refused, and there was signiflcant évidence to support it. 
Wesley F. White, a "hostler," and not an engineer, was the last 
man who handled the engine before the explosion. He testified that 
he was on her only 15 minutes before the explosion. He ran her out 
of the roundhouse across the turntable. She had about 120 pounds of 
steam on when he lef t her. She had so little steam before that he had 
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Bome difficulty to get her off of the turntable. He said, "I opened 
op her fire a little, and run up her steam to 120 pounds," and then, 
he said, he ran her down on the wood track, banked her Ares again, 
and left, to bring in an engine which had just come in from the west 
and was leaking badly. How successful he was, in his hurried de- 
parture, in arresting the increase of steam he thus began to gen- 
erate is somewhat doubtf ul, and in his évidence he omitted any men- 
tion of the fact that he got her off the track. Thompson, who is a 
plaintifl in one of thèse cases, who was also injured, testrfled that, 
in coming off the turntable under "White's direction, she dropped off 
the track with the fore pair of engine-truck wheels. Wells, fore- 
man of boiler makers, testified that it took a great deal of steam to 
get an engine on the track when she got off. This witness, who 
was experienced and intelligent, said, 'TTou will want ail the pressure 
allowed to pull her back on the track." 

Most material eyidence, as illustrating the refusai of the court to 
give this instruction, is that of W. 0. Sample. He was a locomotive 
engineer. He said: 

"I hâve been locomotive engineer pretty near 10 years. I remember engine 
219, that exploded, at Ft. Worth, In February, 1898. I ran that engine into 
Ft. Worth the last trlp she made before the explosion. That was In the 
evenlng of the 18th of February (1 belleve), 1893. When I earried her Into 
the roundhouse at Ft. Worth on the evenlng of February 18, 1893, the con- 
dition of the engine, machinery and ail, so far as I could see, was good. 
There was no leakages; no rivets broken as 1 know of; no leaks from rivets; 
no bulging about the boiler that I could see, She was a good steamer. Before 
that tlme I had run that engine about two or three trips, and her condition 
ail that whlle had been good. On the last trlp that I ran her Into Ft. Worth, 
she carrled between 145 and 146 pounds of steam. Oomlng down hlU Into 
Ft. Worth, her pop valves reileved ail rlght On my arrivai In Ft. Worth, 
the amount of steam on H would not pop, you know. She had gone down In 
steam, but golng down hlll she was ail rlght, coming In. The valve was In 
good condition golng Into Ft Worth. The object of that pop valve was to re- 
Ueve the boiler. We are supposed to carry 150 pounds of steam. That Is 
what we are allowed by the company,— 150 pounds of steam to the square Inch. 
Tbis valve popped at about 146. It don't requlre any steam to take an engine 
down hlU. She wlU roU down hlll. Up hlll, It dépends on the train. If we 
hâve a full train of very heavy cars, It takes ail the steam we are allowed, 
and lots of tlmes we cannot get up that way. We hâve to double. When I 
ran engine 219 Into Ft. Worth, as well as I can remember, I had a full train, 
— twenty loads. To go up hlll I used ail the steam she would carry,— 146 
pounds. There were lots of hlUa on my route. From Marshall to Ft. Worth 
is 179 miles." 

Surely, such facts strongly impugned the theory that this engine 
exploded under a merely nominal pressure, because of détective stay 
bolts, when the day before, for 179 miles, she successfully drew a 
heavy train over steep gradients and with a full pressure of steam. 
In my opinion, the court should hâve directed the attention of the 
jury to this valuable évidence for the défendant, and should, assur- 
edly, hâve given at least the pertinent instruction requested. It 
was specially adapted to the facts on which the défense relied. Rail- 
way Co. v. Reed (Tex. Sup.) 31 S. W. 1058, 1059. 

But the refusai of this instruction is not, in my opinion, the only, 
or the chief, error in the submission of this case to the jury. Ooun- 
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sel for défendant requested the court to give the foUowing instruc- 
tion: 

"ïou are Instructed that, If you belleve, from the évidence, that défendant 
used ordinary care in the sélection of tlie engine in question, and used the same 
care In the sélection of a compétent man to inspect it and keep it in a rea- 
Bonably safe condition, and if you beliere, from the évidence, that the person 
so employed to Inspect sald engine and keep It In repalr did exercise ordinary 
care In its inspection and good condition, you wlU. flnd for the défendant." 

It was proven that this was a Baldwin engine, — one of the best 
made, by one of the best makers; that it had been regularly inspected 
by a compétent inspecter, and regularly tested by the usual test. 
An eyewitness, a helper of the inspector, testifled that he held the 
iron for the hammer test a month before the accident; that there 
was not an unsound stay boit in the boiler. This was the usual test. 
The locomotive was received, brand-new, in Texarkana on the 2d of 
December, 1890. She exploded on the 19th day of February, 1893. 
She had therefore been but little more than 2 years and 2 months in 
use. The life of an engine is from 25 to 30 years; of a boiier from 
15 to 20 years. In 1892 she was in the shop 3 or 4 weeks, and was 
thoroughly overhauled. Thèse facts are not in dispute; and the 
request relative thereto, above stated, I think was demanded by 
them. But it is held by the majority of the court that the request is 
sufadently covered by the following instruction, which is given: 

"A railway company is bound to use ordinary care to furnlsh safe ma- 
chinery and appliances for use by its employés In operatlng its road, and if 
ordinary and reasonable care is not exercised by the company to do thls, It 
would be responsible for the injuries to its servants caused by such neglect. 
The neglect of the servant to whom the company Intrusted such duties is the 
neglect of the master. By ordinary care is meant such as an ordinarily pru- 
dent man would use under the same clrcumstances. It must be measured by 
the character and risks of the business; and where the person whose duty 
it Is to repalr the appliances of the business knows, or ought to know by the 
exercise of reasonable eare, of the defects in the machlnery, the company Is 
responsible for hls neglect. If the jury belleve, from the évidence, under the 
foregoing instructions, that the boiler which exploded and injured plalntiff 
was defectlve and unflt for use by reason of the cracked and broken condition 
of the stay bolts that held same together, and that defendant's servants, 
whose duty it was to repair sald machlnery, knew, or by the exercise of rea- 
sonable care mlght hâve known, of such defects In sald machlnery, thcn such 
knowledge upon part of its servant Is Imputable to the défendant; and If 
sald boiler exploded by reason of such defects, and Injnred the plalntiff, the 
défendant would be responsible for the injuries Infllcted on plalntiff by such 
explosion. If plalntiff In no way, by hls own neglect, contributed to his own 
Injury." 

Thls language of the learned judge is a correct announcement of 
law. It is, however, not what a charge to the jury in such a case is 
intended to be. Tt affords the jury no assistance in the détermina- 
tion of the particular case made \fy the actual issues of fact. Let us 
suppose that the contention of the défendant is true as to the per- 
formance of ail the détails of duty, amounting, in the aggregate, to 
ordinary care. The proper sélection and préservation of an engine 
are, necessarily, a succession of détails. Is it not reasonable, nay 
right, eèpecially when requested, that the court should sum up thèse 
duties, and say, if the défendant has done ail of thèse things, and an 



536 FEDERAL REPORTER, VOl, 71. 

exploaioii nevertheless ensues, it is a casualty of a dangérous employ- 
ment, and the law will not charge the employer with consequencea 
which he bas used ail reasonable care to avoid? Is the jui*y to hâve 
no assistance from the court? Will the judge décline to direct their 
minds to what are the controverted issues in the case on trial, upon 
the décision of wliich the présence or absence of ordinary care will 
be ascertained? What more adéquate direction could bave been 
given than that afforded by the instructions requested and refused? 
The sélection of the engin», its inspection, its care and préservation, 
the competency of the men intrusted with thèse duties, were ail desig- 
nated. - Unless the company is obliged to insurè the engine, and this 
the law does not require, what more can be demanded of it? And 
then to say, "By ordinary care is meant such as an ordinarily prudent 
man would use under the same circumstances!" An ordinarily 
prudent man, unless he had spécial training, would hâve nothing to 
do with a locomotive engine. He would be criminally négligent if 
he did. Eeasonable care, in such a case, is a question of technical 
sélection, tests, management, and control ; and the deûnition given in 
this case is therefore wholly inadéquate. 

The suprême court in Railway Co. v. Ives, 144 U. S. 417, 12 Sup. Ct. 
679, hold as follows: 

"What inay be deemed ordinary care In one case may, under différent sur- 
roundings and circumstances, be gross négligence. Tlae poUcy of tbe law bas 
relegated the détermination of such questions to the jury under proper in- 
structions from the court It Is thelr province to note the spécial eircuin- 
stances and surroundlngs of each particular case, and then say whether the 
conduct of the parties in that case was such as would be expected of reasona- 
bly prudent men under a similar state of afCalrs." 

Surely, then, a request that the court would direct their attention 
to the spécial circumstances and surroundlngs was a request for 
proper instructions. Indeed, when the facts are such that ail rea- 
sonable men must draw the same conclusion from them, the ques- 
tion of négligence is one of law for the court. Railway Co. v. 
Ives, supra. Such generalizations in instructions to juries as the 
plaintifE in error complains of leave nearly ail corporations, a large 
class of otbér litigants, and often the government itself , at a great 
disadvantage in the courts. They impart to concluding arguments 
of able counsel a déterminant influence not always justifled. The 
suprême court of the United States, in most félicitons language, 
clearly defines the duty of the judge in the trial court, even where 
no written instructions are requested: 

"The lliie whlch séparâtes the two provinces (viz. of the court and jury) 
must not be overlooked by the court. Care must be takeh that the jury Is not 
mlsled into the belief that they are aJike bound by the views expressed upon 
the évidence and the instructions given as to the law. They must dlstinctly 
understahd. that what Is said as to the facts Is only advisory, and in no sensé 
intended 'ïd fetter the exercise, flnally, of thélr own Independent judgmétit. 
Withln thèse limitations, It Is the right and duty of the court to ald them by 
reealling the testimony to their recollection, by collating its détails, by selecting 
grounds of préférence rather" than contradiction, by dlrecting their attention to 
the . most important facts, by ëlimlnating the true points of Inqulry, by re- 
solvlng the évidence, hpweyet complicated, Into Its simplest éléments, and by 
sbowing the bearing of ItS 'several parts, aud thelr comblned effect, strlpped 
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■of every considération which might otherwlse mlslead or confuse them. How 
this duty shall be performed dépends in every case upon the discrétion of the 
judge. There is none more Important restlng upon tbose who préside at jury 
trials. Constituted as juries are, It Is frequently Impossible for them to dis- 
charge their functlons wlsely and well wlthout thls ald. In such cases, 
chance, mistake, or caprice may détermine the resuit." Nudd v. Burrows, 91 
U. S. 439. 

Nothing would do so much to cripple the usefulness of the na- 
tional courts, to render trials more uncertain, new trials fréquent, 
and the law's delay inévitable, as the abolition of this practice, or 
its abandonment by the courts. The jury should be made, so far as 
it is proper within the limitation fixed by the suprême court, to un- 
derstand the case as thoroughly as it is understood by the judge. 

We hâve to consider, in several cases resulting from this accident, 
verdicts against the défendant company aggregating thousands of 
dollars. Indeed, the plaintiJï's counsel hâve felt obliged to remit 
a portion of the recovery. One of thèse cases (Railway Co. v. Bar- 
rett, 14 G. C. A. 373, 67 Fed. 214) is now pending before the suprême 
court of the United States on appeal. I preferred to postpone the 
décision in the cases now under considération hère until the suprême 
court had passed on that case; but, since that was not deemed 
proper, with great déférence to my learned brethren and to the cul- 
tured and distinguished judge who presided in the circuit court, I 
must dissent from the judgment of aflArmance. 
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FOSBINDER v. THE OWEGO et aL 

UNION MARINE INS. CO. v. SAME. 

(District Court, N. D. New York. December 17, 1895.) 

1. CoLiiisioN— Inévitable Accident. 

A collision resulting from the sudden sheering of a vessel vfhlch Is be- 
Ing towed in a river eannot be attributed to Inévitable accident when It 
is apparent that there vcaa nothing In the state of the éléments vehich 
in any way contributed to produce it. Union S. S. Co. v. New York & 
V. S. S. Oo., 24 How. 307, applied. 

2. Same—Absbkoe op Lookouts and Lights. 

Alleged absence of lights and lookouts need not be considered, where 
it is manil'est that their présence could not In any way hâve operated to 
prevent the collision. 

3. Samr — Error in Extremis. 

The sudden starting of the propeller of a steamer at the moment of an 
impending collision, vrith the purpose of checking a sheer which Is car- 
rying her upon the other vessel, is to be regarded as an error in extremis, 
and is not a ground for holding the steamer liable for damage caused by 
her propeller blades. • 

4. Samb— Navigation in Ceowded Harbous. 

In the narrow waters of a harbor which is apt to be crowded with ves- 
sels, and where navigation is perplexed and compllcated by wharves. 
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drawbriflgeSi taa.i craft of ail description, movlng and statlonary, a steamer 
miiBt proceed with the ^eatest care and foresigbt 
6. Bamb— COLLISION IN Nakrow Riter— Stbambk Passing Tow— Suction. 

A large steamer was being towed stern foremost by two tugs down the 
river at Buffalo. Another steamer was lylng at the Central dock, where 
the river is about 230 feet wlde. Some 900 feet below the Central dock 
the river Is spanned by a swlnging bridge whlch leaves a space of only 
about 50 feet on either side of the central pler. When the tow had par- 
tlally overlapped the stem of the steamer at the Central dock, the latter, 
whlch had previously swung her head ont, started fuU speed ahead down 
the river, passing close to the tow, and, by the rapld révolution of her 
wheel as her stem came opposite the bow of the tow, caused the same 
to be drawn towards her by suction. Thls threw the stem of the tow 
In the opposite direction, and caused a sudden sheer, whlch she was un- 
able, tiiough asslsted by the tugs, to control, and whlch resulted In a col- 
lision wlth a canal-boat lylng on the other slde of the river. Beld, that 
the maneuver of the steamer In passing ont ahead of the tow was un- 
justiflable, and she was solely In fault for the collision. 

Thèse were libels by Horace Fosbinder and tbe Union Marine In- 
surance Company against the steamer Owego, to recover damages 
resulting from a collision of the Owego with libelants' canal-boat. 
The steamer Chicago and the tugs Townsend Davis and W. L Bab- 
cock were subsequently broùght in by pétition of the Owego. 

Adolph Eebadow, for libelants. 

George S. Potter, for the Owego. 

George Clinton and Harvey D. Goulder, for the Davis and Babcock. 

George B. Hibbard and Josiah Cook, for the Chicago. 

OOXE, District Judge. On the evening of October 2, 1893, the 
steamer Owego, partly loaded and headed up stream, was lying at 
the Erie Eailway dock in Buffalo harbor. The steamer Chicago was 
at the same time, lying at the Central dock, headed down stream, 
her bow just reaching to the northerly side of Cincinnati street. 
The canal-boat W. A. Hedden was lying at the Kellogg Elevator load- 
ed with grain. At about 9 :15 the Owego, in charge of the tugs Bab- 
cock and Davis, proeeeded, stem foremost, down the river, bound 
for Chicago. When the stern of the Owego reached a point about 
opposite amidships of the Chicago, the latter, having previously 
swung out so that the bluflf of her starboard bow was 15 feet from 
the dock, started down stream bound also for Chicago. When the 
Owego had reached a point about opposite the Kellogg Elevator she 
took a sudden sheer to the port side of the river and collided with 
the Hedden causing the canal-boat to sink, totally destroying her 
cargo. The libel.was originally filed against the Owego. On the 
pétition of the Owego the tugs and the Chicago were made parties. 
The libelant, the Union Marine Insurance Company, having paid 
the full value of the cargo was subrogated to ail the owners' rights 
and sues as for a total loss. 

On the night in question there was no moon, the sky was over- 
cast, but it was starlight and not dark. There was no wind or cur- 
rent to affect in any way the navigation of the river. The river at 
the point in question is about 230 feet in width and 17 feet deep. 
About 900 feet below the Central dock where the Chicago lay, 180 



THS OWEGO. 639 

feet below the elevator dock where the canal-boat lay and 2,600 feet 
below the Erie dock where the Owego lay, is the Michigan street 
hridge. This is a swing bridge with a central pier and a clear space 
about 50 feet wide on the starboard side and a somewhat wider space 
on the port side. The port side is usually taken by large steamers 
when going down the river. The Owego is a large steamer, 353 feet 
over ail and 41 feet beam. Her wheel is 12it feet in diameter with a 
pitch of 25 feet. Her draught on the eyening in question was 8 feet, 
3 inches f orward and 14 feet, 10 inches aft. The Chicago is 265 feet 
on the keel, about 280 feet over ail and 36*/io feet beam. Her wheel 
is llj feet in diameter with a pitch of 15^ feet. Her draught waa 
9 feet f orward and 13^ feet aft. The Babcock is 73 feet long and 17 
feet beam. The Davis is 80 feet long and 19 feet beam. The draught 
of the tugs is about 10 feet. The canal-boat was 98 feet long and 17^ 
feet beam. The Babcock, which was the forward tug, had two Unes 
extending from the Owego's port and starboard quarters to her tow- 
ing post. The space between the two boats was about 20 feet in 
the clear. The Davis, whose duty it was to act as a rudder for the 
Owego and hold her back in case of danger, was attached to the 
Owego by a Une extending from her forward towing post to a chain 
bridle attached to the Owego's bow. The speed of the tugs and the 
Owego down the river was from 1^ to 2 miles an hour. The Owego's 
rudder was held amidships, her engines at a standstill. Her master 
was on the bridge, the first mate was on the forward deck and the 
second mate was aft. Ail her officers were at their posts. The 
moment the sheer began it was noticed by those in charge of the 
steamer and the tugs. The Davis immediately reversed and backed 
with aJl her power. The Owego ported her wheel and started ahead, 
the Babcock also ported and endeavored to pull the Owego's stem 
into the middle of the stream. The tendency of ail thèse maneuvers 
was, of course, to lessen the force of the Owego's sheer. Nothing 1 
more could hâve been done to prevent it. 

It is manifest that this was not an inévitable accident. Union 
S. S. Co. V. New York & V. S. S. Co., 24 How. 307, 313. It is con- 
ceded upon ail sides that there was nothing in the éléments which 
in any way contributed to produce it. The fault must, therefore, be 
attributed to the bad seamanship of the vessels or one of them. It 
is also conceded that the direct cause of the accident was the sudden 
sheer of the Owego. When, therefore, it is ascertained who caused 
this sheer the true culprit will stand revealed. The only accusation 
against the canal-boat is that she did not display a light. There were 
lights at the elevator and electric lights on the docks and at the 
bridge so that surrounding objects could be seen at a considérable 
distance. There is proof that there was a globe lantern forward on 
the canal-boat and also a light in her cabin; but whether there was 
or not it is obvions that the failure to display a light upon the canal- 
boat did not produce the sheer of the Owego. The canal-boat might 
hâve been ablaze from stem to stern with electric lights and still the 
Owego would bave sheered. 

The only f aults attributed to the Owego are, first, that she had no 
lookout, and, second, that the violent working of her wheel at the 
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time of the collision added to the damage, the blad^ of the wheel 
tearing out the bottom of the canal-boat. The absence of a lookout, 
like the absence of the light, in no way contributed to produce the 
sheer. It is unnecessary to détermine whether a lookout was or was 
not proper in such circumstances, because the accident would hâve 
happened precisely as it did although a score of lookouts had been 
présent. The moment the sheer occurred it was instantly perceired 
by those in charge of the Babcock and the Owego. What took place 
thereaf ter was with full knowledge of ail the facts bearing upon the 
situation. No additional fact could haye been imparted by a look- 
out. How a lookout could hâve prevented the sheer or caused the 
Owego's wheel to cease revolving at the moment of contact with tke 
canal-boat, it is not easy to perceive. Ail that a lookout could see 
was seen; ail that a lookout could do was done at the instant. It 
was a crisis in which no help could be found either in lights or 
lookouts. 

As to the second accusation two answers are manifest. The 
rapid working of the Owego's wheel ahead tended to reduce the 
force of the sheer and it isaltogether probable that the blow would 
hâve been more serions had not this effort been made to stop her 
sidewise drift. But, however this may be, the rule is well settled 
that in such a situation of imminent péril, which was in no way 
caused by the Owego, her master is not responsible for mistakes 
in judgment. She was in extremis at the time and her master 
took measures which, in the hurry of the moment, he thought were 
best calculated to avert danger. It follows that no fault can be 
attributed eithier to the Owego or the canal-boat which, by any 
possibility contributed to produce the accident. 

Regarding the fwo tugs no négligence has been pointed out which 
at ail accounts for the sheer. It is admitted that they were properly 
attached to the Owego; that it was proper to tow her down the 
river stern foremost. Indeed, this was a necessity for she was 
too long a boat to be turned around, except at a point below the 
drawbridge. The tugs and tow were in the middle of the river 
where they should be and were proceeding at a proper rate of speed. 
It is suggested that the tugs should hâve had a lookout, but the 
masters of both tugs were shown to be in the pilot house raised 
above the deck and in a position where they could see the sur- 
rounding objecta more readily than a lookout, and, as before stated, 
the présence of a lookout could not hâve prevented the sheer. Nég- 
ligence cannot, therefore, be predicated of hia absence. 

It is also suggested that after passing the Chicago the leading 
tug turned the stern of the Owego too suddenly to the port side of 
the river when the tug waa straightening up for the port draw. 
The weight of testimony is decidedly against this theory, the tes- 
timony being that the turn was graduai and hardly perceptible, 
but even if it were made as suggested it would not account for the 
sidewise sheer. In short, there is nothing in the navigation of 
the tugs and tow or in the position of the canal-boat which, upon 
any tangible theory, can account for the sheer of the Owego. The 
record will be examined in vain for any fault on the part of the 
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canal-boac, the Owego, or the tugs which contributed, even remotely, 
to produce the accident. The Owego and the tuga had proceeded 
from the Erie dock down the river in the usual manner and at the 
usual speed and it is well-nigh certain that, but for the peculiar 
action of the Chicago, they would hâve passed through the draw 
and to the lake without accident. The tugs and tow being right- 
fully in the river and proceeding with care and prudence in the 
usual way were not required to take any unusual précautions against 
the Chicago; they were not called upon to anticipate that she 
would crowd herself into the narre w channel at the very moment 
when the Owego was passing her. The Mascot, 13 G. C. A. 334, 66 
Fed. 74; The Majestic, 1 0. C. A. 78, 48 Fed. 730. 

Thus far, then, the following propositions hâve been established: 
First. The accident was not inévitable. Second. It was not the 
fault of the canal-boat. Third. It was not the fault of the tugs. 
Foùrth. It was not the fault of the Owego. By this process of ex- 
clusion it might seem to follow, as a necessary conclusion, that it 
was the fault of the Chicago. It was the resuit of bad seamanship 
somewhere. So much is certain. Five boats were engaged in 
the transaction. Pour of them must be held blameless. Is there 
not a presumption that the flfth was at fault? Possibly so, but 
certainly an inadéquate presumption to inculpate the Chicago un- 
less aided by proof of some substantive fault sutHcient to cause 
the accident. The burden is upon those who accuse the Chicago 
to prove négligence on her part. When, however, an act bas been 
established which might hâve caused the accident, the court in de- 
ciding whether it did do so or not may take into considération the 
fact that no other act of carelessness has been shown. In other 
words, when the court is seeking the reason for a given resuit tes- 
timouy tending to establish a cause, which might te rejected as in- 
sufficient and spéculative in some circumstances, may become ail 
suiHcient when the most careful scrutiny fails to discover any 
other cause. Should the court reach the conclusion that the con- 
duct of the Chicago offers a sufBcient explanation of the collision 
it will be the duty of the court so to say, even though unable to point 
out with exact précision the manner in which the suction produced 
by the Chicago operated upon the Owego. It is enough if the 
évidence establishes: First. That there is such a force as "suc- 
tion," that it is likely to follow from certain causes and is fully 
recognized as one of the dangers of navigation. Second. That the 
Chicago produced sufficient suction to cause the Owego to sheer. 
The Buffalo river at the point in question is a narrow waterway. 
When the size of the boats is considered it is an exceedingly nar- 
row waterway. Only about 900 feet below the Chicago was a draw- 
bridge with draws so narrow that the Owego, if she went through 
precisely in the middle, would hâve less than five feet clear space 
, on either side. Add to this the fact that there is a decided curre 
in the river at the point in question and the further fact that it 
was night, and nothing more is needed to prove that to tow an im- 
mense steamer stern foremost from the Erie dock through one of 
the draws was an exploit requiring good judgment, prudence and 
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ûantical skîll of a Wgh order. It was a difflcult task at best and 
no one was Justifled in heedlessly and unnecessarily adding to its 
dangers. 

Wliat is the law applicable to this situation? The Kevised Stat- 
utes of New York provide tbat: 

"Whenever any steam-boat shall be golng In the same direction wlth an- 
other steam-boat ahead of It, It shall net be lawful to navlgate the flrst men- 
tloned boat se as to approaeh or pass the other boat se belng ahead wlthln 
the distance of twenty yards; and It shall not be lawful so to navlgate the 
steam-boat so belng ahead, as unnecessarily to brlng it wlthln twenty yards 
of the steam-boat following It" Rev. St N. Y, (8th Ed.) p. 2246, S 7. 

In a note following rule 8 for the government of pilots, approved 
October 8, 1891, and rule 6, approved Pebruary 14, 1895, it is pro- 
vided that: 

"The foregolng rules are to be compUed wlth In ail cases except when 
steamers are navlgatlng In a crowded channel, or In the vlclnlty of wharves; 
under such circumstances steamers must be run and managed wlth great 
caution," etc. 

Eule 25 of the act of Pebruary 8, 1895, provides that: 

"In ail channels less than 50O feet in wldth no steam vessel shall pass an- 
other going'in the same direction," etc. 28 Stat 645, 649. 

The latter act is, of course, inapplicable to an event occurring in 
1893. 

Assuming that a vessel In the situation of the Owego can be 
considered the "steamboat ahead" it would seem that at the présent 
time the action of the Chicago is condemned by both state and féd- 
éral statutes. The fédéral law forbids passing at ail in a chan- 
nel 230 feet wide and the state law forbids passing within 60 feet. 
But thèse rules are mentioned not so much to prove their applica- 
bility to the présent case as to show the care taken by the lawmakers 
to safeguard navigation by preventing the crowding of vessels in 
narrow waterways. In The Saratoga's Case, 1 Ped. 730, the court 
held the steamer liable for attempting to pass a tow in circum- 
scribed water when, had she waited a few moments, she could hâve 
passed in safety, the court observing: 

"It was her duty to watt till they reached a point in the river where they 
could hâve safely passed." 

To the same effect is The Boston, Ole. 407, Ped. Cas. No. 1,672. 
After holding that the boat flrst under way should not be interfered 
with and that the second boat should use the utmost prudence and 
précaution the court says (page 413) : 

"The attempt, then, to take the lead, was manlfestly bazardons; and as 
It was made deliberately by the Boston, and not two minutes could hâve 
been lost to her had she waited till ail danger waa passed, she Is justly re- 
sponsible for the damages occasloned by her precipitancy and want of cir- 
cumspection." 

It is the duty of a vessel when navigating a crowded harbor to 
proceed with the utmost caution. "Ordinary care, under such cir- 
cumstances, will not excuse a steamer for a wrong done." Oul- 
bertson V. Shaw, 18 How. 584; The Alleghany, 9 Wall. 522. 

The rule deducible f rom thèse authorities, and others which might 
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be cited, is that in the narrow waters of a harbor wMcli is apt to be 

crowded with vessels and where navigation is perplexed and com- 

plicated by wliarves, drawbridges and craft of ail descriptions moT- 

tng and stationary, a steamer must proceed with tbe greatest care 

and foresight. How did the Chicago proceed? Her bows had 

been sprung from the dock about 15 feet and when the Babcock 

and Owego were just abreast of her, the stern of the latter having 

lapped the Chicago about 100 feet, the master of the Chicago 

eignaled the engineer to go ahead strong and the vessel ran several 

hundred feet, her propeller revolving as rapidly as possible and 

making considérable commotion in the water. She did not keep 

close to the wharf, but headed at flrst for the port, or westerly, 

draw of the Michigan street bridge, and at the time of the sheer 

was certainly within 50 feet of the center of the river. When the 

bow of the Owego came about abreast with the stern of the Chicago 

the sheer commenced, the bow of the Owego swinging towards the 

Chicago's stern until the two vessels actually came together. The 

Owego's stern swung towards the canal-boat and continued to do 

so until it struck her as described. The Chicago proceeded on her 

way, but in going through the easterly draw she flrst bumped 

against the fenders around the central pier and then against the 

Nyack, which was moored just below the bridge at the easterly dock. 

The inference from the testimony is very plain that the master of 

the Chicago was for some reason in great haste to leave the dock 

and feach the lake in advance of the Owego. He says, "I waa 

ahead and thought I would stay there. • • • i omitted no or- 

der which would hâve the eflect of keeping me ahead." The suc- 

tion produced by the natural displacement of a moving vessel was, 

in this instance, greatly increased by the rapidly revolving wheel 

of the Chicago. As the wheel was making as many révolutions 

as possible, while the Chicago was proceeding a distance of 400 

or 500 feet, it follows that the suction caused by the wheel must 

hâve been powerful, The Chicago attained a speed of about three 

miles an hour; it is probable, therefore, that the suction caused 

directly by the wheel decreased in proportion as the suction caused 

by the progress through the water increased. Whichever predom- 

inated at the time of the sheer there can be no doubt that suction 

was présent and that the Chicago caused it- 

The learned counsel for the Chicago argues with great force and 
ability that the Chicago could not hâve caused the sheer for the 
reason, inter alia, that she was in every way smaller than the Owego 
and her displacement was consequently much less. For thèse rea- 
sons it is urged that, if there were suction at ail, its tendency would 
be to draw the smaller to the larger vessel and not vice versa. 
This would probably be true if they were passing in the ordinary 
way, but it must be remembered that it was the Owego's bow that 
sheered and that this was opposed to the Chicago's stern. The 
draught of the Chicago's stern was 13 V^ feet, the draught of the 
Owego's bow was 8 feet, 3 inches, or 5 feet, 3 inches less than the 
Chicago. At the point where the suction must hâve operated the 
Chicago was, then, the more difiBcuIt of the two to move from her 
course. The Owego's bow, being pointed, would produce little 
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suctioBi when compared with the relatively round stem of the Chi- 
cago siipplemented by the volume of water thrown back from her 
propeller blades. Tkat the bow of a vessel drawing ey^ feet less 
than her stern should, in a narrow channel, be deflected towards the 
stern of a vessel making the commotion that was made by the Chi- 
cago is not at ail surprising. The effect of suction has recently 
been considered in the cases of The Alexander Folsom, 3 C. C. A. 
165, 52 Ped. 403, and The City of Cleveland, 56 Fed. 729. In the 
latter case the court makes an observation on the subject which 
is applicable to the f acts of the case in hand. The court says that : 

"The suction of two vessels passlng each other is not very powerful. It 
la too short to hâve any particular effect upon the action of the two ves- 
sels, unless one is much larger than the other; whereas, If they are going In 
the same dlreetion, and passlng near eaçh other it has a very powerful 
effect to defieet the weaker vessel from her course." 

Although the Owego is much larger than the Chicago it is thought 
that her bow was "weaker" than the Chiçago's stern in offering ré- 
sistance to the force of suction. The Chicago knew that the Owego, 
an immense propeller, larger than many océan steamers, with two 
tugs, the procession being 550 feet in length, was coming down the 
middle of the river. She knew, or ought to hâve knoWn, that they 
were destined for the pprt draw at Michigan street. She knew 
that the bridge made the river at that point almost a cul-de-sac 
and that any collision with the piling in going through the draws 
was likely to create confusion e^pecially if two vessela were attempt- 
ihg to m,ake the draws at the same time^ What excuse has the 
Chicago offered for thrusting herself into this dangerous channel 
at the very time when an immense vessel comparatîvely helpless 
wag passing? The Owego was in motion, she could not stop, she 
had the right of way. Had the Chicago waited two minutes the 
Owego would hâve passed by, in four minutes more she woiild hâve 
cleared the draw. Prudence would seem to suggest, where abso- 
lute safety can be secured by sp trifling an inconvenience as a delay 
of two minutes, that it is négligence to incur unnecessary risk. But, 
assuming that the Chicago was not required to wait, surely it was 
her duty to proceed with extraordinary caution. She should not 
hâve gone ahead '*wide open" for several hundred feet; she should 
not hâve gone so far to port and she should not hâve attempted to 
pass, or even to keep up with, the Owego. The sheer followed al- 
most immediately af ter the Chiçago's appearance upon the scène. 
The rapid working of her wheel in such close proximity to the 
Owego's bow was sufflcient to produce the sheer, and, as no other 
cause can be discovered, the court is constrained to holà the Chicago 
liable. Either this niust be done or the court must say that the 
accident was the resuit of an insci'utable fault. There is no alterna- 
tive. The court has been unable to flnd any précèdent for the latter 
conclusion where the testimony and the presumption drawn there- 
from ail point in one direction as unerringly as in the case at bar. 

It follows that the libelants are entitled to a decree against the 
Chicago with costs and a référence to compute the amount due. 
As against the Owego, the Babcock and the Davis the libels are dis- 
missed without costs. 
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In re KELLÏ. 
(Circuit Court, B. D. Wisconsin. December 27, 1895.) 

L Jdbisdiction — Lands Cbdbd to the United States — Soldibrs' Homes. 

The purchase of lands lu a state by the gênerai government, wlth lég- 
islative consent, does not, ipso facto, conter upon the gaieral government 
exclusive jurisdiction, unless the purchase is for a fort or for some other 
purpose dlstinctly named in article 1, J 8, of the constitution; and in 
order that exclusive jurisdiction may be acquired over land taken for any 
other purpose, the act providlng theretor and calling for the consent 
must imequivocally déclare that exclusive jurisdiction is intended and 
necessary, or such necessity must be raanifest from the purpose of the 
act Accordingly, held, that the acts of congress establishing the Na- 
tional Home for Disabled Volunteer Soldiers, and creating a corporation 
authorized to taiie and hold lands for the purposes of such homes, con- 
taming no déclaration of the necessity of exclusive jurisdiction in the 
gênerai government over such lands, do not vest such exclusive juris- 
diction in the United States, upon the consent of the state belng given 
to the acquisition of such lands. 

2. Samb. 

Ueld, further, that a cession to rhe gênerai government, in the act 
giving the consent of the state to the purchase of such land, of "juris- 
diction," does not confer exclusive jurisdiction, the purpose of the act 
not requiring It, but such jurisdiction only, concurrent with that of the 
state, as congress may tind necessary for the objects of the cession. 

8. Samb — Criminal Laws. 

Held, further, that, upon lands so ceded for the purpose of a home for 
disabled volunteers, the crimlnal laws of the United States, vs'hich apply 
only to places within their exclusive jurisdiction, are not operative. 

Application for Writ of Habeas Corpus. 

The petitloner, Thomas Kelly, stands committed for trial upon mittlmus, 
issued by the commissloner of this court, upon the charge that, on Octo- 
ber 29, 1895, he assaulted, with a dangerous weapon, one Patrick Coghlan, 
with Intent to kill and murder, at Northwestern Branch National Home 
for Disabled Volunteer Soldiers, "a place ceded to, and then and there belng 
within the exclusive jurisdiction of, the United States," and in said district, 
m violation of section 5391, Kev. St. U. S. The place of the alleged offense 
is within the boundaries of Milwaukee county, in the state of Wisconsin, 
and is the locality referred to and described in chapter 275 of the Private 
and Local Laws of Wisconsin for 18G7, entitled "An act ceding jurisdiction 
to the United States over certain lands in Milwaukee county, state of Wis- 
consin, and to exempt said lands from taxation," which provides as follows: 

"Section 1. That jurisdiction over the soveral tracts of land hereinafter 
mentioned, be and hereby is ceded to the United States of America, to "(vit: 
AU those certain tracts of land in sections twenty-six (26) and thlrty-flve (35) 
purchased by the United States of America for the purpose of locating a 
'National Asylum for Disabled Volunteer Soldiers,' said several tracts of 
land lying and being situate in townships seven (7) north, of range twenty- 
one (21) east, in the town of Wauwatosa. in the county of Milwaukee and 
state of Wisconsin, and Including ail other tracts or parcels of land which 
shall be hereafter acquired or purchased by the United States for the purpose 
aforesaid; and ail such lands and other property connected with said asylum 
are hereby exempted from taxation for any state or local purpose whatever; 
provided, that civil or crimlnal process issued from courts in the state of 
Wisconsin may be served within the territory hereby ceded." 

The record upon this hearing tends to show serions assault by the peti- 
tloner, an inmate of this national home for disabled volunteer soldiers, upon 
another inmate, and within the buildings erected and maintained for the 
home. This institution is one established under the provisions of an act 

v.7lF.no.5 — 35 



646 FEDEEAL BBPOETEE, Vol. 71. 

of congress, approved Mareh 21, 1866 (chapter 21, 14 Stat 10), entitled "An 
act to Incorporate a national mllltary and naval asylum for the relief of the 
totally disabled offlcers and men of the volunteer forces of the United 
States," and of acts amendatory thereof, inciudlng one of 1873 (chapter 51, 
17 Stat 417), whlch substituted the term "home" for "asylum." Thèse acts 
establlshed a corporation under the name of the "National Home for Dis- 
abled Volunteer Soldiers," constituted of a board of managers, wMch Included 
the président, secretary of war, chlef justice, and nine othér members, elect- 
ed by congress. Among the powers conferred they hâve perpétuai succes- 
sion; may take, hold, and convey real and personal property; "may mate 
by-laws, mies, and régulations, not Inconsistent with law, for carrying on 
the business and govemment of the home, and aflix penalties thereto." Rev. 
St S§ 4825, 4826. They are empowered to appoint a govemor and other offl- 
cers for such home, procure sites, and erect buUdings. Certain fines and 
stoppages of pay against offlcers and soldiers are appropriated, and the 
board are authorized to receive donations for the beneflt of the home. Ail 
inmates are "subject to the rules and articles of war, and in the same man- 
ner as if they were in the army." Bev. St. S§ 4829-4835. The grounds in 
question occupied by this Northwestern Branch were purchased by, and the 
title taJîen to, the corporation, under the authority of the acts of congress 
referred to. Therefore, tltle is not, at least nomlnally, vested in the TJnited 
States, but the means for the purchase and for the érection of the buildings 
were fumished by congressional appropriations, and support and mainte- 
nance has come mainly, if not whoUy, from the same source. 

Rublee A. Cole, for petitioner. 

J. H. M. Wigman and F. P. Van Valkenborgh, for respondent 

SEAMAN, District Judge (after stating the f acts as above). The 
courts pf the United States are peculiarly of limited jurisdiction in 
criminal cases. Common-law crimes, as such, against the gênerai 
govemment do not exist, and the judicial power can be exa*cised 
only over offenses which are declared and "made punishable by the 
constitution, laws, or treaties of the United States," resorting to the 
common law, when necessary, "for the définition of terms by which 
offenses are desiguated." Pettibone v. U. S., 148 U. S. 197, 203, 13 
Sup. et. 542. This view of the absence of a common-law jurisdic- 
tion, and that the cognizance of the fédéral courts respecting crimes 
was confined to acts which were made criminal by the législative au- 
thority of the Union, was pronounced by the suprême court in the 
early case of U. S. t. Hudson, 7 Cranch, 32, and the doctrine has 
been constantly maintained by that court, although frequently as- 
sailed there and questioned by text writers. In that case it is fur- 
ther asserted that the same authority must "déclare the court that 
shall hâve jurisdiction of the offense." The crime with which the 
petitioner is charged is not specifically designated in any act of con- 
gress, but it is alleged as in violation of section 5391, Rev. St. U. S., 
which reads as follows: 

"Sec. 5391. If any offense be committed in any place which has been or 
may hereafter be, ceded to and under the jurisdiction of the United States, 
which ofCerise is not prohlbited, or the punishment thereof is not speciaUy 
provided for, by any law of the United States, such offense shall be llable 
to, and receive, the same punishment as the laws of the state in whlch such 
place is sltuated, now in force, provide for the like offense when committed 
within the jurisdiction of such state; and no subséquent repeal of any such 
State law shall affect any proeecutlon for such offense in any court of the 
United States," 
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This proTMon was originally adopted in an act of March 3, 1825, 
and now appears as the concluding section of chapter 3 in title 70 
of the Revised Statutes, Th.e gênerai title is "Crimes." Chapter 
3 is entitled, "Crimes Arising within the Maritime and Territorial 
Jurisdiction of the United States," and its provisions are clearly con- 
flned to offenses committed (1) "within any fort, arsenal, dock-yard, 
magazine, or in any other place or district of country under the 
exclusive jurisdiction of the United States"; or (2) upon the high 
seas or in the waters "within the admiralty and maritime jurisdic- 
tion of the United States and out of the jurisdiction of any particu- 
lar State." Sec 5339. The section involved hère relates to the 
first-mentioned class, and it is manifest, both from its terms and its 
context, that it intends cognizance only of crimes committed in 
places within the exclusive jurisdiction of the United States. The 
strictness of construction to be applied in such case is clearly stated 
in U. S. V. Bevans, 3 Wheat. 336. The sole inquiry, therefore, on 
this application, is whether the place of the alleged offense has been 
acquired and appropriated by the United States in the manner and 
for a purpose which confers exclusive jurisdiction. The objection 
was urged at the bar, on behalf of the petitioner, that this section 
is unconstitutional or inoperative,because the définition and punish- 
ment of offenses was made whoUy dépendent upon state enactments 
then existing, but I deem the provision unexceptionable in that 
regard. The state laws thus made applicable are in eflect adopted 
by congress for the localities respectively. Ex parte Siebold, 100 
U. S. 371, 388. 

The question thus presented is important, and merits careful con- 
sidération. There are décisions, in varions state courts of eminence, 
which stand in apparent conflict respecting the character and extent 
of the national jurisdiction over the sites of thèse national homes, 
and the détermination hère is of spécial dilïïculty and delicacy by 
reason, on the one hand, of direct adjudication by the suprême court 
of Wisconsin (In re O'Connor, 37 Wis. 379) that the state jurisdic- 
tion exists over the site in question for the punishment of crimes, 
notwithstanding the purported cession by the législature in chap- 
ter 275, P. & L. Laws 1867, and, on the other hand, of opinions 
by the highest courts of Ohio and Virginia, respectively, that the 
fédéral jurisdiction over a place vested in the same national cor- 
poration for like purpose is exclusive; and by the further fact, 
mentioned in the opinion filed by the commissioner herein, that ju- 
risdiction has heretofore been exercised in this court over crimes 
committed on this Wisconsin site, although the question now pre- 
sented does not appear to hâve been raised. In the Case of O'Con- 
nor, Mr. Justice Cole (afterwards chief justice) delivers the unani- 
mous opinion of the suprême court of Wisconsin, which then in- 
cluded Chief Justice Eyan and Associate Justice Lyon, and it 
was held, in substance, that because the land was not purchased 
or acquired directiy by the United States, but by this corporation, 
it was not within the provisions of the clause of the fédéral consti- 
tution under which exclusive jurisdiction must arise, and that the 
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législative act of 1867, purporting to cède Jurisdiction to the United 
States, was therefore void, as "it is not compétent for the législature 
to abdicate its jurisdiction over its territory, except when the lands 
are purchased by the United States for the spécifie purpose contem- 
plated by the constitution." This décision was delivered in 1875, 
npon certiorari to the county court of Milwaukee county, in reyiew 
of proceedings for a writ of habeas corpus to release the petitioner 
from prosecution in the state court for an assault committed at this 
national home, ail the parties being inmates, and the petitioner show- 
ing that he had been tried and punished for the offense by the au- 
thorities of the home, pursuant to the rules and discipline there 
established. The opinion carefully reviews and distinguishes the 
authorities, and disapproves Sinks v. Reese, 19 Ohio St 306, which 
is recognized as conflicting. In Clarke v. Milwaukee Co., 53 Wis. 
65, 9 N. W. 782, the same tribunal in effect reaflQrms the doctrine 
of the former case. 

The Ohio suprême court, in the earlier case of Sinks t. Eeese, 
supra, had the question before it in determining an élection contest 
which involyed the legality of votes cast by inmates of the similar 
national home located in that state, and the conclusion is there 
pronounced that a législative consent and cession of jurisdiction 
to the United States operated to flx "the exclusive jurisdiction of 
the général government oVer this institution, its lands, and its in- 
mates," and that "by beçoming a résident inmate of the asylum, a 
person, though up to that time he may hâve been a citizen and rési- 
dent of Ohio, Ceased to be such," and became "subject to the exclu- 
sive jurisdiction of another power," and could not exercise the élect- 
ive franchise. The fa et that the title of the grounds was vested 
in the corporation, and not directly in the United States, was held 
immaterial. The only feature of this Ohio act of cession upon which 
a distinction from the Wisconsin act can be noted, so far as con- 
cerns this inquiry, is that the former expressly recites that the lands 

1 are to be "acquired by donation or purchase by the managers of 

the national asylum" for the uses and purposes thereof, while the 

Wisconsin act mentions only land "acquired or purchased by the 

United States for the purpose." 

In Virginia the suprême court of appeals considered this question 

•of exclusive jurisdiction, in 1886, in the case of Foley v. Shriver, 
81 Va. 568, respecting the national home at Hampton, in that state. 
That was an action of foreign attachment against Shriver, in which 
the corporation, the National Home for Disabled Volunteer Soldiers, 
was sued and served as garnishee upon its indebtedness to the prin- 
cipal défendant. The opinion discusses the effect of the state act 
of cession to the United States, in connection with the fact that 
title was in the corporation for the purposes of the act of congress, 
and thereupon says: "The United States hâve acquired, under 
the fédéral constitution, exclusive jurisdiction over the ceded lands, 
and they are no longer a part of the state of Virginia, and are 
not subject to the jurisdiction of the state courts;" that persons 
residing there are not citizens of the state; and that the suit was 
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therefore without junsdiction. But it concludes with a further 
roling, which seems uuexceptionable and décisive, that the home 
and its officers are disbursing oiïicers of the United States gov- 
emment, and, as such, cannot be reached by gamishee process. It 
is noteworthy that the act of cession upon which this opinion is 
founded is there described as containing, in the preamble, a récital 
of the purpose of the board of managers of the home to locate a 
branch within the state, upon which expenditures would only be 
made when the property was placed under the control of the gên- 
erai government, and in its enacting clause a grant of législative 
consent and a cession of "such jurisdiction to the United States 
over this tract as is within the contemplation of the seventeenth 
clause of the eighth section of the first article of the constitution." 

In the face of thèse conflicting adjudications the issue must be 
determined as one of first instance in the fédéral courts, so far as 
I am advised. The nature of the subject, involving powers and 
rights of the United States under the constitution and laws, de- 
manda of this court the exercise of an independent judgment. There- 
fore the Wisconsin décision can hâve persuasive force only, and is not 
conclusive, as the petitioner contends. 

The constitutional provision under which the claim of exclusive 
jurisdiction is asserted déclares: "Congress shall hâve power 
to exercise exclusive législation in ail cases whatsoever over such 
district" as may become the seat of government, "and to exercise 
like authority over ail places purchased by the consent of the légis- 
lature of the state in which the same shall be, for the érection of 
forts, magazines, arsenals, dock-yards and other needful buildings." 
Article 1, § S. It is well settled that there must be an actual pur- 
chase for the purpose by the United States, and consent by the lég- 
islative authority of the state, as conditions précèdent to the opéra- 
tion of this provision; that thereupon ail jurisdiction is ceded, and 
passes to the gênerai government, and, aside from an unqualifled 
consent, no déclaration or enactment of cession upon the part of 
the state is requisite or material; that any title of the United States 
acquired otherwise within a state, however long continued, and for 
whatever purpose employed, confers only the rights of proprietor- 
ship, and is not within the ternis of this provision ; that, theref ore, 
any exclusion of state interférence must dépend upon powers and 
rights arising outside of that provision. Ft. Leavenworth II. Go. v. 
Lowe, 114 U. S. 525, 5 Sup. Ct. S)95; Railroad Go. v. McGlinn, 114 U. S. 
542, 5 Sup. Ct. 1005. ' The ruie thus stated, whereby législative con- 
sent opérâtes as a complète cession, is applicable only to objects 
which are specified in the above provision, and cannot be held to so 
operate, ipso facto, for objects not expressly included therein, 
Whether it rests in the discrétion of congress to extend the provi- 
sion to objects not speciâcally enumerated, aJthough for national 
purposes, upon déclaration as "needful buildings," and thereby se- 
cure exclusive jurisdiction, is an inquiry not presented by this lég- 
islation ; and I think it cannot be assumed by way of argument that 
such power is beyond question. In New Orléans t. U. S., 10 Pet. 
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662, 737, the opinion of tlie suprême court is expressed by Mr. Jus- 
tice McLean, without dissent, as foUows: 

"Spécial provision Is made In the constitution for tlie cession of jurlsdio- 
tlon from the states over places where the fédéral government shaU estab- 
llsh forts or other mllltary Works. And It is only m thèse places, or In the 
territorles of the United States, where It can exercise a gênerai jurlsdiction." 

And, in D. S. v. Bevans, 3 Wheat 336, 390, the claim was urged 
that the words "other place" would include a ship of war of the 
United States lying at anchor in Boston Harbor, and bring it with- 
in the statute defining murder committed "within any fort, arsenal, 
dock-yard, magazine or in any other place or district of country 
under the sole jurisdiction of the United States"; but it was stated 
by the court, through Chief Justice Marshall, that "the construc- 
tion seems irrésistible that by the words 'other place' was intended 
another place of a similar character wlth those previously enumer- 
ated"; that "the context shows the mind of the législature to hâve 
been flxed on territorial objecta of a similar character." See, also, 
The Federalist, No. 43, by Madison. 

But, whaterer may be the rule pronounced when that question 
arises, it appears indisputable that ail state jurisdiction is not ex- 
cluded from every parcel of land purchased by the gênerai govern- 
ment in a state with législative consent, irrespective of its use; and, 
therefore, that if the purpose is not one of those distinctly named in 
this clause of the constitution, the act of congress which provides 
for the purchase and requires the législative consent must in some 
unequivocal terms déclare that exclusive jurisdiction is intended 
and necéssary for the proposed use, or at least the purpose stated 
must be one of which it is manifest that any exercise of co-ordinate 
or other jurisdiction would be incompatible therewith. The acts of 
congress which provide for thèse homes establish a great charity, in 
récognition of the obligation which the nation owes to the men who 
came to its service in the time of greatest péril, caring for them when 
they hâve become "disqualifled for procuring their own support by 
reason of wouhds received or sickness contracted while in the Une 
of their duty." The object, the duty, and the enactments are dis- 
tinctly of national character. The board of managers are incorpo- 
rated to make purchases and receive appropriations or donations, to 
be vested with the title to ail lands and property employed, and to 
manage the institutions as provided in the acts. They constitute, 
as well described in the opinion in Be O'Connor, supra, an "elee- 
mosynacy corporation under the perpétuai guardianship of the Unit- 
ed States"; and the means for their establishment and support are 
furnished mainly, although not exclusively, by appropriations from 
the national treasury. In no sensé do thèse enactments intend 
Works or establishments for the public safety or défense, or for mili- 
tary purposes; nor do they contain any déclaration, or suggestion, 
even, of requirement or need of exclusive législation over the lands 
purchased and employed for the homes; nor is there any provision 
which is incompatible with the opération of the civil and criminal 
laws of the locality aside from the régulations mentioned, While 
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the acts of congress establishing national cemeteries hâve a déclara- 
tion (section 4882, Bev. St) that the sites therefor shall be taken un- 
der the constitutional provision above cited, and require that ces- 
sion of jurisdiction be obtained accordingly, any such référence 
or requirement is not found in the national home acts. Further- 
more, beyond the want of affirmative showing of any congressional 
intention to secure exclusive jurisdiction, there are provisions 
which strongly tend to show that it was neither intended nor 
wanted, viz.: (1) In having the légal title of lands purchased for 
homes vested in the corporation, instead of in the United States, 
where it would naturally hâve been placed if the constitutional 
requisite were in view, — a feature which was held fatal to the ap- 
plication of that provision in the O'Connor Case, and which renders 
its application at least doubtful under the strict interprétation of 
the Ft Leavenworth Case, supra. (2) In the congressional enact- 
ment of January 21, 1871 (16 Stat. 399), which promptly met the 
effect of the décision in Sinks v. Reese, supra, by restoring state ju- 
risdiction under a provision that the lands of the Ohio branch "are 
, hereby ceded to the state of Ohio and relinquished by the United 
States." I am theref ore of opinion that this clause of the constitu- 
tion, upon which the Ohio and Virginia décisions mainly rest their 
view of the state enactments, respectively, is not applicable to this 
Wisconsin case, and cannot be invoked to exclude the exercise of 
state jurisdiction over the crime charged against the petitioner, and 
this position is well fortifled by the following authorities: United 
; States v. Bevans, 3 Wheat 336; New Orléans v. U. S., 10 Pet 
662, 737; Pt. Leavenworth B, Co. v. Lowe, 114 U. S. 525, 5 Sup. Ct 
; 995; Railroad Co. v. McGlinn, 114 U. S. 542, 5 Sup. Ct 1005; People 
V. Godfrey, 17 Johns. 225; Crook, Horner & Co, v. Old Point Com- 
fort Hôtel Co., 54 Fed. 604, 

Another question remains for considération which has impressed 
me as presenting the greatest difficulty, namely, how far the act 
of the Wisconsin législature (chapter 275, P. & L. Laws 1867) can be 
regarded as cedlng or conferring jurisdiction beyond the terms of 
the constitutional provision. This act provides "that jurisdiction 
over the several tracts hereinafter mentioned be and hereby is 
ceded to the United States of America." It then' describes the 
lands, and refers to such other tracts as may be acquired, and re- 
cites that they are "purchased by the United States for the pur- 
pose of locating a national asylum," etc. In the O'Connor Case, 
«upra, the suprême court of Wisconsin déclares the act void, 
upon the ground that the lands were acquired by a corporation, 
and not by the United States as a sovereign power, and holds that 
"it is not compétent for the législature to abdicate its jurisdiction 
over its territory, except when the lands are purchased by the 
United States for the spécifie purposes contemplated by the consti- 
tution." If this proposition is considered as declaring broadly 
that there must be an actual purchase, as well as a use for one of 
the purposes specifled, before the législature could make the ces- 
sion to the gênerai government, — in other words, that it could only 
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yield jurisdiction where this constitutionial provision was operative, 
— ^the décisions of tlie United States suprême court in the PL Leav- 
enworth Cases, supra, and in Benson v. U. S., 146 U. S. 325, 13 Sup. 
et. 60, would disapprove tliat doctrine. It is tliere determined, 
especially in Benson v. U. S., that altliough the Pt Leavenworth 
military réservation veas held by tlie United States at the time and 
long prior to tlie admission of Kansas as a state, such holding 
vrould not constitute a purchase with consent of the state, and was 
not within this provision of the constitution ; but that, being used 
for military purposes, it was compétent for the state to cède exclu- 
sive jurisdiction to the gênerai government while so employed, and, 
such cession having been granted, its acceptance by the United 
States was presumed. Therefore, in the Benson Case, jurisdiction 
was upheld in the fédéral court of an indictment for murder com- 
mitted upon the réservation. There the cession was of exclusive 
jurisdiction (with exceptions not material hère) for military pur- 
poses, being one of those specifled in this article of the constitution, 
and for which exclusive jurisdiction was clearly needful. The Wis- 
consin act and circumstances are clearly distinguishable. That the 
purpose was one not specifically named in the constitution, and 
one neither requiring nor intended by congress to hâve exclusive 
jurisdictiohj has been previously discussed. That it was not the 
législative intent to abdicate ail powers appears from the omission 
in the act of the word "exclusive." It simply grants "jurisdiction 
over the several tracts" purchased. In the gênerai sensé, jurisdic- 
tion is not in its nature exclusive, but is concurrent. Com. v. Hud- 
son, 11 Cray, 64. 

The sovèreign power of making law^ in the United States is di- 
vided and qualified. Congress and the state législatures frequently 
legislate over the same subjects, each within its sphère; but the 
powers of the former, while suprême within their province, axe lim- 
ited in range of subjects; and can only be exercised over such as are 
enumerated in the constitution. The state législature, within its 
territory, bas the gênerai and residuary powers of législation, and 
is limited only by the constitutional inhibitions, national and state. 
Of the powers granted by the constitution to congress, those which 
are necessarily exclusive are enumerated, and their compass is nar- 
row and restricted. Others are conferred which may be made ex- 
clusive at the option of congress, but until they are exercised and 
made clearly exclusive, they remain common to the states. U. S. v. 
Bevans, 3 Wheat. 336. It was declared by Chief Justice Spencer, in 
the great and leading case of People v. Godfrey, 17 Johns. 225, as a 
f undamental principle, "that the rights of sovereignty are never to be 
taken away by implication"; and the rule thus stated is an accepted 
canon in the construction of powers between the nation and the 
state. Eeading the Wisconsin act in the light of this rule, and in 
the view that the purpose was not one for which exclusive législation 
was prescribed, either by the constitution or by congressional en- 
actments, the omission of the word "exclusive" or some équivalent 
term is material, and in my opinion the act must be interpreted as 
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oedlng— that Is, ylelding or surrendering — to the United States snch 
Jnrisdiction as congress may find necessary for the objecta of the 
cession and for the exercise of whîch there must be clear enactments 
to that end within its powers. So construed, the chief objection 
against the act, as found by the Wisconsin suprême court, that it 
would work an abdication of ail state powers, is removed. The 
site would then stand in the same relation in which those for post 
oflices and like structures of the gênerai government are placed by 
the usual state cessions, with the civil and criminal jurisdiction 
of the state unimpaired. Its interprétation as conferring exclusive 
jurisdiction would require ternis of exclusion to be inferred, and 
would reverse the strict rule above indicated. It would further 
give an effect to the act against the apparent intention of congress, 
and opposed to the intention, and possibly beyond the powers, of 
the state législature. The inmates and any inhabitants of the tract 
are otherwise placed wîthout the protection of local laws, and with- 
out civil laws or privilèges. I cannot believe that such construction 
is either just or permissible. 

The lands and property employed for the home constitute "instru- 
mentalities for the exécution of the powers of the gênerai govern- 
ment," and are therefore "exempt from such control of the state as 
would defeat or impair their use for those purposes." Ft. Leaven- 
worth R. Co. V. Lowe, supra. The management and oflBcers are 
agencies of the United States, and as such are exempt from any 
interférence by the authorities or courts of the state, in their control, 
discipline, or government of the homes or property. The act pro- 
vides that the board may "make by-laws, rules, and régulations, 
not inconsistent with law, for carrying on the business and govern- 
ment of the home" (Rev. St. § 4825); that ail inmates "shall be sub- 
ject to the rules and articles of war in the same manner as if they 
were in the army" (section 4825). Thèse provisions are designed 
and can hâve force only for the management and préservation of 
discipline. Within legitimate exercise there can be no interférence 
with that management by the civil authorities, and any inquiry would 
probablybeexclusivelyof fédéral cognizance. The articles of war, so far 
as they may be applicable, do not take the place of and cannot serve 
to supersede the criminal or civil laws. This is recognized by the 
59th article (found in section 1342, Kev. St. U. S.), which provides for 
surrender to the civil jurisdiction where crimes not military are 
committed. Any différent application would be prohibited by arti- 
cles 5 and 6 of amendments to the constitution, as presentment 
by indictment of a grand jury and trial by jury are unknown to the 
articles of war or to any proceedings thereunder. Hearings of of- 
fenses under those articles are before a court-martial, a tribunal 
which forms "no part of the judicial svstem of the United States." 
Kurtz V. Moffltt, 115 U. S. 487, 500, 6 Bup. Ct. 148. Congress may 
undoubtedly enact such further laws as it may find necessary for 
the better protection and préservation of this instrumentality of its 
création, and, in so far as it legislates within its powers, may ex- 
clude the opération of incompatible state laws. Having abstained 
from such législation, the laws of the state remain in force. 
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The crime with which the petitioner is charged is not> in my opin- 
ion, punisl^able under any statute of tàe United States applicable 
to the place in question, and jurisdiction cannot be ebtertained in 
this court. The petitioner must, theref ore, be discharged, and it is 
so ordered. 



SEELHÏ V. KANSAS OITÏ STAE CO. 

(Circuit Court, W. D. Missouri, W. D. January 27, 1898.) 

Pbaotice— Dbpositioks Taken in State Court. 

Dépositions taken to be used in an action in a state court, wlilch bas 
been discontlnued, cannot be used in an action afterwards brought In a 
fédéral court between the same parties for the same cause of action, al- 
though the state practice allows dépositions talcen In a pending suit to be 
used In a renewed suit between the same parties for the same cause. 

Léon Block, for plaintiff. 

Wash. Adam s and Beebe & Watson, for défendant 

, PHILIPS, District Judge. The plaintiff heretofore brought suit 
againât the défendant in the circuit court of Jackson county, Mo., 
for the same cause of action, in substance, for which she sues in the 
pending action in this court. During the pendency of the cause in 
the state court the défendant proceeded, under the state statute, 
to take dépositions therein at Tarions points named in the notices. 
It does not appear that the plaintiff appeared and cross-examined the 
witnesses. After the dépositions were filed in the proper clerk's 
office, the plaintiff voluntarily dismissed her suit, and thereafter 
brought the présent suit in this court. It does not appear that to 
this action the défendant has yet made answer, owing to the pendency 
of some dilatory motions. It has flled in the clerk's office of this 
court said dépositions. The plaintiff moves to strike thèse déposi- 
tions from the files for the reason that they were not taken in this 
proceeding, and in conformity with the fédéral statutes. The rule 
of practice in the state court, independent of any statute regulating 
the matter, would entitle the défendant, where the dépositions were 
taken in a then pending suit between the same parties, with the 
ORportunity of cross-examination, to flle, and read in évidence in a 
renewed suit on the same cause of action, such dépositions, after giv- 
ing notice to the opposite party of the intention to so use the same. 
Tindall v. Johnson, 4 Mo. 113; Samuel v. Withers, 16 Mo. 532; Cab- 
anne v. Walker, 31 Mo. 274; Parsons v. Parsons, 45 Mo. 265. BuHt 
is a well-settled rule of construction in the fédéral courts that, not- 
withstanding the provisions of section 914, Eev. St. U, S., conf orming 
the proceedings in civil cases "as near as may be to the practice, 
pleadings and forms and modes of proceeding existing at the time 
in like cases in the courts of the state," the provisions of the state 
statute, and the usage which obtains ia state courts, will not be fol- 
lowed in the fédéral courts either where they conflict with positive 
provisions of the fédéral statute, or where the latter prescribed the 
method of procédure in the given particular. King y. Worthington, 
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104 U. S. U; Ex parte Pisk, 113 U. S. 713, 5 Sup. Ct. 724; Kandall 
V. Venable, 17 Fed. 162, So, in the matter of the competency of wit- 
nesses, the mode of examination, the production and admissibility 
of évidence, the fédéral courts are not bound by the rules and usages 
that obtain in the state courts. Whitford t. Clark Co., 119 U. S. 
523, 7 Sup. Ct. 306, Congress has legislated directly upon the sub- 
ject of the mode of proof in the trial of actions at common law. ReT. 
St. U, S. § 861, déclares: 

"The mode of proof In the trial of actions at common law shall be by oral 
testlmony and examination of witnesses in open court, except as hereinafter 
provided." 

The only exception applicable to the case at bar is f ound in section 
863, which provides that: 

"The testimony of any wltness may be taken In any civil cause pendipg 
in a district or circuit court by déposition de bene esse, when the witness 
lives at a greater distance from the place of trial than one hundred miles 
or Is bound on a voyage to sea, or Is about to go out of the United States, or 
out of the district in which the case is to be tried, and to a greater distance 
than one hundred miles from the place of trial, before the tlme of trial, or 
when he is ancient or Inflrm," 

From thèse provisions it is observable that the prescribed mode 
of making proof through the testimony of witnesses must be by 
oral testimony in open court, with the exception that the witness' 
testimony may be taken in the cause at the time "pending in" the 
United States circuit court. It is f urthermore to be observed that 
while, under the state statute and practice, such déposition may be 
taken, no matter where the witness lives at the time of the taking, 
and regardless of his intention or condition, as further provided in 
the section last above quoted, under the fédéral statute it can only 
be taken when the witness, at the time of taking, lives more than 
100 miles from the place of trial, or is about to départ from the juris- 
diction of the court, or is ancient and infirm. Curtis v. Railway Co,, 
6 McLean, 401, Fed. Cas, No, 3,501; Dreskill v. Parish, 5 McLean, 241, 
Fed. Cas, No, 4,076; Ex parte Humphrey, 2 Blatchf, 228, Fed. Cas. 
No, 6,867. Section 865, same statute, speciflcally prescribes where 
such déposition shall be iiled, and that it shall remain under seal until 
opened in court. ïhe only provision found in the fédéral statute 
authorizing the employment of dépositions taken under a state 
statute for use in the state court is found in section 867: 

"Any court of the United States may. In Its discrétion, admit in évidence in 
any cause before it any déposition talsen In perpetuam rei memoriam, whIch 
could be so admissible in a court of the state whereln such cause is pending 
according to the laws thereof." 

I have been unable to find an instance where a déposition taken 
inter partes, under the state practice, for use there, has been em- 
ployed by either party in a trial in the fédéral courts, except in the 
instance authorized by said section 867. See McClaskey v, Barr, 47 
Fed. 155. The court, in its opinion in that case (page 165), cites sec- 
tion 858, Eev. St., as authorizing the admission of the dépositions, 
This is evidently a clérical error, as section 858, in such connection, 
applies to "the competency of witnesses," and not to the mode of 
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obtaining proof for tlie trial, which is prescribed in subséquent sec- 
tions of the statute. It lias heretofore been repeatedly held tliat 
dépositions not taken in conformity with the provisions of said sec- 
tion 863 could not be read in évidence. And it was cleairly not 
within tlie contemplation of the statute, as it was f ramed, taking 
sections 861 and 863 together, that dépositions taken under a state 
statute, for use in the state court, could be admitted on a trial in the 
fédéral courts. While the manner of taking dépositions in actions 
pending in the United States courts, both at law and in equity, in 
addition to the provisions and methods theretof ore existing, has been 
extended by act of congress (27 Stat. 7) so as to permit a party to 
take thein, "in the mode prescribed by the law of the state in which 
the courts are held," it goes only to the mode of taking, without in 
any degree touching or enlarging the limitations under which a 
déposition may be taken and used in the fédéral courts. Motion 
sustained. 



NEW YORK SECURITY & TRUST CO. v. EQUITABLE MORTGAGE GO. 
(HOLDEN, Interrener). 

(Circuit Court, W. D. Missouri, W. D. January 2T, 1896.} 

Equity Pkacticb— Ancillaet Rbceiverships— Proof of Claims. 

Receivers of a Missouri corporation were appointed by tlie circuit court 
for the Soutliern district of New York, at the suit of a New York corpora- 
tion. The same persons were appointed anclllary receivers by the cir- 
cuit court in Missouri, where the principal part of the business of the cor- 
poration had been transacted; the order for thelr appointment containing 
a direction to appoint an agent in Missouri to receive service of process, 
notices, etc., with which the receivere complled. Subsequently, a cred- 
Itor resldlng in Missouri applled to the circuit court there to détermine the 
existence ànd amount of a claim against the Insolvent corporation, arls- 
ihg out of transactions which took place In Missouri. Held that, although 
the New York court was the court of prlmary jurlsdlctlon, and was the 
proper tribunal to pass upon the distribution of the fund in the receivers' 
hands, the Missouri court would not dlsmiss the credltor's application, but 
would entertain it, at least so far as to détermine the existence and 
amount of his claim, without requiring him to resort to a foreign jurisdic- 
tlon to prove the same. 

W. C. Scarritt, for intervener. 

Kames, Holmes & KrauthofE, for receivers. 

PHILIPS, District Judge. The complainant in the original bill 
in this case is a New York corporation, and the défendant therein 
is a Missouri corporation, located at ïtansas City, in this district. 
The chief business of the latter company was to loan money upon 
real-estate security, issuing what are known as "debenture bonds," 
secured by real-estate mortgages, which it negotiated, guarantying 
payment thereof. Thèse loans were principally secured on lands in 
Missouri and adjoining Western States. While the company had 
an office in the city of New York, where its président and other of- 
flcers had a situs, its actual business, within the contemplation of 
its charter, was conducted hère, through its agents and représenta- 
tives. Yet, as is quite customary with such concerns, when its of- 
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flcers and stockholders désire the aid of courts to meet the condi- 
tions of its impaired crédit, and exposure of its assets to judgment 
and exécution at suit of its creditors, it went around the court of tlie 
state granting its franchise, and where its corporate powers were 
mainly exerted, and brought about the appointment of receivers in 
the United States court at the city of New Yorli. Thereupon, as 
usual, the circuit judge of this circuit was applied to for an ancil- 
lary receivership, with ready-made decree and named foreign receiv- 
ers for its approTal, whose acceptance by this court was based upon 
judicial comity, and coerced by courtesy. A decree was accordingly 
entered in this court, by the circuit judge, creating an ancillary 
receivership. The court that has had the labor, the vexation, and 
the responsibility of conducting and administering the affairs of this 
estate in this locality, had no choice in the sélection of the agents 
known as "the right arm of the court." While this court is quite 
an indispensable adjunct in aiding the receivers in any suits or pro- 
ceedings instituted by them hère in the management of the trust 
property, and making multiplied orders asked for by them, it is, ac- 
cording to their contention in the pending matter, wholly without 
jurisdiction to hear and détermine a demand against the insolvent 
corporation by a citizen résident hère, growing out of transactions 
had hère, with and through the agents of the corporation while it 
was a going concern. 

The Kansas City Safe Deposit & Savings Bank is a Missouri cor- 
poration, which conducted its business at Kansas City, in this dis- 
trict. Becoming insolvent, Howard M. Holden, of said city, was 
made assignée, under the statutes of the state, of said bank, whose 
affairs are being administered by him under the supervision of one 
of the state courts. He présents, by way of intervention, to this 
court, his pétition, showing that, out of transactions had between 
said bank and the Equitable Mortgage Company at Kansas City, 
while they were going concerns, a large indebtedness arose in favor 
of the bank against the Equitable Mortgage Company, the amount 
of which is contre verted by tbe receivers, and praying that the ex- 
istence and amount of said claim be adjudicated by this court 
against the receivers. The receivers and the complainant in the 
foreclosure proceedings move to dismiss this pétition, on the grouhd 
that the New York court has exclusive jurisdiction over the subject- 
matter of this controversy. No contention is made hère by the in- 
tervener but that, in the matter of adjusting the priorities among 
the creditors of the insolvent estate, and in determining the order, 
manner, and time of the distribution thereof, the court in which 
the receivership flrst attached should hâve exclusive jurisdiction. 
But it is insisted that the intervener should be permitted to litigate 
hère the question of the existence and amount of the claim against 
the insolvent corporation. 

The rule of procédure invoked by the complainant and the re- 
spondent receivers, which draws to the court initiating the receiv- 
ership jurisdiction over claims against the estate, has its founda- 
tion in the necessities of the situation growing out of ancillary 
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receiversMps, extending, as they often do, through varions districts. 
The confusion liable to œsult from conflicting rulings and the dé- 
cisions of tlie différent courts respecting liens, priorities, and préf- 
érences among creditors, and tlie parceling out among them in the 
order determined by each court, might lead to intolérable contradic- 
tions and injustice. To préserve the unity of the common fund, 
and to prevent inequalities in the manner, occasion, and time of 
distribution, there should be but one court of final arbitrament to 
décide and adjudicate, when and where ail parties in interest could 
hâve their day in common in court. I think it is not too broad to 
say that, in every instance where this rule has been successf uUy in- 
voked against the jurisdiction of the ancillary court, it will be found 
to be where the intervener sought to hâve his claim ordered paid 
by the ancillary court. I flnd no considerate case where, under cir- 
cumstances like thèse at bar, the claimant was denied the right to 
hâve adjudicated, in the court of his jurisdiction, the question of 
the existence and extent of his claim against the estate. On the 
contrary, it is inf érable, from utterances in the opinions delivered 
by judges, that the existence of the jurisdiction hère contended for 
is assumed. Railway Co. v. Felton, 69 Fed. 283; Central Trust 
C5o. V. East Tennessee, V. & G. Ry, Co., Id. 658-666; Clyde v. Rail- 
way Co., 65 Fed. 340. The hardship and inconvenience of com- 
pelling a créditer to go to New York to litigate his claim against 
the receivers, growing out of transactions had hère with the citizen 
corporation of this state, is instinctively wrong and oppressive. In 
many instances, such a rule would, in practice, amount to a déniai 
of justice. The expense and annoyance attending a litigation at a 
point remote from the locality where the cause of action arose would 
compel the abandonment of small claims, and encourage the prac- 
tice of corporations like the respondent and foreign creditors to ini- 
tiate the receivership at remote points from where the real business 
of the corporation was conducted. It is évident that Judge Cald- 
well had in mind the mitigation of this abuse in practice, when he 
made the order appointing thèse receivers in this district. At the 
conclusion of the order, which was, in effect, but a transcript of the 
order of the New York court, he added the f ollowing paragraph : 

"It Is further ordered that sald receivers designate, In due form, some per- 
son havlng an office in the place In whlch the office of the clerk of the circuit 
court of this district is located, on whom service of notices, writs,, and other 
process may be made, and that sald receivers exécute and flle in said clferk's 
office a notice, statlng the name and résidence of such agent, and that he 
is authorized, in behalf of the receivers, to receive anû accept service of no- 
tices and writs and other process, as hereln deslgnated, and that service of 
notices and writs on sald agent shall be équivalent to Personal service on 
sald receivers, whether said notices or writs are issued out of this or any 
state court." 

In conf ormity therewith, the receivers, in due form, designated, in 
writing, flled in the clerk's ofliice of this court, the clerk of this 
court such ^person." It was compétent for the court, in appoint- 
ing such receivers, to impose such conditions and obligations. Cen- 
tral Trust Co. V. Texas & St. L. Ry. Co., 22 Fed. 137; Trust Co. v. 
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Souther, 107 U. S. 591, 2 Sup. Ct. 295. What could hâve been tke 
mind and purpose of the court in requiring thèse receivers to desig- 
nate, in this jurisdiction, a person upon whom writs and procesa 
might be served, if no claimant was to be permitted to hâve hia 
claim against this corporation adjudicated in this court? Evident- 
ly, it was to avoid the hardship and injustice of requiring just such 
a claimant as this intervener to go to the city of New York to liti- 
gate his daim against this estate. This précise question, in so far 
as this court is concerned, has been determined in this district. 
Judge Sanbom, in Ames v. Eailway Co., 60 Fed. 967-974, observed: 
"It is unnecessary to discuss or décide liere wlietlier tlie circuit court slt- 
ting in Colorado or Wyoming is a court of anclllary Jurisdiction in the mat- 
ter of tliis receiTersliip. Tliese receivers were flrst appointed in this court, 
sltting in Nebraslsa. So far as the gênerai management of the trust im- 
posed upon them, the gênerai opération of the railroad System in their charge 
in this circuit, and their gênerai accounting, is concerned; they must report 
to and be govemed by this court, sittlng in Nebraska. The impracticability 
of properly administering this great trust under any other practice, and the 
intolérable confusion whlch would resuit from contradictory orders, regard- 
ing thèse subjects, made In the différent districts in the circuit, will com- 
mend this rule of practice. to eyery judge withln the jurisdiction, and pre- 
vent any interférence or modification of the orders issued in thèse matters 
by the circuit court for the district of Nebraska, except by appeal or ujwn 
rehearing; but the circuit courts in the districts of Colorado and Wyoming 
hâve jurisdiction to hear and détermine the ciaims of the citizens of those 
districts against the insolvent corporation and the receivers of it, and their 
détermination of those matters will be equally respected by the court slt- 
ting in Nebraska. Citizens of one district will not be required to go to an- 
other district to assert their clalms against receivers appointed by the courts 
of both districts." 

I cannot accept the suggestion of the leamed counsel, in trying to 
get away from the broad language of this déclaration, that it should 
be restrained to the instance of the facts of a case where the ancillary 
receiVership superrenes in the same circuit. The fédéral judicial 
department is divided into circuits and districts. This is rather for 
convenience in administration than for the unification of the districts 
within the particular circuit. When a justice of the suprême court 
or the judge of the circuit court sits to transact business nisi, it is 
in one of thèse courts in a given district. His judgments and decrees 
are entered of record ia the court where he sits. When he makes a 
decree appointing a receiver, it is entered up in a specifled court of 
the district; and the court in which the proceedings are initiated 
becomes the court of primary administration, although a like order 
may be entered in the other district courts of the circuit. Each dis- 
trict court, under the existing System, retains its separate autonomy; 
so that the respective district courts of the circuit are as independent 
of each other as from those of another circuit. Precisely what 
Judge Sanborn meant to say, and did say, was that citizens of the 
state of Colorado would not be required to forego the hearing and 
adjudication of their ciaims against the receivers in the Colorado 
court, and be coerced to go to Omaha, where the receivership origi- 
nated. "Citizens of one district will not be required to go to another 
district to assert their ciaims against receivers appointed by the 
courts of both districts." 
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Nor is the contention yalid that, unless the court taMng jurisdic- 
tion to rendep judgment can proceed to exécution and tlie enforce- 
ment of that judgment, its jurisdiction cannot obtain in the flrst 
instance. It is not an unusual thing, in practice, for a court render- 
ing judgment, flnding and determining the amount of a claim, to 
certify it elsewhere for satisfaction. A claimant obtains leave of the 
United States court, in cases of receivership, where his cause of 
action in personam arose before the appointment of receivers, and 
without such leaye where it arises during the administration by the 
receivers, to sue in the state court. In such case he proceeds only to 
judgment, after which his claim is presented to the court of primary 
administration for classification and payment. Even where he bas 
sued and obtained judgment prior to the appointment of receivers, 
he cannot proceed to exécution, but must intervene in the receiver- 
ship to hâve his judgment recognized and classifled for payment. 
Wiswall V. Sampson, 14 How. 60. "A judgment may be complète 
and perfect, and hâve fuJl effect, independent of the right to issue 
exécution." Dillingham v. Hawk, 9 0. C. A. 101, 60 Fed. 497; Mills 
V. Duryee, 7 Cranch, 481. And the judgment of the court will be 
respected by the court first appointing the receivers in distributing 
the assets. Supra. 

Thèse receivers, having corne into this court for assistance in con- 
ducting the administration of the estate, and having accepted the 
conditions imposed upon them by the concluding paragraph of Judge 
Galdwell's decree affirming their office as receivers, cannot now es- 
cape their obligation to litigate tbis claim hère on the ground that an 
order has been obtained f rom the New York court for a référence to 
a master, and by reason of his giving notice to creditors, flxing a time 
and place, which, of course, is the city of New York, for the hearing 
of claims before him. This claim, in one form or another, came be- 
fore this court, with notice to the receivers, before the référence to 
said master, and the receivers ought not to be required to make, and 
they ought not to consent to, a distribution of the funds in their 
hands until the case hère pending has been determined. What the 
resuit of a final distribution of the assets by the court in New York 
may be, pending this controversy hère, is a question not before this 
court. But, having voluntarily come into this court, and submitted 
themselves to its jurisdiction as such receivers, they will not be dis- 
charged herefrom without the leave of this court. The motion is 
denied. 



RIGGS V. CLARK. 

(Circuit Court of Appeals, Sixth Circuit. January 7, 1896.) 

No. 317. 

FEDERAL CoTtRTS— Jurisdiction — Amount in Controvèrst. 

A bill wilch prays for the cancellation of a mortgage for $2,120 state» 
a case within the jurisdiction as to amount of the circuit court, for the 
purpose of removal, and of which jurisdiction will be retained, though sub- 
séquent stipulations as to facts reduce the aeiual amount in controversy ta 
a sum not over $2,000. 
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Il MoBTOAaBS — DotrBT,it Sbcttritibs— Exoneratiotî. 

One K., owning two pièces of land, mortgaged the larger, with other 
property, to C, to secure notes for $2,240, and afterwards, to secure tUe 
release of part of the other property, mortgaged the smaller to 0., to 
secure the same débt. K. then conveyed the smaller lot, with covenants 
of warranty, to one H., from whom It passed, by mesne conveyances, to 
plaintlff, who had Ho actual notice of the mortgage to O., though It had 
been recorded before the conveyance to plaintifC. After the conveyance 
to plaintiff, K. mortgaged her larger lot to a trustée, to secure notes to 
C. and another. At O.'s request, the trustée sold under this mortgage, 
and C. bought the lot, subjeet to his own flrst mortgage for $2,240; but, 
K. having taken proceedings to set this sale aside, O. reconveyed the 
land to K., with the stipulation that the trustee's sale should go for 
naught 0. then advertised both the larger and smaller lots for sale 
under hls $2,240 mortgage, fixing the sale of the larger lot two days be- 
fore the sale of the smaller, and, upon such sale, bought in the larger 
lot for $400, whlch appeared to be an Inadéquate price. Plaintiff then 
flled her bill to hâve her lot declared exonerated from the lien of O.'s 
$2,240 mortgage. Held: (1) That plaintiff was not entitled to relief, her 
only right having been to hâve the larger lot tirst applied to the payment 
of the mortgage, whlch had been done; (2) that mère inadequacy of priée 
was not sutllcient cause for setting aside the sale, and (3) that the flrst 
purchase of the lot by (J. effected no merger of his tîtle and mortgage whlch 
could not be defeated, as agsfinst plaintiff, by C.'s subséquent agreement 
with K. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. 

The bill In this case was flled In the chancery court of Tennessee for the 
purpose of obtaining the cancellation of a deed of trust exeeuted to the de- 
fendant by a former owner of land now owned by the eomplainant, Fannie 
Grey Rlggs, whlch she claimed had been satisfled, and the land exonerated, 
and for other relief. The case was removed Into the circuit court of the 
Dnited States by the défendant. 

The faets, as they appear from the record and the stipulation of the parties, 
are as foUows: On March 0, 1SS8, Cordelia A. Kershner owned lots 14, 15, 
and 16 in Block 11, Highland Park, Hamilton county, Tenu., and on that day 
she subdivlded them, and flled a new plat, and sold and conveyed the north 
47% feet of lot 14 of the subdivision to S. K. Strothers. Thereupon Strotbers 
conveyed the same to S. M. Jones, as trustée, to secure a loan of $1,000 ad- 
vanced by the Merchants' & Mechànics' Building & Loan Association. Feb- 
ruary 26, 1881), Strothéra sold and conveyed said north 47% feet back to said 
Kershner, she assùmlng the $1.000 mortgage. September 23, 1889, Mrs. 
Kershner sold and conveyed the said north 471/2 feet to S. F. Harley, who as- 
sumed the $1,000 mortgage. September 24, 1889, Harley sold and conveyed 
the same to J. J. Coulter, who also assumed the $1,000 mortgage. December 
12, 1889, Coulter sold and conveyed the same to eomplainant for $2,500, of 
whlch $1,633 was in cash, and the balance was pald by assumption of the 
unpald part of the $1,(X)0 loan. Ail the above were warranty deeds, except as 
to the $1,000. This $1,000 eomplainant afterwards paid. January 5, 1889, 
Mrs. Kershner exeeuted to T. B. Clark, the défendant, a deed of trust of the 
south 92% feet of said lots 14, 15, and 16. and house and lot on East 
avenue, and house, and lot 17, Cameron Hlll. to secure one note for $2,000, 
and one note for $120, both due January 5, 1890, and one note for $120, due 
July 1, 1890. July 11, 1890, she exeeuted to D. L. Grayson a deed of trust for 
said 92%;feet, to secure one note for $1,020 to Dumas, and one note for $236 
to the eaid T. B. Clark. June 17, 1889, Mrs. Kershner exeeuted to said Clark 
a deed of trust for the north 47% feet, to secure the same debt as the above 
deed of trust of January 5, 1889, $120 of whlch had been paid. This further 
sécUrity was given in pursuance of an agreement to substitute this In place 
of the Hast avenue lots included in the former trust deed to Clark, and which 
lots were released therefrom at the request oi Mrs. Kershner. The bill al- 

v.7lF.no.5— 36 
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leges that Clark promlsed this laçt ^eçd of trust should not be recorded, -for 
the reawMi that he held other security for the debt, and other notes of Mrs. 
Kershner, but that In fraud of his promise Glark reglstered It November 7, 
1891, Olark had Grayson foreclose hls deed of trust for the south 92^ feet, 
and Clark bougbt It for $800. It was announced at thè sale that It was sub- 
ject to the deed of trust of January 5, 1889, and that the latter was a prlor 
lien for the amount of the debt secured thereby. The blll allèges that the 
property was worth $3,000. Olark then proceeded to advertlse for sale on 
the 21st of December, 1891, the north 47% feet, under the deed of trust of 
June 7, 1889. Mrs. Kershner was dlssatlsfled wlth the sale by Grayson to 
Olark under hls trust deed, and wlth Olark's proposed sale of the north 47% 
feet, under the trust deed to the latter, and on December 14, 1891, filed her 
bill to prevent thls sale by Olark, to requlre hlm to foreclose his deed of trust 
of January 5, 1889, for the south 92% feet, and to make the debt out of that 
and the East avenue and Cameron Hill lots. On January 9, 1892, the 
court awarded a preliminary injunction. On March 28, 1892, Clark flled a 
cross blU; and on October 26, 1892, Mrs. Kershner dlsmlssed her blll, Clark 
having on September 26, 1892, deeded back to her the land conveyed by the 
Grayson trust deed, with the stipulation that the trustee's sale should be 
held for naught, and ail things should be restored to thelr condition previous 
to Grayson's sale to Clark; the purpose belng to vacate and annul the whole 
proceeding, and restore the parties to their original rights. This the com- 
plalnant charges was the resuit of a conspiracy between Mrs. Kershner and 
Clark, she having become insolvent, and having removed out of the state. 
The dismissal of the bill was without the knowledge of the présent com- 
plainant. The blU also allèges that Coulter, Harley, and Mrs. Kershner are 
ail insolvent (and this is admitted); and, If Olark is allowed to proceed with 
the sale of the north 47% feet, she wiU lose the $1,600 paid in cash, and the 
amount she has paid the loan association. Complalnant, at the time of her 
purchase, had no notice in fact of this deed of trust of June 17, 1889, and was 
informed by Mrs. Kershner that there was no other incumbrance except that 
of the loan association. Défendant is now readvertislng sale under deed of 
trust June 17, 1889. It Is admitted that the défendant, Clark, is the owner 
of ail the debts secured by the several deeds of trust to hlm and to Grayson. 
It is admitted that at the same time (July 10, 1893) Olark advertised the north 
47% feet, under the deed of trust of June 17, 1889, for sale, to be held on the 
17th of August, 1893, he also advertised the south 92% feet under the deed of 
trust of January 5, 1889, for sale, to be held on August 15, 1893; and on this 
latter date the 92% feet was sold for $400, Qf whlch $36.66 was credited to 
costs, and the balance applied on the debt. The prayer of the bill is that 
both deeds of trust of the 47% feet be cancelèd, or that the 92% feet be de- 
creed the prlmary fund for the payment of the debt secured thereby; that 
the deed of trust of the 47% feet be decreed satlsfled, or that the 92% feet, 
the East avenue and Cameron Hill lots, be flrst àppropriated to the satisfac- 
tion of the debt; and for other and gênerai relief. Upon the hearing in the 
circuit court the blll was dlsmlssed, and the complalnant has appealed. 

F. M. Thompson, for appellant. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

Having stated the case as above, SEVERENS, District Judge, 
delivered the opinion of the court. 

The flrst question to be disposed of is that which arises upon the 
complainant's contention that the order of removal from the state 
court, made by the circuit court of the United States, upon the péti- 
tion of the défendant, was unauthorized and void, for the reason 
that the matter in controversy did not exceed in value the sum of 
¥2,000, exclusive of interests and costa In support of this conten- 
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tion, ît is urged by the complainant that, in truth, less than the sum 
of $2,000 was in controversy, and tliat that f act was made to appear 
by the stipulation of the parties in regard to the facts made and 
flled after the removal of the case, preliminary to the hearing and 
for the purposes thereof. If it were compétent to try the question 
of jurisdiction thus raised by the test of this stipulation, the com- 
plainant's position would seem to be well f ounded. But it is the well- 
established rule that the question whether a case is removable or 
not is to be determined by the claim of the complainant, as shown 
by the record at the time of fliing the pétition. It is that only 
which the court can take cognizance of and base its action upon. 
Under the practice prescribed by the statute, there is no trial and 
détermination upon extrinsic proof of the question as to how much 
is the actual value of the matter claimed. Gaines v. Fuentes, 92 
U. S. 10; Schunk v. Moline, Milburn & Stoddart Oo., 147 U. S. 500, 
13 Sup. et. 416; Dickinson v. Trust Co., 64 Ped. 895. 

Nor is the jurisdiction defeated upon its subsequently appearing 
upon the trial, or by the complainant's concession, that she was not 
entitled to eo much as was claimed. Equally unfounded is the 
argument made by the appellee in support of the jurisdiction of the 
court below, founded, as it is, upon the fact that it is shown by the 
trust deed of June 17, 1889, that it proTided that, in case of suit to 
enforce collection or protect the security, an attorney's fee should 
accrue and become a lien upon the property. Prom this it is ar- 
gued that the attorney's fee became at once due upon the appear- 
ance of the attorney to défend this suit, and, added to the $2,000 of 
the note for that sum, would make more than the requisite sum, 
the other note for |120 not being taken into the account. But no 
mention of any such provision for an attorney's fee, or of any claim 
for it, appears in the record as it was exhibited at the time of the 
removal. That appeared later on, when the trust deed was brought 
into évidence by the stipulation of the parties. 

Recurring to the bill filed by the complainant in the state court, 
it was, among other things, prayed that, upon grounds stated in 
the bill, "the lien of both of said deeds of trust (referring to those 
of January 5, 1889, and June 17, 1889, respectively) should be re- 
leased," "and both of the same be canceled." In the stating part of 
the bill, it was alleged that the mortgage executed by Mrs. Kersh- 
ner to the défendant on June 17, 1889, upon the north 47^ feet (to 
which the plaintiff now claims title), was for the sum of $2,120, — 
$2,000 in one note, and $120 in another; and there is no allégation 
of the fact which now appears, that $120 of this has subsequently 
been paid. It further appeared from the Mil that, as the complain- 
ant alleged, the défendant claimed the right and was seeking to 
cast the whole burden of the debt upon the complainant's land. It 
was alleged in the answer that more than $2,000, besides interest 
and costs, was due upon this note. The pétition for removal aiso 
stated that the amount in dispute exceeded $2,000 in value besides 
interests and costs, and, as we hâve shown, the pleadings support 
this averment. It is true that part of the relief prayed by the bill 
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was foi- an injunction to restrain the enforcement of thé deed of 
trust of June 17, 1889, by a sale thereunder of the north 47^ feet 
for the satisfaction of the note of $2,000; but this was incidental 
to the principal relief sought, and was not the measure of the whole 
controversy. It is not necessai'y to inquire in this connection into 
the status of the other deed of trust executed on January 5, 1889, 
or the Mnd of relief sought in référence to it. It is évident that, 
as the case stood upon the record at the time of the removal, the 
amount involved was sufficient in that regard to warrant the re- 
moval, and give the. court below jurisdiction thereon. 

No question was raised in regard to the right of removal until 
after the stipulation was entered into agreeing upon the facts for 
the purpQses of the trial. The fact that at that time such a stipula- 
tion was made as is therein recited, "in order to save unnecessary 
cost and trouble," could notbe made to retroact and prove that at 
the time of the removal the, complainant did not daim what in her 
pleadings she asserted a right to, and upon the ground of which she 
prayed coextensive relief. Varions reasons are likely to occur dur- 
ing the progress of litigation which induce a change in the expecta- 
tions of the parties, and often, for the saving of cost and trouble, 
concessions are made and compromises reached. Hère, the case 
was removable on account of the diverse citizenship of the parties, 
provided the dispute involved the sum of |2,000 besides interests 
and cosfs. The pleadings show that the requisite amount was in 
controversy, and furnish sufficient ground for the allégation in that 
particular in the pétition. There is no room for any suggestion that 
the complainant's claim was collusively or otherwise fraudulently 
made for the purpose of giving jurisdiction to the United States 
court, and the conséquences of such an incident are not involved. 
We are therefore of opinion that there was no ground upon which 
the circuit court shoùld hâve decided "that the cause was improp- 
erly removed,?' and that the complainant's motion to remand was 
properly denied. It appears from the bill and the exhibit thereto 
attached that the défendant was proceeding to sel! the land of the 
complainant , under the trust deed of June 17, 1889, for the pay- 
ment of the |2,000 note, and the interest thereon from January 5, 
1891. The case has been argued hère by both sides upon the as- 
sumption that the interest could not be mcluded in estimating the 
value of the matter in dispute. We express no opinion upon the 
correctness of this assumption. in a case where interest is stipulated 
for by the terms of the contract, as distinguished from such interest 
as may be awarded as damages for the withholding of a sum due, 
for the reason that we sustain the jurisdiction upon another ground. 

Coming, then, to the merits of the case, it is observable that the 
facts are somewhat complicated; but, gleaning out those which 
are material and décisive of the questions presented, it will be 
con veulent to consider flrst the state of things when the complain- 
ant purchased from Coulter and acquired the title to the land she 
claims, being the north 474 f<^et, which was on Decemoer 12, 1889. 
It will be seen from the preceding statement of facts that Mrs. 



EIGGS V. CLARK. 565 

Kershner had, on the 5th day of January preceding, executed a 
trust deed of the south 92| f eet and otlier property to Clark, to 
secure three notes, aggregating |2,240; and on June 17th, in order 
to obtain a release of some of the other property, she executed a 
deed of trust to Clark of the north 47| feet, also to secure two of 
the above notes, aggregating $2,120, the third for |120 having been 
paid. On the 23d of the same month, she conveyed, with covenant 
of warranty, the north 47^ feet to Harley. This, as between Mrs. 
Kershner and Harley and those succeeding to his rights, had the 
effect to make the south 92^ feet, the primary fund for the pay- 
aient of the $2,120. Gill v. Lyon, 1 Johns. Ch. 447; Clowes v. 
Dickenson, 5 Johns. Ch. 235; Cooper v. Bigly, 13 Mich. 463; 1 
Washb. Real Prop. 570. This is the effect of the generally prevail- 
ing rule on the subject, with which the décisions in Tennessee are 
now in accord. Wright v. Atkinson, 3 Sneed, 585; Thompson v. 
Pyland, 3 Head, 537. Thèse cases appear to overrule the previous 
décision in Jobe v. O'Brien, 2 Humph. 34. The title to the north 
47| feet, then, devolved by mesne conveyances, with covenant of 
warranty, to the complainant, December 12, 1889. At the time of 
her purchase, she had constructive notice of the deed of trust to 
Clark of June 17, 1889, it haring been registered August 23, 1889. 
The others in the line of title from Mrs. Kershner had like construct- 
ive notice at the time of the respective conveyances to them. The 
complainant allèges that she had no actual notice, and this the de- 
fendant admits; but she avers that Clark, when he took the deed 
of trust of the north 47^ feet, promised Mrs. Kershner that he would 
not put the instrument on record. This averment is not proven, 
however, and, if it were, it is difQcult to see how the plaintiff could 
take advantage of it. It was a personal covenant, not running with 
the land, and, if broken, would render Clark liable o^ly to Mrs. 
Kershner, for such damages as she could show she had sustained. 
The complainant therefore acquired title to her land, subject to 
the burden of the deed of trust to Clark of June 17, 1889, for the se- 
curity of the two notes for $2,120, the payment of which was se- 
cured by a former deed of trust of January 5, 1889, covering other 
property, and which, by the opération of Mrs. Kershner's warranty 
deed to Harley, was made in equity the primary fund for the pay- 
ment of the debt. This was the condition of affairs when, on Juîy 
11, 1890, Mrs. Kershner executed a second deed of trust to Grayson 
of the south 92| feet, to secure another indebtedness of $1,236. De- 
fault having been made in the payment of this latter indebtedness, 
Grayson proceeded to sell, under his trust deed, the equity of ré- 
demption in that description of land, that being ail the interest he^ 
had power to sell. Clark became the purchaser for the sum of 
|800. It is claimed that inasmuch as this south 92^ feet had be- 
come primarily liable for the whole debt secured by the original 
trust deed to Clark, to the exonération of the north 42^ feet, Clark 
must be deemed to hâve purchased at the sale such an interest in 
the land as would remain after its appropriation pro tanto to the 
satisfaction of the whole debt secured by the first trust deed; that 
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it was équivalent to an assumption by Clark of that debt if it had 
belonged to another person; and that, as be -was tbe owner of tbe 
debt bimself, it was merged and satisfled. TMs is a more definite 
statement of the process by which the resuit contended for is 
reached than tbat stated by counsel for the appellant, but sucb are 
the grounds upon which the contention might be supported if it were 
tenable in the circumstances of this case. And it must be confessed 
there would be much plausibility in it were it not for what super- 
vened. Tice v. Annin, 2 'Johns. Ch. 125; Clowes v. Dickenson, 5 
Johns. Oh. 235; McKinstry v. Ourtis, 10 Paige, 503; Booker v. 
Anderson, 35 111. 66. 

Mrs. Kershner, feeling herself aggrieved by the sale, took pro- 
ceedings to hâve it set aside. She had such an interest in the sub- 
ject, by reason of her ownership of the land sold, and her personal 
obligation secured by the deed of trust, as gave her a right to 
challenge the sale if there was reason for it. She was not bound 
to associate the complainant with her in the controversy unless she 
chose to do so, nor was such controversy subject to the domination 
of another. If the complainant had any rights to be protected, she 
was at liberty to pursue the proper remedy. There is an allégation 
in the bill that Mrs. Kershner undertook by that suit to protect the 
complainant, but there is no proof of such an agreement. The mat- 
ter was compromised by an arrangement consented to by the parties 
concerned in the sale by a complète revocation of the transaction 
and a replacement of the whole matter in statu quo. The com- 
plainant had nothing to do with the sale. Her rights were not 
aflfected by it, and she had no ground on which she could dispute 
the right of the parties whose interests were directly involved to 
seek and to award redress for any wrong complained of, and which 
did not impair any right possessed by her at the time of the transac- 
tion which they undid. The complainant allèges in her bill that: 

"It was announced at the sald sale, by the sald trustée and the said Olark, 
that the sald property was belng sold subject to the said flrst deed of trust 
herein, and that the same was a prier lien to the amount of sald debt and 
Interest Thls was done to prevent sald property selllng for Its real value, 
and In order that the sald Clark mlght get the same for about one-fourth of 
Its actual value, It belng worth at least three thousand" dollars ($3,000)." 

As the complainant was not bound by what was done at the sale, 
if it inf ringed her rights, so neither did she acquire any vested right 
thereby. She retained her original rights, and was in the same posi- 
tion as before to vindicate them. AU that could be claimed for her 
was that she had the right in equity to bave the land covered by 
the flrst trust deed to Clark exhausted before recourse should be 
had to the land owned by her. But this right appears, from the 
admissions of the parties, to hâve been conceded to her. The de- 
fendant, Clark, at the same time he advertised the complainant's 
land for sale under the trust deed of June 17, 1889, also advertised 
the other land for sale under the trust deed of January 5, 1889, and 
flxed the day of sale of the latter two days earlier than the former. 
There would be no doubt that, if both parcels had been included in 
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one mortgage, the sale of both conld hâve properly been advertîsed 
for the same day. There is no substantial différence between the 
case supposed and the présent The whole question is one which 
eoncerns the order of sale. In both cases the debt would be satis- 
fled and the power extinguished if the property flrst exposed to sale 
brought enough to pay the debt It further appears from the stipu- 
lation of the parties that on the 15th of August, 1893, the south 92^ 
f eet, being the land included in the flrst trust deed to Clark, was in 
fact sold pursuant to the advertisement for $400. It would seem 
that that was much less than its value, but that was a matter which 
the complainant was bound to see to. There is nothing to show, 
other than the small price which the land brought, that the land 
was not fairly sold, and that of itself is not sufflcient to impeach it. 
The proceeds hâve been credited upon the debt. It may be that 
the complainant may suffer a misfortune from having too large a 
burden of the debt fall upon her land ; but, if so, it is in conséquence 
of her own négligence, and she has no right to complain. 

We hâve not lost sight of the fact that it is stated in the Mil 
that the flrst trust deed to Clark included a house and lot on Cam- 
eron Hill, and it so appears from the trust deed which is made part, 
by référence, of the stipulation of the parties in regard to the facts. 
There is nothing to show whether that was ever released or not, 
or whether that property has any substantial value. At ail events, 
the assignment of errors takes no notice of it, nor hâve counsel for 
the appellant, in their brief or argument, made any référence to it 
In thèse circumstances, we shall also disregard it. 

The decree of the circuit court must be aflirmed. 
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(Circuit Court of Appeals, Pifth Circuit January 7, 1896.) 

No. 402. 

EqtJiTT Plbading — Irekgui,abitibs. 

Complainants flied a bill, describlng themselves as "résident citizens" of 
Kentucky, against sundry défendants, descrlbed as "résident citizens" of 
Texas, setting fortli an alieged fraudulent sale of complainants' proj)- 
erty by one défendant, and purchases thereof by other défendants, wlth 
notice, and concludlng wlth a prayer for "citation In terms of law," for 
a decree annuUing certain deeds, and for a writ of possession. One de- 
fendant flled a demurrer, as attorney for hlmself, to wWcli lie appended 
a certiflcate that he "thought the demurrer was well taken." Other 
défendants filed a gênerai demurrer, to which was appended a proper 
certiflcate of counsel, but no affldavit, as required by rule 31. Later, 
some of the latter défendants filed an answer, which was mereiy a gên- 
erai déniai, concludlng with a prayer for a decree quieting their titie to 
the land. A decree was entered overruling the demurrers and dismlss- 
ing the bill. Complainants appealed. Eeld, that the decree should be re- 
versed, wlth directions to set aslde ail the pleadlngs subséquent to the 
bill, to give leave to complainants to amend the bill to conform to the rules, 
and thereafter to proceed according to the equlty rules. 
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Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

J. B. Scarborough, for appellants. 
W. M. Sieeper, for appellees. 

Before FARDEE and McOORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

FARDEE, Circuit Judge. August 13, 1892, tlie appellants filed 
an original bill of complaint in the circuit court for the Northern 
district of Texas, eommencing the same as follows: "Cornes now 
complainant Alice L. Ruby, joined by her husband, John T. Ruby, 
résident citizens of the county of Hopkins, state of Kentucky, coin- 
plaining of H. N. Atkinson, a résident citizen of the county of Mc- 
Lennan, state of Texas, and T. R. Bankhead, G. N. Bankhead, A. J. 
Boone, H. A. Hicks, J. W. McKinney, A. Kirby, and A. B. Kirby, 
résident citizens of the county of Coryell, state of Texas." This 
was followed by allégations setting forth that the complainants' 
landed property in the state of Texas had been fraudulently sold 
and purchased by the said H. N. Atkinson at an inferior price, and 
that since, with f ull knowledge by the parties of the f raudulent sur- 
roundings, had been in parcels sold and conveyed to others of the 
défendants. The bill concluded with the following prayer: 

"Wherefore complainants sue and pray citation in terms of the law com- 
manding the eaid H. N. Atliinson and the said T. R. Banlihead to nppear and 
answer this bill on, to wit, tlie first Monday in September, 1892, and on final 
trial hereof that complainant hâve a decree setting aside and aniiulling th« 
deed made by the eonstable of precinct No. 1, Coryell Oo., Texas, to the said 
H. N. Atkinson, also annuiling and setting aside any deed held by the said 
ï. R. Bankhead emanating thereunder, and for decree removing the cloud 
from complainants' title eaused by the said illégal sale and deeds thereunder 
made, aud for writ of jKDSsession for said property, with costs of suit, and 
gênerai and spécial relief as in equity they may be entitled to." 

See equity rules 7, 12, 21, and 23. 

The record does not show -what, if any, process was îssued; but 
on December 4, 1S93, H. N. Atkinson filed a demurrer, signed by 
himself as attorney for himself, to which is appended a certiflcate 
as follows: "I, H. N. Atkinson, do hereby certify that I think the 
forégoing ^émurrer is well taken." See equity rule 31. On the 
16th December, 1893, T. B. Bankhead, G. M. Bankhead, A. J. Boone, 
A. Hicks, J. W. McKinney, A. B. Kirby, and A. Kirby joined in a 
gênerai demurrer to the said bill, to which demurrer is appended a 
certiflcate of çounsel that, in his opinion, it is well founded in law; 
but no afiadavits of the défendants were attached. Id. After- 
wards, on April 23, 1895, T. R. Bankhead, G. M. Bankhead, A. J. 
Boone, H. A. Hicks, J. W. McKinney, and A. Kirby filed an alleged 
answer to the efifect that they were purchasers in sereralty of par- 
cels of the lands described in complainants' bill, that they pur- 
chased in good faith for a valuable considération without notice 
of any fraud, and concluding, "Premises considered, petitioners pray 
for a decree quieting their title to the land sued for, and for gen-. 
eral and spécial relief." This document does not undertake to an- 
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«wer the bill otherwîse than by a gênerai déniai of the same. The 
record next shows a decree of the circuit court, flled May 1, 1895, 
which overniles the gênerai demurrer of défendants to complain- 
ants' bill, and thereafter dismisses the complainants' bill, and de- 
crees that "the défendants T. E. Bankhead, A. J. Boone, H. A. 
Hicks, J. W. McKinney, A. Kirby, G. M. Bankhead, and A. B. Kirby 
go hence without day, and that they recover of the complainants 
their costs." Following this decree appears a document, entitled 
"Agreement of Counsel," relating to évidence to be taken in the 
case and to be used on the hearing, but particularly providing as 
follows: 

"It is further agreed that this cause may be eonsitlered at issue, and that 
any demurrers that défendants may hâve to complainants' bill may be heard 
at the ensulng term of sald court, in Apri), 1893, prior to a trial of said 
cause." 

This agreement does not appear to hâve any date nor file mark, 
but is signed by "J. B. Scarborough, Attomey for the Complain- 
ants," and "Jones, Kendall & Sleeper, Attorneys for Défendants for 
Whom They Answer,"— that is, as we understand, for ail the par 
ties named in the introductory part of the bill except H. N. Atkin- 
son and A. B. Kirby. The complainants applied for a rehearing, as- 
signing, among other grounds not necessary to recite, the following : 

"The decree in this case is not a final decree, m that it does not dispose 
of aï! the parties to the record. No disposition is made of défendant H. N. 
Atkinson. Complainants wish a decree against Ù. N. Atkinson, for the rea- 
Bon thut he had no answer, and made no défense to the plaintiffs' bill, and 
his demurrer was not sufflcient, and was overruled by the court, and no 
answer filed for him. Therefore, the decree shbuld be for complainants as 
against the défendant Atkinson." 

The pétition for rehearing was overruled, and thereupon the com- 
plainants appealed to this court, assigning as errors practically the 
same grounds recited in the pétition for a rehearing. From what 
we hâve recited (and we hâve given ail that the record shows as 
to pleadings), it appears that not only the equity rules prescribed 
by the suprême court were ignored in the proceedings, but at the 
hearing the cause was not ready for a decree on the merits, for the 
bill had neither been confessed nor answered. The decree appealed 
from is reversed, and the cause is remanded to the circuit court, 
with directions to set aside ail the alleged pleadings flled subse- 
quently to the original bill, to grant leave to complainants to amend 
their original bill, so as to make it conform to the equity rules, and 
on such terms as may be just, and thereafter to proceed in the 
cause as the equity rules adopted by the suprême court of the 
United States prqvide, and as equity and good conscience shall r©- 
quire. Neither party to recover costs on this appeal. 
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EVBRSON V. EQUITABLE LIFE ASSUR. SOO. OF THE UNITED STATES. 
(Circuit Court of Appeals, TMrd Circuit. January 10, 1896.) 

' No. a 

1. Equitt JnBisDicTiON— Bill foh Discovert and Acoountino. 

Where a blll seeks both dlscovery and an accounting, the dlscovery must 
be regarded, prima fade, as Incidental to the accounting, and, if there is 
no right to an accounting, the blll wlU be held bad upon demurrer. 68 
Fed. 25S, afflrmed. 

S. LiFB Insurance— Sbmi- Tontine Poliot— Bill for Accounting. 

The relation between the holder of a matured semi-tontine policy and 
the Insurance company Is that of debtor and créditer merely, and Involves 
no trust relation; and a policy holder who Is dissatisfled with the amount 
of the surplus whlch is apportioned to hlm by the company, pursusint 
to the terms of the policy, cannot maintain a blll for accounting and dls- 
covery when there are no sufilclent allégations of fraud. 68 Fed. 258, 
afflrmed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

This was a suit in equity by T. Bissell Everson against the Equita- 
ble Life Assurance Company, praying a discovery and an account- 
ing in respect to the amount due under a matured semi-tontine life 
insurance policy. A demurrer to the bill was sustained by the cir- 
cuit court, and the suit was dismissed. See 68 Fed. 258, where the 
opinion delîvered by Buffington, District Judge, and which contains 
a full statement of the facts, will be found. From this decree com- 
plainant appealed. The paxt of appellant's brief containing the 
comments upon the opinion below, which are referred to in the opin- 
ion of this court, is hère given in full. 

Watson & McCleave, for appellants. 

Remarks upon the opinion of the court below: 

"The learned Judge recites the provisions upon the back of the policy, con- 
stituting the tontine contraet, aa follows: '(1) That this policy is issued un- 
der the semi-tontine plan, the partlculars of which are as follows: (2) That 
the tontine divldend perlod for this policy shall be completed on the 2Sth day 
of May, ISSW. (3) That no dividends shall be allowed or paid upon this 
policy unless the person whose life is hereby assured shall survive the com- 
pletion of its tontine divldend perlod as aforesald, and unless this policy 
shall then be in force. (4) That ail surplus or profits derlved from such 
pollcies In the semi-tontine plan as shall not be in force at the date of their 
completlon of their respective tontine divldend periods shaU be apportioned 
equitably among such pollcies as shall complète their tontine divldend perlod. 
(5) That upon the completioo of the tontine divldend perlod, on May 28, 
1894, provided this policy shall not hâve been termlnated previously by lapse 
or death, sald T. BlsseU Everson shall hâve the option either— First, to vs^ith- 
draw in cash this poliey's entire share of the assets, 1. e. the accumulated re- 
serve, which shall be )isl,231.10, and in addition thereto the surplus appor- 
tioned by this Society to this policy; secondly,' etc.- The court then says 
(and this is really the ground of the décision): 'That by this contraet of In- 
surance the relation created between the parties was that of debtor and 
créditer is flrmly established by numerous authorities.' 

"Upon this we observe that the provisions quoted create no contraet of in- 
surance, and are entirely separate and distinct from the insurance contraet 
shown upon the face of the policy, yet it is upon thèse provisions that plain- 
tlfC's right in this litigation exclusively rests. It is obvions that thèse pro- 
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visions create the tontine, and relate solely and exeluslvely to the disposition 
of moneys accumulated eut of the annual payments made by a large num- 
ber of persons in carrylng 'such policles on the semi-tontine plan,' after the 
Insurance for whlch such payments were made has ceased and the insurance 
contract ended. They relate to the ultimate disposition of overpayments made 
for insurance and left In the hands of défendant through a period of years. 
They hâve nothing to do with the insurance, and only become available after 
the Insurance is at an end. Mr. Everson terminated his insurance on May 
28, 1894, and now stands upon the tontine contract expressed in thèse 'pro- 
visions' for the disposition of the overpayments he, together wlth ail others 
in his class, hâve made during the last 10 years, In carrying their insurance, 
and which, throughout the sald i>eriod, they hâve left in the hands of the 
défendant to be accumulated and divlded as provided. We may admit that 
the insurance contract upon the face of the policy créâtes only the relation 
of debtor and créditer. By it Mr. Everson owes the company annually 
$272.50, and upon his death it owes his représentatives $10,000. But that con- 
tract was terminated by its terms May 28, 1894, and since then exists for no 
purpose. During the runnlng of it, however, the défendant was permltted, 
by agreement of plaintifC, to retain in its hands his 'surplus,' or the mpneys 
that he had pald in excess of the cost of his Insurance, which is justly his, 
and, except for his agreement, would hâve been retumed to hlm annually. 
He also agreed with défendant and ail other holders of such policles, and 
they with hlm, that If he died or lapsed during the period, stiU his surplus 
should remain with défendant until the end of the period, and be divlded 
among ail who hâve made similar agreements, and who hâve Uved and paid 
through the period specifled. This suit is to ascertaln what has become 
of the plaintiff's surplus or overpayments he has made, which he has left 
with défendant for 10 years, and the incrément thereof by interest earnlngs 
and forfeitures of others who hâve dled or failed to pay through. 

"Surely this does not Inrolve only the relation of debtor and créditer, but 
also the duty of the défendant In the accumulation of a fund, and Its éq- 
uitable appcrtlonment thereof at the end of the accumulating period. As 
was sald by Judge Wallace, in FuUer v. Knapp, 24 Ped. 100: 'Upon the 
case made they were entitled to a portion of the fund, the amount of whlch 
necessarily Involves an inquiry as to ihe number and amount of the pol- 
icles of the class of 1874, the dividends [surplus] which accrued upon them, 
the number that hâve been forfeited or bave lapsed by retlrement or death, 
the tlme when they lapsed or became forfeited, and of the Interest due 
upon the investment of the dividends. In the management of this fund 
the Company acts as the agent, in a llmlted sensé, of the policy holders, 
and owes them the duty of keeplng a correct account of the fund. • • • 
Whether, If discovery were not sought, the Mil would be maintalnable, it Is 
not necessary to décide. It Is sufflcient that, being one for discovery aa 
well as for relief, it falls withln the class recognized by the authorlties 
as cognizable In equlty.' It would seem to be obvions that when Mr. Ever- 
son, under the terms of an express agreement made with défendant and 
with ail others making similar agreements with défendant, permltted his 
surplus payments made to défendant, in carrying his Ufe insurance, to 
remain with défendant, instead of takJng them out annually, as he other- 
wise would hâve done, and the défendant, and other holders of such pol- 
leies agreed that thèse retained dividends or surplus should be augmented 
from certain specifled sources through a period of years, and then divlded 
equitably among the survivors of the persons permitting them to be so re- 
tained, the défendant did, as Judge AVallace held, assume an agency in 
respect to the management and distribution of the funds so accumulated, 
and that in respect of such agency it must be held to a duty of account- 
ing. Tto Ulustrate: Suppose 100 .persons holding shares of stock in a bank 
make an agreement betwcen themselves and the bank that no one of them 
would, through a period of 20 years, withdraw from the bank any dividends 
declared upon such shares, but that the same should remain with the bank 
throughout the period, to be accumulated at compound Interest, and at the 
end of the period the fund thus accumulated should be divlded by the bank 
excluslvely among the survivors of the persons signlng the agreement, could 
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there be any doubt that, when the tlme for division came, any one of the 
survivors could file liis bill against the bank to compel It to discover tlie 
number of Bhares In the pool, the dividends due to each, the accumulations 
thereon, and the number and respective interests of the survivors amoug 
whom the f und Is to be apportioned and methods of apportlonment pur- 
sued? In such case Is not the bank, if not the trustée, yet the agent of the 
tontine? Yet the case put does not dilîer one whit in princlple from the 
case at bar. Oertalnly, there is something else beside the mère relation of 
debtor and créditer existing between the défendant and the subscribers to 
the tontine that it bas promoted as an adjunct to its business of insurance. 

"Again, the learned judge says: 'It would appear, therefore, that upon 
demurrer to a bill seeking both discovery and relief, it is sufllcient to show 
that the complainant is not entitled to the relief which he prays, and that 
the addition of a prayer for relief to a bill seeklug discovery will render 
such discovery dépendent upon the tltle to relief.' As we understand this, 
because the account, which we must bave to ascertain the true value of our 
share in the tontine, is not such an account as equity would take jurisdic- 
tion of, alone and of itself, for purpose of relief, the discovery sought, and 
that is necessary to the statement of the account, will not enable the court 
to take a jurisdiction which it otherwise would not hâve. If so, it is con- 
trary to ail the authorities. Judge Stoiy, after pointing ont that the gên- 
erai jurisdiction of equity in cases of accounting only applies where the a^- 
counts are mutual, or there is to be an accounting on both sides, and not 
where the account is unilatéral, lays it down as settled law, from the cases, 
that equity will take jurisdiction even of a unilatéral accounting where dis- 
covery is sought and is material to the statement of the account. 1 Story, 
Eq. Jur. § 409; , 

"ïhe judge then refers to the magnitude of the accounting required. We 
surely are not responsible for this. It inheres in the nature of the contract 
the défendant has made, and the extent of its business tn such contracts. 
In a suit at law we must bave precisely the same information, in order to 
ascertain our true share and the damages to which we are entitled. So the 
défendant is saved nothing by remitting us to law. And in an action at law 
the account would be the tirst step in the testimony to show our loss. 

"And, further, it is said in the opinion: 'On the other hand, if such a 
duty [to account] does not exist,— if the respondent has simply contracted 
to equitably apportion the surplus and pay the complainant on that basis, 
and has failed to do sp,— Its breach of that contract would not impose au 
obligation to account where none primarily rested, and its broken uudertak- 
ing must be redressed by another proceeding, and in another tribunal than 
the présent one.' In this the court falls into the error of assuming that 
the défendant has contracted to pay something out of its own assets, where- 
as the plaintifC's share is not in the assets of the défendant at ail, i)ut it is 
a sum held in the hands of défendant, and is, in truth and in fact, a lia- 
bility, and not an asset of défendant. There is no obligation to pay out of 
its own resources anything. This is obvious from a careful reading of the 
fourth and fifth 'provisions' above quoted. The fourth is: 'That ail sur- 
plus or profits derlved from such policles on the semi-tontine plan,' etc. 'De- 
rlved' by whom? Surely not the company, because we could not speak of 
the company deriving profits from something it dld not own, and tliese profits 
are to be derlved from poUcies owned by the holders thereof. The 'surplus 
or profits' must be 'derlved' by the holders of such policles, and be their 
property. Now, what shall be done wlth this property of such policy-hold- 
ers? The 'provision' shows that if such holders shall not keep their poli- 
cles, if they die or laps.e, before the completion of the tontine period, then 
thèse surpluses and profits derlved by them from their poUcles while in force 
—their property left with défendant— shall be equitably apportioned among 
the survivors of ail such holders who hâve kept their policles through the 
term. In qther words, this property of the pollcy holders dying or lapsing 
«hall be dlvided up among those who survive and pay through. Is it not 
clear that hère the création of a spécifie fund is provided for, not out of 
the assets of the défendant, but of the property of other people, left in de 
fendant's hands, intrusted to it, for accumulation and apportlonment among 
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those entitled according to the terms of the cou tract? The fifth provision is: 
'That upon the completlon of the tontine dlvidend perlod, on May 28, 1894, 
provided thls policy shall not bave been termlnated previously by lapse or 
death, said T. Bissell Bverson shall hâve the option either— First, to with- 
draw in cash this policy's entire share of the assets, 1. e. the accumulated 
reserve, which shall be $1,231.11, and in addition thereto the surplus appor- 
tioned by this society to this policy.' Wliat does this mcanV 'ïo with- 
draw (not that the Society shaU pay) in cash tins policy's entire sliare of the 
assets.' What assets ï Not assets of the society, but the assets of the class 
to which the policy belongs, held in the hands of the society. We bave al- 
ready shown that the 'accumulated reserve,' which is to be witlidrawn, be- 
longs to the policy creating it, and none others, and this 'provision' recog- 
nlzes this fact in describing it as a part of 'this policy's entire share of 
the assets.' Besides this deposit, made by and belongiug to this policy, it 
also has a share in the 'sui'plus.' This surplus is the retained dlvidends or 
profits 'derived' by the policy during 10 years (and which but for the eon- 
tract of rétention, contained in the third 'provision,' would hâve been paid 
annually), together with its share of 'ail surplus or profits derived from such 
policies' as were not in force on May 28, 1894,— whose holders hâve died or 
lapsed and left their surplus behind for division among the survivors. 
In neither of thèse provisions, therefore, is there any undertaldng of défend- 
ant to pay ont of its resources anything. Its wliole duty is as to handling 
and distribution of money belonging to the class of policy holders described. 
In this proceeding we go for our share of a spécifie fund belonging to our 
class under the terms of the contract, and seek nothing froni the gênerai 
resources or assets of the défendant. It is not a Personal obligation to pay 
that we seek to enf orce, but an ascertainment of our share in a spécifie fund 
which the défendant has undeilaken to collect and mauage. 

"But the court says: 'As was said in a kindred case, there is in reality 
no spécifie or separate fund, as it is made up simply by a System of débits 
and, crédits contained in the bocks of the company, which débits and crédits 
are made during the running of tlje tontine period.' If this is so, the de- 
fendant has not kept its contract, as, clearly, the third provision names 
spécifie , f unds to go into the tontine fund for division, and of thèse they are 
bound to keep a précise and accurate account. It is of thèse funds that we 
seek an accounting, as to their mainagement and apportionnient among tlie 
parties entitled thereto,— the défendant having no tiUe or interest in them. 
This accounting is of the most complicated and complex character, and we 
Hubmit that the grounds upon which the suprême court of Massachusetts 
and Judge Wallace hâve rested equity .iurisdictlon of such accounting are 
Sound and irréfutable, and in agreement with the well-settled principles of 
such jurisdlction. As said by the Massachusetts suprême court: 'Bven if 
the amounts kept baek from the plaintift', and those of his class of policy 
holders, by the rétention of those dlvidends which otherwise would hâve 
been received, or of those sums accruing from the forteiture of policies, 
either In whole or in part, do not constitute a trust fund, or place the de- 
fendant in a strictly fiduciary capacity, the défendant was bound to keep 
accurate accounts of them, and of ail interest and profits thereon. Ali the 
facts were entirely within its own knowledge, and it is only thus that it 
can be determined what equitably should be apportioned to the plaintiff. 

* * * But even if an action at law could be maintained where an account 
is complicated, so that a full examinâtion and settlement of previous ac- 
counts, transactions, or methods of business are necessary, and where the 
whole matter is entirely within the knowledge of défendant, it cannot so 
conveniently or accurately be investigated at common law as in equity. 

* * ■* A court of equity is the appropriate tribunal for dealing with such 
an account, and the défendant is fairly bound to produce an account, from 
the data in its possession, which shall show that it has complied with its 
promise equitably to apportion to the plaintiff his share in the accumula- 
tions made through the opération of the tontine provisions in his policy.' 
Pîerce v. Assurance Soc. (Mass.) 12 N. B. 858." 

Willis F. McCook, for appellee. 
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Before AOHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

DALLAS, Circuit Judge. Notwithstanding tlie thorough and 
very able argument submitted on behalf of the appellant, we are 
f ully satisfled with the action of th.e court below, and with the rea- 
soning by which it was supported. The remarks of appellant's coun- 
sel in criticism of the opinion of the learned judge hâve had our at- 
tentive considération, but hâve failed to convince us that it does 
not sufiiciently maintain his conclusion. Therefore, the decree of 
the circuit court is, upon the opinion there filed, afftrmed. 



O. & A. POTTS & CO. V. ORÏÏAGBE et al. 

(Cîircult Court, S. D. Ohio, W. D. January 15, 1896.) 

No. 4,244. 

1. Pleadinq and Practice m Equitt— Supplemental Bill— Rehbaring. 

Where, In a suit for Infrlngement of a patent, It Is sought to introduce 
newly-dlscovered évidence after the entry of the usual Interlocutory de- 
cree awardlng an Injunctlon and an accounting, the proper practice Is 
to pétition for a rehearlng, and the case Is not one for the flUng of a sup- 
plemental blU. 

2. Appeal— Mandate— Procebdings Below— Rehearihg. 

Where a decree dlsmlsslng a blU for Infrlngement of a patent Is re- 
versed, wlth directions for further proceedlngs in accordance wlth the 
opinion, and on the comlng down of the mandate a decree Is entered 
awardlng an Injunctlon and an accounting, the lower court Is not there- 
by precluded from afterwards allowlng amendments to the pleadings, 
and grantlng a rehearlng for the Introduction of newly-dfscovered évi- 
dence, for the decree entered pursuant to the mandate Is Interlocutory, 
and not final. 

This was a bill in equity by G. & A. Potts & Oo. against Frank 
F. Oreager and others for alleged infringement of patent No. 322,- 
393, issued July 14, 1885, to C. & A. Potts for improvements in dis- 
integrating clay. This court heretofore entered a decree dismiss- 
ing the bill (44 Fed. 680), but upon an appeal to the suprême court 
the decree was reversed and remanded, with directions for fur- 
ther ppoceedings in accordance with the opinion there rendered 
(155 U. S. 597, 15 Sup. Gt. 194). On the coming down of the mandate 
this court entered an interlocutory decree granting an injunction 
and an accounting. The cause is now before the court upon a péti- 
tion for leave to file a supplemental bill to bring in newly-discovered 
évidence, and for a rehearlng. 

C. & E. W. Bradford, for complainants. 
Wood & Boyd, for respondents. 

SAGE, District Judge. This case is before the court on a pétition 
which is, in one aspect, a pétition for rehearlng, and upon a showing 
of newly-discovered alleged anticipations of the complainants' pat- 
ent. Upon the hearing this court dismissed the bill. The suprême 
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court, apon appeal, reversed the decree of dismissal, and on the 7th 
of January, 1895, remanded the case for f urther proceedings in con- 
formity with its opinion. A decree for an injonction and for an 
acconnt was thereupon entered in this court. That decree is an 
interlocutory decree, not a final decree. The pétition is for leave 
to flie a supplemental bill for the purpose of bringing before the 
court, in due fonn, newiy-discovered évidence, and for a rehearing 
of the cause at the time and in connection with the hearing of said 
supplemental bill; also for leave to bring in said newly-discovered 
matters in such manner and form as may be most consistent with 
the rules and practice of the court. This is not a case for a supple- 
mental bill, VFhich is in the nature of a bill of review. Such bills 
can be brought only upon a final, and not upon an interlocutory, 
decree. The proper practice requires a pétition for rehearing. It 
is objected that the proceeding is wholly improper, the only juris- 
diction remaining in this court being to exécute the mandate of 
the suprême court. Counsel cite Sibald v. U. S., 12 Pet. 492; 
Ex parte Story, Id. 339; Humphrey v. Baker, 103 U. S. 736; Stew- 
art v. Salmon, 97 U. S. 361; Ex parte Dubuque & P. E. Co., 
1 Wall. 69; Leslie v. Town of Urbana, 6 C. C. A. 111, 56 Fed. 762. 
In each of thèse cases, however, the decree directed by the suprême 
court was the final decree in the original suit. Hère the decree 
is interlocutory. The mandate bas been executed by an entry 
made in exact pursuance of its terms. Upon the authority of In 
re Sanf ord Pork & Tool Co. (decided recently by the suprême court, 
but not yet ofScially reported) 16 Sup. Ot. 291, under a mandate 
directing an interlocutory decree and further proceedings in con- 
formity with the opinion of the suprême court, the lower court 
may, in its discrétion, allow amendments to the pleadings, and a 
rehearing upon a showing such as is made by the défendants in this 
case. In that case a bill was flled to set aside a mortgage. The 
défendants flled an answer insisting that the mortgage was valid. 
The plaintifEs flled exceptions to the answer for insufflciency. The 
exceptions were sustained by the court below, and, the défendants 
declining to plead further, and electing to stand by their answer, 
the court entered a final decree in favor of the plaintiffs, which 
was reversed by the suprême court in Sanford Fork & Tool Co. 
V. Howe, Brown & Co., 157 U. S. 312, 15 Sup. Ct. 621. The case of 
In re Sanford Fork & Tool Co. was for mandamus to command the 
judge below to enter a final decree in favor of the défendants below 
in accordance with the mandate of the suprême court in Sanford 
Fork & Tool Co. v. Howe, Brown & Co. The suprême court said that 
when the decree of the circuit court sustaining the plaintiffs' ex- 
ceptions to the answer, and (because the défendants declined to 
plead further) granting to the plaintiiïs the relief prayed for in 
the bill, was reversed, the only matter which was or could be de- 
cided by that court upon the record before it was that the answer 
was sufflcient, and that the suprême court, in so deciding, could go 
no further than the circuit court could hâve done had it made 
a like décision. It further said that the court did not under- 
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take, either by ita opinion or by its mandate, to pteclûde the 
plaintiffs from flling a replication, and that wMle the suprême court 
declared thatj assuming tlie facts alleged in the answer to be true, 
the mortgage v/as valid, yet neither the opinion nor the mandate 
ordered a final judgment for the défendants, but only that the judg- 
ment for the plaintiffs be reversed, and the cause remanded to the 
circuit court for further proceedings not inconsistent with the opin- 
ion of the suprême court. So hère, the suprême court decided that, 
upon the facts presented at the interlocutory hearing, the plaintiffs 
were entitled to an interlocutory decree, and, reversing the final de- 
cree which had been entered below for the défendants, remanded 
the case to the circuit court for further proceedings not inconsistent 
with the opinion of the suprême court. The court procéeded in its 
opinion: 

"The case being thus left open, by the opinion and mandate of this court, 
and by the gênerai rules of practlce In equity, for further proceedings, with 
a right in the plaintiffs to file a replication putting the cause at issue, the 
circuit court might. In its discrétion, allow amendments of the pleadlngs for 
the purpose of more fully or clearly presenting the facts at issue between 
the parties." 

The case is parallel to this case. The opinion, reversing the final 
decree in favor of the défendants below and ôrderingfurther proceed- 
ings in accordance with the opinion of thé suprême court, placed 
the plaintiffs in no bettei* position tban they would bave occupied 
if the decree by the court below had béen in their favor. The fur- 
ther proceedings must be under and in accordance with the su- 
prême court rules governing practiqe in equity, As in the Sanford 
Tool Co. Case amendments to the pleadings could be allOwed in the 
discrétion of the court below, and in accordance with those rules, 
so in this case the interlocutory décreé could be openéd upon a 
proper showing for a rehearing upon newly-disCOvered évidence, 
presenting matters which were not and could not hâve been con- 
sidered in the case presented to the suprême court. The opinion of 
the suprême court wîll, of course, be recognized as the law of the 
case, and unless the défendants, upon the matters suggested in the 
application for rehearing, can make a case radically différent from 
that presented to the suprême court, the rehearing will not avail. 
With this understanding and qualification, the pétition for rehearing 
will be allowed. 



UNITED STATES v. FLOUKNOY LIVE-STOCK & REAI>ESTATB 

CO. et al. 

(Circuit Court, D. Nebraska. January 7, 1896.) 

1. INDTAN LaNDS— ALLOTMENTS in SeVEBALTY — EfPECT OV CiTIZENSHrP. 

The fact that Indians, to whom lands hâve been allotted in severalty, 
are declared to be citlzens of the United States, does not render nul! and 
void as to them, or as to the remaining portions of their tribes, restric- 
tions upon aliénation of their lands contalned in the acts of congress under 
which allotments in severalty hâve been made, nor termlnate the right 
and duty of the United States to préserve the réservation lands for the 
use and beneflt of the Indians. Beck v. Real-Estate Co., 12 0. G. A. 
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497, 65 Fed. 30; D. S. v. Real-Bstate Co., 69 Fed. 886; and Pllgrlm v. 
Beck, Id. 895,— foUowed. 
^ Same — Relations to Govebnment. 

Lapse of time and allotment of portions of thelr réservations In sever- 
alty do not terminate the tribal relations of Indians, nor remove them 
from the supervision and control of the interior department of the gov- 
emment. 

8. Same— Unauthorized Lease— Power dp Court. 

The government has the right to Invoke the ald of the court to remove 
from the lands of Indians under its supervision and control persons who 
bave Intruded thereon under unauthorized leases from the Indians, and 
to restrain such persons from procuring other such leases from the 
Indians. 

4. FEDERAL Courts— Jdbisdiction — Suits bt thb United States. 

The fédéral courts hâve jurisdiction of suits by the United States with- 
out regard to the amount in eontroversy. 

TWs was a suit by the United States against tlie Flournoy Live- 
Stoclc & Real-Estate Company and others to require the removal 
of the défendants from certain lands claimed under leases from cer- 
tain Omaha and Winnebago Indians, and to restrain the défendants 
from procuring other such leases. A demurrer to the bill was over- 
ruled. 69 Fed. 886. The défendants answered, and the cause was 
now heard on bill and answer. 

A. J. Sawyer, U. S. Dist. Atty., and R. W. Breckenridge, for the 
United States. 

Brome, Burnett & Jones, for défendants. 

SHIEAS, District Judge. This case has already been before thé 
court upon a demurrer to the bill, and référence may be made to the 
opinion then given for a statement of the questions involved and the 
facts out of which they arise. See 69 Fed. 886. After the overrul- 
ing of the demurrer, the Flournoy Live-Stock & Eeal-Estate Com- 
pany and the other défendants flled ànswers to the bill, and there- 
upon the case was by the complainant set down for hearing upon 
the bill and answer, and in this f orm, after argument by counsel, has 
been submitted to the court. The answers, which are the same in 
substance, in effect admit the making of the treaties with the Omaha 
and Winnebago tribes of Indians; the enactment of the several acts 
of congress recited in the bill ; the allotment of portions of the réser- 
vation lands to the members of the named tribes in severalty; the 
leasing thereof by the Flournoy Live-Stock & Real-Estate Company 
and by the other défendants, and the occupation of thèse leaae'd 
lands by the défendants; but aver that ail restrictions contained in 
the treaties or acts of congress upon the absolute right of aliénation 
by the allottees are now obsolète, null, and void. As the case has 
been set down for hearing upon the bill and the answers flled thereto, 
the défendants are entitled to the benefit of ail matters properly 
pleaded in the answer, and the questions at issue are therefore those 
presented by the averments of the bill, not denied in the answers, 
read in connection with any facts properly pleaded in the answers. 
Banks v. Manchester, 128 U. S. 244-251, 9 Sup. Ct. 36. 

Averments in an answer of légal conclusions from admitted facts, 
or touching matters of which the court takes judicial knowledge, 
V. 7 lF.no. 5— 37 
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are not held to bé facts properly pleàded, in such sensé as to preclude 
the court from drawing the proper conclusions of law, or from rely- 
ing upon its judicial knowledge of such matters as the court is bound 
to take notice of, and which may be pertinent to the questions at 
issue. U. S. V. Ames, 99 U. S. 35-45; Dillon v, Barnard, 21 Wall. 
430; Jones v. U. S., 137 U. S. 202-2^4, 11 Sup. Ct. 80; Wilson v. 
Gaines, 103 U. S. 417; Eailroad Co. v. Palmes, 109 U. S. 244-258, 3 
Sup. Ct. 193. The courts of the United States take judicial notice 
not only of the public acts of congress and of the législatures of the 
several statés of the Union, but also of the rules and régulations 
prescribed by the several departments for the transaction of the pub- 
lic business (Caha V. U. S., 152 U. S. 211, 14 Sup. Ct. 513); also of 
the territorial estent of the jurisdiction exercised by the government 
whose laws they exécute; also of the acts of the executive branch of 
the government, in the enforcement of the treaties or public laws 
of the country (Jones v. U. S., 137 U. S. 202-214, 11 Sup, Ct. 80); also 
of ail matters of gênerai history or of public notoriety; also of the 
officiai character of persons appointed by the président or heads of 
the departments or of the bureaus therein for the performance of 
duties created by acts of congress (Brown v. Piper, 91 U. S. 37 ; Key- 
ser V. Hitz, 133 U. S. 138-145, 10 Sup. Ct. 290). 

The first question argued by counsel is that of the jurisdiction of 
the court, based upon the fact that the bill avers that the amount 
in controversy exceeds $2,000, which is denied in the answers. If, 
under the statutes now in force, the restriction as to amount applied 
to cases wherein the United States is plainttËE or complainant, the 
contention would hâve force; but it does not, and therefore it is 
immaterial whether the amount in controversy exceeds $2,000 or 
not, because this court has jurisdiction of ail cases brought by the 
United States, regardless of the amount involved. The answers ad- 
mit the création of the Omaha and Winnebago réservations in Ne- 
braska under the treaties entered into with the United States be- 
fore Nebraska became a state; admit the enactment of the acts of 
congress recited in the bill; but aver that by reason of the fact that 
the Indian allottees are dedared to be citizens of the United States, 
ail the restrictions upon the right of aliénation contained in the acts 
of congress under which the allotments in severalty were made are 
whoUy void, and that ail the control exercised by the United States 
government over thèse réservations is without authority, and that 
the Indians, holding the lands in severalty, hâve full right to alienate 
the same; that the leases under which the défendants claim title are 
valid, and that the défendants hâve the lawful right to occupy thèse 
lands for their own benefit; and the answers deny that the laws 
and the authority of the United States are paramount and suprême 
over the réservations in question. Thus it appears that the ques- 
tions which are décisive of the case now before the court are ques- 
tions of law, the pivotai point being whether conferring citizenahip 
upon the Indian allottees freed the lands allotted to them from the 
restrictions contained in the acts of congress upon the right of alién- 
ation, and termlnated ail right of control on part of the United 
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States over the réservations, the lands therein, and the Indians oc- 
cupying the same. Nothing has been adduced by way of argument 
or authority which leads me to conclude that the views expressed 
in the opinion rendered upon the demurrer to the bill in this case 
and in the case of Pilgrim v. Beck, 69 Ped. 895, are erroneous, and I 
shall not attempt to enlarge the argument therein contained, or to 
repeat the substance thereof at the présent time. Kelying upon 
thèse opinions and that of the circuit court of appeals for this cir- 
cuit in the case of Beck v. Real-Estate Co., 12 C. C. A. 497, 65 Fed. 30, 
I hold that the fact that the Indian allottees are declared to be cit- 
izens of the United States does not render null and roid as to them, 
or as to the remaining portion of the Omaha and Winnebago tribes, 
the restrictions upon the right of aliénation contained in the sereral 
acts of congress under which allotments in severalty hâve been 
made of portions of thèse réservations; and it therefore follows, and 
must be so held, that the several leases under which the défendants 
claim title and right of possession are wholly void. 

I further hold that thèse réservations continue to be Indian réser- 
vations; that the United States has never yet been released from the 
treaty stipulations and obligations by which it assumed to préserve 
thèse lands for the use and benefit of the Indians; that the United 
States holds the title of thèse lands charged with the trust created 
by the treaties in question, and it is its duty to do whatever is neces- 
sary to protect the Indians in the proper use and occupancy thereof; 
that the power and right in the United States to do whatever is neo- 
essary for the fulflllment of its treaty duties, trusts, and obligations 
towards the Indians rests upon every foot of soil and upon every in- 
dividual within the boundaries of the réservations, and this power 
and right is paramount and suprême. 

I further hold that the lapse of time and the allotment of por- 
tions of thèse réservations hâve not, as claimed by défendants, termi- 
nated the tribal relation of the Indians, nor hâve the Omahas and 
Winnebagos been taken from under the supervision and control of 
the interior department of the government, nor does it appear that 
by act of congress or by any act of the executive hâve thèse réserva- 
tion lands been thrown open to the occupancy and ownership of the 
wlùtes, nor can there be found any proper authority for leasing any 
portions thereof, excepting under the control of the interior depart- 
ment; and as it appears that the leases held by the défendants were 
not taken under the rules and régulations of the department, but in 
total disregard thereof, and as it further appears that the défend- 
ants hold possession, not under any right, license, or permission 
granted by the United States, but in défiance of the orders, rules, and 
régulations of the Indian ofSce and of the interior department, I 
further hold that the United States has the right to invoke the aid 
of the court to remove the défendants from the possession of the 
lands in the bill described, and also to restrain them from procuring 
the exécution of other leases from the Indian allottees, except in the 
mode provided in the acts of congress, and under the control and 
supervision of the department of the interior. Decree accordingly. 
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COLLINS V. GOLDSMITH. 

(Olrcnit Court, D. Oregon. January 7, 1896.) 

Np. ?;113. 

1. Deeds— Of Mahribd Wom an— Statuts Curinc» Dbfbctivb Bxkctjtiow. 

One B., In Febi-uary, 1855, acting for hiinself and as attorney iu fact 
for his wlfe, executed a deed to one F. of land in Oregon belonging to 
hls wlfe, and In July of the same year B.'s wife alone executed a deed 
of the land to F. Tlie statutes of Oregon at tlie time gave no power to 
a marrled woman to convey land, escept by deed In which her hus- 
band should join, nor any power to exécute a power of attorney. Sub- 
sequently the législature of Oregon passed an act providing that ail 
deeds theretofore executed, which had been signed by the grantor In 
due form, should be ralld, wlthout any other exécution or acknowledg- 
ment. HeW, that such statute was intended only to remedy détective 
exécution of deeds by persons having i)ower to make them, not to 
validate deeds which thé grantors had no power to make, and accord- 
Ingly dld not give validlty to the deeds of B. and hls wife, which passed 
only B.'s rlght of curtesy in the land. 

8. JODGMKNTS — EpFECT — EjBCTMBNT — OREOON StATUTB. 

The statutes of Oregon prpvlde that dn actions to recover real prop- 
erty the jury shall find the nature and duration of the estate or interest 
of thé succèssful party in thé land. Held, that a judgment in an ac- 
tion ôf ejectment, in which it wàs found that the défendant was en- 
titled to a freehold estate in the land for the llfe of another, was con- 
clusive as tp the title of a grantee of the défendant in that suit In an 
action subsequeutly brought agalnst such grantee by a grantee of the 
plaintifC therein. 

This was an action of ejectment by J; L, Collins against L. Gold- 
smith to recover lands in Polk county, Or. 

Raleigh Stôtt and E. P. Boise, for plaintifE. 
L. B. Cox, for défendant. 

BELtlNGER, District Judge. This îs an action of ejectment, 
submitted without a jury, on stipulation of tlie parties, to recover 
possession of certain real property in Polk county. The plaintifC 
claims title in fee simple, by deed executed October 19, 1877, from 
Violet W. Elliott, who, as Violet W. Berry, was tbe grantee of the 
lands in controversy from the United States under what is known 
as the "Donation Act." On February 5, 1855, William J. Berry, 
then the husband of said Violet, acting for himself and as attorney 
in fact for his wife, executed a deed to the premises to one Fuller 
for the expressed considération of $2,000. On July 22d following, 
the wife alone executed a deed to Fuller for the premises for the 
expressed considération of f 1,400. Fuller conveyed his title to one 
Teal, who conveyed to défendant. It is conceded that the power of 
attorney under which Berry executed the first deed to Fuller and 
the separate deed of Mrs. Berry were nullities. A married woman 
cannot invest another with power to convey her interest in real 
property, nor herself convey it by a deed not joined in by her hus- 
band, without a statute to that effect. But it is claimed by the 
défendant that thèse deeds were made effective by a curative act of 
the législature passed in 1878. This act is entitled "An act to cure 
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defects in deeds heretofore made to real property, that are defective 
in exécution or acknowledgment, and to cure defects in judicial 
sales of real property and sales of lands by executors and adminis- 
trators." Tlie act provides as folio ws: 

"Ail deeds to real property heretofore cxecuted in this state which shall 
hâve been signed by the grantor in due form, shall be suflicient in law to 
convey the légal title to the premises therein descrlbed from the grantors 
to the grantees, wlthout any other exécution or acknowledgment whatever; 
and such deeds so executed shall be recelved in évidence in ail courts in 
this State and be conclusive évidence of the title to the lands therein de- 
scribed against the grantors, their heirs and assigns." Laws 1878, p. 82, g 1. 

I am of the opinion that the Fuller deeds are not within the op- 
ération of this act. The object of this act is to cure defects in the 
exécution or acknowledgment of deeds theretofore executed. The 
power of aliénation is a différent matter from that of the form or 
character of ihe instrument by which that power is sought to be 
made effective. The statute is manifestly intended merely to rem- 
edy defective exécution of existing power. It does not enlarge the 
power of transfer of title to real estate, or remove the disabilities 
that any class of persons are under to make such transfers. The 
statute of Oregon provides that the real property of the wife may be 
convéyed by the joint deed of the husband and wife. At common 
law a married woman could not dispose of her freehold except by 
some matter of record as a fine and recovery. If a married woman 
was not empowered to convey by any deed, either joint with her 
husband or otherwise, it certainly would not be claimed that a stat- 
ute such as the one in question would make her unanthorized deed 
effective. The statute only gives validity to such deeds as the par- 
ties were empowered to make. As already stated, it does not re- 
move disabilities; it merely cures defects ; otherwise the deed of a 
minor or lunatic would become effective by its opération. If the 
statute was intended to give validity to the separate deed of a mar- 
ried woman, — to a deed which she was under a disability to make, — 
there is no reason why its opération should be limited to deeds 
theretofore executed. The grantees in such deeds executed after 
the passage of this act are as rauch entitled to considération as those 
who took deeds prior thereto. If it was intended to recognize a 
new method of transfer of titles by married women, it must be sup- 
posed that the act would hâve changed the existing law so as to 
authorize such transfers by separate deed, whenever executed. This 
considération does not apply to mère defects in deeds, since it is 
within the power of the parties to avoid them, while it is not possi- 
ble for a married woman to convey her title by her separate deed, 
however formai its exécution. In Stanley v. Smith, 15 Or. 509, 16 
Pac. 174, the court says that the act of 1878 was to correct deeds 
where some technical formality required by law had by some over- 
sight or neglect been omitted. It is not material to consider the 
question as to whether the législature may give effect to such deeds 
as those in question hère. Kandall v. Kreiger, 23 Wall. 137, is cited 
in support of such power in the législature. The right involved in 
that case was a right of dower. The court says: 
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"Durlng the llfe of the husband the rlght Is a mère expectancy or possl- 
bUlty, In that condition of things the lawmaking power may deal with It 
as may be deemed proper. It is not a natural right. It Is wholly given 
by law, and the power that gave It may Increase, dlminish, or otherwlse 
alter it, or wholly talie it away. It is upon the same footing with the 
expectancy of helrs, apparent or presumptive, before the death of the an- 
cestor. Untll that event occurs, the law of descent and distribution may be 
molded according to the will of the législature." 

Thèse considérations would not apply in the case of a rétroactive 
law of the Oregon législature divesting a married woman of her real 
property, acquired as this property was. Nevertheless, it may be 
assumed that this case is within the power of the législature to take 
"away the right dishonestly to repudiate an honest contract or con- 
veyance to the injury of the other party"; yet the intention to do 
so is not to be lightly inferred against the settled policy of the law 
which has been steadfastly maintained, although nèarly 18 years 
hâve elapsed since the curative act was passed. In May, 1877, Vio- 
let W. Elliott brought an action of ejectment to recover the lands in 
controversy against defendant's grantor, Teal, in which she claimed 
to be the owner in fee of such lands. The case was tried in this 
court upon a stipulation of facts, without a jury, and the court 
found that the défendant was the owner of a f reehold estate in the 
premises during the life of William J. Berry, the former husband of 
the plaintiff (the parties having been în the meantime divorced), and 
was entitled to the possession thereof during the lifetime of said 
Berry, and as a conclusion of law the court found that the défend- 
ant was entitled to a judgment of dismissal. It is claimed by plain- 
tiff that this judgment is conclusive as to the defendant's title, and 
such is my opinion. 

The statute of the state pro vides that in actions to recover real 
property the jury shall flnd, if the verdict be for the plaintiff, "the 
nature and duration of his estate in such property," etc., and, if the 
verdict be for the défendant, "the estate in such property, or part 
thereof," for which he défends, "or license or right in the possession 
of either, established on the trial by the défendant, if any; in effect 
as the same is required to be pleaded." ^ As to the pleadings in such 
actions, it is provided, in effect, that the parties shall set forth the 
nature of their respective claims. "The plaintiff in his complaînt 
shall set forth the nature of his estate in the property, whether it 
be in fee, for life or for a term of years," etc. "The défendant shall 
not be allowed to give in évidence any estate in himself, or another 
in the property, or any license or right to the possession thereof, un- 
less the same be pleaded in his answer. If so pleaded, the nature 
and duration of such estate, or license or right to the possession, 
shall be set forth with the certainty and particularity required in a 
complaint." Under thèse provisions, the fladings and judgment in 
actions for the recovery of real property are not restricted to the 
mère quastion of right of possession. The nature of the estate, upon 
which the right of possession dépends, must be found, whether it 

1 1 Hill's Code, § 320, subd. 2. 
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be in fee, for life, or for a term of years, and for wliose life, efc. It 
cannot be said, therefore, that the former adjudication détermines 
nothing but the right of possession. It necessarily détermines ev- 
ery question of title, interest, or right under which the prevailing 
party daims. In the former action, the défendant Teal claimed to 
be the owner in fee of the lands in dispute hère. The court was 
required to détermine as to that claim, to détermine the nature of 
the estate upon which Teal's right of possession depended, and its 
détermination was against the claim of a fee-simple title. The 
court determined in légal effect that Teal took nothing in virtue of 
the two deeds to Fuller, except such interest as Berry, the husband, 
had in the premises at the time he executed the deed for himself and 
as attorney in fact for his wife to Fuller, and that was an estate by 
the courtesy in the wife's lands. It is argued against the estoppel 
of the former judgment, that the curative act bas created a new title, 
with which the défendant is invested. But it is not the province 
of the législature to croate rights or transfer property as between 
individuals. It may create a new rule of évidence by which exist- 
ing rights or titles are proved, and the act in question purports to 
do no more than this. It bas made certain instruments of writing 
admissible in évidence to prove title that were not before admissi- 
ble for that purpose. If the curative act of 1878 applies in the prés- 
ent case, its effect is to make the Fuller deeds admissible in évidence 
to prove the title claimed by the défendant, but the former adjudica- 
tion is not affected by the fact that évidence of title is available to 
him that was not available to his immédiate grantor in the former 
action. The right claimed by the défendant was determined in that 
action, and that détermination is final. 



PHILADELPHIA & R. COAL & IRON OO. v. DAUBE. 
(Circuit Court, N. D. Illinois. January 11, 1896.) 

QDAKANTT— CONSTBUCTIOIf OF CONTKACT— RBCEIVEBS. 

A guaranty that a flrm shall pay a corporation for ail coal It may 
thereafter sell to such flrm applies to sales of coal thereafter made to 
such flrm through the recelver of the corporation, since the appolntment 
of a receiver for property by a court of chancery does not transfer title 
to the property. 

Assumpsit by the Philadelphia & Reading Coal & Iron Company 
against Louis Daube. There was a verdict for plaintiffl. 

Motion for Judgment upon verdict rendered by the jury. The plaintiff is a 
corporation incorporated under the laws of Pennsylvania, and having a dépôt 
and yards in Chicago for the distribution and sale of coal. The flrm of Daube 
& Rosenheim were copartners, and engagea In business at Chicago as coal 
dealers. The défendant, Louis Daube, who is the f ather of one of the co- 
partners, on June 14, 1892, executed to the plaiiitiff a written instrument 
which récites that, "for the purpose of enabling Daube & Rosenheim to pur- 
chase coal on crédit" from the plaintiff, he guaranties that said flrm "shall 
promptly pay to it at the expiration of the time of crédit given for ail coal 



^84 ÎTSDEBAL EEPORTEE, vol. 71. 

tt bas sMd or may hereafter Bell to Daube & Rosenhélm on crédit, until tWa 
guaranty shall be revoked by notice In wrlting." It waives "any notice of the 
time or amount of purchases, or default of payment, or delays or extension of 
time of payment," consents ttiat "sucb extensions may at any time be made," 
and States that hls liabllity "shall cover any balance due or to become due, 
not exceeding $10,000." ïhe déclaration is upon tWs guai'anty, and allèges 
purchases of coal thereunder from the plaintift up to October, 1893, of which 
the balance unpald is $4,123.23. It is undisputed that Daube & Rosenheim 
made continuons purchases from the plaintitf, upon the crédit of thls guar- 
anty, up to February 20, 1893, and that payments had been made from time 
to time, leaving a balance then due of |t)00, according to plaintiff's contention, 
and a clear balance sheet, according to the contention of the défendant, as 
the result of certain statements rendered. Subséquent to February 20, 1893, 
and up to the dose of the dealings in question, in October, 1893, the pur- 
chases were continued in the same manner, from the same yards, and upon 
printed orders addressed to the plaintitt", but it is asserted in behalf of the 
défendant that thèse subséquent purchases wére made from the possession 
of a recelvership over the property of the plaintifC,— the orlgin or character 
of which is entirely unexplained by the évidence,— and are therefore not 
wlthin the guaranty. Although there was no direct contest regarding the 
amount of thèse later sales, there were questions of fact in référence to the 
application of payments, and the effect of statements rendered in fixing the 
amount due, which seemed to reqnire détermination by the verdict of the 
Jury. Therefore the case was submitted to the Jury for a spécial verdict, 
upon which answers were rendered, in effect, as follows: (1) That on Feb- 
ruary 20, 1803, there was due and unpaid to the plaintllï, for sales under this 
guaranty, the sum of $900; (2) that no purchases were made directly of the 
plaintlfC af ter that date, but (3) that ail subséquent purchases were made 
from receivers of the property and éffects of plaintilî; (4) that the balance 
due from Daube & Rosenheim for ail purchases both bef ore and af ter Feb- 
ruary 20, 189ÎJ, is the sum of $4,123.23, which the plalntiff is entitled to re- 
cover against the défendant. If the court shall be of opinion that such recov- 
ery may be had notwithstanding the foregoing flndinfrs. 

Ullman & Hacker, for plaintiff. 
B. M. Shaiïner, for défendant. 

SE AMAN, District Judge (after stating the facts as afcove). Thù 
plaintiff claims judgment for the entire sum of $4,123.23, while the 
défendant insists that the finding of a receivership after February 
20, 1893, limits the recovery to the sum of |900 then found due. 
In the considération of the question thus presented, the only serions 
difflculty arises out of the indeflniteness of the flnding of a receiv- 
ership. It fails to show either the source of the appointment of a 
receiver, or the character or extent of authority or possession, and 
this defect is occasioned by an entire want of évidence to establish 
a more definite finding. The plaintiff, in its déclaration, ignores 
the existence of any receivership, and, by its witnesses, asserts that 
ail the sales and deliveries of coal after February 20, 1893, as well 
as before, were made by the plaintiff as continuous transactions, 
and, in guarded terms, they deny knowledge of any actual inter- 
vention by a receiver; and there is no appearance in plaintifl's 
books of account of any change or intervention in the transactions. 
On the other hand, the invoices or statements of account which 
were rendered to Daube & Rosenheim for transactions subséquent 
to February 20th bear stamped upon their face the words, "The 
Finance Company of Pennsylvania, Commercial Agents for the 
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Receiver of" ; leaving the name of the plaintiff, as printed 

thereon, below this désignation. It also appears that signs were 
placed upon the yards and wagons of the plaintiff, bearing the same 
désignation; and Mr. Daube, of the purchasing flrm, testifies in 
gênerai terms that their porchases, after January 20th, were made 
from receiver s. The verdict of the jury is in favor of the latter 
contention, and it is now urged on behalf of the défendant, al- 
though not suggested at the trial, that, in the absence of explana- 
tion by the plaintiff of the source and character of the receivership 
so found, it must be presumed to be one arising within the cog- 
nizance of this court, and that the plaintiff cannot maintain this 
action, at least in the présent form. The question of practice — 
whether it was incumbent upon the plaintiff to explain the status 
of the purported receivership, and show that it did not interfère 
with its right to maintain the action in this jurisdiction, or whether 
a prima facie case was made by the plaintiff, and the burden was 
cast upon the défendant to show the facts as matter of défense — 
is not free from doubt, under the circumstances disclosed by the 
évidence. Presumptively the requisite information was at the 
command of the plaintiff. If it be assumed that the showing in 
the invoices of an appâtent substitution of receivers required some 
explanation upon the part of the plaintiff, I think it could not be 
carried to the extent hère urged, of raising a presumption that re- 
ceivers were appointed within the territorial jurisdiction of the 
court; and it would be futile to so rule upon this motion, in the 
face of the statements of counsel for défendant, in the course of the 
trial and on the argument, that no record of such fact could be 
found, and of the undisputed assertion by plaintiff's counsel that 
the proceedings in respect thereto were foreign, and in the circuit 
court of the United States for the Eastern district of Pennsylvania. 
Therefore, notwithstanding the unsatisfactory state of the record, 
I am satisfied that the direction of judgment should be based upon 
the undoubted fact that the receivership found by the jury was not 
of local appointment or jurisdiction, and that the receivers must 
be regarded as having the powers only which can generally be con- 
ferred by courts of chancery. So considered, the case is relieved of 
any question whether the action can only be maintained In the name 
or for the use of the receiver, as the doctrine is well established 
in the United States courts that a receiver in chancery has no 
extraterritorial jurisdiction, but "bis functions and powers, for the 
purposes of litigation, are limited to the courts of the state within 
which he was appointed." Booth v. Clark, 17 How. 322; Brigham 
V. Luddington, 12 Blatchf. 237, Fed. Cas. No. 1,874; Hazard v. 
Durant, 19 Ped. 471; High, Eec. § 239. An exception to this gên- 
erai rule is allowed in the case of spécial receivers of insolvent 
corporations, in whom powers are vested, for purposes of dissolu- 
tion, in the nature of those possessed by an assignée, either by 
provision in the act of incorporation, or in a statute of the home 
state; but the exception in such instance is distinctly based upon 
affirmative showing of the statutory source of power and appoint- 
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toent, whicb is controUing upon the corporation, and tàen the func- 
tions are net those of chancery receivers. Relfe v. Eundle, 103 
U. S. 222; American Nat. Bank v. National Benefit & Oasualty 
Co., 70 Fed. 420; Bood v. Whorton, 67 Fed. 434 And a further ex- 
ception was made in Ex parte Norwood, 3 Biss. 504, Fed. Cas. No. 
10,364, by allowing a foreign receiver to intervene in bankruptcy, 
under the provisions of the national bankruptcy acts, which was 
suggested as exceptional in Booth v. Clark. But the instant case 
cannot be presumed to be within either of thèse exceptions, or taken 
as one out of the gênerai rule, in the absence of évidence. 

This reaches the vital point of the controversy, — the proposition 
argued on behalf of the défendant that the contract of guaranty 
is not operative for any sales made by the receivers. The doctrine 
is elementary that a guarantor or surety may stand upon the strict 
letter of his contract, and can only be held to liability for an in- 
debtedness or cause arising within the clear terms of the obligation, 
and between the identical parties who are named in it. So it has 
been held that executors or administrators, continuing the business 
of their testator or intestate, could not hâve benefit of contracts 
of indemnity executed to the deceased as security for their trans- 
action in the interest of the estate, although in the same Une for 
which the sureties would hâve been originally liable to the deceased. 
Barker v. Parker, 1 Term E. 287; Fell, Guar. 175, 185. And the 
same rule is probably applicable to assignées in bankruptcy or in- 
solvency. Id. 185. In such cases, however, the légal title and 
rights of property become vested in the représentative; and there 
is a substitution of new parties, thereby working a discharge of 
surety obligations under the doctrine stated. The same resuit has 
been declared where there was a change in the members of a co- 
partnership, and for substantial changes in articles of incorporation, 
including one which increased the capital stock of a bank. Bank 
v. Kingman, 16 Gray, 473. But the appointment of a receiver by 
a court of chancery does not operate to transfer title to the proper- 
ty, or to dissolve the corporation. Pringle v. Woolworth, 90 N. 
Y. 502; People v. Bamett, 91 111. 422, Its whole effect is clearly 
stated in Union Bank of Chicago v. Kansas City Bank, 136 U. S. 
223, 236, 10 Sup. Ct. 1013, in which it is said in the opinion of the 
court, by Mr. Justice Gray: 

"A receiver dérives hls authority from the act of the court appolnting him, 
and not from the act of the parties at whose suggestion or by whose consent 
he Is appolnted; and the utmost elfect of hls appointment Is to put the prop- 
erty from that tlme Into hls custody, as an ofllcer of the court, for the benefit 
of the party ultlmately proved to be entltled, but not to change the title, or 
even the rlght of possession In the property." 

Under this définition, which is supported by abundant authority, 
I can find no ground for holding a substitution of new parties or 
change of relationship which can relieve the guarantor from liabil- 
ity on the subséquent sales. It is true that the court has interposed 
its agency, through the receiver, in the control of the business, 
but the corporation retains its title, "and even the right of pos- 
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session in the property." Its corporate existence and interests are 
unaffected, and it has the same corporate beneflt in ail the subsé- 
quent transactions as were its right before the appointment; 
for it is the established rule respecting corporations that their 
managing ofiflcers and directors are at ail times charged with the 
duty and liability of trustées for the creditors and ail parties in 
interest This change of management may well be likened to that 
which takes place when the stockholders, in honest effort for re- 
form, elect a new board of directors, and new agencies are substî- 
tuted in conducting the affairs, in which case, I présume, there 
would be no contention that existing contracts of the character in 
question would be released. 

The nature of this agency, as an "arm of the court of equity," 
has, however, given rise to certain distinctions from the gênerai 
rule applicable to agencies, and it is urged in défense hère that 
material altération in the relationship and rights of parties re- 
Bults from the following exceptions: (1) That, in an action by 
the receiver, set-off is not allowed in favor of the défendant for 
causes which accrue subséquent to the appointment. High, Eec. 
§§ 245-249. (2) That a receiver is not absolutely bound to adopt 
an executory contract which was entered into by the corporation 
before his appointment, but may be excused, by direction of the 
court, from continuing in its performance. Express Co. v. Rail- 
road Co., 99 U. S. 191, 200; 20 Am. & Eng. Enc. Law, 375. It 
is my understanding that, while thèse exceptions hâve been adopt- 
ed by the courts in many instances, it is only as rtiles of policy 
appropriate to the équitable jurisdiction; that they do not inter- 
fère with any of the common-law rights of contracting parties; 
that under the first-mentioned exception the guarantor would not 
be excluded from any défense or counterclaim which would be open 
under any circumstances to the principal debtors, in establishing 
the actual indebtedness under the contract covered by the guar- 
anty; and the second exception only dénies the purely équitable 
remedy of spécifie performance. I am unable to flnd in the relation- 
ship of a receiver any of the éléments which interfère with the rule 
established for the protection of guarantors, and feel constrained 
to hold that ail the sales were made as transactions of the plain- 
tiff, notwithstanding the receivership. Neither in the elaborate cita- 
tions submitted in the briefs of counsel, nor in the examination I 
hâve made, has any authority been found which would, in my opin- 
ion, justify an extension of that rule to the instant case. The rule 
is libéral and just, and should be strictly upheld, in the spirit which 
gave it adoption, but it should not be extended beyond the prin- 
ciples established. Therefore judgment will be entered against 
the défendant upon the verdict for $4,123.23. 
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EMPIRE STATEJ NAIL CO. v. AMERICAN SOLID LBATHBR BOTTON 

C(>. et ai. 

(Circuit Court, D. Rhode Island. January 15, IbOG.) 

No. 2,423. 

1. Res Judicata— Défense Conductbd by One not a Paktt. 

A corporation whlch assumes the défense of a patent Inf rlngement suit, 
brought agalnst one who purchased the Infrlnging articles from it, is 
estôpped by the Judgment to the same extent as If It had been a party. 

8. Same— Action ON Same and Différent Dbmands. 

An action for infringement by the making of certain articles is net an 
action upon the same elaim or demand as a prevlous action for the mak- 
ing of other precisely slmilar articles; and a judgment in the previous 
suit willrQnly be an estoppel as to the questions actually litigated. David 
Bradley Àlanuf'g Co. v. Bagle Manuf'g Co., 6 C. C. A. OUI, 57 Fed. 980, 
disapproved. Cromwell v. County of Sac, 94 U. S. 351, applied. 

TMs waÈ a suit in equity by the Empire State Nail Company 
against thie American Solid Leatlier Button Company and otliers for 
alleged infringement of a patent for an improvement in furniture 
nails. 

W. R. Perce, for complainant. 
W. B. Vincent, for respondents. 

OARPENTER, District Judge. Tliîs îs a bill to restrain an al- 
leged infringement of letters patent No. 370,614, issued September 
17, 1887j to Thomas F. N. iPinch, for improvement in furniture nails. 
The bill allèges that, in the yëar 1891, the complainant brought suit 
in the circuit court for the Southetn district of New York against 
Edward H. Faulkner and other s for an infringement of said letters 
patent by the sale of certain nails manufactured and sold to the 
respondents in that suit by the respondent hère, the American Solid 
Leather Button Company; that the said respondent hère assumed 
and carried on the défense of that action; that a plea was flled, set- 
ting up title to the patent in the American Company, which plea was 
traversed, ànd upon hearing was decided against the respondents, 
and that thereupon such proceedings were had that a final decree 
was made establishing the validity of the patent and ânding infringe- 
ment; that the respondents hâve infringed the lett«rs patent; and 
"that the furniture nails made and sold by thèse défendants, the 
American Solid Leather Button Company, and Charles E. Bailey, as 
its président, and William R. Talbot, as its secretary and treasurer, 
are furniture nails in ail respects idéntical with the furniture nails 
sold by them to Edward H. Faulkner, Edward D. Faulkner, and 
Francis E. Faulkner, and thereafter sold by the saiid Fâulkners, and 
held to be an infringement of the af oresaid letters patent sued upon 
herein by the decree entered in the suit of this complainant against 
Edward H. Faulkner, Edward D. Faulkner, and Francis E. Faulkner 
In the Southern district of New York above l'eferred to." The re- 
spondents answer, admitting that the decree was entered in the man- 
ner set out in the bill against Faulkner and others, and that they did 
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assume and carry on the défense of that suit; and they further an- 
swer that said Finch was not the original and first inventer of the 
invention described in patent, and deny infringement. The cause is 
heard on Mil and answer, and the question argued and noV to be 
decided is whether the former judgment estops the respondents to 
deny the invention by Finch and their infringement of the patent. 

In considering the question which, as it seems to me, is décisive of 
this issue, it becomes necessary in the first place to consider what is 
the meaning of the allégation that the nails made and sold by the 
respondents are "in ail respects identical" with those sold by Faulk- 
ner, and for the sale of which the former action was brought. The 
words in their literal meaning import that they are the same nails. 
The Word "identical," when used with any approach to accuracy, 
bas this import. But it seems improper to conclude, unless there be 
no alternative, that the respondents, who are manufacturers, are 
hère sued only in respect of nails sold by them to a single trader. It 
is to be observed that the words "in ail respects" would not prop- 
erly be used with the word "identical," if that word is to be taken 
in its literal sensé. The allégation of infringement charges making, 
using, and vending in the "district of Rhode Island, and elsewhere in 
the United States." This language suggests, indeed, but does not in 
strict accuracy imply, any sale except that of the nails afterwards 
sold by Faulkner. There is an allégation that the respondents hâve 
used nails which infringe the patent, and the nails so used are not 
a,lleged to be "identical" with the Faulkner nails. Taking the allé- 
gations literally, it might be said thàt the nails made and sold are 
the very same nails referred to in the Faulkner suit, while as to the 
nails used it does not appear that they are in any respect similar 
to those which were passed on in that suit. As throwing some light 
on the meaning of the word "identical," as used in the bill, I observe 
the following among the interrogatories addressed to the respond- 
ents: 

"(10) Whetier the said American Sollcl LeatJier Button Company did not 
manufacture the box of nails offered in évidence in said Faulliner suit, and 
marlied 'Complainant's Exhibit No. 9, Box of Défendants' Nails,' and aiso 
thé nails taken from said box and offered in évidence In said suit, and marked 
'Oomplalnant'B Exhibit No. 10, Samples of Défendants' Nails' 7 (11) Whether 
the said American Sclid Leather Button Company bas not made or sold 
such nails, or ones identical therewith, since the 20th day of Novèmbér, 
1888, and prior to the commencement of this suit?" 

On the whole, it does not seem to me possible that the word "iden- 
tical" is hère used in its literal meaning. I confess that I cannot 
construct any theory which will certainly défend my reading of the 
bill in respect to the matter now under considération, but I shall 
for the présent purpose take it for granted that the meaning of the 
bill is that the présent suit is brought for an infringement by the 
making of certain nails which are in ail respects similar to those 
which were sold by Faulkner. 

Passing now to the question of estoppel it is évident that the 
question is to be determined in ail respects as it would be if the re- 
spondents hère had been parties to the record in the Faulkner suit. 
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David Bradlej Manuf g Co. v. Eagle Manuf g Co., 6 C. 0. A, 661, 57 
Fed. 980. The extent to wMch a former judgmeût between tlie same 
parties is to be taken to be an estoppel is deflned in Cromwell v. 
Ooniity of Sac, 94 U. S. 351. Àccording to the rule tliere laid down 
the judgment in tke Faulkner case is a bar against thèse respondents 
if it be an "action upon the same claim or demand," and is no bar 
if it be an action "upon a différent claim or cause of action." The 
question, then, is whether an action for infringement by the makiag 
of certain articles is an action upon the same claim or demand as 
an action for the making of certain other precisely similar articles. 
I think the présent action is to be taken as an action for a différent 
claim or demand from that in the Faulkner suit, and must be put un- 
der the second class of cases as distinguished in Cromwell v. County 
of Sac. The court in that case, by way of illustration of the class 
of cases where there is no estoppel, cites Outram y, Morewood, 3 East, 
346; Gardner v. Buckbee, 3 Cow. 120; and Steam Packet Co. v. Sick- 
les, 24 How. 333. Thèse cases, like the case at bar, seem to me to 
be cases where the ground of the right is identical in both actions, 
and the invasion of that right is similar but not identical. I see 
nothing in the opinion of the suprême court which throws doubt on 
the validity of the rule laid down by Mr. Justice Story in Lawrence 
V. Vemon, 3 Sumn. 20, Fed. Cas. No. 8,146, that the test is "whether 
the same évidence will support both actions." In this case, if in- 
fringements are charged by the making, using, or sale of nails other 
than those sold by Faulkner, then it seems clear that the évidence 
which would support the Faulkner suit will not support this, and 
that évidence which would hère be proper would there hâve been 
irrelevant. The question hère raised is discussed by the court in 
David Bradley Manuf'g Co. v. Eagle Manuf'g Co., 6 0. C. A. 661, 57 
Fed. 980, 990, and the court there hold that a suit for a différent but 
similar infringement of a patent is a suit for the same claim or de- 
mand. The court say that: 

"The Inqulry should be dlrected to the question whether the right asserted 
by the party as the foundatlon of this suit Is the same right determlned by 
the prerlous action." 

But I flnd myself obliged to hold that this criterion is directly in- 
consistent with the doctrine laid down in the Case of Cromwell, 
where, clearly, not only the right asserted, but also the infraction of 
that right, must be the same in both cases, in order that the estoppel 
shall arise. It is also worth while to observe that in the David 
Bradley Manuf'g Co. Case the very question proposed to be raised 
had been raised and decided in the former case, so that there was a 
clear estoppel, whether the suit were for the same or for a différent 
cause of action; and the question hère raised was not therefore 
necessary to be decided in that case. It is to be noted also that ail 
the cases cited in David Bradley Manuf'g Co. v. Eagle Manuf'g Co. 
are cases in which the issue raised in the case at bar had been raised 
and decided in the former action, excepting Insurance Co. v. Bangs, 
103 U. S. 780, in which the two actions were for identical causes, and 
excepting also Elgin v. Marshall, 106 tJ. S. 578, 1 Sup. Ct. 484, which 
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décides no more than that a prior action for a similar but net iden- 
tical cause "might, and as to ail questions actually adjudged would, 
be conclusive as an estoppel." 

I observe also that it Is impossible to see how, as the court saya, 
in David Bradley Manuf'g Co. v. Eagle Manufg Co., if the test 
whether the présent suit is prosecuted for an infringement not in- 
volved in the prior adjudication "should prevail as the standard, a 
patentée could never be precluded from asserting the validity of his 
patent against subséquent infringements by the one who had by 
previous judgment obtained adjudication against its validity." There 
could be no adjudication against the validity of a patent unless in- 
validity were aJleged, proved, and found by the court; and in such 
a case, in either view of the question hère under considération, the 
owner of the patent would be estopped to allège validity. 

As the reasoning of the Cromwell Case seems to me to be clearly 
décisive of the case at bar, I think it must control the décision, and 
that the bill must be dismissed. 



GEAFF V. LOUIS. 
(Circuit Court, D. Nebraska. January 7, 1896.) 

1. JuDOMBNTS — Collatéral Attack. 

When a collatéral attack is made on the validity of judicial proceed- 
ings, the question whether the court whose order or judgment is attacked 
could, under any state of facts, hâve had jurisdietion, is always open to 
examination; but if it appears that such court had jurisdietion over the 
gênerai subject-matter, and the question is whether it had the right to 
proceed in the particular case brought before it, such right being dé- 
pendent upon the existence of certain facts, the court, by proceeding, ad- 
judges that it bas jurisdietion in the particular case, and thereby ad- 
judges the existence of the necessary facts; and this adjudication, being 
within its power to make, is, when made, bindir.g upon ail parties, unless 
reversed in a proper and direct proceeding, and Is not open to collatéral 
attack. 

S. Same. 

H. and others brought an action In a Nebraska court of compétent 
jurisdietion against G. and others, nonresldenta of that state, and flled In 
the clerk's offlce an affldavit for the purpose of securlng an attachment 
against the defendant's property in accordance with the procédure in 
that state. The clerk accordingly issued the attachment, which was 
levled upon land, the record title to which stood in G. 's name. After- 
wards, by due proceedings, judgment was entered In the action, the 
défendants being served by publication, and not answering, and the at- 
tached property was sold under the order of the court, and bought by 
one L. Subsequently one K, to whom G. had conveyed the land before 
the commencement of the attachment suit, but whose deed was not re- 
corded tlU after the sale to L., brought suit against L. to assert his tltle 
to the land, alleging that the affldavit upon which the attachment against 
G. & Co. was granted did not comply wlth the requirements of the Ne- 
braska statutes, Held, that the validity of the judgment of the Nebraska 
court could not be coUaterally attacked on such ground. 

Thia was a suit by E. D. GrafE against Jacob Louis to quiet title 
to certain land in Platte county, Neb. 
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George G. Bowman, for complainant. 

McAllister & Cornélius and Mahoney & Smythe, for défendant 

SHIEAS, District Judge. This case was submitted to the court 
apon an agreed statement of facts, and it therein appears that in 
the early part of the year 1888 one John Graff was the owner of the 
realty in dispute, the deed to him and ail prior conveyances being 
duly flled and recorded in Flatte county, Neb.; that on the 27th of 
Pebruary, 1888, said John Graff sold and conveyed the premises, by 
deed of gênerai warranty, to the complainant, E. D. Graff; that 
this deed was not flled for record in Flatte county until in May, 
1889; that on the 24th of March, 1888, an action at law was com- 
menced in the district court of Colfax county, Neb., by F. A. Hoff- 
stots and W. 0. Taylor, copartners, against the said John Graff, 
James J. Bennett, and Robert Marshal, copartners, to recover the 
sum of $24,888.75, the amount due on eight promissory notes exe- 
cuted by the défendants in that suit; that the défendants therein 
were nonresidents of the state of Nebraska, and no personal service 
of the notice was had upon them; that a writ of attachment was 
issued in that action on the ground that the défendants were non- 
residents of Nebraska, and served by levying on certain lands in 
Colfax county, and an auxiliary writ of attachment was issued to 
the sherifif of Flatte county, and was by him levied upon the realty 
situated in that county to which the record title appeared in the 
name of John Graff, he being one of the défendants in the attach- 
ment suit ; that due notice of the pendency of that suit was given 
by publication as provided for by the statute of Nebraska, and, no 
appearance being entered for the défendants, judgment by default 
wa& entered in the case, finding the amount due on the notes sued 
on, and ordering a sale of the realty attached; that such sale was 
duly made, the realty in the bill described being sold to Jacob Louis, 
the défendant herein, for the full and fair value thereof; that the 
sale so made was conflrmed by the court, and a sheriff's deed was 
executed to the défendant herein, and on the 26th of November, 
1888, was duly flled for record in Flatte county; that the levy of 
the attachment, the judgment and order of sale, the sale and confir- 
mation tbereofvthe payment of the purchase price by défendant, and 
the delivery and recording of the sheriff's deed ail took place some 
months before the deed to complainant was recorded, and the de- 
fendant purchased the premises, as above stated, without any knowl- 
edge or notice of the fact that John Graiî had conveyed the title to 
complaifiant. The présent proceeding in equity was brought by 
complainauf for the piirpose of quietihg the title to the realty situ- 
ated in Flatte county, and the contention of the complainant is that 
the validity of defendant's title dépends upon the validity of the 
proceedings in the attachment sliit, and the validity of thèse pro- 
ceedings dépends upop /thé questioij of whether there was a valid 
writ of attachment issued, which in turn dépends upon the question 
whether.the affldavit filed in the case as the basis for the issuance 
of the writ of attachment fuUy met the requirements of the statutes 
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of Nebraska, so as to justify the issuance of the writ The statute, 
after stating the several grounds justifying the issuance of the writ, 
provides : 

"An order of attachment shall be made by the clerk of the court in which 
the action Is brought in any case mentioned in the preceding section when 
there is flled in his otHce an aflidavit of the plaintiflf, hls agent or attorney, 
showlng: First, the nature of the plaintiïf's cl&^im. Second, that It is just. 
Third, the amount which the aillant belleves the plalntiff ought to recover. 
Fourth, the existence of some one of the grounds for an attachment enumer- 
ated in the preceding section." 

The affidavit for the attachment flled with the clerk reads as fol- 
lows, omitting the formai heading, stating the court and title of the 
case: 

"J. H. McCulloch, being flrst duly swom, déposes and says that he is one 
of the attomeys in the above-entitled action; that the said piaintiffs hâve 
commenced an action against said défendants in the district court of said 
county to recover the sum of twenty-four thousand eight hundred eighty-six 
and 'f/ioo dollars, with interest, now due and payable, from the défendants 
to the plalntiffs upon the défendants' promissory notes. And affiant fuither 
says that the said défendants are nonresidents of the state of Nebraska, and 
hâve lands in the counties of Douglas, Colfax, and Platte, in said state, sub- 
ject to attachment, and to the claims of said plalntiffs; and further alliant 
saith not." 

It is admitted by complainant that ail the other steps taken in 
the attachment suit, including the sale and exécution of deed to 
the défendant, were properly taken ; but it is claimed that the affi- 
davit submitted to the clerk did not meet the requirements of the 
section of the statute above quoted, in that it did not aver or show 
that the claim sued on was just, nor did it properly aver that afflant 
believed that plaintiff was entitled to recover the amount sued for. 
It is admitted by plaintiff that the affidavit suffi ciently states the 
nature of plaintiffs' claim and also the ground upon which the right 
to a writ of attachment was based, to wit, the nonresidence of the 
défendants; and the objections to the sufflciency of the affidavit are 
solely those above stated. 

Counsel for complainant bas cited in his brief a number of cases 
wherein it is held that the proceedings by attachment, being a spé- 
cial statutory remedy, must strictly follow the provisions of the 
statute;. and the affidavit, to be sufflcient, must set forth the statu- 
tory requirements positively, nothing being left to mère inference. 
In many of thèse cases the question was presented in a direct at- 
tack upon the validity or correctness of the attachment proceed- 
ings, in which the real point was whether there was réversible error 
in . the action of the trial court. Thèse décisions and the rea- 
soning therein bave but little application, if any, to a case wherein 
the attack upon the attachment proceedings and the title based 
thereon is made collaterally. The first point of inquiry, therefore, 
is whether the présent proceeding is a direct or collatéral attack 
upon the proceedings in the attachment suit, and, if it is a collat- 
eralàttack, then thé next question is, what matters are open to in- 
vestigation in an attack of that character upon the validity of the 
judgment rendered in the district court of Colfax county, and the 
v.7lF.no.5— 38 
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sale of the te&ltj based thereon? The présent proceeding is merely 
a suit in eqoily to settle and quiet the title to the realty in dispute. 
Nelther the complainant nor the défendant was a party to the at- 
tachment suit. This court cannot enter a decree ordering the judg- 
ment entered in favor of F. N. Hoffstots & Co. against Graff, Ben- 
nett & 06. to bè canceled, set aside, or modified in any respect or 
degree, for those parties are not before this court, and this court 
has no control over the record of the action and judgment pending 
in the district' court of Golf ax county. The présent proceeding is 
not to obtain a new trial in the attachment suit, nor to set aside 
the judgment for error, fraud, mistake, or accident. Whatever the 
decree may be in this suit, it will hâve no effect upon the record or 
judgment in the attachment case. It is clear, therefore, that the 
présent proceeding cannot be construed to be a direct attack upon 
the validity of the proceedings in the attachment case, but is merely 
a collatéral attack on the title based thereon; and the next ques- 
tion, therefore, is whether the objections made to the form of the 
attachment afiddavit are such that they can be of any avail in sup- 
port of a collatéral attack upon the validity of the title based upon 
the judgment rendered in that case. The necessity for clearly dis- 
tinguishing between the two modes of attack is apparent when 
the rights of a third party — as, for instance, an innocent purchaser 
for value at the exécution sale — are involved. If the attack is di- 
rect, as by motion or pétition for a new trial, or by appeal to a 
higher court, or by a pétition filed to vacate or modify the judgment, 
or by a bill in equity to set aside the judgment, ordinarily the court, 
having control over the original proceedings, and hating before it 
the parties to the litigation, can mold the relief to the equities of the 
case. Thus many omissions or errors may be corrected by allowing 
amendments. Innocent purchasers may be protected by subrogat- 
ing them to the rights of the plaintiffs, and in other ways. If, how- 
ever, the attack is purely collatéral, the court cannot protect the 
rights of third parties. In a collatéral attack the power of the 
court is ordinarily limited to adjudging that the rights or title based 
upon the judicial proceedings are void or that they are valid. Thus, 
in the présent case, if it should be held that the attachment pro- 
ceedings vcere void, then the defendant's title to the land would be 
invalid, and the défendant would lose the land; and the court could 
not afford him any protection or aid him in recovering the money 
by him paid at the exécution sale, and hence it is that in ail cases 
of collatéral attack a purchaser at the exécution sale can invoke 
to the fullest extent the protection of the rule that as against third 
parties an exécution sale and a title based thereon can only be im- 
peached by showing a want of jurisdiction or lack of power in the 
court ordering the sale. Thus, in Griflath v. Bogert, 18 How. 158- 
164, it is said : 

"The objections to this sale do not reach the power of the court or the 
authorlty of the sheriff to sell. The Issulng of an exécution on a judgment 
before the stay of exécution has elapsed, or after a year ànd a day, wlthout 
reylvlng the judgment, tlie want of proper advertlsemeuts by the sherltf, and 
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other llke Irregiilarltles, may be sufflclent ground for settlng aside the exécu- 
tion or sale on a motion of a party to the suit or any one Interested In the 
proceeding; but when the objections are waived by them, and the judiclal 
sale founded on thèse proceedings is conflrmed by the court, it would be in- 
jurions to the peace of the community and the seeurity of titïes to permit 
such objections to the tltle to be heard in a collatéral action." 

In Voorhees v. Jackson, 10 Pet. 449, a collatéral attack was made 
upon a title to realty situated in Ohio, which. title was based upon a 
judgment and sale made in an action against nonresidents, aided by 
an attachment, the objections to the validity of thie title being that 
no affidavit was filed with the cierk as required by the statute of 
Ohio; that the statutory requirement of nine months' notice by pub- 
lication of the issuance of the attachmënt did not appear to hâve 
been given; that the statute forbade a sale until after the expira- 
tion of twelve months from the return of the "writ of exécution, and 
it did not appear when the sale was in fact made. The court held 
that, as against a purchaser at the judicial sale, ail thèse matters 
must be deemed to be mère irregularities, not to be availed of in a 
collatéral proceeding; it being said: 

"That when power or Jurlsdiction Is delegated to any public offlcer or tri- 
bunal over a subject-matter, and Its exercise is conflded to his or their dis- 
crétion, the acts so doue are valld and binding as to the subject-matter; and 
indlvldual rights will not be dlsturbed collaterally for anything done in the 
exercise of that discrétion withln the authorlty and power conferred. The 
only questions which can arise between an indlvldual claiming a right un- 
der the act done and the public or any person denying tlielr validity are 
power In the offlcer and fraud in the party. Ail other questions are settled 
by the décision made or the act done by the tribunal or offlcer, unless an 
appeal or other revision of their proceeding is prescrlbed by law." 

To the same efEect are the cases of McNitt t. Turner, 16 Wall. 
352-366; Florentine v. Barton, 2 Wall. 210-216; Comstock v. Craw- 
ford, 3 Wall. 396-406; Mohr v. Manierre, 101 U. S. 418. 

In the case now before the court it is not denied that the district 
court of Colfax county is a court of compétent jurisdiction, nor is it 
denied that the statutes of Nebraska provide for the issuance of writs 
of attachmënt on the ground that the défendant is a nonresident of 
the State, and provide for service of notice by publication; so that a 
judgment good against the property attached can be rendered in an 
action against nonresidents having property within the state. It 
is admitted that, if the alTidavit filed with the clerk of the court in 
Colfax county had in ail respects complied with the requirements of 
the statute, the issuance of the writ of attachmënt would hâve been 
lawful, and the levy of the writ, the judgment, and subséquent sale 
would hâve conveyed a good title to the purchaser. It must, there- 
fore, be admitted that the district court had full power and jurisdic- 
tion to entertain the action brought by F. A. HofEstots & Co. against 
Graff, Bennett & Co. It had full power and jurisdiction, upon a 
proper showing, to issue a writ of attachmënt in aid of the plaintifE's 
claim therein. When the pétition and aftidavit for an attachmënt 
were filed, that court had jurisdiction over the question whether 
the plaintiiEs were entitled to the issuance of the writ, and it became 
its duty to décide that question; and its décision, no matter how 
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erroneoas It may in fact haye been, is binding upon every other court, 
as well ûs upon the parties to the action, and ail others claiming 
under them, uniess it bas been reversed or set aside by some tribunal 
having authority so to do. Tbe statute of Nebraska provides that 
the clerk of the court sball make an order for an attacbment when 
there iS âled in bis office an affldavit showing certain matters. Thus 
tbere is placed upon tbe clerk tbe duty of examining tbe affldayit in 
order to détermine wbetber it meets tbe requirements of tbe statute. 
By issuing tbe writ be afflrms tbat ail tbe prerequisites of tbe statute 
bave been complied witb. Wben tbe court grants judgment, and 
orders a sale of tbe attacbed property, and afflrtis tbe sale made, the 
court sustains its jurisdietion in tbe premises. In tbus acting botb 
clerk and court are acting witbin tbe limits of tbeir admitted power 
and jurisdietion, and tbeir action in tbe premises cannot be attacked 
collaterally. In Voorbees v. Jackson, supra, it is said : 

"The Une which séparâtes error In Judgment frbm the usurpation of power 
is verydefinite, and Is precisely that which dénotes thè cases where a judg- 
ment or decree is réversible only by an appellate court, or may be declared 
a nullity collaterally, when it is offered in évidence in an action conceming- 
the matter adjudicated, or purporting to hâve been so." 

It cannot be denied tbat wben tbe pétition and affldavit were filed 
in tbe district court of Colfax county in tbe case against Graff, Ben- 
nett & Co. it became tbe duty of tbe clerk,; in pursuance of tbe re- 
quirements of tbe State statute, to examine tbe same, in order to 
ascertain and détermine wbetber an order for an attacbment sbould 
be granted at tbe .request of tbe plaintiffs in tbat action. So, also, 
wben tbe court was asked to enter a judgment and order a sale of tbe 
attacbed property, it became its duty to ascertain wbetber tbe plain- 
tifïs were or not entitled tô the judgment and order prayed for, and 
tbe granting the judgment anid order of sale is a flnding that the court 
bas jurisdietion, whicb in turn is à décision tbat ail the steps neces- 
sary to'confer jurisdietion bavé in fact been taken. 

Tbus, in Colton v. Beardsley, 38 Barb. 29, it is said: 

"The test of jurisdietion is whether the, tribunal has powet to enter upon 
the inquity, and not whether Its conclusions in the eoui'£3 of it were rlght 
or wrons.!' : • . 

In Tallman v. McCarty, 11 Wis. 401, it is said: 

"Had the court or tribunal thé power, under any circumstances, to make 
the order or perform the act? If this be answered in thé affirmative, then 
its décision upon those circumstances becomes final and eonclusive, Until re- 
versed by a direct proceeding for that purpose." 

In Clary V. Hoagland, 6 Cal. 685, it is said : 

"The flrst point decided by any court, although it may not be in tenus, Is 
that the court has jurisdietion, otherwise it would not proceed to détermine 
the rights of the parties." . ^ 

In Thornton v. Baker, 15 R. I. 553, 10 Atl. 617, it is stated: 

"Where jurisdietion dépends on the flnding of a particular alleged fact, 
the exercise of jurisdietion itttplies the flnding of that fact." 

In Osborn' V. Sutton, 108 Ind. 443, 9 N. E. 410, tbe rule is stated tQ 
be tbat: 
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"The assumptlon of authorlty Is an assertion of jurisdictlon without any 
formai statement of the facts essentlal to glve jurisdietion." 

In Florentine v. Barton, 2 Wall. 210, in which case a collatéral 
attack was attempted on a title based upon an administrator's sale 
of land, the suDreme court heid : 

"In making the order of sale the court is presumed to hâve adjudged every 
question necessary to justify such order or decree," 

While there are cases to be found to the contrary, yet the decided 
weight of authorlty sustains the folio wing propositions, to wit: 
That where a collatéral attack is made on the validity of judicial 
proceedings, the question whether the court whose order or judgment 
is attacked could, under any state of facts, hâve had jurisdietion, is 
always open to examination; but if it appears that the court has 
jurisdietion over the gênerai subject-matter, and the question is 
whether the court had the right to proceed in the particular case 
brought before it, the right to proceed being dépendent upon the 
existence of certain facts, and the court by proceeding adjudges that 
it has jurisdietion in the particular case, the court thereby adjudges 
the existence of ail facts necessary to sustain the jurisdietion. And 
as this adjudication is within its power to make, it is, when made, 
binding upon ail parties, unless reversed by a proper and direct pro- 
ceeding to that end; and until thus reversed it is conclusive, and can- 
not be attacked in a collatéral proceeding. This being the rule, this 
court is not authorized in this proceeding to examine into the ques- 
tion whether the affldavit filed in the attachment suit in the district 
court of Colfax county did or did not fully meet the requirements of 
the state statute. That court has determined, in effect, that the aflS- 
davit was sufBcient. That court had the jurisdietion to détermine 
that question, and its décision, whether right or wrong, unless re- 
versed by that cotirt, or by some court having power to reverse or 
annul the décision, is binding and conclusive. It thus appearing 
that the défendant holds title to the land in dispute, which title is 
superior in equity to that asserted by complainant, it foUows that 
complainant's bill must be dismissed upon the merits, and at his costs. 



PHILADEII.PHIA MORTGAGE & TRUST CO. v. NEEDHAM et aL 

(Circuit Court, D. Nebraslia. January 7, 189C.) 

1. MOBTGAOES— FORECLOSURE — SaLB IN INVERSE ORDEB DP ALIENATION. 

Tlie rule as to sale of mortgaged premises under foreclosure, in the 
Inverse order of aliénation by the mortgagor, will not be strictly ap- 
plied where it would work injustice to any of the parties in interest. 

2. Samb— Maeshaling Liens. 

One S., owning a parce! of land which was subject to a mortgage to 
the P. Trust Co., divided the northern half of the parcel into three 
lots, B, C, and D, each of which he mortgaged, separately, to one M. 
Subsequently he sold lots B and D to other parties, subject to the mort- 
gages to M., but agreeing to pay the mortgage to the trust company. The 
trust Company afterwards brought suit to foreclose its mortgage on the 
whole parcel, and the owners of lots B and D asked that the southera half 



698 Fïa)EBAL EEPORTKK, vol. 71. 

of the parcel and lot should be sold, bef ore the sale of lots B and D. 
Eeld, that such procédure, whlch mlght resuit In destroylng the se- 
curlty of M.'s mortgage on lot 0, would be unjust to M.; and that, In 
order to preserve the equltles of ail parties, an appralsement should be 
had of the lots B, O, and D; that the southern half of the original parcel 
should be flrst sold, the costs of suit deducted from the proceeds, and 
the resldue applled on the trust company's mortgage; that the balance 
due on that mortgage should then be apportioned between lots B, 0, 
and D, accordlng to thelr appraised value; that lot should then be 
sold, and the proceeds applled flrst to the ascertained proportion of the 
trust company's mortgage, and then to M.'s mortgage, and the balance. 
If any, paid into court; that lots D and B should then be sold in the 
order named, being the inverse order of aliénation, and the proceeds dis- 
posed of as in the case of lot O, the balance being paid to the owners 
of the lots. 

Wharton & Baird, for complainant. 
Meikle & Gaines, for défendant Edward A. Mason. 
Kennedy & Learned, for défendants Herbert A. Doud and Emma E. 
Doud. 

SHIRAS, District Judge. The question at issne in this case arises 
upon tlie following facts: On June 25, 1888, Charles P. Needham 
and Mary E. Needham executed a mortgage on lot 11 in block 4 in 
Park Place, an addition to the city of Omaha, to secure the payment 
of the sum of |3,650, due to the complainant. Shortly after the ex- 
écution of the mortgage, Needham and wife sold and conveyed the 
property to William T. Seaman, subject to the mortgage to complain- 
ant. On the 12th day of November, 1888, Seanian executed a mort- 
gage to Edward A. Mason on the east 45 feet of the north 130 feet 
of lot 11, to secure the payment of the sum of $2,500; and on the 
same day he executed a mortgage to Edward A. Mason to secure the 
payment of f3,200 on the west 45 feet of the east 90 feet of the north 
130 feet of lot 11; and afterwards, to wit, on December 31, 1888, the 
said Seaman executed another mortgage to the said Mason upon the 
west 40 feet of the north 130 feet of lot 11, to secure the payment of 
the sum of $2,500. It thus appears that the north 130 feet of lot 11 
has been in fact divided into three parts, each of which has been 
separately mortgaged to Edward A. Mason, to secm-e separate debts 
or loans. For convenience sake, the south part of lot 11, not mort- 
gaged to Mason, will be called "A"; the west 45 feet of the north 130 
feet will be called "B"; the middle 40 feet will be called "G"; and the 
east 45 feet will be called "D." It f urther appears that on September 
24, 1889, Seaman sold to Elizabeth Dixon premises B, subject to the 
mortgages to complainant and Mason, but with an agreement that 
Seaman should pay the mortgage due complainant. Subsequently, 
Elizabeth Dixon conveyed premises B to Herbert A. Doud, subject to 
the Mason mortgage. On February 12, 1890, Seaman sold and con- 
veyed premises D to L. D. Holmes, subject to the Mason mortgage 
thereon, but agreeing to pay the mortgage to complainant. It thus 
appears that the légal title to premises A is now in Seaman, subject 
to the blanket mortgage held by complainant; that the légal title 
of premises is now in Seaman, subject to the blanket mortgage of 
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complainant and the separate mortgage held thereon by Mason; 
that the légal title of premises B is now in Herbert A. Doud, subject 
to complainant's blanket mortgage and the separate mortgage held 
by Mason thereon; and that the légal title of premises D is now in 
L. D. Holmes, subject to the complainanf s blanket mortgage and the 
separate mortgage held by Mason thereon. 

This proceeding is brought by the complainant for the pnrpose 
of foreclosing the mortg.,ge held by it upoa the entire premises, 
known as "lot 11 in block i in Park Place"; and the case is now ready 
for a final decree of foreclosure, the only disputed question being 
that touching the mode of sale under the facts already stated. 

On behalf of the défendants Doud and Holmes, it is claimed that 
the premises A and C should be first sold, because the title thereto is 
yet in Seaman, who stands in place of the common grantor and mort- 
gagor; and that the gênerai ruie that the subdivisions of the property 
should be sold in the inverse order of aliénation should be followed 
in this case, it being admitted that the courts of Nebraska adopt that 
rule in directing sales of mortgaged property. The rule upon this 
subject in force in the state of Nebraska is the rule to be followed by 
this court, as is directly held by the suprême court in Orvis v. Powell, 
98 U. S. 176. Admitting, then, that, ordinarily, the rule is that, 
where portions of mortgaged property are subsequently sold by the 
mortgagor, the order of sale upon a foreclosure of the mortgage will 
be that of the inverse date of the conveyances to the several purchas- 
ers, nevertheless it is true that this gênerai rule will not be literally 
enforced when to do so would work injustice to any of the parties in 
interest. Thus, in 2 Jones, Mortg. § 1621, it is said: 

"The rule is not, however, applied In any case where Its application 
would work Injustice. It Is not applied where the mortgage does not rest 
alike upon the whole of the land, nor dœs it apply to a sale of the equity 
of rédemption upon exécution for a debt other than that secured by the 
mortgage." 

Touching the premises A, the title to which yet remains in Seaman, 
and upon which rests only the lien of the blanket mortgage held by 
complainant, it is clear that, equitably, thèse premises should be flrst 
sold, and the net proceeds, after payment of costs, should be applied 
upon the mortgage debt due complainant. 

Upon part of the défendants Doud and Holmes, it is urged that 
premises C should be next sold, because the title thereto remains in 
Seaman. If the only parties interested were the complainant, the 
défendant Seaman, and the défendants Doud and Holmes, this conten- 
tion would be well founded; but how would this course afîect the 
rights and priority of Mason, who holds a mortgage upon premises C, 
prior in time to the conveyances to Doud and Holmes ? If premises C 
should be ordered sold next to A, it is clear that an inéquitable bur- 
den would be cast upon Mason for the beneflt of Doud and Holmes. 
Thus, if premises C should be sold for just enough to pay the balance 
due complainant, after applying the proceeds realized from the sale 
of the premises A, then the lien of the complainant's mortgage upon 
premises B and D would be discharged, thus beneflting Doud and 
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Holmes, the présent owners thereof ; but this benefit to them would 
resuit in whoUy destroying the security held by Mason upon prem- 
ises C. Unless premises should sell for enough to pay the balance 
due complainant and the sum secured to Mason thereon, of which 
there is no probability, the selling premises C next in order to A 
would work the greatest injustice to Mason; and there is no princi- 
ple of law or equity which would justify a court in so ordering a sale 
of the mortgaged property as to favor Doud and Holmes at the ex- 
pense of Mason, whose rights and equities, are prier in time to those 
of the other défendants. If Mason held a blanket mortgage upon the 
premises B, 0, and D, to secure the entire sums due him, a sale of 
premises C in the manner proposed would cause no injury to him; 
and the same would be true if the rule of selling in the inverse order 
of aliénation was followed as to the remaining portions of the mort- 
gaged tract. As Mason, however, does not hold a blanket mortgage 
covering lot 11, but has a separate mortgage on premises B, C, and D, 
the lien of each being coniined to the premises described in each 
mortgage, it is clear that the enforcement of the rule to sell in the 
inverse order of aliénation would resuit in def eating the priority to 
which Mason is justly entitled; and the court is not required to 
blindly follow the letter of the rule when it is apparent that to do so 
will resuit in defeating the spirit of the rule, and in setting aside 
prier established rights and equities. In cases like the one under 
considération, it is within the power of the court to order the entire 
property to be sold, free from ail liens, and to protect the priorities 
of the parties in interest in the order raade for the distribution of the 
proceeds; or the court'may order a sale of the realty in parcels, when 
that course promises the best results, and may apportion the liens 
upon the several parcels, as they rightfully and equitably exist, in 
order that the parties and bidders at the sale may know what burdens 
rest upon each parcel, and how distribution is to be made of the pro- 
ceeds of such sales. Shepherd v. Pepper, 133 U. S. 626-650, 10 Sup. 
et. 438. 

For the proper protection of the rights of the several parties in 
this case, it is necessary that the property covered by complainant's 
mortgage should be sold in parcels, and not as an entirety. As be- 
tween complainant, Seaman, and Mason, the facts require that the 
amount due upon the blanket mortgage held by the complainant 
should be equitably apportioned among the premises B, C, and D, in 
proportion of the value thereof. An appraisement should therefore 
be had, for the purpose of ascertaining the relative value of thèse 
several parcels. Premises A should be flrst sold, and, from the pro- 
ceeds thereof, provision should be made for the payment of the costs, 
the amount of which can be ascertained, at least -approximately, by 
the master préviens to the sale; so that, when sale is made of prom- 
ises A, it.can at once be known, the amount left unpaid upon com- 
plainant's imortgage, and which is to be apportioned between prem- 
ises B, C, and D, according to the appraised value of each. Then 
premises C should be next offered for sale, the master stating the 
amount of the liens thereon, being the apportioned amount of the 
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balance due upon complainant's mortgage, and the amount due to 
Edward A. Mason upon his mortgage thereon. The proceeds real- 
ized from the sale of premises G will be applied — First, to the pay- 
ment of the apportioned amount due to complainant ; second, to the 
amount due Mason upon his mortgage upon thèse premises ; and the 
balance, if any, will be paid into court, subject to its further order. 
Premises D should then be offered for sale, the master stating the 
liens thereon to be the apportioned amount due complainant and the 
amount due Mason on his mortgage thereon. The proceeds realized 
from the sale of premises D will be applied — First, to the payment 
of the apportioned amount due to the complainant; second, to the 
payment of the sum due to Mason on his mortgage thereon; third, 
the balance, if any, to be paid to L. D. Holmes. Lastly, premises B 
should be offered for sale, the master stating the amount of the liens 
thereon, being the apportioned sum due to complainant and the 
amount due Mason upon his mortgage; and the proceeds realized 
therefrom will be applied to the payment — First, of the apportioned 
sum due complainant; second, of the amount due upon the Mason 
mortgage; and the balance, if any, will be paid to Herbert A. Doud. 
If the amount realized from the sale of the premises A should not be 
enough to pay the costs, as estimated by the master, the différence 
left unprovided for must be added to the sum due to complainant 
upon the mortgage held by it, and the total of thèse sums must be 
taken to be the amount to be apportioned upon the several premises 
B, G, and D. 

By this method of sale, it seems to the court that the rights and 
equities of ail the parties will be fairly protected. As the several 
parcels B, G, and D are thus offered for sale, the parties interésted in 
each parcel will know what sum it is necessary to bid in order to pro- 
tect their rights in that parcel, without being burdened with liens 
properly belonging to the other parcels; and the probable resuit will 
be that each parcel will be sold for the largest sum obtainable there- 
for, and thus the rights of ail will be advanced, and their equities will 
be protected, so far as it is possible for the court to accomplish that 
end. 

A decree should therefore be prepared in which the amount now 
due complainant upon its blanket mortgage should be stated, and also 
the amounts now due to Mason upon the separate mort gages held 
by him; and a foreclosnre sale should be ordered, the order of sale 
being in accordance with the views herein expressed. 



MERCANTILE TRUST CO. v. ST. LOUIS & S., F. RY. CO. 

(Circuit Court, E. D. Missouri, E. D. January 13, 18%.) 

No. 3,768. 

Railroad EBCEivETiSHip — Leasbd Lines— Disafpirmance of Leases. 

During the years 188(i and 18S7 four railroads Connecting with the Une 
of the S. Ry. Co. were leased by separate leases, for long tenus, to that 
Company. At tlie tlme of making the leases, each of the lesaor com- 
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^ panles made an Issue of bonds, secured by mortgage, and the leases pro- 
vided for minimum rentals équivalent to the Interést on such bonds, 
to be paid directly to the bondholders. By the provisions of such leases 
the S. Ey. Oo. also became the owner of practlcally ail the stock of the 
lessor companles. Subsequently the S. Ky. Co. made a mortgage of 
ail its property, Includlng Its Interest as lessee In the leased Unes and 
the stock of the lessor companles, to the M. Trust C!o., to secure an 
Issue of bonds. The M. Trust Co. covenanted that. In the event of 
Its taking possession of the mortgaged property, It would operate the 
rallroads of the mortgagor, coUect its Income, and pay therefrom, among 
other things, ail amounts due for principal or Interest of any of the 
bonds or obligations of the S. Ry. Oo., and, after, such payments, would 
apply the net income to the interest on the mortgage made to it. The 
M. Trust Co. afterwards flled a blll for the foreclosure of this mortgage, 
in which It averred that It was Important to hold the System of the S. Ry. 
Oo. as a unit, and prevent the exercise of rigbts of re-entry by the lessor 
companles, but the recelver appointed In the foreclosure suit after- 
wards appUed for leave to disafflrm the leases from such lessor com- 
panles, whlch application was opposed by the trustées of the mortgages 
made by those companles. Upon a référence to a master, It was found 
that none of the leased Unes were earning enough to pay in full the 
rentals under the leases, but It appeared that this flnding was based on 
the business of an exceptionally bad year, which might be supposed not 
to be a falr criterlon; and It also appeared that the leased Unes were 
valuable feeders to the main Une for through business. The master found 
that equlty required the recelver to make good the deficiencies in the 
eamlngs of the leased roads from the earnlngs of the whole Une, and 
that, for the advantage of the trust conflded to the recelver, none of the 
leases should be disatHrmed. Helâ, that such conclusion was correct, 
both In considération of the peculiar facts of the case in regard to the 
situation of the several roads and beoause, while the question was one 
between the trustées for the bondholders of the leased roads and the 
M. Trust Co., trustée In the mortgage on the whole System, the latter 
Company had agreed. If It should take possession of the road, which It 
had donc Indlrectly by foreclosure proceedings, to apply the earnings of 
th'e whole road to the payment of the Interest on the bonds of the leased 
roads, before payment of the Interest on the bonds secured by Its mort- 
gage. Quincy, M. & P. R. Co. v. Humphreys, 12 Sup. Ct. 78T, 145 U. S. 
82, and St Joseph & St. h. R. Co. v. Humphreys, 12 Sup. Ct. 795, 145 U. S. 
105, distingulshed. 

In the matter of the receiyers' pétition for authority to disafflrm 
contracta with certain leased lines. On exceptions to master's re- 
port. 

Alexander & Green and J. E. McKeighan, for complainant. 
E. D. Kenna, for receirers. 

Noble & Shields, Gleed, Ware & Gleed, Burrill, Zabriskie & Bur- 
rill, and L. P. Parker, for défendant. 

ADAMS, District Judge. By the order appointing receivers in 
this case, made on the 23d day of December, 1893, they were re- 
quired to take possession of and operate the railroads and proper- 
ties of the défendant, including such as "it holds, controls, or opér- 
âtes under lease," etc. At that time the défendant held, controlled, 
and operated under separate leases executed during the years 1886 
and 1887, for long terms of 98 or 99 years, among other railroads, 
the following: The St. Louis, Salem & Arkansas Eailway, called 
the "Salem Branch"; the Kansas Gity & Southwestern Railroad, 
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called the "Beaumont Branch"; the St. Louis, Kansas & South- 
western Eallroad, called the "Anthony Branch"; and the Kansaa 
Midland Railroad, called the "Midland Branch." By an order made 
on the 12th day of September, 1894, the receivers were given until 
the 12th day of December, 1894, within which to détermine whether 
it was to the advantage of the trust committed to them to adopt, 
among other executory contracta, the leases under which the défend- 
ant was operating thèse several branches. On the 8th day of De- 
cember, 1894, the receivers presented a pétition setting forth in 
détail the reasons why, in their judgment, the leases of said branches 
should not be adopted, and recommending that an order be made to 
that effect. By an order made on that day this pétition was refer- 
red to George D. Reynolds, Esq. spécial master, with instructions 
to hear and détermine the same, and report "whether it is to the 
advantage of the trust confided to the receivers in this cause that 
such leases should be disafflrmed by them." Before proceeding with 
the hearing, the master was required to give notice thereof to each 
of said lessor railroads or branches, and to each trustée in any 
mortgage executed by them under which there were any outstand- 
ing bonds. Like notice was also required to be given to the trustées 
in any and ail other underlying mortgages covering any portion of 
the System of raiiways in the possession of the receivers. Thèse 
notices were ail given, and pursuant thereto the complainant, the 
Mercantile Trust Company, and the trustées in the several mort- 
gages hereinafter referred to, executed by the Salem Branch, the 
Beaumont Branch, the Anthony Branch, and the Midland Branch, 
appeared before the master and were heard. 

The complainant is the trustée in what is known as the "consol- 
idated mortgage," executed by the défendant company under date 
June 11, 1891, conveying ail its property, including its interest as 
lessee in said branch roads, to secure the payment of an issue of 
bonds amounting to $50,000,000. This is the mortgage sought to 
be foreclosed by this suit. Contemporaneous with the exécution 
of the several leases by the branch roads already mentioned to the 
défendant company, the said branch roads, each for itself, executed 
mortgages to secure the payment of an issue of bonds made by them 
respectively. By the covenants of the several leases the défendant 
company agreed to pay a rental, in semiannual installments, adjusted 
so as to fall duewhen thecoupons matured on the bonds. Theamount 
of this rent depended upon the gross earnings of the lessor com- 
panies, but in no event was it to be less than the amount required 
to meet the interest on the bonds. By the provisions of thèse 
leases, the défendant company became the owner of practically 
ail the capital stock of each lessor company, and obligated itself, 
in case of default by the lessor companies, to pay the interest due 
from them on their bonds directly to the trustées of their bond- 
holders, or to the bondholders themselves. There appear to be 
several other issues of bonds by the défendant company, secured 
by underlying mortgages on the whole or some parts of its rail- 
way, but none of the û-ustees named in thèse mortgages appeared 
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beifore the master, or took any interest in the matter. The reason 
for this is obvious from the record. The income of the road is en- 
tirely sufiacient to insure the pajment of their interest as it matures. 
The real controversy, therefore, is between the Mercantile Trust 
Company, representing bondholders under the Consolidated mort- 
gage of 1891, and the several trustées representing the bondholders 
under the prior mortgages of the four several branch roads. 

The master finds that neither of thèse branch roads makes net 
earnings sufiQcient to pay the interest on their bonded indebted- 
ness, whiçh, as already obserred, is the minimum rental reserved 
in their several leases to the défendant company. He also flnds 
that the net income derived by the receivers from the opération of 
ail the rqads of the défendant company in their hands is suflScient 
to pay the interest on ail mortgage bonds (including those of the four 
branches under considération) prior in time and right to the bonds 
issued under the Consolidated mortgage, but is not sufflcient to pay 
the interest also on the last-mentioned bonds. The amount requir- 
ed to pay the annual interest on the bonds of the four branch roads 
is $193,380. The real question for détermination, therefore, is 
whether this last-named sum shall be paid annually to tlie bond- 
, holders of the branch lines, and their roads be kept, managed, and 
. operated by the receivers, or whether thèse branch roads shall be 
surrendered by them, this outlay saved, and this amount flnally be 
added to the security of the bondholders under the consolidated 
mortgage represented by the complainant in this case. 

The master, in his report, calls attention to the averments of the 
pleadings, the language of relevant leases and mortgages, and the 
orders of court heretofore made in this case (ail of which, so far as 
deemed material, will be hereafter noticed), and, after analyzing 
and considering the testimony taken by him, reports to the court 
as foliows: , 

"First. That none of sald leased Unes are at tlie présent time, even when 
allciwed a fair and reasonable arbitrary division of through rates on trafflc, 
earning In themselves an amount sufflcient, after paying operating expenses 
and taxes, to pay the rental in f ull under the varions leases under which 
they are operated by the receivers. Second. That equity in the admin- 
istration of their trust, considering ail the facts and circumstances in the 
case, does require the receivers to malte gbod any deflciency in earnings dl- 
rectly derived from the said four leased lines, neoossary to pay operating 
expenses, taxes, and rental, eut of the earnings of the whole line. Third. 
That in considération of ail the facts in the case as shown by the évidence 
adduced before me, it is to the advant.age of the trust confided to the re- 
ceivers in this cause by the court that none of such leases should be dis- 
afflrmed by them." 

In due time the complainant and each of the trustées for the 
branch bondholderâ flled exceptions to the master's report. Said 
trustées, in their exceptions, do not question the conclusion reached 
by the master, but only the correctness of some of his flndings. 
On the argument their exceptions were practically abandoned. The 
exceptions of the Mercantile Trust Company challenge the correct- 
ness of the conclusion reached by the master. His conclusion of 
fact that the branch lines do not earn a net amount sufflcient to pay 
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theîr rentals is based chiefly upon the results of tte business of the 
year 1894. The failure of crops, and the gênerai dépression of 
business during that year, and the prier systematic diversion of 
traffic from thèse branches by reason of the business expediency 
of furnisliing the long haul to the Atchison, Topclca & Santa Fé 
Eailroad Company, to which the stock of the défendant company 
belonged, afford some ground for believing that the business of 
the year 1894 does not afford a fair criterion for measuring the real 
earning power of thèse branches. Again, the opinions of experts ; 
the fertility and gênerai thrift of the réglons through which thèse 
branches run, and the probable natural increase of business fur- 
nished bythem,as feeders,tothe main line; the disproportion between 
the gross earnings contributed to the main Une by the branches 
and the necessary increase in the gross expenses of the main Une 
occasioned by the business contributed by the branches,— ail hâve 
a strong tendency to show that it would not be advisable to disrupt 
the System by surrendering the branches; in other words, that it 
would not be to the advantage of the trust under administration, to 
dismember its corpus. This view dérives strong support from the 
fact that intelligent men, keenly alive to their own interests, and to 
the interests of the corporation they represented, studiously provid- 
ed in their contracts acquiring thèse branches, and in their subsé- 
quent dealings with them (ail of them of comparatively récent date), 
for such treatment of thèse branches as practically merged them 
with the main line, requiring them to be operated as a continuation 
and extension of the main line, and as a unit with it. The com- 
plaînant itself, at the time of instituting this suit was of the same 
opinion. The seventh paragraph of the original bill of complaint 
states, in substance, that the bonds secured by the varions mortgages 
made by the défendant and the several branoh-road companies are 
each capable of separate default and of separate foreclosure of such 
part of the raiiroad System of défendant rai Iway company as is cov- 
ered by them, and complainant avers "that a separate foreclosure 
of any one of said mortgages or liens would be disastrous to the 
entire system," It is further averred in the original bill that the 
railroads and property as now held and controUed by the défendant 
railway company "forms an important trunk line, which constitutes 
one of the most important ingrédients of its value, and that its sev- 
erance would resuit in a ruinons sacrifice of every interest in the 
property; that, unless this court, in view of the impending and in- 
évitable default as aforesaid, will deal with the property as a single 
trust fund, and take it into judicial custody for the protection of 
every interest therein, individual creditors will assert their remedy 
in différent courts in said several counties; * * * that divers 
of the lessors of the railroads now operated by the défendant as 
aforesaid may enforce the re-entry covenants of their leases; that 
a continuai default of the mortgage debts may, by the terms of the 
varions mortgages, produce the immédiate maturity of ail the bonds 
secured by said mortgages; that a vast and unnecessary multiplicity 
of suits will resuit, and a most important and valuable property will 
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be ^aamembCTed by the clashing decrees of maaiy courts at the suîts 
of separate creditors; • • • that the unity of the property and 
its integrity as a whole, as now held and operated, constitutes one 
of the most important éléments of its value, and that to permit ita 
seyerance" will resuit in ruinons sacrifice of every interest in said 
property; ♦ ♦ • that unless such a course is pursued, to wit, 
the taking of the property into judicial custody, said property will 
be dismantled, dissipated, and dismembered, andvast sums of money 
will be lost to the varions creditors and stockholders of said Com- 
pany, and the public interests seriously affected." Thèse averments 
were admitted to be true by the défendant company in the answer 
filed by it to the bill of complaint; and on motion of the Mercantile 
Trust Company the court at once appointed receivers, with plenary 
powers to take immédiate possession of ail and singular lie rail- 
roads and properties of the défendant company, and "to continue the 
opération of said railroad and System, and every part and portion 
thereof, and to run, manage, and operate said railroads, and such 
other railroads as the said défendant railway company holds, con- 
trols, or opérâtes under lease, contract, arrangement, or otherwise, 
and as heretofore run and operated." It is trUe, thèse averments 
and orders do not operate as an estoppel against the complainant in 
the assertion of its présent demand (New York, P. & O. E. Ck). v. 
New York, L. E. & W. R. Co., 58 Fed. 268, 282), but they are serions 
and solemn déclarations of record, against intereat, supported by af- 
fidavit, and acted upon by the court They are, theref ore, entitled 
to and should receive due considération in the détermination of the 
question of fact before the court. 

It must be admitted that the foregoing considérations cast much 
doubt upon the wisdom of the recommendation of the receivers to 
disrupt the System Uy surrendering thèse promising feeders. But 
hère the court is confronted with what is called controUing author- 
ity. The cases of Quincy, M. & P. B. Co. v. Humphreys, 145 U. S. 
82, 12 Sup. et 787, and St. Joseph & St L. B. Co. v. Humphreys, 145 
U. S. 105, 12 Sup. et 795, hold, in substance, that in cases where the 
net earnings of leased lines as operated by the receivers are not suf- 
flcient to pay the rentals, the earnings of the main Une or the pro- 
ceeds of the sale of the trust property ought not to be diverted to 
making up such defldency. It is further held in thèse cases that 
receivers, by reason simply of their appointment and taking posses- 
sion of leased lines, incur no liability, as assignées of the lessees, to 
pay the rent reserved in the leases; that they hâve a reasonable 
time after taking possession within which to consider whether it is 
for the best interests of their trust to adopt such leases. It may be 
remarked hère that the receivers in this case, having presented their 
recommendation to abandon the leased Une in question, during the 
time flxed by an order of court for them to act, are, according to 
the doctrine of the Humphreys Cases, supra, under no légal obliga- 
tions, as assignées of the lessees, to pay the rent reserved in the, 
leases. The complainant claims that this court should follow the 
doctrine of thèse cases, and permit the receiver to surrender the 
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branch lines in question, This would doubtless be so If the case at 
bar presented no other features than those presented in the Humph- 
reys Cases, snpra. But, in my opinion, there are several distin- 
gnishing différences between the cases. In the first place, the 
Humphreys Cases presented few, if any, of the peculiar facts or 
broad équitable considérations presented in this case, and already 
adverted to. Again, the receivers were appointed in those cases at 
the instance of the mortgagor, and no représentations of the trustée 
for the bondholders were made to the court to induce it to act, and 
no such recommendations were relied upon bj the court in making 
the order of appointment. Inthenext place, the suprême court, in its 
opinions in the Humphreys Cases, takes manifest pains to saythat the 
, mortgagees never consented to hâve the rentals charged upon the 
property in préférence to their mortgages. In the first case (145 U. 
S. 104, 12 Sup. et. 787) the court says: '*Nor did the mortgagees con- 
sent to hâve the claim charged upon the corpus of the property in 
préférence to their mortgages." In the second case, on page 115, 
145 U. S., and page 795, 12 Sup. Ct, the court says : "And we find 
no assent by the mortgagees to the allowance of this claim as 
against them." Thèse références clearly indicate that, if there was 
such assent, a différent resuit would hâve foUowed. In the case at 
bar I believe there is not only such assent, but a contract obliga- 
tion, so far as the Mercantile Trust Company is concerned, requir- 
ing the payment of the interest on the bonds of the four leased lines 
in question prier to any claim it has under the Consolidated mort- 
, gage. It must be remembered, as already shown, that this contro- 
versy is really and solely between the Mercantile Trust Company, 
as représentative of the holders of the bonds secured by the Consoli- 
dated mortgage of 1891, and the several trustées in the mortgages 
executed by the four branch lines in 1886 and 1887, as représenta- 
tives of the holders of the bonds secured by them. 

The défendant company conveyed to the Mercantile Trust Com- 
pany by and in its Consolidated mortgage ail its main line and 
branches, including its interest as lessee in the leases of the four 
branch roads in controversy, ail speciflcally described in the mort- 
gage; and also transferred pradàcally ail of the capital stock of the 
several corporations owning thèse four branches, thereby vesting the 
Mercantile Trust Company, under conditions expressed in the mort- 
gage, with full power to operate and control thèse branches. The 
défendant company, at the time of this conveyance to the Mercan- 
tile Trust Company, was under obligation, created in the several 
leases to it from thèse branch lines, to pay the interest on their bonds; 
and this obligation was known to the Mercantile Trust Company 
when it took the Consolidated mortgage conveying to it the proper- 
ties already referred to. In considération of the conveyance to it as 
aforesaid the said Mercantile Trust Company covenanted, in the event 
of such default on the part of the mortgagor as entitled it, under 
the terms of the mortgage, to take possession of the mortgaged prop- 
erty, and in the event of taking such possession, as followB, to wit: 
; To "operate said railroads, and conduct the business of the railway 
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conapany, and exercise the franchises pertaining thereto, and receire 
ail toUs, rents, income, and profits from said railroad and other 
property, and the interest upon ail bonds and the dividends upon ail 
shareâ of capital stock then held by the trustée under the provisions 
of this mortgage, and from such receipts to pay ail expenses of taking 
possession of said railroads and other property, and operating said 
raUroads and conducting said business, and the expenses of such 
repairs, replacements, altérations, additions, and improvements to the 
mortgaged property as the trustée shall deem needful, and ail taxes 
due upon any of the mortgaged property, and ail amounts due for 
interest or principal of any of the bonds or other obligations of the 
railway company secured by any mortgages or pledges prior in lien 
to this mortgage; and, after deducting such expenses and payments, 
and retaining a reasonable compensation for the services of the 
trustée in connection with the making of said entry and taking 
possession of said railroads and other property, and operating the 
same, and conducting the said business, to apply the net income to 
the payment of any interest previously due or becoming due during 
such" possession on bonds secured by this mortgage." The trustée, 
the Mercantile Trust Company, also covenanted, in thé event of such 
def ault on the part of the mortgagor as entitled it, under the terms 
of the mortgage, to sell the mortgaged property at public auction, 
and in the event of such sale, as f oUows, to wit: "To cause ail of the 
railroads ànd other property there secured by this mortgage, includ- 
ing ail sharés of capital stock and bonds held in trust under the pro- 
visions hereof, to be sold as one property at public auction," etc. To 
say nothing now of the obligations cast upon the Mercantile Trust 
Company by feason of this last-mentioned covenant, I am of the opin- 
ion that the first-mentioned covenant constituted a contract on the 
part of' the Mercantile Trust Ccmpaûy, trustée in the mortgage, in 
the event it took possession of the railroads of the défendant com- 
pany for condition broken, to pay the interest on the bonds of the 
four branch roads in question, as obligations of the mortgagor, be- 
fôre it should àpply the net income to the payment of any interest 
due or to become due on the bonds secured by the consolidated mort- 
gage held by it. And this is ail that is now asked by the trustées 
representing the holders of the bonds of the leased Unes. But it is 
said by counsel for the Mercantile Trust Company that it did not 
tâke possession of the mortgaged property. True, it did not do it 
directly, but it did it indirectly. It resorted to a concurrent remedy, 
prôvided by the mortgage, to accomplish the same purpose. It insti- 
tuted a foreclosure suit, and prayed the court to take the possession. 
The court did so, and has been, and now is, operating the railroads 
and conducting the business exactly as the trustée, the Mercantile 
Trust Company, might hâve done had it taken possession for the pur- 
poses contemplated in the mortgage. 

The provisions of the mortgage authorizing the trustée to foreclose 
by suit are silent as to the disposition of the net earnings of the Sys- 
tem during the pendency of the foreclosure proceedings. But tiie 
tovtr corners of the mortgage and ail its terms and provisions must 
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be considered in placing a construction upon any of its clauses, and 
in doing so I am forced to the conclusion that the parties intended, 
in the event possession was taken by the trustée directly in person, 
or indirectly through receivers appointed at their instance by the 
court, that the property mortgaged, including the leased Unes in ques- 
tion, should, during such possession, be operated as a unit, and that 
out of the income therefrom the interést on the bonds of the leased 
lines should be paid before any of it should be applied to the payment 
of the interést on the bonds secured by the Consolidated mortgage 
itself. This manifest intention cannot be thwarted, at the will of 
one of the parties, by the exercise of choice in the détail of methods 
merely of taking possession. Not only so, but the holders of the 
bonds of the four branch roads in question are the beneficiaries of 
this covenant, obligation, or promise, and under the authority of 
the case of State v. St. Louis & S. F. Ry. Co., 125 Mo. 596, 28 S. W. 
1074, and cases there cited, they, although not nominally parties to 
the contract, may invoke this covenant in their favor. To say noth- 
ing of their légal rights, they certainly hâve, by virtue of thèse cove- 
nants, an equity superior to that of the covenantor, the Mercantile 
Trust Company, in the net earnings of the entire System. Thèse con- 
sidérations not only show that the Humphreys Cases, supra, are inap- 
plicable to this case, but afford additional, and, in my optoion, con- 
clusive, reasons for requiring the defendant's system to be held intact, 
and to be operated as a unit, even at the expense of retaining the 
four branch lines in question, on the terms of the leases as they exist. 

The correctness of this conclusion is emphasized by a considération 
of the alternatives suggested by counsel for the Mercantile Trust 
Company, namely, to permit the owners of thèse branch roads to take 
possession and operate them, or make such new running arrange- 
ments with the receivers as will be mutually satisfactory. The Mer- 
cantile Trust Company, being the holder of practically ail the stock of 
thèse branch roads, is the owner, for ail practical purposes, of the 
roads themselves, and probably, considering its présent views, would 
not flnd it convenient or profitable to operate the roads separately; 
and any running arrangements it might make with itself would prob- 
ably not be dictated by an entirely unselfish considération for the 
welfàre of the branch bondholders. 

Again, it is suggested in argument that the receivers be permitted 
to continue operating the branch roads in question, and pay to the 
bondholders whatever net income they dérive from such opération. 
This might do if the bondholders consented, but they do not. They 
are hère asserting a claim for payment in full, and such an order as 
is suggested would necessarily be subject to their approval, which 
they hâve, in advance, declined to gi^e. The alternatives suggested, 
therefore, afford no escape from the conclusions flrst reached. 

Entertaining the -views aiready expressed, it does not seem neces- 
sary to rule on the several exceptions as made. The conclusion of 
the master, in my opinion, is correct. The exceptions of ail parties 
are therefore disallowed, and his report will be conflrmed. 
v.7lF.no.5— 39 
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Cacàr^BLAND GASUGHT & coke CO. t. CITY OF OLEVBLAND. 

(Circuit Court, N. P. Ohio, E. D. November 14, 1891,) 

No. 4,928. 

1. COEPOKATIOIfS— ChABTEBS— RiGHT TO CHARGE RbASONABLE RaTKS. 

When a corporation is cliartered wlth the right to manufacture and sell 
gas, tlie rlght to ctiarge a reasonable rate for ail gas furnislied is Implied, 
and forms a part of its contract with the state, wliich cannot be Imp^red 
by législation. 

3. CONSTITUTIONAL IiAW— Obugation op Contkacts— Cohpobations— Policb 
Power. 

The législature of Ohlo, In 1846, cbartered tbe C. Gas Oo., to make and 
sell gas in the city of C., no power being then reserved, by the constitu- 
tion of the State or otherwise, to amend the charters of corporations. The 
Company obtained the consent of the city to the laying of its pipes in the 
Btreets, and commenced business. In 1851, a new constitution was adopt- 
ed by the state, providlng that the législature should hâve power to regu- 
late and alter charters. Subsequently, the législature passed an act au- 
thorizing cities to tts the priée of gas, under which the city of C, by 
ordlnance, flied the price at which the C. Gas Co. should sell gas at a sum 
mûch below its cost. Belà, that such législation of the state, and of the 
city under its authorlty, Impalred the obligation of the contract contalned 
In the charter of the gas company, was not justified by the police power, 
and was void, and that the enf<»\:ement of the ordtoance should be eo- 
jolned. 

This was a suit by the Oleveland Qaslight & Coke Company against 
the city of Clevdand, Ohio, to eijoin the enforcement of an ordi- 
nance fixing the priée of gas. The défendant demurred to the bill. 

Boynton & Haie, J. M. Jones, Henderson, EHine & Talles, and 
Sqoire, Sanders & Dempsey, for complainant 
Edward 8. Meyers, for défaidant 

Before JACKSON, Circuit Judge, and KICKS, District Judge. 

JACKSON, Circuit Judge. The CMistitution, and laws of the 
United States made in pursuance thereof , are the suprême law of the 
land. We are ail citizens of a dual government, state and fédéral. 
The people of the states made the gênerai government, and con- 
ferred upon it its powers, and they hâve expressly said in the consti- 
tution of the gênerai government that the constitution of the gênerai 
government, and the laws and treaties made in pursuance thereof, 
shall be the suprême law of the land. We must give eflect to that, 
beyond any question, however it may affect what may be called the 
dignity and sovereignty of the states. This, as already stated by the 
court, is one of the most Important questions that the court has had 
before it for years. It is the great question of the future, as to 
how far législative authority, the législatures of states, and mu- 
nicipalities acting under législative authority, may, under the 
guise of régulation, attack the property of uwÙviduals or corpora- 
tions. Now, what is the case we hâve before us? In February, 
1846, the législature of Ohio, under constitutional authority, char- 
tered the Oleveland Gaslight & Coke Company, with power and 
authority — the privilège, as we call it — to manufacture and sell gas 
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withln the city limita of CHeTelani It did provide — as ail this class 
©f législation usually provides — that, before entering upon the streets 
of the city that were under the control of the mimicipality for the 
purpose of laying down its pipes, its mains, and so on, it must get 
permission of the dty. The city in due time gave its permission, 
and, haviDg given its permission, and the company having laid down 
its pipes, the city, under well-established authoritiea, conld not vrith- 
draw its consent. It becomes a flxed ajid vested right, under the 
terms and provisions of the charter, to manufacture and vend gas 
within the city limits of the city of Cleveland. That is clear, beyond 
a question. The constitution and laws of Ohio at that time reserved 
no power, either to repeal that charter or modify or alter or to change 
it in any respect. By the tei-ms of the charter, there is necessarily 
imported in tiie right of the company, or necessarily implied, the right 
to charge a reasonable rate for ail gas fumished, just as though that 
right had been expressed in the most positive terms in the charter 
itself. We read in that charter, therefore, the right inferred to 
make a reasonable charge for what it supplied to the city and the 
inhabitants of the city of Cleveland. There is no power ia the 
aggregated sovereignty of Ohio to deal thereafter with that charter. 
The state had no power to deal with it, to abridge, curtail, or limit 
its powers, or to deprve it of its franchises after it had accepted its 
charter and laid down its pipes. Neither the city nor the state itself, 
in its sovereignty, had any pow«r thereafter to modify, change, or 
alter that charter right of the gas company. The constitution of 
1851 was as invalid to affect that charter as any législative act 
passed without référence to that constitution. The constitution of 
1851, in providing that there should be the powa: to regulate, modify, 
alter, or change charters, necessarily referred to charters thereafter 
passed or thereafter granted. It is well settled, under the décisions, 
that, so far as the contract feature of a company's charter granted 
in 1846 is concemed, it would be as much beyond the power of a con- 
vention making a new constitution to affect it as it would be beyond 
the pow» of the législature to affect it lîie whole sovereign people 
of Ohio, gathered together in convention, conld not make a new cc»- 
stitutLon that would afEect the rights of a corporation thus created in 
1846. We corne on down to an act of the législature subséquent to the 
adoption of the constitution of 1851, an act which was passed after 
ail the vested rights of this corporation had accrued, the date of 
which will be ascertained by a référence to the act, and which was an 
act authorizing municipalities in which gas companies are located or 
doing business to fix the price at which the gas shall be sold. We 
find the suprême court of Ohio constming that act, saying in sub- 
stance and in effect that the price thus fixed by the municipal corpora- 
tion is conclusive, unless it is attacked for fraud; that it may be 
attacked for fraud. We ûnd then the municipal council of Cleve- 
land fladng the rate of charge which this complainant shall make for 
its gas to consumers at 60 cents per thousand f eet. The bill allèges 
distinctly, as a matter of fact, and not as inference of law, that it 
eaimot manufacture and deliver gas at less than $1 per thousand f eet 
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without loss, and fixât the city in flxing the price at 60 cents per thou- 
sand feet has flxed it at a price greatly less tlian that at which. it can 
manufacture and deliver the gas. It claims tliat this is a taking 
of tlieir prirate property witliout due process of law; and it allèges 
tkat this action was had without notice. Thèse are ail facts that we 
hâve to take as conceded by the demurrer. 

The question that now faces the court is Avhether a municipal cor- 
poration, itself a consumer of gas, as alleged in the Mil, in its corpo- 
rate relation to the company, to the extent of |5,000 or $6,000 per 
month, can, under the législative sanction conferred by section 2478 
of the Revised Statutes of Ohio, fix, or has the constitutional right to 
flx, the terms or price at -which itself and ail other consumers shall 
pay for the gas furnished. It would be a fearful proposition — mon- 
strously absurd and outrageons — if the législature were to undertake 
to conf er upoh a citizen of Cleveland the right to say at what price 
services shquld be rendered to him, or what he should pay for goods 
and articles furnished him. There is hardly any law in this land 
that would make the party being furnished the judge of the price 
that he shôuld pay, or would say that his arbitrary décision should 
flx the rights of the parties. The city of Cleveland has undertaken 
to do that thing under this Section No. 2478, as disclosed by the Mil. 
I am only dealing with thé facts disclosed in the bill. She has 
undertaken to say that for the gas furnished to herself and to every 
consumer in this community the complâinant shall only hâve and 
receive 60 cents per 1,000 feet, 40 per cent, less than complainant can 
'manufacture gas and deliver it for. The complainant cornes irto this 
court, and in its bill, in substance and effect, says three things: 
You are by that action impairing the obligation of a contract that 
was made in 1846 between ourselves and the sovereign state of Ohio; 
and that you cannot do that under the constitution of the United 
Staites, which is the paramount law of this land, and which proMbits 
any state from impairing the obligation of a contract, either doing 
so direetly or through the instrumentality of a mimicipal corporation 
by delegated authority. The thing cannot be done and ought not to 
be done. If we reilect about it for a moment, we will see that those 
two features of the constitution of the United States: — the proMbi- 
tion against the impairment of the obligation of contracta, and the 
Interstate commerce clause of the constitution ; the protection of per- 
sons and property against arbitrary action upon the part of the 
states — are the very fundamental principles upon which the préserva- 
tion of this government must rest. If those constitutional pro- 
visions are not recognized by right-thinking men, if they are not 
rigidly enforced by the fédéral courts, the government of thèse states 
would not stand together for 10 years. There would be no ma- 
chinery or power in the land to hold them together. If they may 
make war through their législatures and their delegated authorities 
upon vested rights and contract obligations, if they may interfère 
with the commerce of other states, if they may be at liberty to de- 
prive individuals or corporations of their vested rights, and dispose of 
their property rights, this government could not stand, — I mean, as 
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a gorernment of free institutions, — any more than a government 
might be called free that would undertake to take the services of the 
individual, tliat would undertake to âx the priœ at which he shall 
sell liis goods or at which he should render service to his fellow men. 
ïhe government does, it is true, in a certain class of cases, exercise 
a guardianship over certain parties. It takes the poor sailor under 
its protection because he is an improvident créature, so to speak, and 
will watch over his contracts, shield him against the schemes of the 
wise, and prohibit thé shipowner from dealing with him in an unjust 
way. In the distribution of its bounty to its soldiers, who suffered 
and encoHntered wounds and disabilities during the war,it will award 
its bounty, upon terms that will prevent any attorney or agent from 
unduly encroaching upon their enjoyment of that bounty; and that 
has been held to be constitutional as protecting the object of the 
government's bounty. But when you pass those two subjects, 
neither the government of the United States nor any state has the 
right or power to say what you shall charge for your services or for 
the products or goods that you may market, if you are not exercising 
a public privilège. If you are exercising a public privilège, then 
there is one limitation upon the power of régulation, and that limita- 
tion is that in the réduction of price or in the réduction of the com- 
pensation for services you must not go beyond the limits of reason- 
able compensation. 

Now, what is the adjudication of the United States on this sub- 
ject? I will notice it but a moment. The question came up in 
Munn V. Illinois, 94 U. S. 113, in référence to the elevator company. 
The question there presented was this : Is a company or individual 
who dedicates or appropriâtes his property to public use subject to 
législative authority and control on the subject of the compensation 
he shall charge for the use of his property? That was the sole 
question. The suprême court of the United States, speaking through 
its then distinguished chief justice, said yes. That case involved 
merely the power. Nothing more. There was not a word about 
the question as to the limitation upon that power. There was not 
anything in the case that called upon the court to define the limita- 
tion of the power, or décide to what extont it might or might not 
go. But they did say in that case that when an individual or com- 
pany dedicates its property to a public use, applies it to public use, 
invites public use, the police power of the state extended over the 
company to the extent of fixing rates. That was the only ques- 
tion presented, and the only question that the court was then called 
upon to consider. Subsequently, there came before the suprême 
court of the United States from Mississippi the question as to the' 
power of the railroad commissioners of that state to fix the rates 
of the railroad companies running through the state for the car- 
riage of passengers and freight. In that case some of the compa- 
nies, in their charters, were allowed to charge reasonable rates; 
some of them were allowed to charge not exceeding 4 or 5 cents 
per mile; some of them had provisions that their directors might 
flx rates; and so on. The court said, in that case, simply that 
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the power âld éxîst, notwithstanding ihose provîsîons of the cKaiv 
ters. Notwithstanding tliose provisions in the separate charters of 
the différent companies, the court held that the state of Mississippi 
did hâve the right to delegate to railroad commissionera the author- 
ity to regnlate rates. But it distinctly stated, tlirongh its chief 
justice, in that case: "Hov? far this régulation may go we do not 
now say. How far they may go in the direction of destruction we do 
not say. It is a danger ous line to deflne. It,may be as indeûnable 
as the lines between the colors in the rainbow." So they properly 
said, "We wiîl wait until the précise question cornes before us; but we 
throw out the intimation now that we do not mean to pass upon that 
question of the limitation of the power." Then came the Minnesota 
case, against the Chicago, Milwaukee & St. Paul Eailroad Company. 
134 U. S. 418, 10 Sup. et. 462, 702, In that case the suprême, 
court was brought face to face with the question, may the power of 
r^ulation, which we concède in the states, go to the point of taking 
the services of thèse public carriers and flxing a rate which will be 
less than what is reasonable, just, and right, and less than will 
yield them a fair compensation for their services. They met the 
question, and they met it by saying that the question of a reasonable 
rate was a judiciÈd question; that the question of a reasonable com- 
pensation was a judicial one; that it was not in the power of the 
state, directly, through its législature, or through the delegated au- 
thority of a commission, to fix arbitrarily the compensation, or estqp 
and shut the mouth, of the party who was to render the services and 
eam the compensation. They said, further, that whenever you take 
a man's services or property for less than it is worth, you are taking 
it without due process of law; that under such arbitrary action, 
and under such arbitrary législation, you are taking it against the 
provisions of the fédéral constitution as embodied in the fourteenth 
amendment, — are depriving Mm of his property without due process 
of law. The courts hâve been driven time and again, by the neces- 
sities of the situation, to advance their steps in the direction of pro 
tecting property. The old theory upon the subject of eminent do- 
main was that it related alone to the taking of property for publie 
use. The suprême court advaneed a step, in one of its récent de<à- 
sions, beyond that, by saying, you take it, in effect, when you im- 
pair its value; that when you corne so close to my property as to 
impair its value by the exercise of eminent domain, you are taking 
property just as effectually as if you put your rails upon it. I 
say, therefore, the condition of the country, and the tendency of lég- 
islation, brought them face to face, in the Minnesota case, with the 
question of how far the states, under the power of régulation, had 
the power to deal with the rates, that would flx them at figures that 
wwe not reasonable and not just to the companies rendering the 
services or fumishing the articles. And they hâve distinctly said, 
and there is no misunderstanding their meaning, that whai they go, 
without a hearing, to a point beyond what is reasonable and right, 
the action of the state, directly or through its naunicipalities, is the 
taking of property without due process of law, and infringea upon 
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that constitutional provision that is invoked in tliis case. That it 
is a fédéral question admits of no doubt in th.e world. This conrt 
has had repeated occasion to consider the question as to whether 
the parties are compelled to go through the state courts. That is 
not the case. A party may take his writ of error f rom the highest 
court of the state, when the décision is against the constitutional 
rights set up, or is against the fédéral statute under which he claims, 
or right which he claims under a treaty of the United States. If, 
in the prosecution of a litigation in the state courts, that question 
arises, and the party does not get his rights eonceded or allowed to 
him by the highest court of the state, he sues ont his writ of error 
to the suprême court of the United States. But if there is a féd- 
éral question, such as is presented in this case, and he cornes di- 
rectly to a fédéral court and asserts that fédéral question, an appeal 
lies directly from the décision of this court to the suprême court of 
the United States on that question. The court has no doubt, there- 
fore, that a fédéral question, and one of the most serions character, 
is presented in this bill. It entertains no doubt about its jurisdic- 
tion to award the relief asked, and it entertains no doubt whatever 
that, under the facts stated in this bill, the relief that is asked should 
be granted, and that the council of the city of Cleveland should be 
enjoined from the enforcemnt of that ordinance on the case made in 
the bill. That will be the judgment of this court. The court is 
therefore compelled to overrule this demurrer, and put the défend- 
ant to an answer, if it désire to answer. If the défendant does 
not désire to answer, it may décline, and take an appeal directly from 
this judgment of the court to the suprême court of the United States, 
and hâve the whole subject fuUy reviewed. I should suggest to 
counsel, if they will take this suggestion of the court, that you do 
carry the case directly from this décision to the suprême court of the 
United States, and let this important question be settled by the high- 
est court in this land, — and, perhaps, in any other. 

The demurrer will be overruled, and if the défense enter of record 
that they décline to make further answer, of course then the decree 
will go that the bill be sustained, and that the city council of Cleve- 
land be perpetually enjoined from the enforcement of the ordinance 
complained of in the bill. 
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HGHT CO. 

(Circuit Court, B. D. Louisiane. January 18, 1896.) 

No. 12,415. 

BECErvBBs — Répudiation of Executobt Conteactb — Pledoe of Fctork 
Eaknings. 

A pledge or assignment by an electrlc liglit company, as security for 
borrowed money, of revenues to be earrted in tlie future, and paid montli- 
ly, under a contract for lighting the streeta and public buildings of a city, 
is an executory contract, which the receivers of such company hâve the 
right, In the interest of their trust, either to carry out or renounce, at 
thelr élection; and the flling by them of a pétition to enjoln the city from 
paying the money to the pledgees, is an élection to renounce the contract. 
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TMs was a pétition by George Q. Whitney and A. S. Badger, 
receivers of the Louisiana Electric Light Company, praying that the 
city of New Orléans might be enjoined from paying over to the 
creditors of the Louisiana Electric Light Company certain moneys to 
become due to such company under a contract for lighting the streets 
and public buildings of the city. 

The pétition set forth, in substance, that the Louisiana Electric Light Com- 
pany had a contract with the city of New Orléans by which the said Com- 
pany was obllged to light the streets and publie buildings of the city dur- 
Ing a term of years, in considération of a sum of money payable to It, month- 
ly, by the city, whlch payments amounted at the time of filing the pétition 
to about the sum of $15,000 per month; that the offlcers and directors of 
the Louisiana Electric Light Company had executed certain pretended 
pledges and assignments to some of its creditors of the revenues to be de- 
rlved from the city during several months to come, which pledges and as- 
signments were alleged to be ultra vires and void; that the income of the 
Company was insufflclent, without the revenue to be derived from the city, 
to pay the current eximnses, and that the receivers had not means with 
which to carry on the business, and thereby earn the compensation provided 
for In the contract. The receivers prayed. therefore, that the city of New 
Orléans be cited to appear and show cause why it should not be enjoined 
from paying any sums which might become due under the contract to the 
pledgees or transférées elaimlng the same, until the rights of such pledgees 
or transférées had been duly presented and reoognized by the court. To 
thls pétition the General Electric Company filed an answer, setting up that 
it had become the owner, by Indorsement and asslgnment, of the indebted- 
ness secured by the pledged income, and elaimlng tliat It was entitled to 
receive the payments from the city as the same fell due. It denied that the 
receivers were unable to carry on the business without the ald of the income 
from the city, and prayed that the city might be directed to pay to the Gen- 
eral Electric Company the varions sums, as they came due, to the estent of 
the pledge. 

Kouse & Grrant, Fenner, Henderson & Fenner, and Saunders & 
Miller, for receivers. 
K Howard McCaleb, for the electric company. 

FARDEE, Circuit Judge. This cause came on to be further heard 
at this term upon the original pétition of George Q. Whitney and 
A. S. Badger, receivers, ûled herein on the 80th day of November, 
1895, and the supplemental and amended pétition filed on the 18th 
day of December, 1895, and the answers thereto of the General Elec- 
tric Company, the Louisiana National Bank of New Orléans, and the 
city of New Orléans, as well as upon the évidence adduced by the 
parties, and was argued by counsel. Thereupon the court flnds : 

1. The Louisiana Electric Light Company issued the flve promis- 
sory notes (together with others since paid) described in the answer of 
the General Electric Company, and aggregating the sum of ${)1,000, 
one of said notes being made payable to the order of R. T. McDonald, 
one to the order of Judah Hart, and three to the order of the Pt. 
Wayne Electric Corporation; and that, for the purpose of securing the 
same, the said Louisiana Electric Light Company assigned and trans- 
ferred to said payées in pledge its future income and revenues to be 
earned under its contract with the city of New Orléans for lighting 
the streets and public buildings to the extent of $10,000 for the 
month of November, 115,000 for the month of December, 1895, 
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$15,000 for the month of January, |15,000 for the month of February, 
and $6,000 for the month of March, 1896. And the court further 
finds that |5,000 has been paid on the aboyé note of f 10,000 ont of 
the income for November, earned prier to the appointment of receiv- 
ers herein, by leaye jf the court heretofore granted in this cause, and 
that there remains due on said notes now held by the General Elec- 
tric Company the sum of $56,000. The court also finds that as 
security for the same debt the Louisiana Electric Light Company 
also pledged 149 of its mortgage bonds of $1,000 each. 

2. Said notes referred to in the flrst finding were given by the 
Louisiana Electric Light Company for and in considération of money 
loaned and advanced to it, and used in paying interest on its bonded 
debt, and in discharging debts incurred in the ordinary course of its 
business. 

3. The Louisiana Electric Light Company, on the 23d dayof October, 
1895, procured a loan of $5,000 from the Louisiana National Bank of 
New Orléans, giving as security therefor an assignment and transfer 
of a like amount of its future income to be earned under said con- 
traet with the city of New Orléans in the month of November, 1895, 
and that there is now due said bank, after deducting $2,500 hereto- 
fore paid out of said income by leave of court, the sum of $2,500, 
with interest. The court further ûnds that said sum of money was. 
borrowed and used for the purpose of paying a portion of a large 
indebtedness then due Cantey & Co. for coal furnished to the défend- 
ant corporation to enable it to carry on its business prior to the ap- 
pointment of the receivers herein, and after the filing of the Mil in 
this case. 

4. The gross revenues of the Louisiana Electric Light Company 
derived from the opération of its business carried on by the receivers, 
including its earnings under the city contract, average about $36,000 
per month, and that the operating expenses, not including extraor- 
dinary repairs and new machinery and material required from time 
to time, average about $30,000 per month; and that the business 
has been and will continue to be canied on at a loss to the receivers 
of about $9,000 per month unless.they are permitted to collect and 
receive the revenues earned under said contract with the city of New- 
Or leans. 

5. Since their appointment the receivers hâve been compelled to 
incur an indebtedness of about $71,000 for additional machinery and 
equipments which were absolutely necessary for the préservation of 
the existing plant. 

6. Under the contract between the city of New Orléans and the 
Louisiana Electric Light Company the said city owed the said Com- 
pany nothing for lighting the city in the months cpvered by thèse 
pledges until the company had actually performed the services re- 
quired under its contract in each of said several months; and that 
said services cannot be performed except at a necessarily heavy ex- 
pense, which must be paid by the receivers. 

7. The contract of assignment of revenues to be earned is exec- 
iltory, and no vested right could or did accrue in favor of the as- 
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signées or transférées until the services to be rendered the dty of 
New Orléans in the matter of lighting the city were actually rendered 
by the electric light company, or its agents, and that, as executory 
contractors the receivers, in the interests of their trust, had and hâve 
the right to elect either to carry ont or renounce the same, and their 
pétition to the court of November 30, 1895, was an élection in the 
matter. 

It is therefore ordered, adjudged, and decreed that the General 
Electric Company be, and it is hereby, enjoined from demanding or 
recovering fi.'om the city of New Orléans, and that the city of New 
Orléans be, and it is, enjoined from paying to said General Electric 
Company, its assigns or représentatives, any part or portion of the 
amount due or to become due to the Louisiana Electric Light Com- 
pany from and after November 30, 1895, under its contract with said 
city for lighting the streets and public buildings, dated April 27, 
1892; and that writs of injunction issue herein against them, per- 
petually restraining and prohibiting them, and each of them, their 
agents, ofilcers, attorneys, and servants, accordingly. And it is 
further ordered that the said city of New Orléans do pay to George 
Q. Whitney and A. S. Badger, receivers in this cause, the full amount 
earned and due under said contract for the month of December, 1895, 
and àlso the amounts to become due for the months of January, 
February, and March, 1896, when earned; and that the said city do 
recognize the right of said receivers or their successors, if any are 
appointed, to claim and enjoy the full beneflt of said contract in the 
same manner and to the same estent as the Louisiana Electric light 
Company might if such receivers had not been appointed. Otherwise 
than as herein maintained, the injunction pendante lite is dissolved. 



MASSBNBURG et al. v. DBNISON et al. > 
(Circuit Court of Appeals, Flfth Circuit January 7, 1896.) 

No. 367. 

. RBAL EsTATB— TiTLH DebIVBD UKDBH LBSAL PROCEBDIUaS — Febsumptiow 
0» RBQDIiAKITY. 

In 183S, one H., administrator of D., obtalned from the land commls- 
Bloners of Red River county, Tes., a certiflcate that D. was entitled to 
a league and labor of land, npon condition of paying for the same at 
certain rates. Shortly afterwards, H., as administrator, assigned to one 
8. two-ttiirds of the land called for by the certiflcate, by an indorsement 
on the badt of the certiflcate, reciting that the sale was made by virtue 
of a decree of the probate court The certiflcate, so indorsed, was de- 
llvered to S., and thereafter, by varions transfers regular in form, came, 
In 1874, to the hands of one M., who caused the two-thirds interest In 
the certiflcate to be located on public lands of Texas, a patent tberefor 
being issued to "D. (heirs) deceased, their heirs and assigns," and there- 
after M. and hls grantees continued in possession of the land, improving 
and paying taxes on the same, tlU 1893, when certain heirs of D. brought 
an action against M. and hls grantees to recover the land. M. and hls 
grantees flled a bill to restrain the prosecutlon of such action, and assert 
their équitable tltle to the land, setting up the facts as aforesaid, and 
averring, upon belief, that the saie by H. as administrator was made by 

k Behearing denied February 17. 1899, 
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authority of the eounty court of Red River county. To this bill D.'s 
helrs demurred, on the ground, among others, that It dld not appear by 
the bill that H., as administrator of D., was authorizied to sell the cer- 
tlflcate. HeM that, In vlew of the long time elapsed, and the possession 
of the certifleate and of the land located under it by S. and his asslgns, 
the presumptlon was In favor of the regularlty of the transfer to S., and 
that the bill stated at least a prima facie case, and was not demurrable. 

8. Eqtjity— Lâches— TiTLB to Land. 

Where a party Is In possession of land, he may wait untll his tltle and 
possession are attacked before setting up équitable demanda without be- 
ing chargeable with lâches. 
8. Same— Remedy AT Law. 

Where a party is possessed of a fuU équitable tltle to lands, he may 
resort to a court of equlty to protect himself, although, perhaps, he mlght 
défend In an action at law by assertlng title by prescription. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Texas. 

The appellants, complainants below, flled thelr bill in the circuit court, 
wherein, after the introductory part, they allège: 

"That on Aprii 7, 1893, the défendants brought an action at law in this hon- 
orable court, on the law side thereof, against your orators, and also Mrs. A. 
"V. Morris and her husband, W. 0. Morris, in form of an action of trespass to 
try title, which action Is styled Geo. W. Denison et al. vs. W. E. Massenburg 
et al., and numbered 1,581 on the law docket of this court, and said action 
Is stlU pending therein and undecided. That in said action said Mrs. A. V. 
Morris and her husband, W. C. Morris, hâve flled a disclaimer of ail right, 
title, and interest in the land sued for therein. That said action is brought 
for the recovery of the title and possession of the following described tract 
of land, to wit; 17,333,333 square varas of land, lylng in the county of 
Stephens and state of Texas, known as 'Survey No. 115,' on the head waters 
of Palo PInto creek, about 30 miles southwest from the town of Palo Plnto, 
beginning 1,392 varas north of the N. B. corner of a survey of F. W. Homes, 
a stake (a live oak bears north, 82 degrees east, 23 varas; do., north, 71 de- 
grees east, 17 varas) ; thence north, 4,158 varas, to a stake on the S. B. line of 
the T. & P. R. R. réservation, marked 'T5883W' (bearlng trees marked the 
same); thence north, 84 degrees east, wlth said réservation line, 3,995 varas, 
to a stake in open prairie; thence south, 4,57<J varas, to a mound of stone, 681 
varas east of the N. B. corner of Samuel Smith's survey; thence west, at 681 
varas pass said Smith's N. B. corner, 3,973 varas In ail, to the place of begin- 
ning,— and conveyed to the heirs of Lewis 0. Denison. That said land exceeds 
in value the sum of $5,000. That your orators, as they are advised, are the 
équitable owners of said property, and their title thereto is équitable, and 
thelr défense to said action Is équitable, and such as cannot be presented as a 
défense in said action at law, and such as can only be presented and considered 
by the court of equlty, as hereinafter shown. In 1838 the following land certifl- 
eate was legally issued and delivered to R. M. Hopkins, by the board of land 
commissioners of Red River county, Texas, viz.: 

" 'No. 452. This is to certify that Richard M. Hopkins, administrator of the 
estate of Lewis O. Denison, deceased, appeared before the board of land com- 
missioners for the county of Red River, and proved according to law. • * • 
Deceased arrived In this country in the year 1835, and, being a married man, 
is entitled to one league and labor upou condition of paylng at the rate of 
$3.50 for every labor of Irrigable land and $2.50 for every labor of arable land, 
and $1.20 for every labor of pasture land secured to him for this certificate. 
" 'Glven under our hands this 3rd day of March, 1838. 

" 'M. W. Mathius, P. B. L. C. 

" 'James Lattimer. 

" 'B. Gooch, Clk.' 

"Said Hopkins was at said date, and at said dates hereinafter named, the 
duly appolnted, qualifled, and actlng administrator of said Lewis 0. Denison, 
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having been so appointed by the county court of Red River county, Texas. 
Sald estate was small, and In debt, and the property belonglng to It dld not 
amonnt to $5(k) ln>alue. On February 7, 1839, sald R. M. Hopklns wrote on 
sald certificàte the foUowing Indorsement, viz.: 

"Republic of Texas, Red River Uounty. 

" 'Know ail men by thèse présents, that 1, Richard M. Hopklns, administra- 
tor, by virtue of a decree of the honorable probate court for the county of Red 
River, do hereby assign and set over unto Henry Smith two-thlrds of the land 
called for by the wlthln certificàte. 

" 'Wltness my hand and seal, this, the 7th day of February, 1839. 

" '[Seal.] R. M. Hopkins, Administrator.' 

"Sald Hopklns on same day sold and dellvered sald certificàte, wlth sald 
indorsement, to Henry Smith. On November 27, 1858, said Hopkins duly 
acknowledged the exécution of sald indorsement before John M. Bivens, 
clerk county court of Red River county, Texas. Your orators belleve and aver 
that said sale of said certificàte was mado under the orders of said county 
court of Red River county. Said certificàte, and indorsement thereon, and 
proof of acknowledgment, was duly filed for record, and recorded in the 
office of county clerk of Red River county, in Record of Deeds, on February 
14, 1859. Prior to September 6, 1859, said Henry Smith died, and Joseph 
D. Mason was duly appointed his administrator by the county court of Red 
River county, and duly qualifled; and under the proper orders of that court, 
on said day, said administrator duly sold sald two-thirds of said certificàte to 
S. H. Perkey for .¥250, and made Mm a bill of sale for same, and delivered 
said certificàte and indorsement and proof to said Perkey. Prlor to August 
19, 1870, Perkey died, leaving a will, which was before that date prpbated In 
the proper court in and for Kowie county, Texas. By this will S. B. Perkey 
was named as executor of sald S. H. Perkey, and was duly appointed and 
qualified as such in said court; and by this will said executor was authorized 
to sell and convey sald two-thirds of sald certificàte. On August 19, 1870, 
said executor, for valuable considération, sold and conveyed said interest in 
said certificàte to W. E. Massenburg, and delivered said certificàte and in- 
dorsement thereon to said Massenburg, and executed and acknowledged and 
delivered to Massenburg a proper bill of sale for same. AU of said transfers 
were made before sald certificàte was located on any land, and while same 
was Personal property. Prior to June 6, 1872, âll of the foregoing certiflcates, 
indorsements, orders of court, bllls of sale, transfers, and papers were 
duly recorded in the Records of Deeds of Bowie coijnty, Texas. Prior to 
July 20, 1874, W. E. Massenburg, believing hlmself the owner of said interest 
in said certificàte, and J. M. Greenileld also believing, said Massenburg con- 
tracted with said Greenfleld to locate said Interest of said certificàte on the 
public unapproprlated domain of Texas. On July 20, 1874, said Greenfield 
caused said interest in said certificàte to be legally located on land in con- 
troversy by the proper surveyor, and had the fleld notes of same recorded in 
Stephens county, and had said certiflcates und tield notes legally returned to 
and filed in the gênerai land office of Texas in the time requlred by law, and 
said Massenburg and Greenfield paid ail the fées for ail this work, and said 
certificàte was filed about said date in sald land office, and bas remained 
there ever since. Prior to such filing in said land office, said certificàte bas 
always been in possession of sald Massenburg and his vendors. On the 16th 
day of April, 1875, a patent for the land in controversy was legally Issued 
for the land in controversy by the state of Texas, the granting clause in 
which is as foUows:, 'Do by thèse présents grant to Lewis G. Denison (heirs) 
deceased, their heirs and assigns, forever.' Said patent recited that it is 
issued 'by virtue pf H. R. Cert. No. 452, issued by the board of land commis- 
sloners of Red River county, March 3, 1838.' Said patent was on said day 
duly delivered to said W. E. Massenburg, and bas been in his possession 
ever since. AU of the foregoing papers were duly recorded in Stephens 
county, on May 9, 1877, and said patent was duly recorded In Stephens coun- 
ty, where said land lies, on August 13, 1879. Sald Massenburg paid ail the 
fées of the gênerai land office for the above. 

"In pursuance of his contract wlth Greenfleld, said W. E. Massenburg, on 
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J^anuary 1(5, 1880, executed and properly acknowledged and delivered to sald 
J. M. Greenfleld a warranty deed, therein conveying ta Greenfleld an undi- 
vlded Interest of 8CX) acres In said land in payment for locating said eer- 
tiflcate, etc., as aforesaid, sald payment being reasonable, and sueh as was 
customary for such services. Said deed was only recorded in Stephens couuty 
on Pebruary 10, 1880. On August 4, 18T9, In considération of ifSOO paid by 
TUson, said W. E. Massenburg executed, aclinowledged, and delivered to W. 
H. ïilson a warranty deed for an undivided Interest of 800 acres of tliis laud, 
whicli was duly recorded in Stephens county on August 13, 1879. On August 
7, 1879, said W. H. ïilson, for valuable considération, conveyed by warranty 
deed said undivided 800 acres to James Roorck, wblcli deed was at sald date 
duly recorded in Stephens county. On December 6, 1882, said James Roorck, 
by warranty deed, for valuable considération, conveyed said interest of 800 
acres to W. R. Lewis, which deed was at said date duly recorded in Steptiens 
county. On February 10, 1883, said W. R. Lewis, In considération of $(>00 
paid, by warranty deed conveyed said interest of 800 acres to R. M. Fancher, 
which deed was at said date duly recorded in Stephens county. Prier to 
August 11, 1884, R. M. Fancher died, in Limestone county, leaving a will 
which was on said date duly probated by the proper court of said county. 
By this will Annie V. Fancher was appointed as hls executrlx wlthout bond, 
wlth authorlty to convey any of his property, and he devises ail of his prop- 
erty to her, including his interest in the land In controversy. She duly 
quallfled as executrlx. On October 24, 1887, said Annie V. Fancher, in her 
own right, and as said executrlx, for valuable considération, and by war- 
ranty deed, conveyed to Dalsy L. Fancher sald interest of 800 acres in this 
land, which deed was at said date duly recorded In Stephens county. That 
from the date of the sale of said two-thlrds of said certltlcate by R. M. Hop- 
kins, administrator, in 1839, up to the time sald certificate was located on the 
land in controversy In 1874, said certificate was in possession of Henry Smith, 
hls administrator, and said Perkey and his executor, and said Massenburg; 
and prior to said sale it was in possession of said R. M. Hopklns, and was so 
at time of said sale; and after Its location it was flled in the gênerai land 
office of Texas by sald Massenburg, as required by law, where it bas ever 
since remalned. ïhat said Massenbjirg had sald certificate located on said 
land, and employed said tJreentleld for that purpose, and conveyed to hlm 
sald interest In said land for said services as aforesaid. That sald Massen- 
burg paid ail expenses of locating sald certificate and returnlng the field notes 
thereof, and paid ail the gênerai land office fées for Issuing patent to said 
land; and the sald patent from the state was issued and delivered to him, 
and lias ever since been in his possession as aforesaid. That ever since said 
certificate was located on said land, said Massenburg and his vendees bave 
paid ail the taxes due on said land, and hâve improved and used and treated 
said land as thelr own, and openly and notorlously asserted their title thereto, 
and ail thelr deeds, blUs of sale, and mùniments of title for sald certiûcate 
and said land hâve been duly recorded in Stephens county since May, 1877. 
That the défendants hâve never paid anything towards locating or obtamlng 
a patent for said land, nor hâve they ever paid any taxes on sald land, nor 
hâve they ever asserted any rlght or title thereto until the tiling of said ac- 
tion at law. That said Massenburg and his vendees bought and paid valua- 
ble considération for their title to sald certificate and said land In good faith, 
and wlthout notice that the défendants had or clalmed any interest or title 
in said land. 

"Your orators hâve paid ont about the sum of $1,000 for the purpose of 
locating said certificate on said land, returning the field notes to the gênerai 
land office of Texas, and obtalning the patent for sald land, and in the pay- 
ment of the taxes legally assessed and due on sald land as above stated. That 
the usual and reasonable value of your orator's services in locating said land, 
returning the field notes, and obtalning patent, and paylng taxes on same, 
was and is one-half of the land so patfinted, and said services were and are 
reasonably worth $3,000. That défendants stood by and allowed your ora- 
tors to eipend this money and perform thèse services, believing that they 
had and would get a good title to said certificate and said land, and défend- 
ants now adopt and approve your orators' services herein, and are seeking 
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to recover the land secured by sala moneys and services; but they refuse 
to repay sald moneys to your orators. or to pay your orators for their services. 
That your orators are advlsed and beUeve that It would be against equity 
and good conscience for the défendants to tbus recover sald land from your 
orators wlthout repaylng sald moneys, and paylng for sald services; and 
your orators ask that, in the event that défendants are decreed to be the 
owners of said land, they be requlred to pay to your orators sald moneys and 
the value of sald services before they takc possession of sald land. That de- 
fendants and those under whom they clalm hâve never reslded In the state 
of Texas, but they are now and hâve always been nonresldents of said state, 
and hâve never been In sald state. That your orators and those under whom 
they claim tltle hâve had peaceable and adverse possession, under title and 
color of tltle, in good falth, from and under the state of Texas, of sald lands 
and tenements above descrlbed, for more than 3 years next before the com- 
mencement of said action at law (No, 1,581) of Geo. W. Denlson et al. vs. 
W. E. Massenburg et ai. That your orators and those under whom they 
clalm tltle, clalmlng said land under deeds duly reglstered, hâve had peacea- 
ble and adverse possession of said iand, cultlvatlng, uslng, and enjoylng the 
«ame, and paylng ail taxes thereon for a perlod of more than 5 years next 
before the Commencement of sald action at law (No. 1,581) of Geo. W. Denlson 
et al. vs. W. B. Massenburg et al. That your orators and those under whom 
they clalm title, clalmlng to hâve good and perfect tltle to the above-described 
land, hâve had and held peaceable and adverse possession of same, cultl- 
vatlng, uslng, and enjoylng the same, for a perlod of more than 10 years 
next before the commencement of sald action at law (No. 1,581) of Geo. W. 
Denlson et al. vs. W. E. Massenburg et ai. That such possession was taken 
and held under wrltten memoranda of title, other than deeds, whlch flxed 
the boundarles of your orators' claim, as above set forth in the description 
of sald land, and were duly reglstered, and your orators' peaceable possession 
should be construed to t)e coextenslve with said boundarles set forth in sald 
description of sald land." 

The blll coneluded with a prayer that the défendants should be requlred to 
answer the blll, but not under oath, for an Injunctlon restralnlng the action 
at law, and, upon final hearlng, for orators to be decreed the owners of the 
tract of land in controversy, and that the tltle of the défendants be canceled 
and annuUed. 

The défendants àppeared by counsel, and demurred to the complalnants' 
blll, as foUows: 

"First. That there Is no equity in the same, and that sald blU sets forth 
no facts which would entltle complalnants to the relief prayed for, or any 
part of the same. 

"Second. And, for spécial cause of demurrer to sald blll, thèse défendants 
say that It appears by sald blll that plaintlfCs' alleged tltle to the land In con- 
troversy Is derlved through and by vlrtue of a sale of the certlflcate by one 
B. M. Hopklns as admlniëtrator of the estate of Lewis O. Denlson, but it 
nowhere appears In sald blll by what court sald Hopklns was appointed such 
admlnlstrator, or that he was clothed by any court with authorlty to sell 
sald certlflcate, or that the alleged saie was conflrmed by any court; nor 
does sald blll dlsclose or set forth any fact whlch would authorlze sald sale 
or conveyance, or entltle the purchaser, Henry Smith, to a conveyance of sald 
certlflcate or vest in sald Henry Smith any tltle to the same. 

"Thlrd. And, for further spécial cause of demurrer to said blll, thèse défend- 
ants say that the averment In the same that W. E. Massenburg caused two- 
thlrds of the certlflcate thereln mentloned to be located, had the field notes 
returned to the gênerai land office, paid ail the charges therefor, procured a 
patent to Issue for the land In controversy. and pald ail the charges therefor, 
and caused sald patent to be recorded, or that he employed J. M. Greenfield 
to locate said certlflcate, and that sald Greenfield performed said work, and 
that sald Massenburg conveyed to Mm 800 acres of sald land, is Insufûcient 
to entltle sald Massenburg or sald Greenfield to any interest In said land, or 
to entltle them, or elther of them, or thelr vendees, to any cause of action 
against thèse défendants, inasmuch as no authorlty from thèse défendants, 
or elther of them, to perf orm the acts, is stated. 
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"Ponrth. And, for further spécial cause of fleiniirrer to sald MU, thèse dé- 
tendants say that tbe averments In the same, that plalntlffs hâve pald ont 
the sum of about $1,000 for the purpose of locatlng, and other acts arerred In 
relation to the location and paténtlng of the same, and paylng taxes on the 
land so located, do not constitute an équitable claim or demand In thelr f avor 
against thèse défendants, or entitle them to repayaient of the money alleged 
to hâve been expended, or the value of services alleged thereln to hâve been 
performed, in the absence of any avermenf that sald money was expended 
or sald services performed by authority, express or implled, from thèse de- 
fendants, to eipend sald money or to perform sald services. 

"Flfth. And, for further spécial cause of demurrer to sald bill, thèse défend- 
ants say that It appears by sald bill that plaintlfCs bave an adéquate remedy 
at law to enforce ail the rlghts set up in sald bill, In that they aver that they 
hâve had peaceable and adverse possession of the land In controversy, under 
tltle and color of tltle, in good faith, from and under the state of Texas, for 
more than 3 years next before the commencement of défendants' action at 
law, whlch they seek to enjoln, and that they, and those under vs^hom they 
clalm, clalmlng sald lands under deeds duly reglstered, hâve had peaceable 
and adverse possession of sald land, cultlvatlng and enjoying the same, and 
paying ail taxes due thereon, for a perlod of more than 5 years next before 
the commencement of sald action at law, and that they and those under 
whom they claim, clalmlng good and perfect tltle, hâve had peaceable and 
adverse possession of sald land, cultivating, using, and enjoying the same 
for a perlod of more than 10 years next before the commencement of sald 
action at law, holding said land under wrltten memoranda of tltle other than 
deeds, whlch flxed the boundary of thelr claim coextensive wlth the descrip- 
tion of said land, and hâve therefore a légal tltle to sald land, by limitation, 
under the laws of the state of Texas. 

"SIxth. And, for further spécial cause of demurrer, thèse défendants say 
that it appears, by plaintlfCs' own showlng by sald bill, that the land In con- 
troversy was patented to the helrs of Lewis C. Denlson on the 16th day of 
April, 1875, more than 19 years prlor to the flllng of said bill, and that thelr 
rlght of action. If any they had, accrued at sald date, and that they hâve 
been gullty of great lâches In the enforcement of thelr rlghts, if any they ever 
had, and said bill sets forth no facts which would In equity excuse sald 
lâches, and that thelr clalm to sald land, as set up in sald bill, la a stale de- 
mand. 

"Seventh. And, for further spécial cause of demurrer to said bill, thèse de- 
fendants say that, by plaintlfCs' own showlng by sald bill, It appears that 
the land In controversy was patented to the helrs of Lewis 0. Denlson more 
than 10 years prlor to the filing of said bill, and that thelr right of action. If 
any they had, accrued to them more than 10 years prlor to the filing of the 
same, and is barred by the statute of limitations of the state of Texas In sùch 
cases made and provided. 

"Blghth. And, for further spécial cause of demurrer to sald blU, thèse de- 
fendants say that It appears by said bill that ail of the moneys alleged to 
hâve been expended, and ail of the services performed by them, in relation 
to sald certlficate, were expended and performed more than 19 years prlor 
to the filing of sald bill, and that they hâve been gullty of great lâches In 
enforcing thelr rlghts to payment or relmbursement, if any they ever had, 
and aver no facts whlch amount to a reasonable excuse for such lâches, and 
that by thelr own showlng thelr said clalm Is a stale demand, and that the 
same Is also barred by the statute of limitations of the state of Texas la such 
cases made and provided." 

On the hearlng ail the demurrers to the blU were sustained, and the blU 
dlsmissed. The plaintlfCs below appeal to this court, and asslgn as errors tho 
ruies on demurrer. 

John M. Avery, for appellants. 

Robert G. West and James B. Goff, for appelleea. 

Before PARDEE, Circuit Judge, and BOABMAN and SEEER, 
District Judges. 
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PAEDEE, arcuit Judge Cafter stating the facts as above), The 
question on this 'àppeal is whether the complainants below (appel- 
lants hère) show in their bilï an équitable title to the lands in con- 
troversy which is not available to them as a défense to the action 
of trespass to try title pending on the law side of the court. The 
answer to this question dépends upon whether the complainant Mas- 
senburg was the owner of the two-thirds interest in the land certiii- 
cate upon which the patent to the heirs of Denison was issued by 
the State of Texas; for it cannot be dispûted that, if Massenburg 
owned the two-thirds interest in the certiflcate, he became the équi- 
table owner of the land located thereunder when the patent issued 
(see Abernathy v. Stone, 81 Tex. 430-434, 16 S. W. 1102, and cases 
cited); and, as the transfers of the two-thirds interest in the cer- 
tiflcate from Henry Smith to Massenburg are undisputed, the ques- 
tion may be f urther narrowed to this : What title to the two-thirds 
interest in the certiflcate did Henry Smith obtain by the sale, trans- 
fer, and assignment to him by Eichard Hopkins, administrator of 
the estate of Lewis C. Denison? 

The bill allèges, and the demurrers admit: That in 1838 Rich- 
ard M. Hopkins was the duly appointed, qualifled, and acting admin- 
istrator of the estate of Lewis G. Denison, deceased, having been so 
appointed by the county court of Red River county, Tex. That the 
said estate was small, and in debt, and the property belonging to it 
did not amount to $500 in value. That the said Richard M. Hop- 
kins, administrator, had obtairied from the board of public land 
commissioners, and held as admliiistrator, as aforesaid, a certiflcate 
for a league and labor of land, based upon the condition and serv- 
ices of Lewis Denison in his lifetihiè, which was entitled to be lo- 
cated on the public domain of Texas; that on February 7, 1839, the 
said, Hopkins, administrator, sold and transferred two-thirds of said 
certificate to Henry Smith. That the following assignment was in- 
dorsed thereon : 

"Republic of Texas, Eed River County. 

"ÏCnow ail men by thèse présents, that l, Richard M. Hopkins, adminis- 
trator, by virtue of a decree of the honorable probate court for the county 
of Red Ei\ier, do hereby assign and sai over unto Henry Smith two-thirds of 
the land called for by the wlthin certiflcate. 

"Witness my hand and seal, this, the 7th day of February, 18<59, 
-. "[Seali] r . i li. M. Hopkins, Administrator." 

' That on November 27, 1858, said Hopkins duly acknowledged the 
exécution of said indorsem^t beforç: the clerk of the county court 
of Red River county, Tex., and that said certiflcate, with indorse- 
ment thereon, and with proof of acknowledgment of the same, was 
duly flled for record, and recorded in the office of the county clerk 
.of Red jîiyer county in the Record of Deeds of February 14, 1859. 
The averments on this subject conclude with the following: 

"Your orators believe and aver that said sale of said certiflcate was made 
under the orders of said county court of '&ed River county." 

The bill f urther shows that the possession of the. land certiflcate 
passed to Henry Smith, and through him to eomplainant Massen- 
burg, who caused the same to be located on the lands in controversy,^ 
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the lands to be surveyed, field notes to be properly returned, and 
the patent to issue, paying ail the expenses in the premises; and, 
that the patent was delivered to Massenburg, and, since, he and his 
grantees hâve occupied and possessed the land, cultivating and im- 
proving the same, and paying ail taxes thereon. 

Thèse admitted facts are consistent only with a valid sale and 
transfer of a two-thirds interest in the land certiiicate in qtiestion to 
Henry Smith, as claimed in the Mil ; and, when considered in con- 
nection with the time elapsed, and the fact that, under the laws in 
force at the time, small estâtes, under |500 in value, like that of 
Lewis C. Denison, were administereu in a summary manner, it ap- 
pears to this court that the bill shows a prima facie case, at least, 
in favor of the validity of the transfer in question. In connection 
with thèse averments of transfer, made many years ago, under al- 
leged orders of court, Baker v. Coe, 20 Tex. 436, Gibson v. Poster, 
2 La. Ann. 503, and Moore v. Green, 19 How. 69, are instructive. 
In the latter case, which involved a sale by an adminîstrator, in 
whicb no order of sale or the confirmation of sale was alleged, and 
for that reason the sale was claimed to be void, the court says: 

"The complainants' counsel seem to suppose that, as the défendants, In 
thelr answer, admit the property, at least In part, was originally acquired 
under sale of Manton's administrator, they are bound to show the proceed- 
ings were not only conformable to law, but they must go further, and prove 
the debts for which it was sold were due and owing by the deceased. So 
far from this being the légal rule, under the ciroumstanees of this case, the 
presumptions are in favor of the présent occupants, and the complainants 
must show that the administrator's sale was illégal and void. After an ad- 
verse possession of more than 80 years, when the facts hâve passed from the 
memory, and, as in this case, the papers are not to be found in the probate 
court, no court can require of the défendants proof in regard to said sale." 

The View we take of this branch of the case disposes of the first, 
fourth, and eighth assignments of error, and, we think, renders un- 
necessary any décision upon the other assignments. We, however, 
take occasion to say that the amounts expended by Massenburg in 
procuring the location and survey of the land, and in procuring a 
patent therefor, and in paying the taxes thereon, are proper matters 
in determining how far he and his co-complainants hâve been in 
good faith in the transaction in question ; that where a party is in 
possession of land he may wait until his title and possession are at- 
tacked before setting up équitable demands, and this without be- 
ing chargeable with lâches ; and that, where a party is possessed of 
a full équitable title to lands, he may resort to a court of equity to 
protect himself, although, perhaps, he might défend in an action at 
law by asserting title by prescription. 

The decrée of the circuit court is reversed, and the cause re- 
manded, with instructions to overrule the demurrers to complain- 
ants' bill, and thereafter proceed as equity requires. 
v.7lF.no.6^-40 



626 lEDBBAL EEPÛBTEK, VOl. 71. 

PAINB et al. t. CONSUMEES' FORWARDING & STORAGE CO. et al. 

(Circuit Court of Appeaïs, Slxth Circuit DecemDer 9, 1895.) 

No. 256. 

Dbbds— Description— Land Bounded on Stbkbt. 

The village of F., Ohio, afterwarfls called G., was laid out by proprle- 
tors, and the public grounds and streets dedlcated by executing and re- 
cordlng a plat, In 1812. In 1815, before any lots south of Fourth Street 
were sold, ail the streets south of Fourth street were duly vacated by 
proper proceedlngs. A., one of the proprletors, became the owner of the 
part of the vacated tract lying south of Fourth street, and between It and 
Flfth street, Including lots 145 to 152, as numbered on the plat, which lay 
on the east of Water street, and the lots opposite them on the west of 
Water street, which were water lots running down to a river. Lots 145 
to 152 were descrlbed on the plat by dimensions which dld not include any 
part of Water street. The dimensions of the water lots were not given. 
A., after the vacation of the plat, conveyed two of the lots to one B., by 
■aeed deseribing them as "lots 145 & 146, according to the survey of the 
town plat of G. which was first recorded, but now lying In the vacated 
part," referrlng to the plat for more partlcular description. By various 
proceedlngs, ail of A.'s tltle to the remainder of the tract owned by him, 
including the streets, became vested in one S., who, during his lifetime, 
conveyed ail but one of the remaining lots to various persons, by deeds 
deseribing them by numbers "according to the original map and survey, 
subject to ail the streets and highways," or as the water lots opposite the 
several numbered lots "according to the original map," etc. ïhe titles of 
the grantees under thèse deeds passed to défendants, who occupied the 
portions of the vacated Water street opposite their respective lots. After 
the death of S., his heirs quitclalmed their interests In the tract to plain- 
tlfCs, who sold the remaining lot, and subsequently sued défendants to re- 
cover the land included in Water street. Held, that the varions deeds, 
which descrlbed the lots by référence to the plat, which showed them 
bounded by Water street, the statutory dedicatlon of which had beeti yor 
cated at the tlme, carrled In each case the fee In the land to the middle 
of Water street, opposite the several lots, notwithstanding the dimensions 
of the lots dld not include the street; and that no tltle passed to the plaln- 
tlffis by the qultclaim from the helrs of S, 

2. Same. 

In construlng the description In a deed which bounds the land conveyed 
upon a street, river, or other monument having wldth, courts Incline 
Btrongly to such an Interprétation of the language as will carry the fee 
of the land to the center llne of such monument, rather than to Its edge 
only. 

In Error to the Circuit Court of the United States for the East- 
ern Division of the Northern District of Ohio. 

This action was brought by George E. Paine in his lifetime agalnst the 
Consumers' Forwardlng & Storage Company and the Pennsylvania Dock 
Company to recover two pièces of real estate in the village of Falrport, Lake 
county, Ohio. The land in controversy consisted of two parallel strlps about 
17 feet wide and 571 feet long, lying within the boundaries and on the east 
and west sldes of a vacated street iinown as "Water Street." The village 
of Falrport was flrst known as the town of Grandon, and was laid out In lots 
on the east bank of the Grand river and the south shore of Lake Erle by the 
original proprletors. The public grounds and streets were duly dedlcated by 
executing and recording a plat in 1812, In 1815, before any of the lots south 
of Fourth street were sold, ail the streets and public grounds south of 
Fourth street, except HIgh street, were duly vacated by proper proceedlngs 
and decree in the proper common pleas court. The location of the two strlps 
In controversy may be seen from the following dla'gram, showing a part of 
the vacated portion of the plat. 
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Water strect Is deserlbed on the plat as flve rods In wWth. The plat con- 
tinues: "AU the lots laid eut in said town between the numbers hereinafter 
mentioned, inclusive, are of the length and breadth annexed to them, vlz. 
• * * from 137 to 152 are each twenty-four rods long and four rods wide." 
The measurement excludes from the lots any part of Water street as platted. 
By deed, the title to the entlre tract was vested in one of the proprletors, 
Samuel Huntington, to hold for the beneflt of ail. Division was made among 
the proprletors, and lots were sold by deed pending the trust. Huntington 
died before the exécution of the trust, and in 1836 a bill in equity was filed 
In the proper common pleas court by those In interest agairist his helrs to 
compel a partition, and the conveyance of the légal tltle In accordance wlth 
the préviens divisions and sales. Prier thereto, by division and transfer, 
Seymour Austin, one of the original proprletors, had become the owner of that 
part of the vacated tract lying between Fourth and Fifth streets. He died, 
leaving a widow, to whom he devlsed ail his real estate in Fairport Hls 
estate proved insolvent, and on a proceeding to sell land to pay debts ail but 
two of the lets abuttlng on Water street between Fourth and Fifth streets 
were assigned as a dower to his widow, and the residuary interest in them 
was sold to Lemuel Storrs. The widow subsequently quitclaimed to Storrs 
ail land owned by her in the town of Grandon. Austln's administrator and 
hls widow and devisee were made parties to the bill in equity already de- 
serlbed, as well as Lemuel Storrs, the purchaser and grantee. By decree, 
it was found and declared that Storrs had the légal tltle to ail the vacated 
part of the plat lying between Fourth and Fifth streets, except lots Nos. 145 
and 146, which had been conveyed by Seymour Austin in his lifetime to 
Elihu Spencer, and lots 148 and 149, which Storrs had conveyed before the 
decree to one Dexter Knight. The Spencer deed deserlbed the land conveyed 
as foUows: "Lots 145 and 146, according to the survey of the town plat of 
Grandon which was tirst recorded, but now Jying in the vacated part of said 
Grandon, and for a more partlcular description of said lot, référence must 
be had to said flrst recorded survey of said tovra plat." The Knight deed 
deserlbed the land conveyed as "lots 148 and 149, according to the original 
map and survey of said town plat, and being In the block between Fourth 
and Fifth streets in said town plat, subject to ail the streets and hlghways 
laid or to be laid out on or through the same." Storrs, after the deci-ee, quit- 
claimed to one Wurts, "lot 150, according to the original map and plat and 
survey of the town plat of Grandon aforesaid." He deeded to Henry Williams 
"lots 151 and 152, and also water lots opposite to and westerly of lots 149, 
150, 151, and 152 in the original town plat of Grandon (now Fairportj, accord- 
ing to the original town-plat survey and maps of the town plat of Grandon 
aforesaid, subject to ail highways." Storrs, by simllar descriptions, conveyed 
lot 145, and water lots opposite to and west of lots 147 and 148. The only 
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remainlng lot abutWng on Water street not thus disposed of was water lot 
opposite lot No. 146, which it appeared that the plaintiff Paine liad himself 
conveyed to one Paige. Thus it appeared by undisputed évidence that plain- 
tiff had no title to the lots abutting on Water street, and the question was 
whether by the deeds of those abutting lots taliing the title out of Storrs 
and himself title to the land lying in Water street also passed. There was 
some évidence tending to show a public use of part of Water street between 
Fourth and Fifth streets at various tlmes, but it had been completely aban- 
doned, and the défendants were admittedly in exclusive possession of it at 
the time suit was brought. ïhe learned judge at the circuit instructed 
the jury that the deeds from Austin, Storrs, and Paine, conveying the lots 
abutting on vacated Water street, carried title to the middle Une of Water 
street opposite the lots specifically conveyed, and therefore that neither 
Storrs' heirs nor plaintif!' had any title to land in Water street or the particu- 
lar strips in suit. This instruction is made the basis for the chief assignment 
of error. 

R. B. Murray and L. W. King, for plaintiffs in error. 
J. B. Burrows, for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Jndge. 

TAFT, Circuit Judge (after stating tlie facts). Seymour Austin 
owned the title to the strips hère in controversy. Against his dev- 
isee and légal représentative, the decree of the common pleas court 
established that Lemuel Storrs had acquired title to the same two 
strips. If Storrs did not convey the strips hère during his life- 
time, they descended on his death to his heirs by whose quitclaim 
deeds they passed to the plaintiff below. It is conceded that Storrs 
did not convey any part of Water street to any one by spécifie de- 
scription. Did his deeds conveying the lots bounding on vacated Wa- 
ter street convey the fee to the center Une of that street? If they 
did, then the charge of the trial judge was correct; if not, the judg- 
ment must be reversed. When Water street south of Fourth street 
was vacated in 1815, the original proprietors had sold none of the 
lots abutting thereon. The effect of the vacation, therefore, was 
to vest the fee in Water street in those who owned the abutting lots. 
It is well settled that where a grantor bounds the lot conveyed on 
a described street, and is the owner of the land embraced therein, 
he is estopped to deny the right of the grantee to use the land for 
street purposes whether it be in fact a street or not. Thomas v. 
Poole, 7 Cray, 83 ; Rodgers v. Parker, 9 Grav. 445 ; Stetson v. Dow, 
16 Gray, 373; Emerson v. Wiley, 10 Pick. 310; Cox v. James, 45 
K Y. 562; Dawson v. Railroad Co., 15 Minn. 136 (Gil. 102); 3 Washb. 
Real Prop. (5th Ed.) *467, *635, *671; Devl. Deeds, § 1027. And 
the same effect is given to a deed describing the lot conveyed by 
number and référence to an undedicafed plat upon which the lot 
is shown to front upon a street. In such a case the easèment which 
the grantee acquires is not limited to that part of the described 
street in front of his lot, but it extends to the whole street shown 
so far as it was owned by the grantor when the deed was executed. 
Rodgers v. Parker, 9 Gray, 443 ; Thomas v. Poole, 7 Gray, 83 ; Cox 
V. James, 45 N. Y. 562. It is quite true that it has been held that 
such a deed does not bind the grantor to open and maintain a street 
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in a condition fit for travel (Hennessej v. Raiiway Co., 101 Mass. 
540) ; nor does it implj a covenant that the street is in such a con- 
dition wlien the deed is made. The only effect is that, as between 
the grantor and grantee, the latter may do nothing inconsistent 
with this right. Between them, therefore, it is a street. Nor 
does it prevent this resuit that the plat was marked vacated, or 
that in some of the deeds it was referred to as vacated. The vaca- 
tion of the plat affected only the public easement. It did not con- 
flict with the use of the street as a common way by ail the abutting 
lot owners. Water street was absolutely necessary to any enjoy- 
ment of the lots at ail. A steep hill eut o£E a large part of each of 
the numbered lots from High street, and the water lots had no 
frontage except on Water street. 

By the coramon-law rule of construction, a deed of land which 
describes it as bounding upon a street carries the fee of the grantor 
to the middie line of the street. 3 Washb. Real Prop. (5th Ed.) 635, 
where ail the authorities are collected. The rule is thus compre- 
hensively stated by Mr. Justice Gray in the case of the City of Bos- 
ton V. Richardson, 13 Allen, 146, 154: 

"Whenever land is described as bounded by other land, or by a building 
or structure, the name of which, according to its légal or ordinary meaning, 
includes the title in the land of which it has been made part, as a house, 
a mill, a wharf, or the like, the side of the land or structure referred to a 
boundary is the llmit of the grant; but when the boundary line is simply 
by an objeet, whether natural or artificial, the name of which Is used In ordi- 
nary speech, as detining a boundary, and not as describmg a title in fee, 
and which does not, in its description or nature, include the earth as far 
down as the grantor owns, and yet which has width, as in the case of a 
way, a river, a ditch, a wall, a fence, a tree, or a stake and stones, then the 
center of the thihg so running over or standing on the land is the boundary 
of the lot granted." 

In Banks v. Ogden, 2 Wall. 68, Chief Justice Chase, speaking for 
the suprême court, said: 

"It is a familiar principle of law that a grant of laud bordering on a road 
or river carries the title to the center of the river or road, unless the terms 
or eircumstances of the grant indlcate a limitation of its extent by exterior 
Unes." 

In Ohio the same gênerai rule is in force. In Lembeck v. Nye, 
47 Ohio St. 336, 24 N. E. 686, the question was whether a deed of 
land bordering on the side of a nonnavigable lake, the length of 
which was perceptibly greater than its breadth, carried the interest 
of the grantor in the bottom of the lake to the middie line of the 
lake, and the court answered it in the aifirmative. At page 349, 47 
Ohio, and page 686, 24 N. E., Judge Bradbury in delivering the 
principal opinion in the case says: 

"And in this state, where the rule is so llrmly established that a boundary 
on a running stream carries the land to the middie or thread thereof, prin- 
ciples of analogy afford strong grounds for applylng it to nonnavigable lakes. 
The reasons for the rule In one case apply equaily to the other.. The ex- 
istence of 'strips or gores' of land along the margln of nonnavigable lakes, 
to which the title may be held in abeyance for indefinite perlods of time, is 
as great an evil as are 'strips and gores' of land along highways or running 
streams. The litigation that may arise therefrom after long years, or the 
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happening ot some nnezpecteâ event, Is eqnally probable, anfl alite rex»- 
tlons In each of the cases, and tliat public iwllcy which would seek to pre- 
vent thls by a construction tbat would carry the tltle to the center of a hlgh- 
way, ninnlng stream, or nonnavlgable lake that may be made a boundary 
of tbe lands conveyed applies IndifCerentiy, and wltb equal force, to ail of 
them. It would seem, also, that whatever Inference mlght arise from the 
presumed Intention of the parties agalnst the réservation of the land undcrly- 
Ing the water would be as strong In one case as In either of the others." 

Again, at page 351, 47 Ohio, and page 686, 24 N. E., Judge Brad- 
bury saye: 

"Whlle, If the parties to a deed make a runnlng stream, a nonnavlgable lake, 
« a highway, one boundary of the lands conveyed by It, public policy and 
the presumed Intention of the parties wUl extend the Une to the middle of 
Buch monument, yet It Is compétent for them to Umlt the conveyance to the 
Bide of the highway, the top of the bank of the runnlng stream, or to the 
edge of the water of the lake." 

See, alsOj the case of Stevens v. Shannon, 6 Ohio Cir. Ct. R. 142, 
approved in Kerr v. Ciommissioners, 51 Ohio SL 593 ; Dembitz, Land 
Tit § 11; notes to Doraston v. Payne, 2 Smith, liead. Cas. 178. 

But several reasons are pressed upon the court for holding that 
this gênerai rule has no application to the case at bar. 

Mrst it is said that the principle is never applied except when 
there is an actual public highway fonning a visible monument 
The case of Hopkinson v. McKnight, 31 N. J. Law, 427, is relied 
upon to Bustain this proposition. The weight of authority is, how- 
ever, decidedly to the contrary. In the case of Stark and Wales t. 
C5oflan, 105 Mass. 328, it was held that a deed conveying part of a 
tract of land as bounded "by a passageway of flfteen feet wide," 
leading across the tract, with no restriction or controlling words, 
passes the fee to the center of the way so assumed as a monument, 
although no such way existed at the date of the deed, or has ever 
been fenced oflE, and although the deed provided that the passage- 
way was to be held in common forever by the parties to the deed. 
In Bissell v. Railroad Co., 23 N. Y. 61, the court of appeals of New 
York held that the conveyance of a lot bounded on a pièce of 
ground laid ont upon a map as a street and called a street, but 
which was not in fact a public street or highway, carried the 
grant to the middle of the street In Jarstadt v. Morgan, 48 Wis. 
248, 4 N. W. 27, the owner of land laid ont into blocks and lots, 
bounded by what were represented on an unrecorded or defective 
plat as streets, conveyed a lot by référence to the plat Neither of 
the streets was ever opened and used by the public as a highway, 
though the full enjoyment of the lots sold require'd that the streets 
should be open for the full distance of the block. It was held 
that, as against the grantor or his assigns, the grantee took the fee 
to the center of the street abutting on his lots. In Paul v. Carvon, 
26 Pa. St. 223, it was held that a deed of a lot described as ertend- 
ing along the northerly side of Tidmarsh street, executed after Tid- 
marsh street had been vacated by public authority and had reverted 
to the grantor, carried the fee to the center of the vacated street 
Thèse cases clearly show that the same kind of a description in a 
deed, which estops the grantor to deny the right of the grantee to 
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use land bordering on the lot conveyed as a street, works a transfer 
in fee to the grantee of one-half the land embraced in said street. 

A second contention of plaintifE in error is based on the provisions 
of the Ohio statute concerning dedications by a duly acknowledged 
and recorded plat. Under that statute the acknowledgment and 
recording of the plat Tests the fee of the street in the county or 
municipal corporation in which the platted street lies. 1 Chase's 
St 502; 3 Chase's St 1846; 1 Smith & B. Eev. St. § 2601. Hence it 
is argued that the deeds of lots in such a plat could not carry the fee 
in the street, because it passes to the county or city. But the deeds 
hère in question were not made until after vacation of the plat as a 
statutory dedication. The référence to the plat was made when both 
parties knew it to be vacated. Ihdeed, in some of the deeds it 
was described as a vacated plat. The référence must therefore be 
construed in this light. The plat had no efflcacy except as a private 
plat. If the public thereafter had, by actual user of the platted 
streets, accepted the référence in the deeds as a dedication, it would 
hâve been not a statutory, but a common-law, dedication. Fulton t. 
Mehrenfeld, 8 Ohio St. 440. In such a dedication the fee remains in 
the grantor, and the public takes only an exclusive easement. We 
cannot see, therefore, that provisions of the Ohio statutes hâve any 
bearing upon the construction of the deeds and their description of 
the property conveyed by référence to the vacated plat 

Finally it is pressed upon us that by the description in the deeds the 
vacated street is expressly excluded from the lots conveyed. It can- 
not be questioned that when a plat is ref erred to in a deed as contain- 
ing a description of land, the courses, distances, and other particulars 
appearing upon the plat are to be as much regarded in ascertaining 
the true description of the land and the intent of the parties, as if 
they had been expressly enumerated in the deed. Cox v. Hart, 145 
U. S. 376, 12 Sup. et. 962; Jeflferis v, Land Co.. 134 U, S. 178, 10 Sup. 
et. 518. But it is to be observed that the intent of the parties is to 
be ascertained as of the date of the deed, and the construction of the 
descriptions in the plat is to be of that date, wherever construction 
is necessary. It might well be that the plat regarded as a statutory 
dedication and conveyance would make impossible a construction 
by which a numbered lot should include one-half the adjoining street, 
and this because of the peculiar effect of a statutory dedication; and 
yet a description by lot number on the plat, after it haa ceased to 
hâve statutory eflBcacy, made merely for convenience in showing the 
boundaries and courses and distances of the land to be conveyed, 
must be construed without regard to the terms or effect of the stat- 
ute, and exactly as if the description of the lot on the plat by word 
and drawing had been incorporated into the deed without référence 
to the plat. The numbered lots conveyed were lots Nos. 137 to 152, 
They are said in the plat each to be 24 rods long and 4 rods wide. 
The water lots conveyed are not exactly shown upon the plat, and 
their lengths are not given. They are ail shown to bound upon 
Water street, and this is exactly équivalent to express language in a 
deed giving the street as a boundary. Kimball v. City of Kenosha, 



632 FEDERAL EEPOBTEB, Vol. 71. 

4 Wis. 321; Cox v. Eailroad Co., 48 Ind. 188; City of Dubuque v, 
Maloney, 9 lowa, 450. Now, in the description of the water lots, 
tliere is nbthing whatever to prevent the opération of the ordinary 
rule by which a deed eonveying a lot bounding on a public or private 
way carries the f ee to the center of the way. It is said that because 
they are described in the deeds as "opposite to" certain nurabered 
lots, thèse words imply the existence of a strip of land between the 
lots conveyed and the numbered lots, which does not pass. Thèse 
words undoubtedly imply the existence of a passageway or street 
between the water lots conveyed and the numbered lots, by référence 
to which the former are designated; and, as already said, the grantor 
in the deeds and those claiming under him are estopped to deny its 
existence. But we cannot see how this prevents a construction of 
the deeds by which the fee in one-half the street, whose existence is 
thus recognized, shall pass with the lots. 

In regard to the numbered lots it is contended that the lengths 
of the lots as given exclude ail the street, and therefore that a con- 
veyance of the lots cannot include one-half of it. Such a circum- 
stance is not usually allowed to overcome the ordinary presumption. 
In Berridge v. Ward, 10 C. B. (N. S.) 400, it was held by the common 
pleas court of England that where the land conveyed was described in 
the deed as "the lot colored red upon an annexed plat," the deed car- 
ried with it the fee to the center of the adjoining highway, although 
no part of the highway was colored red, and although the dimensions 
of the lot as given in the deeds would exclude the street. In New- 
hall V, Ireson, 8 Cush. 595, it was held, Chief Justice Shaw delivering 
the opinion, that where the land conveyed was described as bounding 
upon a road, the deed carried the fee in the road to the center Une, 
although the calls by distance carried the lot only to the road side. 
In Peck V. Denniston, 121 Mass. 17 the same court, speakiug by Chief 
Justice Gray, made the same ruling on a similar state of f acts. See, 
also, Cox V. Freedley, 33 Pa. St. 124, and Chatham v. Brainerd, 11 
Conn. 60-85. The evlls resulting from the rétention in remote dedi- 
cators of the fee in gores and strips, which for many years are value- 
less because of the public easement in them, and which then become 
valuable by reason of an abandonment of the public use, hâve led 
courts to strained constructions to include the fee of such gores and 
strips in deeds of the abutting lots. And modem décisions are 
even more radical in this regard than the older cases. For a very 
good statement of the présent condition of the law on the subject, 
référence may be had to the new and valuable work of Mr. Dem- 
bitz on Land Titles, § 11. Most of the décisions are rested on 
some peculiarity of phrase in the description, and it is very difû- 
cult to lay down any gênerai rules for determining when the grant- 
or bas used language sufflciently explicit to exc'ude from the opéra- 
tion of the deed the fee to the center of the abutting road. The 
suprême judicial court of Massachusetts has decided that it is 
impossible, if any respect is to be paid to the principles of the 
common law of real estate, to hold that a fee in land not described 
can pass as appurtenant to that which is described. Tyler v. Ham- 
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mond, 11 Pick. 193. But in the later cases especially that court has 
used every deiice of logic to include in the description of a lot by the 
side of a road the fee to the center of the road. It has treated the 
Mghway or private way in the description of a lot as a monument, 
and in obédience to the ruie that a référence to monuments controls 
descriptions by courses and distances it has carried the lot to the cen- 
ter Une of the monument, however clear a departure this may be 
from the linear or superflcial measurements. It would seem from 
the language of Mr. Justice McLean, speaking for the suprême court 
of the United States in Barclay t. Howell, 6 Pet. 512, that the diffl- 
culty of passing the fee in the adjoining street as appurtenant to the 
conveyance of the abutting lot did not weigh so heavily on that court, 
for he said: 

"Where the proprletor of a town disposes of ail Ws Interest in it, he would 
seem to stand In a différent relation to the right of soil, in regard to the 
streets and alleys of the town, from the indlvidual over whose soil a public 
road is established, and who continues to hold the land on both sides of it. 
Whether the purchasers are not, in this respect, the owners of the soil over 
which the streets and alleys are laid, as appurtenant to adjoining lots, Is a 
point not essentially involved in this case." 

The whole question is most exhaustively discussed by the learned 
American editors of Smith's Ijeading Cases (8th Ed., vol. 2, p. 178) in 
the notes of Dovaston v. Payne, and the conclusion reached that the 
treatment of the highway as a monument furnishes the means to 
include the fee to the street center in every case where there is not 
express language excluding it. See, also, 3 Kent, Comm. 349. The 
wisdom of such à construction is manifest, and the great weight of 
authority sustains it. 

But it is said that there is an authority in Ohio which requires us 
to hold that the fact that the length of the lot in feet as given in the 
plat excludes the street, and prevents giving effect to the ordinary 
presuraption. The case referred to is Lough v. Machlin, 40 Ohio St. 
332. The statement of the case and the conclusion reached are so 
short that we give the'm in fui! : 

"In April, 1853, a plat of a subdivision of our inlots in the city of Colum- 
bus was duly executed, acknowledged, and recorded. It showed, in feet, 
the length and width of each sublot, and an alley ten feet wlde between sub- 
lots five and thirteen. By separate deeds descrlbing the premises granted 
by the number of the sublot and i-eference to said plat, L. became the owner 
of one and M. of the other of said sublots. No ordinance accepting said alley 
was ever passed by the council, but, in March, 18G3, it passed an ordinance 
vacating part of the alley between said lots, on pétition of L., the then owner 
of M. 's lot consenting. L., claiming title to the part of the alley so vaeated 
under a qultelaim deed from the heirs of the original owner of the ground 
so laid out, built upon it in May, 180t>. lu 1875 M. sued h. to recover pos- 
session as owner in fee simple of so much of the vaeated alley as lies be- 
tween the middle of what was the alley and the line of M. 's lot. Held: (1) 
Beeause of section 63, Act May 3, 1852 (50 (Jhio Laws, 223) the alley never was 
a public way. (2) As the dedicator's deed dld not, in etîect, describe M.'s 
lot as 'bounded by an alley,' but by the east line of the alley, the rule of con- 
struction of deeds making 'a stream' or 'a road' or 'a way,' a boundary, does 
not apply. (3) As the dedicator's plat and deed under the statutes then in 
force left the character of the alley to be determined by the council, he was 
not responsible for the nonaction of that body. and the doctrine of estoppel 
does not apply. (4) M. does not own in fee any of the vaeated part of said 
alley." 
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The décision was by the suprême court commission, and the con- 
clusions are stated witliout an opinion, There would seem to be 
Bome difficulty in reconciling tlie principle wliich it is said tliis case 
establishes ^tli tliat of Stevens v. Shannon, ubi supra. It is cer- 
tainly a most unsatisfactory basis for a rule of property in Oliio, and 
we cannot think the court which rendered it thought it was estab- 
lishing such a rule. The case was a hard one against the défendant, 
the grantee of the original dedicator, who had, on the faith of the 
latter's title to the entire alley, and, it may be inferred, with the con- 
sent of the predecessor in title of the plaintiff, erected a house upon 
it, and occupied it for 12 years bef ore the suit was brought. Princi- 
ples of estoppel would seem to hâve required that a deed given by 
this predecessor to the plaintifE should be construed not to include 
the abandoned alley upon which L. had built his house, with such 
predecessor's consent. But the case is distinguishable in more than 
one respect from the case at bar. The plat in the case cited was a 
statutory plat, intended to operate as such, and not vacated when 
the deeds of the dedicator were executed. It did not operate as 
such because the city did not accept the dedication as the law 
required it to do bef ore the dedication could become effective ; but 
when the deeds were given it was an inchoate statutory dedication, 
and the effect of the deeds was to be determined in that light. By 
such a dedication the fee in the alley would hâve passed to the city, 
and therefore the intention of the dedicator to pass the fee to the 
abutting lot owners might be much more reasonably doubted than 
in a case like the one before us, in which the référence was to a 
vacated plat, having no other force than a mère private map. 
Hence the ruling of the court that the measured width of the lots 
in effect described the lot as bounded by the east Une of the alley 
Instead of by the alley, is not inconsistent with a différent con- 
clusion in this case, where the effect of a statute cannot influence 
the interprétation of the deed and plat. 

There are several circumstances, not yet noticed, which serve to 
confirm the conclusion we hâve reached. In nearly ail the deeds, 
including those of the water lots, the description of the lots conveyed 
by référence to the plat closes with this phrase, "Subject to ail légal 
highways." There is not the slightest évidence that the land within 
the lot Unes was subject to any easement of way, public or private, 
and, unless this refers to the common way for ail the lots sought to 
be reserved in Water street it is difflcult to understand its meaning. 
If such is the référence, then it is clear that the grantors in the deeds 
supposed that they were parting with ail their interest, not only in 
the land within the lot lines, but also in the street. We hâve even 
more persuasive évidence of this in the f act that when the adminis- 
trator- of Seymour Austin, a predecessor in title of the plaintiff, who 
is admitted to hâve owned ail the land, including Water street, came 
to sell ail his land as the estate of a deceased insolvent, and wished to 
assign dower to the widow, he petitioned for the sale of ail the lots, 
the appraisement of them, and the assignment of one-third to the 
widow. . No mention was made of land in Water street, although, if 
that was to be treated as another and distinct lot, it contained as 
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much as half a dozen platted lots. Ail the proceedings indicate tliat 
Water street was supposed to pass with the abutting lots. Tkus 
there was set off as dower to the widow "ail the lots lying hetween 
Fourth and Fifth streets of the original town plat of Grandon, 
which is now vacated." There are other circumstances of like char- 
acter in the chain of plaintiff's title which indicate a usua loquendi 
by which the street passed with the lots, but it is unnecessary to refer 
to them. On the whole case we are satisfled that there was no ques- 
tion of fact in dispute to be submitted to the jury, that as matter of 
law défendants were entitled to a verdict on the conceded facts, and 
that the court was therefore right in directing such verdict. The 
judgment of the circuit court is afi8rmed, with costs. 



DOBLINaEE et al. v. DICKSON et al. 

(Circuit Court, N. D. Ohlo, W. D. January 22, 1898.) 

Attachment— Dbmaud Ahisino on Contract— Ohio Statutes. 

Plaintlffl brought an action agalnst défendant, alleglng the maklng, by 
défendant to plaintitî, of an "oll and natural gas lease" glvlng to plaintlff 
the right to the possession of the premises described for the purpose of ex- 
plorlng for oil and gas, and also alleglng facts which showed that, because 
of acts done by the défendant, a claim for damages had accrued to plaintlfC, 
growing ont of the contract of lease. Beld that, whether or not the facts 
were well pleaded, It sufliciently appeared that the demand sued on was one 
arising upon contract, for the purpose of sustaining an attachment uuder 
the Btatutes of Ohlo. 

Hurd, Brumback & Thatcher, for plaintiffs. 

Alex. L. Smith and Kinney & Newton, for détendants. 

EICKS, District Judge. On the 31st of March, 1894, the plaintiffs 
instituted this suit against the défendants in the court of common 
pleas of Lucas county, Ohio. The purpose of the suit was to recover 
damages against the défendants for breach of contract of lease of 
certain lands in said Lucas county, which instrument was commonly 
known as an "oil and natural gas lease." Upon filing said pétition, 
the plaintiffs made affldavit that the défendant Joseph Dickson was 
a nonresident, and that the claim sued upon was a "demand arising 
upon contract." By due proceedings had, an attachment was issued 
upon said affidavit, which was levied upon the property covered by 
the lease referred to in the pétition. Thereupon the défendants, 
entering their appearance solely for the purpose of said motion, flled 
a motion asking the court to set aside the service by publication, and 
to dissolve the attachment. Immediately following said motion, a 
pétition for the removal of said cause to this court was flled, together 
with the bond required by the statute. An order was made in com- 
pliance with said pétition, and the transcript of the record was duly 
flled in this court. 

The principal contention pressed by défendants' counsel in support 
of the motion to dissolve the attachment is that this is not a debt or 
demand arising upon contract. The averments of the pétition hâve 
been pretty fully quoted in counsel's brief, and a pretty thorough 
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analysis thereof has been made. It must be remembered that, in dis- 
posing of this motion, it is only necessary to look to the averiiients of 
the pétition, for the purpose of ascertaining whetlier the plaintifls' 
claim is a demand arising upon contract- It is well settled in Ohio 
that an afifidavit and an order of attachment form no part of the 
pleadings in an action, and the grounds for an attachment should net 
be stated in the pétition. Harrison v. King, 9 Ohio St. 388. The aflQda- 
Tit, having referred to the pétition as showing that the claim, debt, 
and demand did arise upon contract, so far authorizes us to look to 
the pétition for the purposes of determining this f act. Further than 
that, it is not necessary to consider the force and effect of the différ- 
ent averments in the pétition. Does the plaintiffs' claim or demand 
arise upon contract? The covenants of the lease made by the de- 
fendant Dickson entitle the plaintiffs to the possession of the prem- 
ises described for the purposes of boring for oil and natural gas. 
There are certain limitations in thèse covenants, but the gênerai 
effect of the contract is certainly an implied agreement that the plain- 
tiffs shall hâve peaceable and uninterrupted possession of the prem- 
ises for the purposes of prosecutiug the explorations for oil and gas 
in the manner prescribed in the lease. The défendant Diclison, 
by the proceedings complained of in the pétition, certainly violated 
this implied agreement and contract. As bef ore stated, it is not nec- 
essary to examine the averments of the pétition to ascertain whether 
or not they are well pleaded for the purpose of stating a breach of 
contract or maintaining a cause of action for damages for an éviction. 
It is only necessary to look to the pétition and the lease, which is 
made an exhibit thereto, for the purpose of determining whether or 
not, upon the facts therein stated, this claim sued upon is a demand 
arising upon contract; and, for this purpose, the facts set out in the 
pétition, though not well pleaded, may he considered. The lease is 
certainly a contract. The facts stated in the pétition certainly show 
that, because of certain acts done by the défendant Dickson, a de- 
mand or claim has accrued to the plaintiffs for damages against the 
défendants growing out of said contract. That is ail the issue 
involved in this motion to dissolve the attachment. A demurrer 
or motion to the pétition may raise questions as to its sufflciency 
in other respects. The pleading may be inartificially drawn. and 
may be insufflcient in many respects; but, if it states facts enough to 
show that the suit in which the attachment was issued is based upon 
a demand growing out of a contract, it is sufflcient. The motion to 
dissolve is therefore disallowed. 



CHAMBERLAIN v. NEW YORIC, L. E. & W. R. CO. et aL 

(Circuit Court, N. D. Ohio, E. D. November 12, 1895.) 

No. 5,436. 

Railboad Rkokivbrs— Liability for Heglt&bnch! of Employés— LiABiiiiTT 
OF Railboad Company. 

Recelvers having the full possession, control, and opération of a railroad 
nnder the directions of a court are alone liable for the négligence or wrong- 
doing of their agents and employés In the opération of the road, and the 



CHAMBERLAIN V. NEW YORK, L. E. & W. R. CO. 637 

raîlroad eompany Itself is not liable to suit upon a cause of action so 
arising. 

8. Same — Leased Road — Liabilitt op Lessob. 

ïlie Oliio statute maklng a lessor railroad eompany liable for the acts, 
injuries, and wrongs inflicted by tbe olilcers, agents, or employés of tlie 
lessee eompany does not operate to give a rigbt of action against a lessor 
eompany for négligent acts of tbe employés of a receiver who is operating 
the road as receiver of tbe lessee eompany. 

8. Rbmoval of Causes— Diverse Citizbnship— ISTominal Parties. 

An action was brought by a citizen of Obio against the receivers of a 
New York railroad corporation, -who were citizens of New York, to recover 
damages for personal injuries sustained in the opération of a road belong- 
ing to an Ohio corporation, but which had been leased to the New York 
eoiporation prior to the appoiutment of the receivers. Both the New York 
corporation and the Ohio corporation were joined as parties défendant with 
the receivers. fleW,--that the sole controversy was between the plaintifC 
and the receivers, and the latter were entitled to remove the cause to a 
fédéral court. 

This was an action by Nellie J. Chamberlain against the New 
York, Lake Erie & Western Railroad Company, the New York, Penn- 
sylvania & Ohio Railroad Company, and J. G. McCullough and E. 
B. Thomas, receivers, to recover damages for personal injuries. The 
action was commenced in a court of the state of Ohio. The défend- 
ants McCullough and Thomas removed it to the fédéral court. 
PlaintifE moved to remand. Denied. 

O. S. Rockwell, M. A. Norris, and J. T. Siddall, for plaintifl. 
M. Stuart, for défendants. 

RICKS, District Judge. This is a suit brought by the plaintiff 
against the défendants for an injury sustained by her through the 
alleged négligence of the agents and employés of J. C McCullough 
and E. B. Thomas, as receivers of the New York, Lake Erie & 
Western Railroad Company. The pétition avers that the défendant 
the New York, Pennsylvania & Ohio Railroad Company was and is 
the owner of a line of railroad extending from the east line of the 
state of Ohio to the city of Dayton, in said state, and passing through 
the township of Franklin, in the county of Portage and state of 
Ohio. Prior to the grievances set forth in the pétition, and subsé- 
quent to April 13, 1883, the said New York, Pennsylvania & Ohio 
Railroad Company duly leased the whole of said line of railroad to 
the said New York, Lake Erie & Western Railroad Company, and 
put it into possession thereof, and the said the New York, Lake Erie 
& Western Railroad Company bas ever since operated and managed 
said railroad, by propelling, by steam, locomotives and cars thereon, 
and over and along its lines. The suit was originally instituted in 
the court of common pleas of Portage county. Upon application 
of the receivers, made in due time, it was duly removed to this 
court. The pétition for removal avers that said receivers are non- 
residents of the state of Ohio; that the New York, Lake Erie & 
Western Railroad Company was organized under the laws of New 
York, and is a citizen thereof; that the New York, Pennsylvania 
& Ohio Railroad Company is a corporation organized under the 
laws of the state of Ohio, and a citizen thereof and of this judicial 
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district. The pétition further avers tliat tlie sole controversy in 
this case is between the plaintiff and the receivers of the said New 
York, Lake Erie & Western Eailroad Company; that the latter- 
named company and the New York, Pennsylvania & Ohio Eailroad 
Company are merely nominal parties; and that they were fraud- 
ulently joined as défendants with the receivers for the purpose of 
defeating the jurisdiction of the United States court, and prevent- 
ing the receivers from removing this controversy into said court. 
The case was accordingly removed. The plaintiff filed an answer 
denying that the sole controversy in the suit is between the plaintiff 
and the receivers; denying that the New York, Pennsylvania & 
Ohio Eailroad Company and the New York, Lake Erie & Western 
Eailroad Company are merely nominal parties; and dénies that 
they were made défendants for the purpose of defeating the juris- 
diction of this court, or for the purpose of defeating the removal of 
the case to this court by the receivers. The answer further allégea 
that there is a right of action against the défendants the New York, 
Pennsylvania & Ohio Eailroad Company and the New York, Lake 
Erie & Western Eailroad Company, in behalf of the plaintiff, and 
that there is a controversy between them which can be settled only 
in this proceeding. Thereupon, for the reasons stated, the plaintiff 
moves to remand the case to the court of common pleas of Portage 
county. 

It is conceded, for the purposes of this motion, that the New 
York, Pennsylvania & Ohio Eailroad Company is a citizen of the 
State of Ohio and of this judicial district; that, long before this 
cause of action accrued to the plaintiff, it leased its line of road to 
the New York, Lake Erie & Western Eailroad Company, which latter 
corporation has since then completely controUed, operated, and 
managed said line of railroad; that the New York, Pennsylvania 
& Ohio Eailroad Company has in no wise taken any part in the 
opération of its said road so leased as aforesaid, and had nothing 
whatever to do with the management thereof. The further fact 
is established that the New York, Lake Erie & Western Eailroad 
Company was placed in the hands of the receivers, John G. Mc- 
CuUough and E. B. Thomas, appointed by the circuit court of the 
United States for the Southern district of New York; that, by 
ancillary proceedings instituted in this court, the receivership was 
extended to the lînes of railroad and ail property within this juris- 
diction. It is further established that, at the time of the in jury 
complained of in the plaintiff's pétition, the receivers were in the 
sole management and control of the New York, Lake Erie & Western 
Railroad Company, the lessee as aforesaid. The statutes of Ohio 
make a lessor railroad liable for the acts, injuries, and wrongs in- 
flicted by the ofldcers of the lessee road. Under this statute, the 
plaintiff claims that she has a just cause of action as well against 
the New York, Pennsylvania & Ohio Railroad Company as against 
the lessee road, the New York, Lake Erie & Western. But, conced- 
ing this liability under the Ohio statute, the further question pré- 
sents itself whether either the lessor or the lessee road can be sued 
for wrongs and injuries done by the receivers, who hâve the sole 
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and exclusive control and management of the property of both 
roads. I think the ruie is well settled that where a court of proper 
jurisdiction seizes a railroad, takes it from the custodv and control 
of its corporate ofiScers, and puts the same into the hands of a re- 
ceiver, to be operated under the directions of the court, such receiver 
is the governing power operating the road, and is alone liable for 
wrongs and injuries committed by himself or his servants. See 
High, Rec. (2d Ed.) § 396; Murphy v. Holbrook, 20 Ohio St. 137. 
In the latter case the suprême court of Ohio say that, as to employés 
operating the road under the receivers, the receivers had "no tan- 
gible principal behind them. They were the governing power in 
operating the road, by virtue of the authority conf erred upon them 
as receivers. From the time of their appointment, they had su- 
prême control in relation to the running of cars on the road. They 
alone had authority to employ, direct, control, and dismiss the 
varions agents employed by them to operate the road." I think, un- 
der this rule, the plaintiff's cause of action, whatever it may be, is 
wholly and entirely against the receivers of the New York, Lake 
Erie & Western Eailroad Company. This being true, it foUows 
that there is no cause of action against the New York, Lake Erie 
& Western Bailroad Company, or against the New York, Pennsyl- 
vania & Ohio Railroad Company. 

But counsel for the plaintifl contends that, under section 3305 
of the Ohio statutes, she has a right of action against the New York, 
Pennsylvania & Ohio Railroad Company alone, as the lessor Com- 
pany, as well as a joint cause of action against the New York, 
Pennsylvania & Ohio and the New York, Lake Erie & Western; the 
former being the lessor, and the latter the lessee, corporation. He 
says the courts of Ohio hâve uniformly held that the lessor Com- 
pany, under this statute, is liable for the wrongs and injuries com- 
mitted by the lessee company, and that it is not necessary to join 
the latter company in a suit to recover for such wrongs and in- 
juries. Counsel refer to the case of Rush v. Railroad Oo,, which 
was originally instituted in the court of common pleas for Mahon- 
ing county, and removed to this court by the défendants, as sup- 
porting his contention. I hâve examined the records of said case, 
and flnd that, while it is true that the suit was originally brought 
against the two défendants flrst named, an amended pétition was 
afterwards flled, making the New York, Lake Erie & Western Rail- 
road Company, the lessee of the New York, Pennsylvania & Ohio 
Company, a party défendant. Before this amended pétition was 
flled, an answer had been interposed to the original pétition by the 
New York, Pennsylvania & Ohio Eailroad Company, setting forth 
the fact that prior to the wrongs and injuries alleged in the pétition 
the défendant the New York, Pennsylvania & Ohio Railroad Com- 
pany had leased its road to the New York, Lake Erie & Western 
Railroad Company, and that the latter, as such lessee, "was in the 
lawful, sole, and exclusive possession and control of the said rail- 
road property and premises, and was, at the time of the accident 
complained of in the pétition, engaged lawfully in the opération, sole 
and exclusive possession and control, of the said railroad property 
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and premîses, as an independent contracter in relation thereto, and 
any liability to the plaintiff, if any there be, by reason of the matters 
set forth in tlie pétition, is tlie sole liability of the said New York, 
Lake Erie & Western Railroad Company." A demurrer was inter- 
posed to this answer, and the same was sustained by the court of 
common pleas of Mahoning county. The reasons are not given in 
support of said ruling, but it must be readily seen that the conten- 
tion of the défendant that the lessee company was alone liable must 
haye been the ground upon which said demurrer was sustained. 
It is perhaps, therefore, no strained interprétation of this ruling to 
hold, as plaintifE's counsel contend, that the court in that case de- 
cided that the action against the lessor company alone, as brought, 
might stand. But the plaintiff's course in that suit is hardly con- 
sistent with her contention. She was not satisfled to prosecute the 
action against the lessor company alone, but, by her amended péti- 
tion, made the lessee company a party, and on the trial of the case 
no serions claim was made that the plaintiff was entitled to a judg- 
ment against the lessor company. On the contrary, this court, in 
charging the jury in the case, directed their attention to the fact 
that although the suit, as brought, was against the Cleveland & 
Mahoning Railroad Company and the New York, Pennsylvania & 
Ohio Railroad Company, counsel for the plaintiff were not asking 
for a judgment against them, and they might therefore return a 
verdict in favor of the said two défendants, and consider the case 
upon the testimony solely as to whether the plaintiff was entitled 
to a verdict against the New York, Lake Erie & Western Railroad 
Company. No exception was taken to said instruction. The jury 
returned a verdict in favor of the plaintiff, and against the New 
York, Lake Erie & Western Railroad Company. But, further con- 
sidering the force of section 3305, it is to be observed that the statute 
distinctly provides that the lessor company shall be liable for acts 
and wrongdoings of the lessee company ; and, while there may be a 
question as to the sole liability of the lessor company, as now con- 
tended by plaintiff's counsel, there certainly cannot be any. claim 
that the lessee company is exclusively liable. Such a holding would 
defeat the very object of the statute, which was to hold the lessee 
company by making it jointly liable with the lessor company, and 
thereby conferring jurisdiction upon the courts of this state. But 
the plaintiff's proceedings in this suit are hardly consistent with 
her contention now made. She does not sue the lessor company 
alone, but joins as défendants the receivers of the lessee company. 
The allégations of her pétition are that the New York, Lake. Erie & 
Western Railroad Company was the lessee of the New York, Penn- 
sylvania & Ohio Railroad Company, and that the défendants John 
G. McCullough and E. B. Thomas, as receivers, were operating said 
railroad and said leased line of the said New York, Pennsylvania 
& Ohio Railroad Company, their locomotives and cars, for the pur- 
pose of carrying passengers and freight, etc. Under the averments 
of the pétition, the plai;vtiff claims judgment against the New York, 
Pennsylvania & Ohio Railroad Company only, because of the wrongs 
and injuries committed by the receivers operating the leased line, 
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or, in other words, the receivers of the lessee company. But if the 
lessee company is not liable for the wrongs and injuries of its re- 
ceivers operating its road, as I hâve hereinbefore held, the lessor 
company certainly cannot be liable for the vrrongs and injuries of 
such receivers. The statute gives the plaintiff a right of recovery 
against the lessor company for wrongs and injuries ccmmitted by 
the lessee company. The remedy is enlarged over that provided by 
the common law, and therefore the statute must be strictly con- 
strued. To now hold that the plaintiff is entitled to a judgment 
against the lessor company for wrongs and injuries committed by a 
receiver of the lessee company would certainly extend and enlarge 
the statute beyond what was ever contemplated. I am therefore of 
the opinion that the only remedy available to the plaintiff by rea- 
son of the wrongs complained of in the pétition is against the re- 
ceivers, John G. McCullough and E. B. Thomas, who hâve removed 
the suit to this court, and that the plaintiff has no cause of .action 
against the New York, Pennsylvania & Ohio Eailroad Company. 
Said défendant not being a necessary or proper party, and the sole 
controversy now before the court being between the plaintiff and 
the receivers aforesaid, the motion to remand will be disallowed. 



MONTICELLO BANK v. BOSTWICK et aL 

(Circuit Court, B. Nebraska. January 7. 1896.) 

Princtpal and Agent— Liabilitt of Agent— Sale dp Commehctal Papeb. 
Défendants, who were note brokers at Omaha, and who had done 
business as such with the plaintiff bank in lowa, sent to plaintiff by 
mail a list of commercial paper offered for sale, Includlng a note de- 
scribed as made by seven persons jointly to the order of one B., and In- 
dorsed by B. and another. The list sent plaintiff was headed by de- 
fendants' business card as brokers, and it contalned sundry Items of in- 
formation about the parties to the note, purporting to be the resuit of 
Inquiries as to their solveney and standing, and indicating that the same 
were good. Plaintiff purchased the note, and, by défendants' directions, 
remltted the sum paid therefor to a bank In Chicago. Défendants re- 
ceived from such sum only their commission for selling the note, the 
balance being paid to B., for whom they sold It. It aftei-wards proved 
that ail the signatures on the note except that of B. were forgeries, and 
that B., although at the time of the sale of the note reputed to be 
solvent, was In fact insolvent, and wholly worthless. Plaintiff sued 
défendants to recover the amount paid for the note on an alleged war- 
ranty of genuineness. Helâ, that there was nothing in the note or in 
the circumstances of the transaction between plaintiff and défendants 
to justify an assumption that défendants had any interest In or owner- 
ship of the note, but, on the contrary, that the plaintiff bank must hâve 
known that it was taklng title as the indorsee of B., alid that défendants 
were acting as brokers only, and, accordingly, that défendants, having 
acted only as agents of a disclosed principal, could not be held per- 
sonally liable for the note. 

Submitted on spécial ândings of fact returned by jury, as follows: 
The Monticello Bank ys. Bostwick and Dixon, Copartners. 

We, the jury In the above case, by the direction of the court, and with 
the consent of the parties hereto. make and retum a spécial verdict in said 
case upon the facts, finding as follows; 

V. 71^. no. 5 — 41 
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(1) The plalntlff Is a banMng corporation created tmder the laws of the 
State of lowa, at the town of Montlcello, Jones county, lowa, and waa such 
In Jnne, 1892. 

(2) The défendants are citizens of Nebraska, residing at Omaha, Nebraska, 
and engagea In business as a flrm as note brokers, and were so engagea 
In the yeax 1892, and prier thereto. 

(3) That for some tlme prevlous to Jnne, 1892, the défendants had dealt 
wlth the plalntlfC bank, the usual course of business being to send to the 
bank a printed clrcular filled out with the names of parties to paper ofCered 
for sale, wlth the amounts thereof, and statements Intended to show the 
gênerai nature of the paper offered; that the deallngs between the parties 
up to June, 1892, covered several transactions of sales of paper, amounUng 
In the aggregate to about $20,000. 

(4) That on or about the day of June, 1892, the défendant sent by 

mail to the plalntifC, In the usual course of defendant's business, a written 
commnnlcaticm readtng as follows: 

"Bostwick & Dlion, Brokers, Omaha, Neb. 
"Bonds, Warrants, Bank Stocks, and Commercial Paper. Room 11, Cham- 

hee of Commerce. 

"Référence: Bank of Commerce, Omaha, Neb. 

"The National Bank, Mattooa, IIL 

"Ust of Paper OfCered, Subject to Prevlous Sale or WlthdrawaL 
"Names offered hâve been Inveetigated and found responsible. 
"Please order the number wanted by wlre. 
"On request wlll hold for investigation when possible. 

"Jnne Séries. Jane 24, 1892. 

"Joint Note— Nlne Good F'armers and Others. 
"No. 29— $3,000— Six months at 7% discount 
"Payable at Oouncil Bluffs, lowa. 

F. M. Bllger (Befers to Uitizens' 8tate Bank) Cakland, Payable to and indorsed 

lowa. byW. W. BUger, CoancU 

J. H. Lewis (Refers to Harlan Bank) Harlan, lowa. BIqSs, lowa. 

J. M. Malick (Refers to Shelby County Bank) Harlan, Also indorsed by W. C, 

lowa. Aoker, late of Harlan, 

Caleb Bmitb (Refers to Shelby County Bank) Harlan, lowa, nowof Atlantic City, 

lowa. lowa. 

Benj. Plefer (Refers to Shelby County Bank) Harlan, W. W. Bilger is consid- 

lowa. ered worth several thous- 

George Hayward (Refers to Shelby County Bank) Har- and dollars in Cou n cil 

lan, lowa. Bluffs property, but his 

Mrs. A. P. Cosgrrove, Connoil Bluffs, lowa. worth is not deflaitely es- 

P. M. Bilger is a good farmer, owning 300 or more acres timated. 

of land at or near Oakland, lowa, and considered worth He is an active, energetio 

tlO,OUO to $12,000, reported by good anthority to be ont man, and gives close atten- 

of debt, and a good and reliable man. tion to au business mat- 

J. H. Iiewis is q^uite a prominent man of Shelby county, ters. 

and a prospérons farmer and stock man ; has been W. C. Acker is a farmer, 

county treasurer: and considered worth near or quite worth |5,000 or more, and, 

(30,000, and good for ail obligations he makes; also like other names on this 

honorable and prompt on business matters. paper, considered honor- 

Messrs. Malick, Smith, Piefer, and Hayward are f armers, able and reliable. 

reliably reported worth $8,000 to $15,000 eaoh. They This paper Is made by 

own their farms, are praotically out of debt, and pra- responsible names, ail of 

dent, Industrlous, and prosperous. A banker, who was wbom are prudent ànd hon- 

inquired of, says, 'Ail own good farms, and are well orable, oonservative in 

fixed.' making obligations, and 

Mrs. A. P. Cosgrove is considered worth $8,000 to $10,000, autheutically reported 

consisting in part of improved farm lands; balance, prompt in meeting them. 

money at interest. We believe it good and dé- 
sirable. " 

(5) That the plaintifE bank, Tipon due receipt of the foregoing communlca- 
ticm, determlned to purchase the note thus offered it, and thereupon, on the 
27th day of June, 1892. wired défendants their acceptance of the offer. 
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(6) That npon recelpt of the tdegram from the plalntlff banfe the défend- 
ants procured the note from W. W. BUger, who then indorsed It, and for- 
warded the same to the plaintiff bank, by letter, the same reading as follows: 

"Mémorandum: 

"Bostwlck & Nixon, 
"Commercial Paper, Warrants. Bonds, Bank Notes. 

"Omaha, Neb., June 27th, 1892. 
"Sold to MonticeUo Bank, Monticello, la,, foUowing described contract: 
"Made or accepted by 

"W. W. BUger, J. H. Louis, J. M. Mallck, F. M. BUger, Benj. Piefer, 
"Caleb Smith, George Hayward, & Adella F, Cosgrove. 
"Indorsed or secured by 

"W. G. Acker and W. W. Bilger. 
"Payable at 

"First National Bank, CouncU Bluffs, la., wlth 8% Interest after date. 
"Dated June 13-92. Due Decem. 16-y2, 

"Discounted from June 28-92. Amount $3,000 00 

Int. 

171 days at 7% $104 47 124 00 

1 day's transit of collection 

Cîollection, 1-10 of 1% 3 13 107 60 

Net proceeds Ç3,016 40 

"Please discount above-described item at 7%. Remit proceeds to Com- 
mercial National Bank, Chicago, 111., for crédit National Bank of Commerce, 
this city, our use; and wire us amount when you remit 

"Respeetfully, Bostwlck & Nixon." 

(7) That upon receipt of the note s» forwarded by the défendants, the 
plalntifC bank pald, as directed, the agreed priée, to wlt, the sum of $3,016.40; 
paid June 2Sth, 1892. 

(8) That in making such purchase the plalntifC bank had no other Infor^ 
mation conceming sald note, its valldlty, value, or ownershlp, other than 
that contalned In the written communications recelved from the défendants 
and as set forth in flndlngs 4 and 6 hereof ; and that plalntifC bank relied 
thereon In making such purchasa 

(9) That In fact none of the names slgned to or upon sald note were gen- 
nine, except that of W. W. BUger; ail the others named belng forged and 
false. 

(10) That on June, 1892, W. W. Bilger was apparentiy the owner of some 
real property and of equities therein In CouncU Bluffs, lowa, and was an 
active, energetic man,,ajad might hâve been deemed to bave property of tha 
then supposed value of several thousand dollars, but, as It afterwards ap- 
peared, he was then probably Insolvent, and has slnce disappeared, being 
whoUy worthless, and nothlng can be now, or could hâve been, coUected of 

' him slnce November, 1892. 

(11) That In forwardlug and offering the note In question for sale to the 
plalntifC bank and In selllng the same the défendants acted in good faith, 
beUeving the signatures to the notes to be genuine. That before selllng the 
same, the défendants made reasonable inquiry as to the solvency and re- 
riponsibllity of the parties whose names appear upon sald note, but dld not 

' make inquiry wlth respect to the genumeness of the signatures thereto. 

(12) That the défendants were not the owners of sald note when the same 
was ofCered for sale and sold to the plaintiff bank as above stated, nor dld 

; défendants receive the money paid therefor for their own use, but acconnted 
for and pald over to W. W. Bilger the whcle amount recelved from the 

; plalntifC bank, except the sum of $30.00, pald them as commissions for mak- 
ing the sale as brokers. 

And the jury further find that If, upon the foregolng flndlngs of fact, the 
law is held by the court to be in favor of the plalntifC, then the jury flnd 
as their gênerai verdict In favor of the plalntifC and agalnst the défendant^ 
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and assess the flamages at tte sum of Ç3,016.4O, wth interest from June 28, 

1892, at seven per cent, majiing the sum of . 

Geo. II. Dennis, Foremaa. 

But if, upon the foregolng facts, the court holds the law to be In favor 
of défendants, then the jury find as their gênerai verdict in favor of de- 
fendants. Geo. II. Dennis, Foreman. 

M. W. Herick and Brome, Burnette & Jones, for plaintiff. 
F. B. Tiffany and Wharton & Baird, for défendants. 

SHIEAS, District Judgie. Counsel for the adversary parties in 
tliis case are agreed upon tlie gênerai proposition that in sales of 
Personal property there is an implied warranty of title upon part of 
the vendor, and that this implied warranty covers cases of sales of 
notes or other commercial paper wherein it appears that the names 
attached tp the paper are not genuine, but are false and forged. In 
other words, one who offers for sale and sells commercial paper, 
purporting to be the obligation of A., is held to warrant the genu- 
ineness of the paper, and, if it proves that the paper, though upon 
its face it appears to be what it purporte to be, is not such in'fact, 
but in truth is false and forged, the vendor is liable to the pur- 
chaser, although he may hâve acted in perf ect good faith. The 
question upon which the parties disagree in this case is whether the 
obligation created by this implied warranty can be enf orced against 
any one except the one in whose interest the sale was in fact made, 
and who received the considération price paid by the purchaser. On 
part of the plaintiff the rule is claimed to be "that, where a person, 
in executing a contract, describes himself as agent, without disclos- 
.ing his principal, the contract becomes the personal obligation of 
»the maker, and no one else"; and, further, that an agent, auctioneer, 
or broker who deals in his own nàme without disclosing the name of 
his principal will be bound, not only by any express contract he may 
make, but also by ail the contracts which the law implies from the 
circumstances; and in support of thèse propositions counsel cite 
and rely upon the cases of Wing t. Grlick, 56 lowa, 473, 9 N. W. 384; 
Insurance Co. v. Stratton, 59 lowa, 697, 13 N. W. 763; Dumont v. 
.Williamson, 18 Ohio St. 515; Merriam v. Wolcott, 3 Allen, 258; Ca- 
nnai Bank t. Bank of Albany, 1 Hill, 287; Mills v. Hunt, 20 Wend. 
431; Hamlin V. Abell (Mo. Sup.) 25 S. W. 516. It is further claimed 
that if the agent sells in his own name it is immaterial whether he 
discloses his principal or not, upon the theory that évidence is not 
admissible to discharge an undisclosed principal. I shall not at- 
tempt to discuss the several authorities cited by counsel for the re- 
spective parties, nor to reconcile the real or apparent diversity found 
therein, for, in my judgment, the gênerai rules of law applicable to 
this case are to be found in the décisions of the suprême court of the 
United States. Thus in Whitney v, Wyman, 101 U. S. 392, it is said: 

"Where the question of agency in making a contract arises, there Is a 
broad line of distinction between instruments under seal and stipulations in 
writing not under seal, or by paroi. In the former case the contract must 
be in the name of the principal, must be under seal, and must purport to 
be his deed, and not the deed of the agent covenanting for him. Stanton v. 
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Camp, 4 Barb. 274. In the latter cases tûe question is always one of in- 
tent; and the court, being antrammeled by any other considération, is 
bound to give it effect. As the meaning of the lawmalier Is the law, so 
the meaning of the contracting parties is the agreement. Words are merely 
the symbols they employ to manifest their purpose that it may be carried 
into exécution. If the contract be unsealed, and the meaning clear, it mat- 
ters not how it is phrased, nor how it is signed, whether by the agent for the 
principal or wlth the name of the principal by the agent or otherwise. The 
intent developed is alone material, and when that is ascertained it is con- 
clusive. Where the principal is disclosed, and the agent is known to be 
acting as such, the latter eannot be made pei-sonally liable unless he agreed 
to be so." 

To the same effect is the ruling in Post v. Pearson, 108 U. S. 418, 
2 Sup. et. 799. 

In Metcalf v. Williams, 104 U. S. 93-98, after a full discussion of 
a number of authorities, the court held that : 

"The ordinary rule undoubtedly is, that if a person merely adds to the 
signature of his name the word 'agent,' 'trustée,' 'treasurer,' etc., without 
disclosing his principal, he is personally bound. The appendix is regarded 
as a mère descriptio personse. It does not of itself make third persons 
chargeable wlth notice of any représentative relation of the signer. But if 
he be in fact a mère agent, trustée, or offlcer of some principal, and Is in 
the habit of expressing in that way his" représentative character in his 
dealings with a particular part.y, who recognizes him in that character, it 
would be contrary to justice and truth to construe the documents thus made 
and used as his personal obligations, contrary to the intent of the parties." 

As the contract in the case now before the court is not under seal, 
it is permissible, under the rules recognized in thèse décisions of the 
suprême court, to show by évidence outside the letters passing be- 
tween the parties the real relation of the parties to the transaction, 
and the course of dealing between plaintiff and the défendants, in 
order to ascertain what obligations, either express or implied, were 
created on part of the défendants to the plaintiff with relation to 
the forged paper in question. The facts, as found by the jury, 
show that the business of the défendants was that of bill brokers; 
that in that capacity they had dealings with the plaintiiî bank pre- 
vious to the sale of the forged note; that they were not the owners 
of the forged note, but sold it on behalf of W. W. Bilger; that the 
défendants, beyond their commission of $30, received no benefit 
from the sale, the money received being paid over to W. W. Bilger. 
When, therefore, the défendants, in the usual course of their busi- 
ness, with which the plaintiff must hâve had a reasonable famil- 
iarity, addressed to the plaintiff bank the written communication 
dated June 24, 1892, headed : "Bostwick & Nixon, Brokers, Omaha, 
Neb. Bonds, Warrants, Bank Stocks, and Commercial Paper," — 
the only reasonable inference is that the plaintiff dealt with them 
in their capacity as brokers, and there is nothing in this communi- 
cation, viewed in the light of the facts known to the plaintiff, which 
would justify the bank in assuming that the paper offered was the 
property of the brokers. The paper offered was stated to be the 
joint note of seven persons, naming them, payable to W. W. Bilger, 
and indorsed by him. The note did not hâve upon it the names of 
the défendants in any capacity, either as makers, payées, indorsers, 
or guarantors. There was nothing upon the note, therefore, upon 
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whîcli to base an assumption that the défendants had any interest 
in or ownersMp of the note, and there is nothing in the written 
proposition of June 24, 1892, which so states, but, on tbe contrary, 
the f orm of that communication tends strongly to show that in deal- 
ing with the paper the défendants acted only in the capacity of 
brokers, and the jury hâve found such to be the fact. 

Can it be fairly said that the défendants did not disclose the name 
of their principal, so that the plaintiff may invoke the rule that auc- 
tioneers, brokers, and others acting in fact in a représentative ca- 
pacity, but on behalf of an undisclosed principal, may be held bound 
by the contracts they hâve entered into in favor of third parties 
who hâve dealt with them not knowing who the real party in inter- 
est might be? What was offered for sale by the défendants in their 
capacity as brokers was a promissory note, payable to the order of 
W. W. Bilger, and by him indorsed. When this note was thus of- 
fered for sale to the plaintiff bank, by parties to the bank known 
to be engaged in the business of negotiating the sale of commercial 
paper for third parties, what other inference could be fairly drawn 
by the bank than that the paper so offered for sale was the prop- 
erty of the payée named in the note? If bill brokers offer for sale 
paper payable to A. B., and in fact owned by him, can it be said 
that they are acting for an undisclosed principal? On the face of 
the paper A. B. would appear to be the owner, and such would be 
the reasonable conclusion to be declared from the facts thus made 
to appear. In the case at bar, when the paper was offered for sale 
to the bank, and when it was delivered after the contract of pur- 
chase had been closed, it is clear that the bank must hâve known 
that it took title to the note as the indorsee of W. W. Bilger, the 
payée. Knowing from whom it thus took title, there is nothing in 
the facts that will sustain the contention that the bank supposed 
or had the right to infer that the défendants were the owners of the 
note. Their names do not appear on the note. The communica- 
tion offering the note for sale showed upon its face that the de- 
fendants were offering the note in the usual way of business as 
note brokers, and hence it fairly appears, in the language of the su- 
prême court in Whitney v. Wyman, supra, that the principal was 
disclosed, and the défendants were known to be acting as agents, 
and hence cannot be made personally liable unless they had agreed 
to be so held. As the défendants did not, in fact, retain the 
money paid by the bank, but paid it over, in due course of busi- 
ness, to W. W. Bilger, there is no ground for implying a promise or 
obligation to repay the money upon the theory that they had ob- 
tained from the bank a sum of money under circumstances which 
made it inéquitable for them to retain it; and therefore the case 
stands as one in which, to entitle the bank to recover, it must ap- 
pear that the défendants had agreed to be bound personally, and, 
as it does not appear that such an agreement was made by them, it 
must be held that, upon the facts as found by the jury, the law is 
with the défendants, and therefore the verdict and judgment must 
be in their favor. 
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SMITH V. JOHNSON et al. 
(Circuit Court, D. Nebraska. January 14, 1S96.) 

AcCEBTIONa— PURCHASBKS OF PUBLIC LANDS. 

Where lands abutting on a river hâve been surveyed by the United 
States government in tbe usnal manuer, se that the lands frontlng on the 
river are divlded into 40-acre tracts or fractional lots, each purchaser of 
a lot or tract becomes a riparlan owner of so much of the then river 
front as Is included within the side boundary Unes of his tract or lot, 
running to the river, and any accretions upon the river front between 
such Unes belong to such purchaser, and are not required to be appor- 
tloned among the other riparian ovyners of adjacent tracts. 

This was an action by George W. Smith against Paul 0. Johnson 
and others to recover possession of certain lands formed by accre- 
tion to the bank of the Missouri river. Upon the trial in the circuit 
court, the jury found a verdict for the plaintiff. The défendants 
move for a new trial. 

Kennedy, Gilbert & Henderson, for plaintiff. 

Hall, McCulloch & Clarkson, for défendants. 

SHIEAS, District Judge. The plaintiff in this action is the 
owner of lot 11 in the S. E. i of section 1 in township 15 N., of 
range 13 E. of the sixth P. M., situated in Douglas county, Neb., 
and as the owner thereof he claims title to certain accretions formed 
to the above lot, which abuts on the Missouri river. The case was 
tried before a jury, and the pivotai point therein, under the évi- 
dence, was as to the rule to be observed in apportioning the accre- 
tion among the abutting owners. Upon the part of the défendants 
it is claimed in support of the motion for new trial, and was so 
claimed upon the hearing before the jury, that, as the total accre- 
tion was of large estent, the plaintiff, as the owner of lot 11, could 
only claim a proportionate share of the accretion ; that the owners 
of lots 9 and 10 and of the portions of section 2 abutting on the 
river were entitled to their équitable proportion of the entire accre- 
tion; and that it was incumbent upon the plaintiff, in some proper 
proceeding, to hâve an apportionment thus made, and until this 
was done it could not be known where the lines bounding plaintiff's 
share of the accretion should be run or established, and therefore 
it could not be known whether the portions of the accretion in the 
possession of the défendants formed part of the property owned by 
plaintiff or not. The défendants are not owners of any portion of 
the lands abutting on the accretion, and the claim is not, therefore, 
that there should be an apportionment of the accretion between the 
plaintiff and défendants as co-owners of the property abutting on 
the Missouri river, but the position taken is, in effect, that as the 
accretion extends for a greater distance along the river than the 
frontage of the plaintiff's property, the latter cannot show title to 
any particular part of the accretion in an action at law, and there- 
fore the plaintiff's suit must fail. 

The court instructed the jury that, where lands abutting on the 
Missouri river had been surveyed by the United States government 
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in such form that the eastem boundary of thé surveyed subdivisions 
was the river, then each tract thus bounded by governmental Unes 
on the north and south was entitled to the accretion formed on its 
river frontage, included within such boundary lines; that is to say, 
that where a 40-acre tract or fractional lot is bounded on the north 
and south by the usual survey lines extending to the river as an 
eastern boundary, ail land washed away between thèse north and 
south boundary lines would by so much diminish the estent of the 
lot thus bounded, and, on the other hand, that ail accretions formed 
on the river front of a lot so bounded, and within the limits of the 
north and south lines, extending the same in the Une of their 
original location and direction to keep pace with the growth of the 
accretion, would become part of the lot, and be the property of the 
owner of the lot; and further, that as it appeared from the évidence 
in the case that the premises in dispute were situated between the 
boundary lines of lot 11, of which plaintifE was the owner, extended 
• to the river front, the plaintiff was, as against the défendants, 
entitled to the possession thereof. In support of the motion for 
new trial, the défendants claim that the rule thus laid down by the 
court was wholly erroneous; that the goyernment sui*vey or bound- 
ary lines hâve no influence in the matter; that the entire accre- 
tion belongs to ail the lands adjacent thereto; that to properly ap- 
portion the accretion among the several riparian owners the plain- 
tiff must show the location and extent of the river front in 1856, 
when the government survey was made; that the plaintiff must 
show where the river line was in 1877, and what was the length 
of the water line at that time, and that this line of 1877 must be 
apportioned to the présent owners with relation to the frontage as 
it existed in 1856. In support of this contention counsel for de- 
fendants cite the cases of Jones v. Johnston, 18 How. 150; Deer- 
fleld V. Arms, 17 Pick. 41; O'Donnell v. Kelsey, 10 N. Y. 412; Batch- 
elder v. Keniston, 51 N. H. 496; Kehr v. Snyder, 114 III. 313, 2 
N. E. 68. None of thèse cases présent the exact question arising in 
the case now under considération, and the only gênerai rule dedu- 
cible therefrom is that, when a division is to be made of an accre- 
tion in which several riparian owners are interested, such division 
is to be made on équitable principles, so that each owner may se- 
cure a water frontage proportionate to the water line by him owned 
before the accretion was formed. If the case before the court pre- 
sented the question of the mode of dividing the accretion formed 
in front of a 4()-acre tract, between several persons who had pur- 
chased parts of the 40, then the cases cited would be applicable. 

The court does not hold that there is any flxed and universal rule 
to be applied without modification to every instance of an accre- 
tion formed in front of property held by a number of separate own- 
ers, but the rule given to the jury was that, when the United States 
government surveys in the usual manner public lands abutting on a 
river, so that the lands fronting on the river are divided into 40-acre 
tracts or fractional lots, and sells the same in such form, then each 
purchaser becomes a riparian owner of so much of the then river 
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front as is included within the side boundary Unes of Ms tract 
runniiig to the river; and, if the river gradually washes away its 
bank, each tract or lot will be diminisbed by the amount washed 
avi'ay from between its boundary lines, and the owner thereof must 
stand such loss, and he cannot, on any légal or équitable principle, 
require the adjacent owner to share such loss, even if it be true that 
their loss has been less than his, or because their lots hâve gained 
by accretion what he has lest; and, on the other hand, as each 
tract is liable to be thus diminished in estent, and its boundary 
lines to be shortened, it is also liable to be increased in area, and 
its side boundary lines to be lengthened by the accretions formed 
upon its front. It must certainly be the law that, if a person owns 
a 40-acre tract bounded on the north and south by the governmental 
survey lines and on the east by the river, and there is formed an 
accretion in front of the tract, but wholly between the north and 
south boundary lines thereof, such accretion forms part of that 40- 
acre tract, and the adjacent owners on the north or south cannot 
assert any title or right, légal or équitable, to the accretion thus 
lying wholly between the north and south boundary lines extended 
of the adjacent owner. If, in the progress of time, the accretion 
grows, and by so doing passes by the extended north and south 
lines of the tract in front of which it began to form, then the por- 
tions outside of thèse lines, and which in fact are between the side 
boundary lines of the adjacent tracts, will become accretions to the 
adjacent tracts. It seems clear that this rule is simple in its appli- 
cation, and will meet the ordinary cases arising out of accretions 
formed in front of the lands surveyed by the government abutting 
upon the Missouri and other rivers of the Western country. It may 
be true, as is urged by counsel for the défendants, that occasionally, 
owing to the crooked course of many of the Western rivers, frac- 
tional lots may be formed, the river front of which may look to the 
north or south, and that the extension of the side boundary lines of 
such a lot might interspct with the extended north and south bound- 
ary lines of some adjacent tract Should this occur, then the situa- 
tion would call for the application of a proper équitable rule to 
détermine how that portion of the accretion lying between the ex- 
tended lines of each tract should be divided, but the possibility of 
such an occurrence is no argument against the adoption of the gên- 
erai rule followed by the court, when the only substitute proposed 
by counsel for défendants is that in every instance of an accretion 
formed in front of several abutting government tracts an équitable 
apportionment must be had. The motion for a new trial is over- 
ruled. 



ROSE V. NORTHWEST FIRE & MARINE INS. CO. 
(Circuit Court, D. Oregon. January 7, 1896.) 
No. '/im. 
PRACTICE— COTINTERCIjATM— ACTTOS (IN CONTHACT — Oregon Code. 

An action npon a .iudfru'ont of ;i]iotliov state is an action arising on con- 
tract, witliin '.lie uieauiiig uT ilie i)r,j,i.siou of tlie Gode of Oregon tliat, in 
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such an action, any other cause of action, arlslng also on contract, and 
eilstlng at the commencement of the action, may be pleaded as a coun- 
terclalm. 

This was an action by Charles E. Rose, receiver of fixe Consolidat- 
ed Mutual Fire Insurance Company of Chicago, 111., against the 
Northwest Pire & Marine Insurance Company of Portland, Or., 
upon a judgment recovered in Illinois. A motion to strike out 
parts of the answer was denied. 67 Fed. 439. PlaintifE demurred 
to the answer and to a counterclaim therein set up. 

Rufus Mallory, for plaintiff, 
Zera Snow, for défendant. 

BELLINGER, District Judge. In this case there îs a demurrer 
to three several parts of the answer, by which are again raised the 
same questions heretofore decided on the motion to strike out ail 
the separate défenses set up in the answer. Upon that hearing it 
was decided that, in an action on a judgment of another state, the 
défendant may show, notwithstanding the record to the contrary, 
that he was not served with process, and that the court did not 
acquire jurisdiction of his person; that such judgment is conclu- 
sive as to ail matters going to the merits of the controversy, but 
not as to the facts conferring jurisdiction; and that the défendant 
is entitled to plead the counterclaim set up in its answer. 67 Fed. 
439. The last of thèse questions is the only one that I shall now 
consider. The Code provides that, in an action arising on con- 
tract, any other cause of action arising also on contract, and exist- 
ing at the commencement of the action, may be pleaded as a counter- 
claim. It is contended for the demurrer that an action upon a 
judgment is not upon contract, within this provision; and this 
view is directly held in Rae v. Hulbert, 17 111. 572, under a statute 
like that of this state. The court says: 

"We cannot agrée wlth counsel that a Judgment Is a contract, within 
the meaning of this statute. It is the conclusion of the law upon the rlghts 
of the parties, and it is not very common that It is entered up by the agree- 
ment of the unsuccessful party, but the reverse Is generally the case. In 
this statute the words 'action,' 'contract,' and 'agreemènt' are used in thelr 
ordlnary sensé, and not wlth the Intention of embraclng every Imaginable 
lltigation upon every cause of action. A Judgment Is no more a contract 
than is a tort." 

The case of Crawford v. Eiecutors of Simonton, 7 Port. (Ala.) 110, 
is àlso cited in support of the demurrer; but in that case the con- 
clusiveness of the judgment sued on is placed upon the ground that 
the matter pleaded in défense was available in the action where 
the judgment was rendered, and it is held that it is not allowable 
to interpose any plea that might hâve been pleaded in the flrst ac- 
tion. It is claimed that the Illinois case should be conclusive hère, 
because the judgment sued on in this action is a judgment of that 
state. The question must, however, be decided upon the weight 
of authority, and whether judgments of other states are "contracts," 
within the Oregon statute, must be left to the interprétation of that 
statute; otherwise, it will resuit that a judgment of New York 
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must be held to be a "contract," and a judginent of Illinois not to 
be one, witbin the meaning of the same statnte, since the highest 
courts of thèse states hold opposite views on tliis subject, The 
weight of authority is against the view taken by the suprême court 
of Illinois. It is held in Kentucky, Pennsylvania, lowa, and New 
York that a judgment is a contract, within the meaning of stat- 
utes in effect like that of this state. Ëankin v. Barnes, 5 Bush, 20; 
Taylor v. Root,» 43 N. Y. 333; Johnson v. Butler, 2 lowa, 535; Hogg 
V. Charlton, 25 Pa. St. 200. In the New York case cited, the judg- 
ment sued on was recovered in an action founded on tort. The 
court say that the nature of the action wherein the judgment 
was recovered, and the cause thereof, were wholly immaterial, and 
in no manner affected the right of counterclaim. I shall foUow the 
rule which seems to me to be thus supported by the weight of au- 
thority. 

It was urged on the argument that the défendant is a stockholder 
in the plaintiff company, and that the judgment in this action was 
recovered for assessments levied upon the stock so held by de- 
fendant. It does not appear, however, that the judgment in ques- 
tion was recovered upon defendant's liability as a stockholder in 
the plaintiff company, or that défendant was such stockholder. The 
rule seems well settled that a stockholder cannot, in a proceeding 
against him by or on behalf of a creditor or creditors, set off a debt 
due to him by the corporation. As the case now stands, this ques- 
tion does not arise. The demurrer to the défense upon the merits 
of the judgment upon which the action is brought is sustained. 
As to the other défenses, the demurrers are overruled. 



WHITTBMORB v. WESTERN UNION TEL. CO. 
(Carcult Court, D. Kansas, First Division. December ai, 1895.) 
No. 7,236. 

1. Tklbgbaph Company— Deliveht of Mbssaoe— Liability por Dblay. 

When the agent of the company at the terminal office, Instead of com- 
plylng wlth a rule of the company by demandlng payment or guaranty 
from the sender of charges for dellvery beyond the establlshed free-de- 
llvery llmlts, décides to hâve the message delivered, and trusts to vol- 
untary compensation by the addressee, he is bound to act without unnec- 
essary delay, and dellver It wlth reasonable promptness. 

2, Samb— Payment in Advance. 

If the sender knew that the addressee lived beyond the free-delivery 
Umlts, and he made no deposit to pay for the dellvery of the message, 
and dld not guaranty Its payment, or provide for such extra service, the 
failure of the company to dellver the message beyond such llmlts does 
not render It liable, unless the operator at the terminal office waived the 
requlrements of prepayment or guaranty, and undertook to dellver the 
message and trust to the addressee for payment. 

Action by Charles E. Whittemore against the Western Union Tel- 
egraph Company. 
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David Overmeyer and J. G. Waters, for plaintifE. 
Charles Blood Smith and Clifford Histed, for défendant 

FOSTEE, District Judge (charging jury). The plaintiff, Charles 
E. Whittemore, demanda damages from the Western Union Tele- 
graph Company, resulting, as he says, from a failure of the défend- 
ant Company todeliver to him, with reasonable promptness, a tele- 
gram sent by J. J. Squier by préviens arrangement between the 
sender and the plaintiff, dated December 1, 1893, advising the plain- 
tiff to ship his cattle to the Kansas City market as soon as possible, 
The telegram reads as follows: 

"December 1, 1893. 
"0. H. Whittemore, Melvern, Kansas; Irwln and 1 think now a good time 
to shlp as soon as possible. Operator dellver. J. .1. Squier." 

The plaintiff resided about three miles from Melvern, where the 
telegram was received. It arrived at about 3:40 o'clock p. m. of 
the day it was sent, and was delivered to the plaintiff at about 8 
o'clock the next morning. The plaintiff maintains that, if it had 
been delivered with reasonable promptness that afternoon, he could 
hâve shipped his cattle the same night, and hâve reached the Kan- 
sas City market the next morning, and could hâve realized about 50 
cents more per 100 Ibs. for his cattle than he did some day s after- 
wards. The défendant avers that, as the plaiatiff lived beyond the 
limita of free delivery, the company was not bound to deliver the 
message until it was paid or secured for sùçh spécial delivery, and, 
further, that the message was received by the plaintiff within a 
reasonable time, and that the plaintiff has sustained no damages, 
etc. That is the défense of the company. The company has the 
following limitation or stipulation printed on the blank on which 
this telegram was written : 

"Messages will be delivered free within the established free-delivery limits 
of the terminal oftlce. If delivered at a gruater distance, a spécial charge 
will be madé to cover the cost of such delivery." 

It is very clearly implied, if not expressly agreed, by this provi- 
sion, that the company does undertake to deliver dispatches beyond 
the free-delivery limits when the ëxpense of such spécial delivery is 
paid or provided for; and it appears from the évidence of the de- 
fendant's operator at Melvern that when a spécial delivery is re- 
quîred, if the expense is not prepaid or provided for, it is a rule of 
the company that the receiving operator shall wire to the sending 
ofSce for payment or guaranty of such expense. That was not 
done in this case, but the company's agent undertook to hâve the 
message delivered, as he says, merely as an accommodation to the 
plaintiff, and without any expectation or requiremeut of compensa- 
tion therefor, gaving such as the plaintiff might voluntarily pay the 
messenger, who was not an employé of the défendant company. 
The plaintiff. testifles that he instructed the agent to deliver the ex- 
pected message when it arrived, and that the agent tacitly agreed to 
do so; but this the agent positively dénies, and says that sometimes 
the plaintiff had told him not to send ont telegrams, but that he 
would call for them. So it is fair to présume that there was no 
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gênerai custom or gênerai instructions to the agent by the plaintiff 
in regard to the matter, and the plaintiff does net make it appear by 
a prépondérance of the évidence that there was any spécial instruc- 
tion or agreement between them in this particular instance. Doubt- 
less, the agent, under the circumstances, should hâve followed the 
rule of his company, and demanded payment or guaranty of the 
charges from the sender; but having failed to do so, and deciding 
to hâve the message delivered and trust to the voluntary compensa- 
tion by the plaintiff, he was bound to act without unnecessary de- 
lay, and deliver it with reasonable promptness. Whether he did 
so deliver it is a question for you to détermine, under the circum- 
stances; and in deciding that question you must examine the situa- 
tion as developed by the testimony, the hour when the message was 
received and delivered, and any other matters bearing on that ques- 
tion. It seems that the operator at Melvern was also agent of 
the Atchison, Topeka & Santa Pé Eailroad Company at that place, 
had the railroad business to look after, and was kept more or less 
confined to his office. There was no messenger to deliver mes- 
sages, but in that small town the agent usually delivered them him- 
self, within the free-delivery limits, and usually employed a livery- 
man or expressman to ca,rry the outside messages. Thèse facts 
were presumably known to the plaintiff in this case. Of course, 
under such circumstances, some time might reasonably elapse be- 
fore the agent could get a messenger on the road with the telegram. 
He says that he gave it to the messenger at about 7 o'clock that 
evening, with the understanding that it should be delivered the next 
morning. Now, under ail the circumstances of the case, you are to 
décide, gentlemen of the jury, whether that was using reasonable 
dispatch in sending the telegram to the plaintiff, or whether the 
agent was guilty of négligence or carelessness in that regard. If 
you flnd that he acted with reasonable promptness in the matter, 
then that is the end of this case, and you must flnd for the défend- 
ant. If, however, you flnd that the défendant was guilty of négli- 
gence, or failed to exercise reasonable care and diligence, in send- 
ing the telegram out to the plaintiff, then you will flnd it necessary 
to consider another question, and that is this: If the telegram had 
been delivered within a reasonable time, could or would the plaintiff 
hâve shipped bis cattle by that night's train? Would he hâve had 
time to get them to the station and load them, and were there suffi- 
cient cars to be had that night to load them in? Thèse questions 
you must consider and détermine in the light of the évidence in the 
case. If you should flnd that he could not hâve shipped them that 
night, either for want of time or for want of cars, then he was not 
damaged by failure to get the telegram, and you will flnd for the 
défendant; but if you flnd that he could and would hâve shipped 
them, and that he failed to do so because the telegram was not de- 
livered in proper time, then the plaintiff is entitled to recover, and 
you will ascertain what damages he has sustained, and give him a 
verdict therefor. His measure of damages would be the différence 
in price of such cattle on the Kansas City market on Saturday, De- 
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cember 2d, and Monday, December 4th. The testimony tends to 
show that the différence was about 50 cents per 100 pounds; and 
he claims that he had 182 head of cattle, of about 1,400 pounds each. 
He would also be entitled to interest at the rate of 6 per cent, per 
annum to the date of bringing this suit, August 20th last. 

The défendant has asked some spécial instructions, which I will 
give, although I hâve probably covered the ground already. 

"If the jury find that J. J. Squler, at the time he sent the message to the 
plalntiff whlch Is In controversy In thls action, kne-w that the plalntlff, to 
whom It was addressed, Uved three or four miles outslde of Melvem, and 
beyond the free-dellvery Umlts of sald office, and made no deposit to pay 
for dellyery of the same beyond sald free-dellvery Umlts, and dld not guar- 
anty the payment of, or make provision for, such extra service, the Com- 
pany was not bound to dellver sald message beyond Its free-dellvery Umlts 
at Melvem, and Its fallure to do so dld not render It Uable to the plaintIfC 
In thls action," 

To which I add this: TJnless you should find that the operator 
at Melvern had waived this requirement, and undertaken to deliver 
the message as before stated. 

"The défendant company was only requlred to exercise ordlnary care and 
dlUgence in the dellvery of the message from Squler to plalntlfC, and if the 
jury find from the évidence that by reason of the distance which the plain- 
tlft reslded from Melvem, the hour at which the message was recelved, and 
the dutles which the operator at Melvem had to perform, both by reason of 
hla connection wlth défendant and the Atchlson, Topeka & Santa Fé Rall- 
road Company, he exerclsed ordlnary care and diligence in the deUvery of 
sald message, then and In that event the company is not Uable In thls acticm, 
and your verdict sbould be in its favor." 

Verdict for plalntlfC, $721.14. 



BUSSMAN V. WESTERN TRANSIT CO. 

(District Court, N. D. New ïork. January 27, 1896.) 

Cabbiebs op Pasbengers— Connecting LrNBS. 

A carrier contracting for passage over Its own and a Connecting Une, 
havlng agreed to reserve a stateroom on such Connecting Une, is Uable in 
compensatory damages to the purchaser of a through ticket who was un- 
able to secure hls stateroom by reason of the fact that more tickets were 
Bold than there were staterooms reserved. 

In Admiralty. 

Tlds was a libel in personam by Frances Bussman, wife of Paul 
F. Bussman, against the Western Transit Company. The facts ont 
of which this controversy arose will be found stated in Bussman v. 
Western Transit Co., 9 Mise. Rep. 410, 29 N. Y. Supp. 1066, which 
was. an action by the husband of the libelant based upon the same 
transaction now involved. Very little need be added to the graphie 
and entertaining narrative of the learned judge who delivered the 
opinion of the court. The opinion of superior court of Buffalo 
containing such statement of facts was as f ollows (Titus, C. J.) : 

After the évidence for both plalntlff and défendant had ail been glven, the 
court, on motion of the défendant, nonsulted the plalntlfC, and gave judgment 
against hlm for costs, on the ground, as stated In the motion, of a failure 
to make out a case, and that no damages had been proved. The défendant 
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Is a transportation company, and during the summer of 1893 was engaged 
In carrylng passengera to différent lake ports, and to the World's Falr at 
OMcago. In its pamphlets and clrculars, the défendant advertlsed to take 
passengers to Chicago for $19,— spécial tourlst rates. It is stated that thèse 
rates Include meals and berths in stateroom, and for further information the 
would-be tourlst is directed to apply to the agent of the company, or to 
Daniel H. WIlcox, gênerai passenger agent, at Buffalo, N. ï. It is further 
stated: "To those intendlng to visit the World's Fair, the spécial attractions 
of this beautiful lake trlp to Chicago are presented. We make close con- 
nections at the Sault Ste. Marie, at the head of Lake Huron, with a fine 
fleet of steamers of the Lake Mlchigan and Lake Superior Transportation 
Company. A cool, dellghtful, and healthful trip on the great Inland seas. 
No dust. Airy and comfortable staterooms." Thèse attractive clrculars are 
made more or less so by a flourish of consplcuous type, which readily catches 
the eye and attracts the attention of the traveler caring to escape the dls- 
comforts of a trip to Chicago in the dust and heat of the summer months. 
The plaintifC, a practicing physiclan, having about the Ist of August made 
up his mind to suspend temporarily the practice of his profession, and to 
visit the great World's Falr at Chicago, went to the numerous ticket offlces 
on Exchange Street, and procured pamphlets of the différent transportation 
companies, among them the clrcular and pamphlets issued by the défendant, 
at its office in this city, and from which we hâve quoted. After reading the 
clrcular and sufflciently reflecting on the matter, on the 16th of August he 
called at the office of the agent of the défendant, Mr. Wilcox, and found 
Mr. Doty, representing the company, whom he informed that he had "fully 
considered the matter of going to Chicago, and had concluded to take tha 
defendant's Une in préférence to the railroad, because he wanted a com- 
fortable trip. He could not sleep on a car, and by taking the defendant's 
Une he could get rest and récréation at the same time, and arrive in Chi- 
cago in good condition." Mr. Doty, the agent, after the matter had been 
fully explalned to him by the doctor, said he thought the idea was a good 
one, and the doctor was so well satisfled wlth the plan of his trip that, after 
consldering it another night, he went the followlng day and told Doty "he 
had made up his mind posltively to go to Chicago;" and after some further 
talk wlth Doty, in which the doctor was informed that two ladles had en- 
gaged the stateroom he wanted, but the accommodating agent would put 
them In another and less désirable room, and assign that room to the doctor, 
and after the doctor's chlvalrlc protest that "he did not llke to drive thèse 
ladies ont of their room," he concluded to take the room, and bought two 
tickets, for which he paid $38. The doctor, wlth his wife, presumably had 
a pleasant trip, as we hear of no complaint from him until the followlng 
Tuesday morning, between 6 and 7 o'clock, when the Empire State landed 
at the "Soo." He says he made inquiry of the purser or captain where 
the boat which was to take them to Chicago was, and, the City of Duluth 
being pointed eut to him, he got aboard of her, and went to the ticket office, 
and "found it closed." "There were two ladies there that came down from 
Buffalo on the Empire State, going to the World's Fair." Whether thèse 
were the same two ladies whose stateroom the doctor got from the agent in 
Buffalo does not appear. He says he then went back, and got his break- 
fast, and again went to the ticket office of the City of Duluth, and found 
the agent arranging for rooms wlth a gentleman and the two ladies, who 
were told by the agent that it would be impossible to accommodate them 
wlth rooms, and from that the plaintlff Inferred that he could not get a 
room. However, he handed hls ticket to the agent, who looked at the doc- 
tor, and smiled, and said: "I will see what I can do for you." Then ihe 
doctor walked away, probably in the fuU belief, induced by that smlle of 
the ticket agent, that he would be satisfactorily provlded with a room. After 
some time spent in seeing the town, he got on board, and started for Chi- 
cago. About noon, according to the doctor's story, he went down to the 
purser, when the followlng conversation took place: "Says I, 'Well, how 
about a room for me on the boatî' 'Well,' he says, 'I eannot glve you any; 
you haven't got any' [of which fact the doctor was undoubtedly fully aware]. 
That's a nice note,' says I. 'I pald for a first-class fare, and I belleved 



656 FEDERAL BEPOBTEB, VOl. 71. 

that I was going to hâve a stateroom, and 1 pald for one, and I want It ' 
'Well,' he says, *I cannot glve y ou any. I cannot tum a person out of a 
room and put you In.' Says 1, 'That Isn't iny lookout; that Is your lookout.' 
We talked a Uttle whlle together, and says 1, 'When I get back to Buffalo, 
I am goIng to the Western Transit Company, and raise hell,' "— which he, 
on hls arrivai In Buffalo, proceeded to do. I hâve quoted thus largely from 
the plalntiff's testimony to show his understanding and interprétation of 
the contract which he had entered into with the défendant, and of his per- 
sistent intention of enforeing it, even at the risk of serions conséquences to 
ail coneerned. About 11 o'clock, when ail had become weary of looking at 
the stars and of hearing the swash of the water against the sides of the 
sturdy vessel, the doctor descended into the cabin, and saw the servants car- 
rying mattresses, and passengers selecting cots, when he met the purser, 
"and asked him, says I, 'Oan't I hâve one of those mattresses, and put it 
in the gangway there?' He says [I quote from the testimony], 'Yes, you can 
do that, if you want your head smashed in.' Says I, 'I wlll look out for 
my head ail right' " He says he took the mattress, and placed it in the 
gangway between the main saloon and the deck. He says he preferred this 
busy, breezy place to lying with the crowds in the saloon. Evidently the 
doctor's wife was not of the same opinion, or fascinated with the idea of 
a night's rest in the gangway, where she was liable to hâve her head 
"smashed in"; for, after about half an hour, she left him, saying she preferred 
sitting in a chair to lying on the floor. The doctor's efforts to get rest do 
not appear to hâve been very successful, for he tells us he did not get any 
rest or sleep that night, and fared no better the next. On his return to 
BufCalOj he called on Mr. Doty, with the évident intent of making good his 
promise to the agent at the "Soo," and told him how he fared. Mr. Doty 
was very sorry that such a thing should happen to the doctor, and he would 
tell Mr. Wilcox ail about it, and, as he was going up to the "Soo," he would 
hâve a chance to talk it over with the other company, and see what he 
could do for him. With thls fair, but somewhat equlvocal, promise, the 
plaintiff wént away, apparently satlsfled. But as time sped on, and he heard 
no more from Doty or Wilcox, or the agent at the "Soo," he again called 
on Doty; and learned that Wilcox had returned; and, after going to the 
office of the company on Main street and on the Reed dock several times, 
in search of Wilcox, and not flndlng him, he at last loeàted the missing 
agent at' the ofiace of the company on Main street, and after a long argu- 
ment by the doctor that something should be done, and the frequently re- 
peated replies of Wîloox that nothing could be done, for him, the plaintiff then 
called on the gênerai manager, Mr. Oaldwell, and requested an interview 
with thàt gentleman. The clerk having Mr. Oaldwell in charge Insisted on 
the plalntitt's sending In his card, but, as the plaintiff had no cards, he wa» 
obliged to wait until the "admitted by card gentlemen" had flnished their 
business, when he was politely inf ormed by the clerk that Mr. Oaldwell 
would llke to hâve him put his complaint in writing, and he would then con- 
sider it. The plaintiff replled that he would be glad to do so, and, with that 
object in view, at once proeured a summons and complaint to be served on 
Mr. Oaldwell. 

None of the facts sworn to by the plantifC are denied by the défendant, 
but it is claimed, and that is also undisputed, that the beat which the plain- 
tiff took at the "Soo" belohged to another Une. It is not disputed that the 
agent Doty telegraphed to the Lake Michigan Transportation Company's 
agent to reserve berths for the Buffalo passengers, Including the plaintiff, 
and that the agent sent him a reply, in which he agreed to reserve 19 
double rooms for the Buffalo passengers, which was a sufflclent number to 
accommodâte ail of the defendant's passengers on the Empire State going 
to Chicago. 'It is claimed that the Lake Michigan Transportation Company 
falled tb 'caiTy ont its part of the contract, and hence It is claimed that the 
dèf endaint Is not liable for Such f ailure by the Lake Michigan Transporta- 
tion Company to carry out the terms of the contract on its end of the route. 
We are referred to no authority by counsel for the défendant sustalning the 
position tàkeh by him, but it is argued that the Lake Michigan & Lake Su- 
perlor Transportation Company being a separate corporation, having boats 



BOSSMAN V. WESXEEN TEANSIT 00. 657 

of its own, not under the control of the défendant, which faet was known 
to the plaintiff, it was only obliged to furnish him transportation to the 
"Soo," and after that ail responsibility for transportation to Chicago ceased. 
This theory must dépend very much on what the contract which the de- 
fendant entered into with the plaintiff was. The circulars assure the pub- 
lic that for the sum of $19 they will furnish transportation, with stateroom, 
berth, and meals, to Chicago. This was evid°ntly the understanding of the 
plaintiff, gathered from its circular and the agent. It was compétent for the de- 
fendant to make an agreement to take passengers to Chicago partly over its 
own Une and partly over the Une of another company. Quinby v. Vanderbilt, 
17 N. Y. 306; Swift v. Steamship Co., 106 N. Y. 206, 12 N. E. 583. And that it 
did undertake to do it In this case tbere is sutlicient évidence to warrant the 
jury in finding. It sold tickets over another Une, Connecting with its own Une, 
and assumed to secure berths for its Chicago passengers over that Une. If 
such was its contract, and its corresponding Une failed to furnish proper accom- 
modation for passengers comlng on defendant's beats, we think the défendant 
would be liablefor such a failure, notwithstanding the défendant bas a printed 
notice on the ticket that it acts as agent, and is not responsible beyond its 
own Une, in selling tickets over the Lake Michigan Transportation Com- 
pany's Une. 

"It is not claimed by the défendant," quoting from counsel's brief, "that 
the mère acceptance by the appellant of tickets on which a notice is print- 
ed to the effect that the respondent, in selling the tickets, acts as agent, 
and is not responsible beyond its own Une, relieved the respondent from lia- 
bUlty for any act of the Connecting Une; * * * but it is claimed from ail 
the testimony in the case that it may be falrly inferred that the appellant, 
when he purchased the tickets, had notice of the fact that the respondent's 
boats only went as far as the 'Soo,' and that there was an Implied assent 
to the limitation of the respondent's liability as set forth in the notice print- 
ed on the ticket." We do not think that such was the necessary understand- 
ing of the contract. The conduct of the plaintiff from flrst to last rebuts 
any such assent, and such is not the only inferenee to be drawn from the 
évidence. The plaintiff bought a ticket to Chicago over the defendant's 
Une, and such other Unes as it had the right, by previous arrangement, to 
ticket over; and the printed circular, which was a part of the contract, ex- 
pressly guarantied berths to the end of the journey. The notice printed on 
the ticket is not a contract which binds the passenger. The ticket is a mère 
voucher or token that the party holding it bas paid his fare. Nevins v. 
Steamboat Ce, 4 Bosw. 225; Quinby v. Vanderbilt, supra. If it was the 
understanding of the parties that the plaintiff was being ticketed through 
to Chicago, then the défendant would be liable to the plaintiff for such dam- 
age as he can show he sustalned. Swift v. Steamship Co., supra. We think, 
therefore, that the case should hâve been submited to the jury upon the 
question whether the contract which was entered into in Buffalo, at the 
time of the purchase of the tickets by the plaintiff, was one to carry the 
plaintiff through to Chicago and furnish him with a berth in a stateroom. 

As to the other point raised by the défendant, that no damages were 
shown, we think. If a contract is shown to hâve been made to take the ap- 
pellant through to Chicago and furnish him with a berth, and that there 
was a faUure by the défendant or the corresponding Une to carry ont its 
part of the agreement, then the plaintiff was entitled to some damage, and 
the amount which he should recover was • for the jury to détermine. The 
judgment of the municipal court must therefore be reversed, with costs. AU 
concur. 

John W. Ingram, for libelant. 
Josiah Cook, for respondent. 

COXE, District Judge. The real contract between thèse parties 
is plainly deducible from the testimony. There is little dispute as 
to its terms. It was made by the libelant's husband on the one side 
and Frederick V. Doty representing the respondent on the other. 

v.7lF.no.5— 42 
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The only question in issue is whether the respondent was bound 
to fumish the libelant with a stateroom from the Sault Ste. Marie 
to Chicago, wldch part of the journey was undertaken on a steamer 
belonging to another corporation. 

As the respondent advertised that a first-class rate to Chicago in- 
cluded meals and a stateroom berth, it is argued that there was, 
at least, an implied agreement to furnish a berth for the entire dis- 
tance. It is not necessary to détermine this naked question for 
the reason tliat on the proof the obligation to furnish a stateroom 
is not left to inference, but is established by testimony which is 
clear and uncontradicted. Mr. Doty testifles: 

"I told liim [libelant's husband] that If he was going on that trip he had 
better gire me his name as soon as possible that I might reserve a state- 
room for hlmself and wife. » • • i told him we would hâve to know so 
far ahead whether he would go that I mlght telegraph to the agent of the 
Connecting line at the 'Soo' for a réservation for him on tliat Une; that I 
was going to send a telegram that day for a réservation for a number of 
staterooms, and if he decided to go I would Include him in the telegram and 
asli for a réservation for him. I told him I would ask for accommodations 
on the Chicago boat for himself and wife. * * * If he decided to go, I 
would Include his name amongst the number I was to telegraph for, and 
reserve accommodations for him on the Chicago boat. * • * He said he 
was not positive that he would go, but if I would telegraph that line and he 
would be able to secure accommodations from the 'Soo' to Chicago that 
he thought he would go; • * * the probabiUtles were he would surely 
go If I got accommodations. So under thèse circumstances I sent the tele- 
gram. • » * I explalned to him that our steamer * * » only went as 
far as the 'Soo' towards Chicago and we connected wIth the Chicago boat 
there, * * ■► and he would go right on board there, and make himself 
known to the purser, who would assign him his accommodations on that 
boat." 

The telegram was sent and an answer was received reserving 19 
double staterooms, the number for which application was made. 
The contents of this telegram was made known to the libelant's 
husband and thereafter he purchased two ûrst-class tickets. Just 
prier to sailing from Buffalo he again saw the respondent's agent, 
and asked if everything was ail right, and receiTed an afiftrmative 
reply. If, then, the agreement rested solely on respondent's testi- 
mony, is it not clear that hère was a distinct représentation that 
the libelant was to be furnished with a stateroom to Chicago? It 
was not an agreement to reserve a number of rooms generally, but 
a spécifie, distinct réservation for the libelant and her husband so 
that the latter had only to give his name to the purser of the Con- 
necting boat in order to get the room which had been previously 
assigned to him. It was relying upon such assurances that the 
money for two passages to Chicago was paid to the respondent. 
Having taken the libelant's money it was clearly the respondent's 
duty to telegraph or write the name of the libelant's husband to the 
purser of the Connecting boat so that the room she had bought and 
paid for might be assigned her. Instead of doing this the agent 
simply engaged 19 staterooms, without indicating in any manner 
whom they were for, and subsequently sold tickets to a number of 
passengers sufiacient to flll flve additional rooms. So that the re- 
spondent, having secured accommodationa for 38 passengers, sold 
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tickets to 48, leaving the weak and the timid to struggle for préf- 
érence witli the strong and the selfish. In légal effect it was as 
if the agent had resold the room which he had previously sold to 
the libelant. One of the 19 rooms engaged by telegram was hers; 
the agent had promised to reserve it for her. Not only did he f ail 
to do so, but by his own affirmative act he made the securing 
of a stateroom impossible for some and doubtful for ail. If after 
the conversation in Buffalo he had failed to telegraph at ail, it will 
hardly be doubted that the libelant would hâve just cause of com- 
plaint, but this would hâve been no more disastrous to the libelant 
than the course he did pursue. It seems plain that the entire dif- 
flculty arose through the carelessness of the respondent's agent at 
Buffalo. No one else is shown to be at fault. The law should 
offer a remedy for every wrong. To say that the libelant bas po 
redress for the treatment she received is to confess the utter in- 
I adequacy of the law. For 42 hours she was without sleep and de- 
prived of the ordinary conveniences of life and, of course, suffered 
, great annoyance and discomfort. 

It is difificult to estimate the damages in thèse cases where no per- 
manent disability or sickness résulta, but it is thought that for the 
i discomforts to which she was subjected the sum of $75 is but a just 
and reasonable compensation. Decree for |75 and costs. 



ANTHONY v. HITCHCOCK. 
(Circuit Court, W. D. Mlchigan. January 4, 1896.) 

CONTHACTS— KKSTKAntT OF TBADH— GENERAL RESTRICTION. 

Plalntiff's déclaration alleged that he was engagea In conductlng a 
coal and fisb business at a dock on a navigable river, and was the owner 
of adjolnlng land, wlth rlparlan rlghts, sultable for carrylng on a slml- 
lar business; that he sold such land and rlparlan rlghts to défendant, 
and défendant, In considération of such sale, agreed not to buy or sell 
coal or traflic In the buylng or selllng of flsh, and not to do anythlng 
that would confllct wlth the coal or flsh business of plalntlff; yet that 
défendant, slnce the exécution of such agreement, had leased the prem- 
Ises purcbased from plalntlff to a ârm of coal merchauts, for the purpose 
of carrylng on a coal and flsh business. In compétition wlth that of plaln- 
tlff, to hls damage. Uelâ, that it could not be adjudged that the con- 
tract, as alleged, was contrary to public poUcy, as belng In restraint of. 
trade, and that, upon such déclaration, It appeared that the plalntlff had 
a good cause of action. 

On Demurrer to Plaintiff's Déclaration. 

The déclaration In this cause was In assumpslt, and, In substance, alleged: 
That heretofore, to wlt, on the 24th day of February, A. D. 1892, at the vil- 
lage of Détour, In the county of Chippewa and state of Mlchigan, sald plaln- 
tlff was engaged In the business and occupation of keeping and operatlng a 
certain dock In sald village, leased by hlm from one George Dawson for a 
term of years ending December 1, 1898, at an annual rental, sltuated on the 
shore of St. Mary's river, for the purpose of storlng and handllng coal, and 
selllng the same to steamboats, tugs, and vessels using and passing through 
sald river, and to purehasers generally, and for the purpose of carrylng on 
the business of handllng, buylng, and selllng flsh, and at sald dock had an 
establlshed flsh business, of great value to hlm, to wlt, Ç20,000 per annum; 
and that sald plalntlff was also the owner of certain pièces or parcels of land 
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sltuate In the village of Détour, froutlng upon the sald river (In sald déclara- 
tion fuUy described), with the riparlan rights appurtenant thereto, upon whlcli 
pièce or parcel of land was a certain other dock sultable for carrying on a 
coal and fish business In compétition with tbe coal and flsh business of plain- 
tiff, and to vyhich were appurtenant riparlan rights and privilèges that might 
be used for extendlng and enlarging sald dock. That the défendant, in part 
considération of the exécution and delivery by plaintiff and wife of a wax- 
ranty deed of the land and property in the déclaration described, on the day 
and year aforesald, made and entered into a written agreement with plaintiff, 
wherein and whereby the défendant agreed and promlsed, among other things, 
not to purchase or offer for sale any coal, except such as said défendant should 
require for his own use, to any steamers, boats, or persons, and also not to 
trafflc in the buying and selling of fish, except flsh that might be caught with 
his own nets, and not to do anything that would confllct with the coal or flsh 
business, of plaintifC (a copy of which agreement was attached to the déclara- 
tion, and made a part thereof, and marked "ISxhibit A"). ïet said de- 
fendant, disregardlng his said promise, etc., had since the exécution of said 
agreement doue certain things that couflicted with the coal and fish business 
of said défendant, as follows: ïhat défendant, by a written lease (a copy of 
which was attached, etc.), had leased to Pickands, Mather & Ce, coal mer- 
chants of Cleveland, Ohlo, the dock appurtenant to the premises déeded by 
plaintiff to défendant, for a period of tive years from and after December 10, 
A. D. 1893, at an annual rental of $3,000, "for the pnrpose of can-ying 
on on said dock a coal and flsh business," and had permitted said Pick- 
ands, Mather & Co. to take possession of said dock property, and to en- 
large, strengthen, and extend the same, and to occupy and use the same, in 
conducting their own coal and flsh business, in compétition with that of plain- 
tiff. Wherefore, and by reason of the competing coal and flsh business per- 
mitted to be conducted on said dock, and by reason of the premises, said 
coal and fish business of plaintiff had been subjected to an Injurious compéti- 
tion, and said business had decreased, and the profits therefrom had been 
reduced, and the plaintiff had suffered damages, to wlt, etc. 

Exhibit A, attached to sald déclaration, runs as follows: 

"This agreement, made and entered Into thls 24th day of February, A.D. 1892, 
by and between Thomas 0. Anthony, of Sault Ste. Marie, Michigan, and W. D. 
Hitchcock, of Chicago, 111. : The party of the flrst part, Thos. O. Anthony, bas 
this day sold and conveyed unto the sald W. D. Hitchcock ail the property at 
Détour, Michigan, known as the Hurd & Helnstein and Moiles property, for the 
sum of ten thousand dollars. And the said W. D. Hitchcock, party of ihe sec- 
ond part, agrées with the said Thomas O. Anthony to not purchase or oft'er for 
sale any coal, except what coal they may require for their own Use, to any 
steamers, boats, or persons, and also to not trattlc in the buying or selling of 
flsh, except flsh that may be caught with his own nets, or do anything that 
will conflict with the said coal or tlsh business of thé said Thomas 0. An- 
thony, and further agrées to not act as gênerai agent and ticket agent or in 
any capaclty for any steamer or Une of boats, nor to do any business what- 
ever with said steamer or boats of any kind, as recel ving and shipping of 
freight, merchandise, etc., except to receive their own goods and merchandise, 
and ship ont same, when necessary, for the period of seven (7) years from 
date hereof. And, further, that the sald party of the second part agrées that 
while said Anthony gives full warranty deed, as required by sald Hitchcock, 
yet sald sale is made with full knowledge of sald Hitchcock of the conditions 
of the deeds given by George Dawson, a former owner, regarding restrictions 
as to dock or shipping privilèges, and said Anthony shall not be held re- 
sponsible for any damage to sald Hitchcock by reason of said restrictions in 
said Dawson conveyances. And, further, that the sald Anthony may hâve 
the contents of one of the ice bouses on said premises the présent season, the 
same having been recently filled by sald Anthony, together with the privilège 
of entering on said premises, and getting sald ice at his wUl, during the com- 
ing season. [Signed] W. D. Hitchcock. 

"T. C. Anthony." 

The demurrer was based upon the contention that the contract set up in the 
déclaration was opposed to public policy, and therefore'void. 
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H. M. Oren, for plaintiff. 

M. F. McDonald, for défendant 

SEVERENS, District Judge (after stating the facts as above). The 
déclaration states that, in part considération of the conveyance of 
land, the défendant agreed, among other things, that he would not do 
anything which would conflict with the coal or fish business of the 
plaintiff. It then proceeds to allège that the défendant had leased the 
premises conveyed to other parties for the purpose of carrying on the 
same business as that of the plaintiff, and had permitted them to en- 
large and occupy and use the dock thereon in conducting that busi- 
ness in compétition, etc. Thèse premises are alleged to hâve been in 
the vicinity of the plaintiff's place of business on the same stream, 
and the business is alleged to be a competing business with that of 
the plaintiff, and injurions thereto, and it is alleged that the plain- 
tiiï has sufifered therefrom a diminution of business and réduction of 
profits, etc. 

The leasing of the premises "for the purpose" of the conducting by 
others of a business in compétition with that of the plaintiff, and 
permitting them to carry on the competing business thereon, would 
appear to me to be a breach of an agreement not to do anything 
which would conflict with the plaintiff's business. I think, therefore, 
that the déclaration is sustainable upon grounds which do not nec- 
essarily involve the question at large, how far contracts must be 
held void as being in restraint of trade. The modem décisions seem 
to be settling down upon the test whether the restriction is one lim- 
ited to the protection of the plaintiff's business. If it is, it is recog- 
nized as reasonable and lawf ul ; and otherwise if not so limited. 

Ûpon the argument it was contended that the agreement was for 
an unlimited restraint of the defendant's doing those kinds of busi- 
ness anywhere. The plaintiff contends that, upon a fair construction 
of the agreement, the restraint is limited to the premises sold to the 
défendant. And there are several considérations leading to that con- 
clusion. There is the récital of the conveyance of the premises. 
They were adapted to such business. The alternative words, "or do 
anything that will conflict with the said coal or fish business" of the 
plaintiff, are an implication of a limitation. And, further, it is a 
rule of construction that, if the words will bear an interprétation 
adapted to express a lawful purpose, that interprétation will be giv- 
en, so that the agreement shall hâve effect rather than fail utterly. 
But the déclaration does not allège such a contract as this would be 
with such implications in respect of the words which relate to the 
défendant going into the coal or fish business; and, upon demurrer, 
the court must treat the contract as it is alleged in the pleadings. 
I do not, therefore, décide this question of construction. But I am 
satisfied that the stipulation that the défendant should not do any- 
thing to conflict with the plaintiff's business is valid, as alleged, and 
upon a sufBcient considération. 

The demurrer is overruled, and leave to plead over is allowed to 
the défendant. 
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KNIGHT et al. v. DAVIS CARRIAGE 00. 
(Circuit Court of Appeals, Fifth Circuit January 14, 1896.) 

BaILMENT— RiGHTS OP BaILKE— ACTIONS. 

One S. was doing business as a dealer in carriages, and had In his 
hands, on consignment from plaintM, a number of carriages. Hearlng 
that S. had given a bill of sale of hls stock to one B., plalntlff sent an 
agent to the town where S. did business, who, after Investigation, findlng 
that plaintiff's carriages were not included in the bill of sale, but were in 
the possession of B., made an arrangement with B. .by which B. agreed 
to hold ail plaintiff's goods, for plaintifC, against any and ail other persons, 
and thereupon abandoned légal proceedings which he had been about to 
take to recover possession of the carriages for plalntlff. Shortly after- 
wards, plaintiff's carriages, among other property, were levied upon by 
the marshal, under a writ of attachment, Issued at the suit of another 
créditer of S. B. then flled an affldavit and bond, under the local prac- 
tice, as claimant of the attached property, including plaintiff's carriages, 
and the same was delirered to him by the marshal. Plalntlff subse- 
quently sued the marshal for conversion of the carriages, and the marshal 
set up thèse facts. An oflicer of plalntlff, the same who had made the 
arrangement with B., testlfled, by déposition, to such arrangement, and 
the same was not dJsputed, except by a subséquent déposition of the same 
offlcer, given to meet an amendment of defendant's pleadlng. In which he 
testlfled that B. was not "authorlzed" to make the clalm. Héld, that as 
It was undlsputed that B. was made bailee of plaintiff's carriages, to hold 
the same for plalntlff against ail other persons, he had the right, for hlm- 
self and plalntlff, to maintaln any proper action for their protection, and 
to make the clalm under the local practice, to protect hls possession; and, 
such authority foUowIng as a matter of law from hls possession as bailee, 
it was error to Instruct the Jury that. If they belle ved B. was not author- 
lzed by plalntlff to make the claim, they sbould flnd for the plalntlff, and 
to refuse to instruct them that as, upon the surrender of the carriages to 
B., he alone became responsible for them, they should flnd for the défend- 
ant, the marshal. * 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

This suit Is for damages for aileged conversion of property. The action 
was commenced in the circuit court of the United States for the Northern 
district of Texas, at Dallas, by the Davis Carrlage Company, a corporation 
under Ohlo laws, as plalntlff, against George A. Knlght, tjaited States mar- 
shal of the Northern district of Texas, and his officiai bondsmen, ail clti- 
zens of the state of Texas; and by a flrst amended original pétition, flled 
February 14, 1893, the plalntlff aileged that on Jahuary 27, 1892, it was pos- 
sessed of and owned 56 buggles and vehlcles, of the value of $4,271.57; that 
the défendant Knight was then the quallfled and acting marshal of the United 
States for the Northern district of Texas, and that, as such offlcer, he had 
executed a bond In terms of the law, with the other défendants, John Herr- 
man, Benjamin N. Bryant, and W. K. Wheelock, as hls surettes; that on 
the 27th day of January, 1892, said marshal had in his hands, in hls oflicial 
capaclty, certain writs of attachment issued ont of the circuit court of the 
United States for the Northern district of Texas, In certain cases wherein the 
Racine Wagon & Carrlage Company and others were plaintiffs and J. B. 
Simpson was the défendant, which said writs commanded the said marshal 
to seize the property of the défendant J. B. Simpson sufflclent to make the 
sums of money mentloned In said writs; that the said marshal, acting un- 
der and by vlrtue of the said writs, dld unlawfully seize and take posses- 
sion of the property of the plalntlff, viz. the 56 buggles and vehicles, an 
itemlzed llst of which, with the value of each, the plalntlff attached as an 
exhiblt to Its pleading; that the said marshal thus eonverted to hls own use 
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the said property, whereby hls officiai bond was breached; and therefore 
the plaintiflC prayed judgment agalnst the sald défendants, the marshal and 
hls officiai bondsmen, for the value of said property. 

The défendant Knight and hls bondsmen answered by original answer, and 
afterwards by thelr flrst amended original answer, contalning, after a gên- 
erai déniai, the plea that, if the property alleged to hâve been converted by 
the plalntlfif was converted, the same was done by the marshal by vlrtué of 
a certain attachment wrlt issued ont of the circuit court of the United States 
for the Northern district of Texas, in the suit of the Racine Wagon & Car- 
rlage Company v. J. B. Simpson, by whlch wrlt the défendant marshal was 
commanded to make certain moneys, in said wrlt specified, by selzure of 
the défendant Simpson's property; that, before a levy by vlrtue of sald wrlt 
upon the property in controversy was made, the marshal exacted from plaln- 
tlff, the Racine Wagon & Carrlage Company, an indemnity bond to secure 
him agalnst damages, and that said bond was given to hlm by the plaintlfC 
in sald wrlt, the Racine Wagon & Carnage Company, on whlch bond J. C. 
O'Oonnor, D. F. Short, and M. L. Crawford were sureties, the said bond be- 
ing conditloned to protect and Indemnify and save harmless the said marshal 
from ail costs, damages, attomey's fées, and other liabillties that the sald 
marshal mlght incur or become liable to pay by reason of executing the sald 
wrlt of attachment, etc.; that the said marshal had been put to the cost 
of $250 attorney's fées In the défense of thls suit; and he prayed that the 
Racine Wagon Company and the sureties on sald Indemnity bond be made 
parties défendant, and that, if any judgment should be recovered by the 
plaintlfC agalnst the sald marshal and hls officiai bondsmen, they hâve judg- 
ment over against the plaintiiï in said wrlt and the sureties on its indemnity 
bond for the same amount, and for the further sum of $250, as attomey's 
fées. Further, the said défendants pleaded that If the property sued for was 
levied upon and selzed by the défendant Knight, marshal, as aforesald, under 
sald wrlt of attachment, then the said défendants deny that said property 
was ever converted by sald marshal to hls own use or to the use and bene- 
flt of the Racine Wagon & Carrlage Company, the plalntlfC in sald wrlt; but 
défendants averred that sald property was Included In the stock of goods 
of the James B. Simpson Carrlage Company, and, together with such stock, 
the property was situated in a storehouse in the clty of Dallas, in whlch 
J. B. Simpson, the défendant in sald attachment writ, was dolng business, 
and that sald goods in controversy belng in sald stock, and the said marshal 
and the plaintlfC In the wrlt belng Ignorant of plaintiff's alleged title to same, 
the goods were unintentionally Included in the levy upon a stock of goods of 
James B. Simpson, and without any intention whatever of Injuring the plaintlfC 
or trespasslng on its rights or deprlving it of its property; that the sald prop- 
erty in controversy was never sold under the levy, nor moved out of the 
house in whlch the levy was made, but that, aJmost Immedlately after the 
levy was made, one William Bering flled with said Knight (marshal) hls 
affidavit and claimant's bond, as provlded by law, for the trial of right of 
property, thus clalmlng the stock of goods from the sald offlcer, Including the 
property sued for by plaintlfC, and that said stock of goods, Including the 
goods sued for, were by said Knight (marshal) then immedlately tumed over 
and delivered to said Bering, by vlrtue of hls claimant's affidavit and bond, 
as the sald Knight was in duty bound to do, and said goods were by the 
sald Bering received in the same place and In the same condition as when 
the levy was made; that sald Knight bas nothing In his hands representlng 
the property except the claimant's bond, whlch Is conditloned according to 
the requlrements of the statutes of the state of Texas. The défendants fur- 
ther speclally pleaded that at the tlme that Bering executed the said bond 
and affidavit for the trial of the rlght of property, and clalmed the stock of 
goods, he was actlng as the agent of the plaintlfC, and was fuUy authorized 
and empowered by the plaintlfC, the Davis Carrlage Company, to thus hold 
and claim said goods and property for the plalntlfC, and that sald goods for 
whlch the plalntlfC sued were in the manner aforesald clalmed by Bering for 
the Davis Carriage Company, and by and with Its authority and consent; 
that the sald goods were never converted by the défendant marshal, but that 
same were retumed to the plalntlfC by and tbrough Its said agent Bering, 
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In as good condition as when selzed under sald wrlt of attachment; that by 
reason of thèse facts, the marshal was net liable for the value of the goods 
to plalntiff; that plalntiff had suft'ered no damage by reason of the IcYy; 
that ail of thls property had been restored and received by it In the manner 
aforesaid after the levy was made. The two suretles on the indemnity bond, 
J. C. O'Connor and M. L. Orawford, flled their answer, and, after the gênerai 
déniai, adopted as their own the answer of their codefendants, and further 
pleaded that, if they were in any manner liable to plalntifC, it was by rea- 
son of their exécution of the indemnity bond to the marshal; and they prayed 
that, in the eyent judgment was recovered against them, they hâve judg- 
ment over against the Racine Wagon & Oarriage Company, principal in said 
Indemnity bond, for a like amount. The Racine Wagon & Oarriage Com- 
pany and the other surety, U. F. Short, flled their amended answer; and, 
after certain demurrers to plalntilt's pleading, they pleaded the gênerai 
déniai, and a spécial answer, in substance the same as the spécial answer of 
the said Knight, marshal, and his ofllcial bondsmen, as above set out. 

ïhe plalntiff flled a replication, andi after certain demurrers to the pleading 
of the défendants, pleaded the gênerai issue as to such answers, and specially 
replied that it was entitled to the possession of the goods on the 27th day 
of January, 1892, was the owner thereof, of which défendants had notice, 
and yet that thèse défendants willfully, maliciously, wrongfully, and with- 
out regard to the rights of plalntiff, wrongfully, and contrary to the ex- 
pressed request of plalntiff, interfered with the goods of plalntiff, and exer- 
cised exclusive control and domlnion over same, aud illegally and wantonly 
seized-and took possession of the property, and claiuied the right to levy upou 
it and appropria te it to the satisfaction of the alleged debt of J. B. Simpson 
to the Racine Wagon & Carriage Company and others; that the plalntiff 
had Informed the défendant marshal of its rights to the property Immedi- 
ately aftor the levy of the attachment upon , anri demanded possession, 
which was refused, and thereby It had been ik'pii,ed of its property. 

On the trial, among other évidence not material to the considération of the 
case in thls court, the following undlsputed évidence was adduced, to wit: 

Prior to the 12th of January, 1892, J. B. Simpson was doing business on the 
corner of Elm and Jefferson streets. In Dallas, Tex., under the trade name 
of the James B. Simpson Carriage Company, and that the business in which 
he was engagea was that of a wholesale and retail dealer in buggies, car- 
riages, and agricultural implements, and that the stock of goods of which 
he was in charge was made up of goods belonging to him and goods which 
had been consigned to him by other manufacturers and dealers, and in- 
cluded the goods in question, which had been consigned to, but dld not be- 
long to, James B. Simpson, but dld belong to the Davis Carriage Company. 
That on the 12th of January, 1892, J. B. Simpson entered into a contract 
with one W. M. Bering, as foUows: "For value received, 1 hâve bargained, 
sold, and conveyed to W. M. Bering ail my stock of buggies, vehicles, ap- 
purtenances, furniture, and ofliee fixtures, etc., now loeated in my building, 
corner Jefferson and Elm streets, estimated at $27,000. It is intended to sell 
sald Bering $30,000 worth of goods, etc.; and if, upon inventory taken, said 
goods, etc., do not amount to said $30,000, then J. B. Simpson is to deliver 
over customer's paper to supply the deflcit. Witness my hand, this 12th day 
of January, A. D, 1892. James B. Simpson, Witnesses: John W. Tray- 
lor. John W. Wray. That the Davis Carriage Company's consigned goods 
were not delivered to sald Bering. That on the 18th of January, 1892, Ber- 
ing and others took forcible possession of the storehouse and ail goods there- 
in, and on the same day Simpson entered into a contract with Bering that 
he would assign to Bering ail his existing contracts with manufacturers, 
which included the contract with Davis Carriage Company, provided the 
companies and concerna assented to sald transfer, and assigned to said Ber- 
ing ail his rights, privilèges, and contracts used, owned, and possessed by 
him with said companies, Including the Davis Carriage Company, so far 
as he could, and that said contracts should pass to Bering subject to the 
approval of said companies and manufacturers, and also provided that no 
possession of said property of sald companies or manufacturers (the Davis 
Carriage Company being numbered among them) should pass to Bering un- 
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tll such assent was procured, and until accurate Involces thereof should be 
taken, when same should be delivered to Bering. That Simpson also leased 
the building to Bering, except the rear part of the lower floor, where most of 
the consigned goods, including the Davis Carnage Company's goods, were 
stored, and contracted to continue business or handle the consigned goods 
himself until Bering should obtain consent of the Davis Carrlage Company 
and other consignors of goods to handle their goods. No invoice or inven- 
tory had been taken of the goods up to the time of the levy of the writ of 
attachment, on the 22d day of January, 1892. 

Plaintllï introduced in évidence the first déposition of E. J. Burrows, who 
testified as foUovs^s: "My name Is Edwin J. Burrows; âge, 28; résidence, 
Wyoming, Hamilton county, Ohio; place of business, Cincinnati, Ohio. 1 am 
secretary of the Davis Carriage Co., whlch is a corporation under the lavFS 
of the State of Ohio, and is the plaintiff in this case. I am acquainted with 
the Bubject-matter of this suit. The plaintiff in thls action, the Davis Car- 
riage Co., is a manufacturer of buggies and carriages, and had a number of 
buggies, carriages, road wagons, and other vehlcles on consignment in the 
hands of J. B. Simpson, dolng business as the J. B. Simpson Carriage Co., 
under consignment contract, by whlch the vehlcles were to be sold by him, 
and aecounted for to the Davis Carriage Co. when sold, or to be turned over 
to the Davis Carriage Co. at any time on thelr demand. A short time pre- 
vious to the fillng of this suit, the said Simpson sold or contracted to sell 
to W. M. Bering the goods belongmg to him that were stored in the Weir 
Plow Co.'s building. At that time a considérable number of vehlcles belong- 
ing to the Davis Carriage Company were also stored in this same build- 
ing. On account of thls sale or contract for sale, the Racine Wagon & Car- 
riage Co. brought suit about the 27th day of January, 1892, agalnst Mr. Simp- 
son, in the United States court, and attached the goods belonging to them, 
and also a lot of the vehicles belonging to the Davis Carriage Co., on whlch 
Mr. Simpson had no claim, but which were stored in the same building with 
the Simpson goods, which he had sold or contracted to sell to Bering. The 
Davis Carriage Company now sues to recover thelr goods, or the value of 
same. Our company had a considérable amount of consigned goods In Dallas 
with Jas. B. Simpson. I recelved a telegram from J. W. McManus, in re- 
sponse to which I at once went to Dallas; and on the 25th of January, 1892, 
at about 9:30 a. m., I called upon Mr. Simpson, and made Inquiry concern- 
Ing my goods. Mr. Simpson stated that the consigned goods belonging to 
Davis Carriage Company were still in his possession, and that they were not 
included in the sale he made to W. M. Bering, and that he (Simpson) still 
had them stored in the rear part of the building in which a large part of 
the goods were stored, together with the Weir Plow Co.'s goods. I asked 
him for an order for the goods, which he gave me without hésitation. The 
original of this order is in the hands of our attorney, Mr. G. H. Plowman, 
and is as follows: 'W. M. Bering, Esq.— Sir: The Davis Carriage Co. hâve 
certain goods on consignment, which are subject to their order. You will 
permit them to examine, and tabe thèse goods, if they so désire; such goods 
as they may take being checked off, and receipt taken theretor. J. B. Simp- 
son.' He fuither said he was ready to account for any consigned goods that 
he had sold out of the consigned stock therctofore. He said: 'Of course, 
I did not sell your goods to Mr. Bering.' He said he had a supplemeiital 
contract with Mr. Bering that the goods he (Simpson) held tliere belonging 
to other parties were not to be turned over to Bering, or the consignment 
contract transferred to him, without the consent of the owners of the goods, 
and that he had this contract at home. He showed me a copy, and called 
my attention to the bUl of sale, and the fact that it conveyed only his goods, 
and no others. It did not include goods which Simpson held on consignment. 
I also saw the original bill of sale which Bering bas. He showed it to me. 
It also specified the goods which Simpson owned. Simpson stated: 'A 
number of your buggies are on the north side of the Weir Plow Co.'s build- 
ing, and that part of the building I did not rent to them. They hâve only 
the front part of the house.' He said an inventory was to be taken, wMch 
had at that time not yet beeu done, and, if he did not hâve of his own 
$30,000 in buggies, he was to make it up, and he did not sell any buggies be- 
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longlng to anybody else apart. • • • In company with Mr. Plowman, 
I went with «ald order from Mr. Simpson to Mr. Bering, and presented the 
order to hlm, and he said he did net désire to hold any goods except those 
he bought; that he did not waht to surrender any ot hls rlghts, and he ac- 
cepted sald order, and agreed to hold ail the Davis Carnage Co.'s goods for 
plaintlff In thls case against any and ail other persons, subject to whatever 
rights he himself might hâve In them. Bering sald Simpson had told hlm 
at the tlme of hls sale that a lot of Davis Carrlage Oo.'s conslgned buggles, 
whlch the Davis Carriage Company was entitled to take on demand, were 
there. With thls understanding and arrangement that he would hold them 
for us, I left the buggles In the charge of W. M. Bering, to hold for Davis 
Carrlage Co., and did not sequester the goods or file the suit sequesterlng, 
whlch had been previously prepared by my attomey, Mr. Plowman, for he 
had aiready drawn up the papers necessary to sequester thèse vehicles. On 
the following day, I made a stlU further search and investigation for any 
other goods of Davis Carriage Co., and found three other jobs, whlch made 
56 Jobs whlch were left in the hands of Mr. Bering to hold for the Davis 
Carriage Co. . Upon ascertaining the three addltlonal buggles, I gave Mr. 
Simpson crédit for them also, and hâve never sued hlm or claimed any of 
sald 56 buggles of hlm since I had the settlement with hlm, on the mornlng 
of the 25th of January, 1892. I attach an Itemized list of the 56 buggles 
belonglng to the Davis Carriage Co., whlch were selzed by the United States 
marshal for the Racine Wagon & Carriage Co. Thls Ust glves a descrip- 
tion and the itemized value of sald buggles; the value given being the Whole- 
sale value in Cincinnati. ïhls itemized list is attached to my answer, and 
marked 'Hxhlblt A.' The value of each of thèse buggles In Dallas, maklng 
the total value of the buggles, with the freights added, In Dallas at that 
time [the tlme of the seizure by the United States marshal] amount to $4,- 
271.57. Ail thèse buggles when selzed by the marshal were In possession of 
thls plalntlft, Davis Carriage Co., through Mr. Bering. ïhey were In the 
Weir Plow Co. building, and Mr. Bering was holding them for plaintifE. 
They were selzed by the United States marshal under a wrlt of attachment 
issued out of the United States court, in favor of the Racine Wagon & Car- 
riage Co., and the marshal took possession of them on January 27, 1892. 
A full and correct description and the market value of sald buggles in Cin- 
cinnati at the tlme of the levy and seizure Is attached hereto. The sald 
sum of $3,991.57 is their market value In Cincinnati, with $5 per job for 
freight added, maklng in ail $4,271.57, whlch is theIr market value in Dallas 
at that time. * * •" After taking the flrst déposition, the défendants 
pleaded that Bering had authority to give clalmant's bond for Davis Car- 
riage Company, and thereafter plalntifC took a second déposition of B. J. 
Burrows, on the 29th of January, 1894, In whlch he stated as foUows: 
"* * • Mr. Bering had no authority from plalntiff to exécute bond, affl- 
davlt, and claim for sald stock of goods. nor to represent them in any man- 
ner whatever. He requested me to arrange with hlm to take possession 
of the Davis Carriage Co., and sell them on commission. We had some talk 
on thls subject, but I refused to make any arrangement whatever with hlm, 
suggestlng that in the future, if security was given, we would sell him goods; 
but he was in no way authorized by the Davis Carriage Co. or empowered 
to make bond, affldavit, or clalm of any klnd for the goods, nor did the Davis 
Carrlage Co. consent In any way to hls taking such action or maklng such 
clalm." Défendants ofCered In évidence the Indemnity bond executed by 
Racine Wagon & Carriage Company, with 3. C. O'Connor, U. F. Short, and 
M. li. Crawford as suretles, dated 27th day of January, 1892, the date of 
the levy of the writ of attachment, whereby they indemnifled said George 
A. Knight, and bound themselves to save him harmless from ail eosts, dam- 
ages, and attorney's fées, etc., by reason of the exécution and levy of the 
writ of attachment in favor of Racine Wagon & Carriage Company on the 
goods in controversy and other goods. Défendants Introduced in évidence 
the clalmant's bond of W. M. Bering, in whlch affldavit sald Bering claims 
and makes oath, among other thlngs, that he claimed the ownership, pos- 
session, and right of possession; that the claim is made in good falth; that 
sald property is hls, was hls at the tlme of sald levy, and he is now entl- 
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tled to possession thereof; that said bond Is payable to Racine Wagon & 
Carrlage Company In cause No. 1,465, Davis Carrlage Company In cause 
No. 1,466, and M. Coppinger in cause No. 1,467, In the sum of $27,000, belng 
double the value of tlie property, and conditloned that, in case said Bering 
fails to establlsh bis right to said property, he will return same to G. A. 
Knlgbt, said oflicer, or bis successor, In as good condition as he recelved It, 
etc., and In case he fails to return said property and to pay for the use, etc., 
thereof, that he will pay plalntlffs the value of same, witb légal interest 
thereon from the date thereof. (Jeorge A. Knight testlfled: "In January, 
1S92, I was United States marshal for this district, and that this writ was 
placed In my bands for exécution in favor of Kacine Wagon and Carrlage 
Oo. against J. B. Simpson. I was instructed to levy on the stock of goods 
in the house on the corner of Jefferson and Elm streets, known as the J. B. 
Simpson Carrlage Co. Mr. Bering was in possession of the property at that 
time. I was instructed to take everything in there except the Weir Plow 
Co. goods. I had possession of thèse goods six or elgbt days, and held them 
untU the claimant's bond was made. 1 did not remove them from the 
building. Under the claimant's bond, 1 turned over to the party that 
claimed them. The goods in controversy hère went to Mr. Bering. I never 
sold them or recelved any proceeds from them. 1 bave not had possession 
of them since. The bond and aflldavit shown me are the same under whlch 
the goods were turned over. After I tuméd the goods over to Mr. Bering I 
retumed the bond and aflldavit to the court" 

The court charged the jury as follows: "Now. there Is one feature about 
it. Ail the défendants, Knight and his bondsmen and the parties who gave 
the Indemnity bond, they ail corne in and say that there was an arrangement 
made by the Davis Carrlage Company, the plaintiff, wlth Bering, under whlch 
they clothed hlm wlth spécial authorlty to take care of those goods, and 
that that authority was fuU enough to enable hlm, as elaimant, to put In a 
clalm bond, and that the clalm bond that he did glve coverlng goods (other 
goods) and coverlng thèse goods InureU to the beneflt of this plaintiff, and 
that he had authorlty to do it. This Is the only controverted point really 
in the case under the charge. On the other side, the plaintiff says that it 
gave him no such authorlty, and that they never had put the goods in hIs 
hauds in such a way and under such circumstances as would clothe hlm wlth 
authorlty to include them in the clalm bond he did glve, and that the clalm 
bond whlch he did actually glve coverlng thèse goods wlth others was for 
himself. That is what plaintiff says,— that it was for himself, and intended 
to cover a claim that he preferred to thèse IdenticaJ goods, and not for the 
plaintiff. If you believe, under the évidence, that Bering, when he gave that 
claim bond coverlng thèse goods, wlth others, was actlng, so far as thèse 
goods were concemed, under due and sutllcient authorlty from the plain- 
tiff to include them to act for them as to thèse goods, and Include thelr 
goods in that claim bond, and that such was his purpose in givlng it to rep- 
resent and take care of them for the plaintiff, then you will find for the 
défendants. If, on the other hand, you believe he did not bave such au- 
thorlty; that the plaintiff never had clothed him witb authority, nor Simp- 
son ever did, nor any one else, that plaintiff never had clothed hlm wlth 
authority to act for them; that they did not Intend, and he did not intend, 
that claimant's bond should include thèse goods for them; that he had no 
authority to do it,— then you will find for plaintiff for the goods in contro- 
versy, and assess thelr value at what you thlnk they were worth in Dallas 
at the time of taklng them, as a lot of goods, and not the retail price, wlth 
six per cent. Interest from the time of seizure to the présent time." Upon this 
point and issue In the case, the défendants requested the court to give the 
foUowing charge, whlch was refused: "The jury are instructed: That after 
Burrows made bis demand of the goods in controversy from Simpson, that 
Simpson gave him an order on Bering for the goods, wEïch Burrows after- 
wards presented; and Bering, upon présentation to him of said order, agreed 
wlth said Burrows to keep said goods for the plaintiff, and to protect the 
same against every person, subject, however, to any claim which he (Ber- 
ing) had upon the same on account of the contract whlch he had made 
wlth Simpson to purehase the stock of goods in whRh the buggies In con- 
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troversy were contalned; and Burrows at the tlme was satisfled to alloTT 
the goods clalmed by the plaintifl! to remaln m tùe possession of Bering wlth 
that agreement and understandlng, and did allow the same to remain in his 
(Bering's) possession under said agreement; and that atterwards the same 
were levied upon by the défendant Geo. A. Knight, under a writ of attach- 
ment Issned ont of this court in favor of the Racine Wagon & Carriage Co., 
against Jas. B. Simpson; and after the leyy of sald writ the said Btïrlng 
filed his affidavlt and claimant's bond, clalmlng the goods In controversy with 
other goods, and said défendant Knight approved said bond, and delivered 
said goods to sald Bering. That Bering had the right to clalm said goods in 
the manner In which he did claim the same, and to recover the custody 
thereof, and, when he did so, alone was responsible to the plaintiff for said 
goods, or the value thereof, and the défendants herein are not llable for the 
same; and the jury will find their verdict for the défendants." At the In- 
stance and request of plaintiff, the court chargea the jury as follows: "You 
are further charged that, if the property In question belonged to Davis Car- 
riage Company, It matters not in wtiose hands sald property was at the tlme 
of the selzure. It Is a principle of law that, where one bas the right to 
property, this draws the right of possession. And you are charged that if 
the goods were held without right by Bering, and that the marshal wrong- 
fully levied upon them, and thereby couverts them, then you are charged that 
Davis Carriage Company could maintaln an action for damages against sald 
marshal for conversion; and If you find that plaintiff had the right to thla 
property, although it was in the bands of, Bering, and if you fiud that the 
marshal levied upon sald property as the property of J. B. Simpson, then 
you will flnd for plaintiff the value of sald property, wlth six per cent, inter- 
est from the date of sald levy." 

Under the foregoing instructions, the trial resulted In a verdict for the 
plaintiff for the value of his goods in the sum of $5,132.95, against the de- 
fendant marshal and his officiai bondsmen, and in thelr favor against the 
Racine Wagon & CatTlage Company and thelr suretles In the same sum, 
and for the further sum of |250, as attorney's fées in favor of the marshal. 
After valniy seeking to obtain a new trial, the défendant the Racine Wagon 
& Carriage Company sued out this writ of error, and in this court assigns 
as errors to be revlewed the Instructions given by the court to the jury, and 
the refusai to glve the instructions ^.s requested. 

J. M. McCormick and Wendell Spence, for plaintiff in error. 
George H. Plowman, for défendant in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

PAEDEE, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The foregoing lengthy statement seems necessary in order to 
show the issues in the case, and the bearing of the instructions to 
the jury given and refused on the trial, which instructions are the 
basis of the errors assigned for review in this court. 

On the trial before the court and the jury, the pivotai issue was 
whether W. M. Bering was so far the bailee or depositary of llie at- 
tached goods that he could, for himself and the Davis Carriage Com- 
pany, the bailor or depositor, maintain an action against the mar- 
shal levying the attachment to recover the goods or damages for 
their unlawful conversion. If he was such depositary, then we take 
it as clear that he had authority to file a claim bond under the stat- 
ute, and recover the possession of which he had been deprived by the 
levy of the attachment, and his élection so to do, carried into efEect, 
concluded the Davis Carriage Company. It is substantially ad- 
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mitted that the 56 vehicles levied upon by the marshal at the suit of 
the Racine Wagon & Oarriage Oo. against J. B. Simpson were the 
property of the Davis Carriage Company, which property, at the 
time of the levy of the attachment, was in the exclusive possession 
of W. M. Bering. It ought not to be necessary to cite autliority to 
show that at common law, under thèse circumstances, either the 
Davis Carriage Company or W. M. Bering could hâve successfully 
maintained against the marshal making the levy an action to re- 
cover the goods in specie or for the full value of the goods converted; 
and it seems clear that, as there was only one trespass and one con- 
version, the marshal could not be liable to both the owner and the 
depositary for the full value of the goods. 

In Story, Bailm. § 94, after discussing in the previous sections, at 
length, the question of the depositary's rights as afïected by his spé- 
cial property in the deposit, the learned author says: 

"But whatever may be the true doctrine on this subject, wlietlier that the 
depositary bas a spécial property in the deposit, or not, there is no doubt that 
not only he, but the gênerai owner, in virtue of his gênerai ownership and 
right of possession, may also maintain a suit against a stranger, for an in- 
jury to it or conversion of it. Indeed, it is a gênerai rule that either the 
bailor or the bailee may, in such a case, maintain a suit for redress; and a 
recovery of damages by either of them will be a full satisfaction, and may 
be pleaded in bar of any subséquent suit by the other." 

Moak, Underh. Torts, p. 98, lays do.wn this rule: 

"Where the plaintifC is merely the possessory, but not the real, owner, he 
may, as against a third party, recover the entire value of the property; but, 
as against the real owner, only the value of his limited interest. Heydon and 
Smitb's Case, 13 Coke, 68." 

And see 1 Dane, Abr. art. 9, c. 17; Cooley, Torts, p. 516 et seq. 

The statutory remedy resorted to by Bering to recover possession 
of the goods is a substitute for the common-law action of replevin, 
and resort to it should bring practically the same results between 
the parties; and as we hâve seen that Bering, as the naked custo- 
dian, and even custodian against the consent of the Davis Carriage 
Company, could hâve maintained replevin at common law conclud- 
ing the Davis Carriage Company, why should it not follow that 
Bering's successful resort to the statutory remedy also concludes 
the Davis Carriage Company? But this case need not be decided on 
such narrow ground. The undisputable évidence in the case shows 
that, by agreement, the relation between the Davis Carriage Com- 
pany and Bering was that of bailor and bailee, with the under- 
standing that Bering was to hold the' goods for the company, and 
against ail other persons. The carriage company's secretary and 
only witness in regard thereto itérâtes and réitérâtes that when he 
(witness), in company with his attorney, and armed with séquestra- 
tion papers, presented to Bering the order from Simpson for the de- 
livery of the goods, he (Bering) accepted said order, and agreed "to 
hold ail the Davis Carriage Company's goods after that against any 
and ail other persons, subject to whatever rights he himself might 
hâve in them," and (witness) adds: "With this nnderstanding and 
arrangement that he would hold them for us, I left the buggies in 
charge of W. M. Bering, to hold for the Davis Carriage Company, 
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and did not sequester the goods or file the suit sequestering which 
had been previously prepared by my attorney Mr. Plowman, for he 
had already drawn up the papers necessary to sequester thèse ve- 
hicles." It is true that after his flrst déposition, and when testify- 
ing to meet â spécial plea in the case, the same witness swears "that 
Mr. Bering had no authority from plaintiff to exécute bond, afflda- 
vit, and clainx for said stock of goods, nor to represent them in any 
manner whatever," which, as a spécial fact as to authority, may 
hâve been within the province of the witness to swear to, but, as a 
conclusion of law arising on the facts of the case, it was exactly the 
question which was before the court and jury. As the undisputed 
évidence in the case shows that Bering was the bailee by agreement 
of the carriage company, it seems clear that Bering, as such bailee, 
had the right for himself and his bailor to maintain any proper ac- 
tion for the protection and préservation of the property, and, a for- 
tiori, to make the claim bond under the statute in order to restore 
and protect his possession. Indeed, it seems to us too clear for ar- 
gument that such a claim, under the understanding between Bering 
and the Davis Carriage Company, was absolutely necessary for Ber- 
ing to carry ont his agreement to hold the goods for the Davis Car- 
riage Company against any and ail other persons. 

On the trial, the judge instructed the jury, over the objections of 
the plaintiff in error, as follows: 

"If you belleve, under the évidence, that Bering, when lie gave that claim 
bond covering thèse goods, with others, was acting, so far as thèse goods 
were concerned, under due and suflleient authority from the plaintiff to In- 
clude them to act for them as to thèse goods, and include their goods in that 
claim bond, and that such was his purpose In giving It, to represent and take 
eare of them for the plaintiff, then you will flnd for the défendants. If, on 
the other hand, you believe he did not hâve such authority; that the plain- 
tiff never had clothed him with authority, nor Simpson ever did, nor any 
one else; that plaintiff never had clothed him with authority to act for them; 
that they did not intend, and he did not Intend, that clalmant's bond should 
include thèse goods for them; that he had no authority to do it,— then you 
will flnd for plaintiff for the goods in controversy, and assess their value 
at what you thlnk they were worth in Dallas at the tlme of taking them, 
as a lot of goods, and not the retaii price, with six per cent. Interest from the 
tlme of seizure to the présent tlme." 

In the view we take of the case, this instruction was erroneous 
and misleading, in that the court submitted to the jury a question 
of mixed law and fact, as a pure question of fact, and without giv- 
ing the law applicable thereto, and for the further reason that it 
practically instructed the jury that a spécial authority emanating 
from the Davis Carriage Company to W. M. Bering to make the 
claim and furnish bond was requisite, in order that the release of 
the goods under claimant's bond should be conclusive as to the car- 
riage company. 

At the same time, the plaintiff in error requested the court to 
charge the jury as follows: 

"The jury are instructed: That after Burrows made his demand of the 
goods in controversy from Simpson, that Simpson gave him an order on 
Bering for the goods, which Burrows afterwards presented; and Bering, 
upon the présentation to him of sald order, agreed with sald Burrows to keep 
said goods for the plaintiff, and to protect the same against every person, 
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subject, however, to any daim which he (Bering) had upon the same on ac- 
count of the contract whlch he had made wlth Simpson to purchase the 
stoclî of goods in 'whlch the buggies In controversy were contained; and 
Burrows at the tlme was satisfled to allow the goods clalmed by the plaln- 
tiff to remain in the possession of Bering with that agreement and under- 
standing, and did allow the same to remain in his (Bering's) possession un- 
der sald agreement; and that afterwards the same were levled upon by 
the défendant Geo. A. Knight, under a writ of attachment issued ont of this 
court; in favor of the Racine Wagon & Oarriage Co., against Jas. B, Simp- 
son; and after the levy of said writ the sald Bering flled his aflldavit and 
claimant's bond, clalming the goods in controversy with other goods, and 
sald défendant Knight approved sald bond, and delivered said goods to said 
Bering. That Bering had the right to claim said goods in the manner Ip 
whlch he did claim the same, and to recover the custody thereof, and, when 
he did so, alone was responsible to the plaintiflC for said goods, or the value 
thereof, and the défendants herein are not liable for the same; and the Jury 
will flnd their verdict for the défendants." 

This instruction the court refused, and the plaintifif in error duly 
excepted, and in this court such refusai is assigned as error. The 
charge requested is substantially a request to instruct the jury on 
the undisputed évidence in the case to find for the défendants. It 
would hâve been better practice to hâve thus simplified the request. 
At the same time, we are of opinion, and for the reasons hereinbe- 
fore given, that the charge as requested should hâve been given, for 
the facts stated therein ail appear by the undisputed évidence, and 
the conclusion legally follows. 

At the request of the défendant in error, the court charged the 
jury as follows: 

"You are further charged that. If the prOperty in question belonged to 
Davis Carriage Company, It matters not in whose hands said propeny was 
at the time of the seizure. It Is a prlnciple of law that, where one has the 
right to property, this draws the right of possession. And you are charged 
that if the goods were held without right by Bering, and that the marshal 
wrongfully levled upon them, and thereby couverts them, then you are 
charged that Davis Carriage Company could malntain an action for dam- 
ages against said marshal for conversion; and if you find that plaintifC had 
the right to this property, although it was in the hands of Bering, and If 
you flnd that the marshal levled upon said property as the property of J. B. 
Simpson, then you will flnd for plaintiff the value of said property, with six 
per cent. Interest from the date of sald levy." 

This charge was duly excfepted to, and constitutes the third as- 
signment of error. It was clearly erroneous and misleading, be- 
cause, while the abstract principles of law therein declared may be 
correct, yet, without qualification, they were wholly inapplicable to 
the vital issues in the case. 

The fourth assignment of error is that the court erred in using the 
following language in the charge to the jury: 

"That the measure of damages was the value of the goods at Dallas at the 
time of the seizure in the condition in which they were, and as a lot of 
goods in bulk, and not at retail priée, wlth six per cent, interest on said 
value from the time of the seizure." 

This assignment is not pressed in this court, and, even if it were, 
we see no objection to the rule of damages therein declared. 

The remaining assignments of error need not be considered. The 
judgment of the circuit court is reversed, and the cause is remanded, 
with instructions to award a new trial. 
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UNITED STATES v. HANLEY et al. SAMB v. MORRIS. SAMB t. 
THOMSON. SAME v. JENKINS. 

(District Court. N. D. lUlnoIs. January 20, 1896.) 

1. Carriers — Interstate Commerce Act — Indictmbnt — Rbbatb. 

Under section 2 of the Interstate commerce act, which makes It unlaw- 
ful for carriers to recelve greater or less compensation from one shlp- 
per than from another for whom the carrier renders like service, an in- 
dlctment whlch states that a carrier gave a rebate to one shlpper with- 
ont statlng any Instance In whlch the carrier refused a like rebate to 
any other shlpper Is defectlve, as not showing discrimination. 

2. Samb. 

Under that clause of sald act which forbids carriers coUecting greater 
or less compensation than is specified in their publlshed schedules, an 
Indictment which charges that défendants were officers of a rallroad Com- 
pany whlch was a common carrier betweer. designated points in différ- 
ent States; that a certain rate was in force between such points; that 
défendants, durlng a certain period of tlme, received such rate from a 
certain shipper; and that, at a certain tlme, they unlawfully and will- 
fuUy pald such shipper a certain rebate,— is good, even though it does 
not State the day or days when the sùipments were made, nor allège that 
the défendants, when the shipments were made, Intended to charge less 
than the schedule rate. 
8. Baub. 

Under the clause of sald act making it unlawful for a carrier, by 
means of false billlng, classification, we!ghing, ov by any other device 
or means, knowingly to assist or suffer any person to obtain transporta- 
tion at less than the regular rate, an indictment wiU not lie for paying 
or receiving rebates. 

At Law. 

Indictments for violations of the Interstate commerce act. De- 
fendants move to quash the indictments. 

John C. Black, U. S. Dist. Atty., for the United States. 
W. S. Forrest, T. E. Milchrist, Duncan & Gilbert, and Winston & 
Meagher, for défendants. 

GrROSSCUP, District Judge. Thèse cases hâve been argued to- 
gether on motions to quash the indictments. As they involve, in 
many features, the same questions, I will consider them together. 
The first and third counts of the indictment against Hanley and 
Eeinhart were manifestly intended to charge the défendants with 
unjust discrimination under section 2 of the Interstate commerce 
act. The second and fourth counts of the indictment were framed 
to bring the offenses within paragraph 2 of section 10 of the same 
act. The indictment against Morris was intended to bring his case 
within paragraph 4 of section 10. The indictments against Thom- 
son and Jenhins were each intended to bring their alleged offenses 
within paragraph 3 of section 10. 

I will not at this point recite in détail the averments of the in- 
dictments, except to say that the only substantive act of supposed 
criminality charged was the giving and receiving of a rebate, in ail 
the cases except that of Morris, and in his the giving and accept- 
ance of a spécial rate, whereby each of the shippers obtained a rate 
for the transportation of live stock from Kansas City to Chicago 
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différent from aad less than the schedule rate then in force. The 
government counsel drawing the indictment appear to Lave con- 
sidered that rebates or spécial rates were of themselves criminal, 
and could by appropriate averment be made the substance of every 
offense defined in the interstate commerce act. 

The interstate commerce act, under which thèse indictments were 
found, has been held by the United States suprême court (Inter- 
state Commerce Commission v. Baltimore & O. E. Co., 12 Sup. Ct. 
844) to be in many of its features simply déclarative of pre-existing 
law, both in this country and in England; its oflice to that extent 
being to make such pre-existing law applicable to a commerce 
which, otherwise, would be free. Among the chief purposes was 
the prévention of extortionate rates by the common carriers of the 
country, and the prohibition of unjust discrimination in the exten- 
sion of their facilities to the commercial public. To accomplish 
the latter purpose, section 2 of the act provided that it should be 
unlawful, by any spécial rate, rebate, drawback, or other device, to 
collect or reçoive from any person a greater or less compensation 
for any service subject to the provisions of the act, than the car- 
rier collects or receives from any other person for whom he does a 
like and contemporaneous service, in the transportation of a like 
kind of trafflc, under substantially similar circumstances and condi- 
tions. The usual médium employed to discriminate between ship- 
pers was a spécial rate, rebate, or drawback, and this section was 
directed against unjust discrimination by the employment of any 
such artifices. The language of the statute recognizes that a uni- 
form rate between différent shippers is not always possible or prop- 
ér; that the time of service, the kind of trafSic, and the circum- 
stances and conditions under which it is transported may materi- 
ally change the just obligations and duties of the carrier to his pa- 
trons. Equality and uniformity of rate, disassociated from consid- 
érations of the time, kind, and circumstances of the transaction, is, 
therefore, not the object aimed at. The object of the statute is to 
prevent one shipper from getting the advantage over his competi- 
tor in the matter of rates only where they both make substantially 
a like offering to the carrier. There can, therefore, be no convic- 
tion under this section until it is alleged and proven that an advan- 
tage in rates has been given by the carrier to one person over that 
obtained by another, where both persons, fairly considered, are 
upon an equality in the time, kind, and circumstance of their of- 
fering. 

The indictment ought to state ail the facts that make the gist of 
the offense, and the gist of the offense is not completely disclosed 
unless it shows a case where two or more persons, maldng to the 
carrier an offering of traffic alike in point of time, kind, circum- 
stance, and condition, hâve been treated diflerently in the rate ex- 
acted. A rebate or variation from the usual rate in force is not, 
alone, suiBcient. It must be suppleraented by another member of 
the comparison, namely, the existence of another shipper or ship- 
pers who, entitled to like treatment, hâve been denied it. A re- 
v.7lF.no.5 — 43 
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bâté, drawback, or spécial rate is not, of itself, unjust discrimina- 
tion; for it does not necessarily follow that a like rebate, draw- 
back, or spécial rate bas not been extended to ail tbe patrons of 
tbe carrier. 

The flrst and third counts of tbe indictment against Hanley and 
Eeinhart aver, in substance, that tbe défendants were ofSIcers of a 
railroad company carrying on Interstate trafflc; that from April to 
Noveinber of tbe year 1892 tbe authorized rate for live stock be- 
tween Kansas City and Chicago, as scbeduled, publisbed, and ap- 
proTed by tbe Interstate commerce commission, was 23 J cents per 
bundred; that tbe sbippers named in tbe indictment transported, 
duriùg this period, more tban 100 car loads of lire stock between 
thèse cities, and were charged and paid tbe scbedule rate ; and that 
on tbe 15tb of October of tbe same year tbey received from tbe car- 
rier, by way of rebate upon thèse shipments, a sum of money equal 
to |5 per car load, wbereby, tbe indictment recites, there was col- 
lected and received from such sbippers a less compensation for tbe 
transportation of tbe property tban was coUected and received by 
tbe same carrier from divers otber persons, whose names are un- 
known to tbe grand jury, for doing a like and contemporaneous 
service in tbe transportation of a like kind of trafflc, under substan- 
tlally similar circumstances and conditions. It was not contended, 
on argument, that tbe Indictment set fortb any spécifie instance of 
discrimination between persons entitled to uniform rates from tbe 
carrier. It was, indeed, admitted that, wbile tbe grand jury knew 
of tbe rebate set forth in tbe indictment, tbey did not know of any 
instance in wbich a like rebate was not given, or was refused, to an- 
otber shipper. No basis of comparison, such as tbe law contem-' 
plates, is laid in tbe indictment, and tbe défendants are given no 
notice, by any of its averments, witb wbat conduct of tbe carrier 
the transactions set fortb are to be compared. A conception of dis- 
crimination necessarily involves at least two instances of sbipment, 
one of which, in tbe matter of rates, bas f ared better tban tbe otber, 
thougb botb, by reason of their similitude in tbose features named 
by the act, sbould bave fared alike. Tbe indictment in this case 
States tbe one instance, but is silent as to any otber. The court, 
upon tbe face of the indictment, is not advised of wbat tbe otber in- 
stance was, or wbat were tbe conditions and features that entitled 
it to an equality in the matter of rates witb the one stated. This is 
a fatal omission of one of tbe éléments that are essential to a case of 
unjust discrimination, and the two counts of the indictment under 
considération cannot be regarded, therefore, as describing an of- 
fense under section 2 of tbe act. 

But tbe Interstate commerce act was not intended solely to pre- 
vent unjust discriminations. It was meant, as well, to prevent 
extortionate rates, and, looking thereto, provision was made that tbe 
carrier sbould scbedule bis rates witb tbe Interstate commerce com- 
mission, and upon their approval sbould publish the same, wbereby 
such scbedule sbould be a flxed and uniform rule of charge during 
tbe period of its existence. To make this effective, and so effective 
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tliat the shipper might not only safely rely upon it as the maximum 
of Lis own expenditure for transportation, but also as the minimum 
of the expenses of his riTal for the same service, it was made unlaw- 
ful for a carrier to collect or recelve from any person a greater or 
less compensation for the transportation of property than is specifled 
in such published schedule. Another provision of the act makes any 
officer of a corporation carrier willfully dolng the things proiiibited 
equally guilty. I am of the opinion that the first and third counts 
of the ' indictment agalnst Reinhart and Hanley state a good case 
under thèse provisions. Thèse counts of the indictment, as already 
recited, aver that the railroad company in question was a common 
carrier between Kansas City and Chicago; that the rate in force 
between thèse points for llve stock during the perlod from April to 
November, 1892, was 23| cents per hundred; that the défendants 
were ofiScers of the carrier, and as such officers demanded, collected, 
and received from the shipper, on account of shipments of live stock 
made during that perlod, namely, more tlian 100 car loads of such llve 
stock, the schedule rate then in force; and that, in October foUowlng, 
they unlawfully and willfully gave and paid, and caused to be given 
and pald, and wUllngly suflered to be given and paid, to the shipper 
a rebate of |5 upon each car load so transported. The facts thus 
set forth exhibit a transaction, or séries of transactions, whlch 
resulted in the shipper procuring the transportation of his live stock 
between two states at a rate less than the schedule rate then in 
force, — a resuit brought about by the willful acts or sufiferance of 
the oflScers of the corporation carrier. The most serions objection 
to the Indictment thus consldered is its apparent multlfariousness; 
that is, its compression into one charge of a séries of transactions. 
Each shipment, as afCected by the subséquent rebate, might consti- 
tute an imlawf ul departure from the schedule rate. But I am of the 
opinion that, where a séries of acts, otherwise lawful, are made un- 
lawful by a single subséquent transaction, the govemment may elect 
to treat the whole séries as one transaction. Any other rule would 
put it in the power of the carrier, by the payment of a single gross 
rebate, to make it impossible to point out any single shipment to 
which the rebate was applicable, and thereby make a prosecution im- 
possible. At any rate, the indictment is not, for this objection, open 
to a demurrer or motion to quash. 

The objection that the indictment does not state the day or days 
upon whlch the shipments were made is, in toy judgment, equally 
unsound. The transaction, as It tumed out, was a continuing one 
untll closed by the payment of the rebate, and was at no time un- 
lawful until the rebate was paid. The payment of the rebate, as a 
single transaction, indivldualized the whole transaction to whlch it 
related as of that day. Each and ail of the shipments upon which 
the rebate was paid may be regarded as a transaction closed upon 
the date the rebate was paid, and it is suiHcient to state a transaction 
as of the day it was closed. Nelther is it necessary to charge that, 
when the shipments were made, it was intended to demand and 
receive a less rate than the schedule rate, and thaf the subséquent 
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rebate was only th.e actual carrying out of such. intention. The 
parties may not bave intended to violate the law when the shipment 
was made, but are none the less guilty if, by any subséquent conduct, 
fairly connected therewith, they compassed the resuit wliich the law 
prohibited. The offense is, at most, malum prohibitum, and the 
point of inquiry is, not so much whether there was a preceding and 
accompanying intent, as what was the practical outcome of the 
défendants' aets? I therefore regard the flrst and third counts as 
sufificient under this provision. 

The second and fourth counts of the indictment are under a pro- 
vision of the act having a purpose enttrely différent from that of 
section 2 just under considération. This provision of the act is to 
cover features of misconduct such as may be regarded as subordinate 
and incidental to the enforcement of its main provisions. The rates 
for the tra,nsportation of traflfic are necessarily varied by considéra- 
tions of bulk, weight, value, perishableness, etc., and thus is necessi- 
tated the classification çf traffic for the purposes of the schedule. 
The carrier migiit, by false billing, false classification, false weigh- 
iag, or other device, easily évade the letter of the main offenses, 
while, nevertheless, directly bringing about an unjust discrimination 
betw;een shippers. The attention of the act was therefore directed 
to thèse covert side methods, whereby it was made unlawful for the 
carrier, iay means of false billing, false classification, false weighing, 
or false report of weight, or by any other device or means, to know- 
ingly .and willfuUy assist, or suffer, or permit any person to obtain 
transportation at less than the regular rates. The second and 
fourth counts of the indictment against Hanley and Reinhart proceed 
upon this provision, but do not charge, as the substantive act, any 
f alsç billing, false classification, false weighing, or false report of 
weight, or any device or means related to such conduct. The only 
substantive act charged is the rebate paid to the shippers in October, 
1892, as above set f orth. I am clearly of the opinion that this pro- 
vision of the act was not intended to cover such means of évasion 
as rebates, drawbacks, or spécial rates. Thèse methods of unjust 
discrimination, or of variation from the established rates, are fully 
covered in the main provisions of the act. If their denouncement 
had been intended to be repeated in the provision under considéra- 
tion, apt language to that effect would, undoubtedly, hâve been in- 
serted. With rebates, drawbacks, and spécial rates ta mind, as the 
chief artifices commonly used to compass unjust discrimination, the 
législature would scarcely hâve drawn a proviso, intended to meet 
such artifices, but wholly omitting them by name, while specifically 
detailing the others in mind. The rule is too well settled to be 
open now to debate that where a criminal statute specifically points 
out certain acts forbidden, supplementing them with a catch-ail con- 
clusion, the offenses intended to be included in the catch-ail provision 
are such only as grow out of, or are akin to, the acts specifled. The 
second and fourth counts of the indictment state no acts specifically 
forbidden in the provision under considération, or such as grow out 
of or are akin thereto, and muât, therefore, be quashed. 
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This brings us to the indictments against the shippers, which are 
practically disposed of upon the reasoning that has already been 
applied to tke interstate commerce act. The interstate commerce 
act in none of its provisions makes the favored shipper a criminal, 
except as he may, by the payment of money, solicitation, or other- 
wise, induce the carrier, or any of its ofScers or agents, to discrimi- 
nate unjustly in his favor as against any other consigner or con- 
signée in the transportation of property, The penalties of the stat- 
ute for unjust discrimination, as also the penalties for variation from 
the schedule rates, otherwise run against the carrier and bis agents 
and officers alone. But, howsoever law-abiding the carrier may in- 
tend to be, there are conditions that may make his intentions inef- 
fectuai. He can only operate his road by the hands of offlcers and 
agents. Through them alone does he come in personal contact with 
the shipper. TraiHc itself, as I bave already pointed out, is of 
such divergent character as requires classiflcation in the flxing 
of schedule rates. It is not difficult, therefore, to see how, by false 
billing, false classiflcation, false weighing, false représentation of 
the contents of the package, false reports of its weight, or by oth- 
er like devices, the shipper may impose upon the best-intentioned 
agent, or, if the agent be dishonest, may act collusively with him, 
and thereby impose upon the carrier and other shippers. It is 
therefore- made unlawful for a shipper to knowingly and willfully, 
by false billing, false classiflcation, false weighing, false.representa- 
tion of the contents of a package, or false report of its weight, or 
by any other device or means, with or without the consent of the 
carrier, its agent or agents, to obtain transportation for such prop- 
erty at less than the regular rates. This provision is also mani- 
festly subsidiary and incidental to the main purposes of the act. It 
meets a danger lurking in one of the side passages of the subject. 
Now. the indictments against Thomson and Jenkins are nominally 
under thèse provisions, but the substantive acts set forth are not 
false billing, false weighing, false classiflcation, false représentation 
of the contents of the package, or false report of its weight, nor 
any device akin thereto. The substantive act charged against thèse 
défendants is the receipt of the rebate of October, 1892. The in- 
dictment thus attempts, by indirection, to bring the shippers within 
one of the offenses that is not intended to run against the shippers 
at ail. In my judgment, it would be an unjustiflable enlargement 
of the intendment of the provision, and the counts against thèse 
shippers must, therefore, be quashed. 

The indictment against Morris is under the provision of the stat- 
ute which makes it unlawful for a shipper, by the payment of any 
money or other thing of value, solicitation, or otherwise, to induce 
any carrier to discriminate unjustly in his favor, as against any 
other consignor or consignée in the transportation of property. 
This indictment, like the flrst and third counts of the indictment 
against Hanley and Reinhart, fails to state any other spécifie in- 
stances of shipment, except those of the défendant himself. In this 
respect, and for the reasons I bave already given, it fails to state 
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a case of unjust discrimination. But the offenses denounced are 
only such acts as bring about unjust discrimination. Discrimina- 
tion, therefore, with ail that it implies, must be alleged and proven 
as an élément of the crime; else there can be no conviction. The 
indictment must be quashed. 

I concur with counsel for the govemment in the public impor- 
tance of thèse prosecutions, or any prosecutions for the violations 
of this act. The cost of transportation is an important élément in 
the calculations of every merchant and manufacturer, and discrimi- 
nation by the carrier is a direct and unjust interposition in the 
causes that bring about success or failure among competitors in 
thèse fields. A f ree hand to the carrier to enlarge or diminish thèse 
éléments of expense, at his VFhim, or f rom a f riendship for individual 
merchants or manufacturera, would invest him with a power that 
the commercial world can never tolerate. This case illustrâtes, that 
whatever diflaculties there are in the enforcement of this act are 
not so much due to the law itself, as to the failure of the prosecu- 
tion to gather up and lay before the grand jury the essential facta 
of a case. The facts difficult to obtain — the transaction between 
the carrier and the favored shipper — are fully spread upon this in- 
dictment. The facts not difiQcult to obtain — ^the identity of the 
shipper discriminated against — constitute the fatal omission. Or- 
dinary alertness and intelligence would hâve avoided this pitfall. 
If there were, in fact, unjust discrimination, the grand jury ought 
to hâve had no trouble in discovering the parties discriminated 
against. Commercial interests discriminated against never pur- 
posely hide their complaints. 

For the reasons given, the indictments against Thomson, Morris, 
and Jenkins must be quashed, as well as the second and fourth 
counts of the indictment against Hanley and Keinhart. The flrst 
and third counts of the indictment against Hanley and Beinhart 
will stand, under the provision prohibiting variation from the 
schedule rates. 



TJNITBD' STATES V. SPRUTH. 

(District Court, E. D. Pennsylvanla, January 10, 1806.) 

No. 10, Aug. Term, 1895. 

Immigbatiok— Unlawftjl Lastoinq — Mastbb's Liabilitt— Btjbdbn or Pkooï-. 
Upon an Indictment against the master ot a vessel under the elghth 
section of .the aet of congress of March 3, 1891, for knowingly or negli- 
gently lan'ding or permittlng to land any allen Immigrants, the burden 
of provins such wlUful or négligent permission Is upon the prosecution. 
Warren v. U. S., 7 C. 0. A. 368, 58 Fed. 559, distlngulshed and crlticlsed. 

This was an indictment charging the défendant, Fritz Spruth, with 
knowingly and negligently landing and permitting to land certain 
alien immigrants at the port of Philadelphia on the 14th day of July, 
1895, contrary to the form of the act of congress in such case made 
and provided. The défendant was the master of the steamship Mark- 
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omanina, and after an examination and spécial inquiry before four 
oflacers acting as inspectors, duly designated by the superintendent 
of immigration to conduct said examination, tlie said immigrants 
were adjudged as persons likely to become public charges, and were 
ordered to be detained on board the said steamship, as he, the said de- 
fendant, then and there well knew. 

The mdlctment further chargea that the said défendant "did knowingly, 
fraudulently, and willfully neglect to detaln them, the said immigrants, on 
boaxd the said vessel." Upon the trial the jury, by instructions of the court, 
found the défendant guilty as indicted, and the court imposed upon him a 
fine of $200 and costa of prosecution. A motion for new trial was made on 
December 5, 1895, In support of which the followlng reasons, inter alla, 
were urged: (1) The questions whether the défendant adopted due précau- 
tions to prevènt the landing of the immigrants, and whether he knowingly 
or negligently permitted them to land, were questions for the jury, and 
should hâve been submltted to them; (2) because, under the act of March 
3, 1891, défendant could not be convicted without a flnding of the jury that 
he had falled to adopt due précautions, or had knowingly or negligently per- 
mitted the escape. 

The act of March 3, 1891 (26 Stat. 1084; 1 Supp. Rev. St. p. 934), créâtes 
two distinct offenses for which distinct and différent penalties are adopted. 
The offense created by the eighth section Is knowingly or negligently per- 
mltting to land any Immigrant at any place or time other than that desig- 
nated by the Inspection offlcers. The offense created by the tenth section 
Is the neglect to detaln on board immigrants who had unlawfuUy corne to 
the United States. The eVidence showed that the Immigrants escaped whlle 
belng detained by the inspectors for a further hearing to détermine the 
point whether they had unlawfuUy corne to the United States. The case of 
Warren v. U. S., 7 0. 0. A. 368, 58 Fed. 559, relates only to section 10 of 
the act. 

EUery P. Ingham, for the United States. 
Frank P. Prichard, for défendant. 

BUTLER, District Judge. On the trial of thîs case Warren v. U. 
S. [7 0. 0. A. 368], 58 Ped. 559, was cited as eontrolling, and the 
defendant's counsel as well as the district attorney believed it to be 
so. As applied to the eighth section of the statute, under which 
alone the évidence warranted a conviction in the case before us, I 
was unable to understand how such a construction could be given to 
the language involved. This section renders the ofiicers responsible 
criminally for failure to "âdopt due précautions to prevent the land- 
ing of any alien immigrant at any place or time other than that de- 
signated by the inspection offlcers" and provides that "any such of- 
flcer • • « who shall either knowingly or negligently land or 
permit to land any alien immigrant at any place or time other than 
that designated by the inspection offlcers shall be deemed guilty of a 
misdemeanor." To justify a conviction it seems so clearly necessary 
to prove willful or négligent permission to escape that I expressed 
surprise at what was supposed to be decided in Warren v. U. S., 
but ordered a conviction in déférence to that case. Upon further ex- 
amination it is found that Warren v. U. S. arose under the tenth sec- 
tion of the statute, in which the language used is différent, and al- 
though the eighth section is cited and apparently treated as if it 
should receive a similar construction, the décision is not applicable 
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to the case in hand. It is not improbable that it will be followed 
with reluctance even as respects the tenth section. Tbe wisdom of 
such a construction of language in a criminal statute may be 
doubted. A new trial is theref ore granted. 



UNITED STATES v. SING LEE3. 
(District Court, D. Oregon. January 7, 1896.) 

No. 4.033. ' 

Chinesb Labohers — Déportation. 

Prior to October 1, 1894, and at the date of the passage or the Geary 
act, of May 5, 1892, S. was a Chlnese merchant residing In San î^ianclsco. 
He obtàined a lease, running from October 1. 1894, to September 30, 1897, 
of certain fruit land in California, on which he employed laborers; and 
he performed certain manual labor himself,— the extent of whlch did not 
appear,— in assisting such, laborers to care for and gather the fruit. S. 
failed to reglster as a laborer under the Geary act, and proceedings for his 
déportation were commenced. Held, that S., havlng been a merchant at 
the time of the passage of the act, and during the time for registration, 
was not made Uable to déportation by subsequently becoming a laboreif. 

Daniel E. Murphy, U. S. Atty., and Charles J. Schnabel, Asst. 
U. S. Atty. 
Ohester V. Dolph, for défendant. 

BELLINGER, District Judge. This is a proceeding for the 
déportation of the défendant on the ground that he is a Chinese 
laborer, and that he has failed to register as required by law. 
The défendant is a résident of the state of California, where he has 
lived many years. He swears, and proves by the testimony of a 
number of Chinese witnesses, that he is a merchant doing business 
in San Francisco. It appears that he is the lessee of some fruit 
land in California for a term of years, upon which he employs 
laborers; and the fact is stipulated in the case that he performed 
manual labor, in aiding the laborers employed by him to work said 
farm in caring for the fruit during its growth and picking. It is 
held in Lew Jim v. U. S., 14 C. C. A. 281, 66 Fed. 953, that a Chinese 
person, who, during his résidence in the United States, was engaged 
in business as a member of a flrm of dealers in fancy goods, but 
occasionally, during a year previous to his departure for a tem- 
porary visit, worked for short periods as a house servant, in order 
to accommodate an old employer at times when he was without a 
servant, was engaged in manual labor, within the meaning of section 
2, Act Cong. Nov. 3, 1893, known as the "McCreary Act." In Lai 
Moy V. U. S., 14 C. C. A. 283, 66 Fed. 955, it is held that a Chinese 
person, who, during half his time, is engaged in cutting and ûtting 
garments for sale by a flrm of which he is a member, is not a mer- 
chant, within the meaning of the same section. It is thus estab- 
lished that a Chinese person who works for others for short periods 
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of time, or who regularly works in the manufacture of fabrics for 
sale by himself, is a laborer, within the meaning of the Chinese 
exclusion acts. It is stipulated in this case that the défendant was 
the lessee of the fruit farin, as shown by a copy of a lease intro- 
duced in évidence during the trial, and that he performed manual 
labor, as already stated, in aiding the laborers employed by him to 
work said farm, in caring for the fruit during its growth and pick- 
ing. The lease referred to, as appears from the copy in évidence, 
was entered into August 6, 1894, and is for a certain ranch adjoin- 
ing the town of Penryn, in Placer county, Cal. The term of the 
lease is from October 1, 1894, to the last day of September, 1897. 
The extent of the labor performed for himself in aiding laborers 
employed by him to work this farm, in caring for the fruit during 
its growth and picking, does not appear. It may hâve been regular 
and continuous, or inconsiderable. The facts thus stipulated are 
in rebuttal of the évidence introduced by the défendant to prove 
bis character as a merchant, and no inferences can be drawn from 
it against him, in an action like this, except such as its terms re- 
quire. The labor performed by the défendant was performed, it 
must be presumed, within the term of the lease, and after October 
1, 1894; and this présents the question whether a person shown 
to hâve been a merchant at the date of the act in question, and who 
continued to be such merchant until after the time within which 
laborers were permitted to register, is liable to déportation, if after 
such time he becomes a laborer. I am of the opinion that such 
a person is not liable to déportation. The act in question made it 
the duty of ail Chinese laborers within the United States at the time 
of the passage of the act to procure a certiflcate of résidence. A 
merchant was not required to procure such certiflcate. Being, there- 
fore, lawfully hère, and having observed ail the requirements of the 
acts of congress aflecting his race, it is not the policy of the law 
to make an act of labor thereafter performed by him a crime punish- 
able with heavy penalties. The Geary act provides that any Chinese 
person convicted and adjudged by a commissioner to be not law- 
fully entitled to be or remain in the United States shall be impris- 
oned at hard labor for a period of not exceeding one year, and there- 
after removed from the United States. This much of the act bas 
been held to be void, as conflicting with the provision of the consti- 
tution of the United States which secures the right of trial by jury 
to ail persons prosecuted for infamous offenses under the laws of 
the United States. U. S. v. Wong Dep Ken, 57 Fed. 206. But nev- 
ertheless this provision shows that congress intended the act to be 
highly pénal, and, as already suggested, it cannot be supposed that 
it intended to make the performance of labor ai any time thereafter 
by a Chinese person who was a merchant when the act was passed, 
and the opportunity to register existed, an infamous crime. 

In addition to thèse considérations, the fact that this défendant 
bas had for many years a flxed résidence in California, and that he 
was arrested hère while en route to Blontana, to which point he had 
a through ticket, is against this proceeding. A practice like this is 
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likely to resuit in oppression and injustice. If tlie défendant is a 
laborer, as is clalmed, and has been so during the lease in question, 
he was liable to déportation in tbat jurisdiction, where the facts as 
to bis case are easily obtainable, and wbere the law can be vindi- 
cated without inconvenience or danger of injustice. If a Chinaman 
flnally leaves his place of abode, he must of necessity, sooner or 
later, acquire another, at which place he may be proceeded against, 
if he appears to be a laborer, and without the certificate of registra- 
tion required by law. The flndings will be for the défendant, and 
the order of the court is that he be discharged from arrest. 



UNITED STATES v. MULLIN. 

In re GARRETT et al. 

(District Court, D. Nebraska. October 21, 1895.) 

1. INDIANS — DUTY OF GOVBRNMBNT— CiTIZENSHIP. 

The government Is not relleved from Its duties of guardlanship and pro- 
tection of the members of an Indlan trlbe, assumed by treaty wlth such 
tribe, in conséquence of the Indlans becomlng cltizens of the United 

States. 

2. Samb — PowBR 01" Executive Department. 

The fédéral government, by the terms of the treaty of March 8, 1865, 
wlth the Wlnnebago Indlans, and the statutes regardlng the protection of 
Indlan réservations from intrusion, is chargea wlth the duty of protecting 
the Indlans In the use and occupancy of the réservation lands, whether 
allotted in severalty or not; and the executive department, actlng 
through the Indlan agents on the réservation, has full power and authorlty 
to do whatever may be necessary for the proper performance of thls duty. 

8. Writs— Rbv. St. § 5898— Okder of Indian Agent. 

A wrltten order of an Indlan agent, actlng in pursuance of instructions 
from the interior department, for the purpose of fulfllling the duty of the 
government to protect the Indlans in the use and occupancy of their réser- 
vations, is a légal wrlt or process, within the meaning of Rev. St. § 6398, 
imposing a penalty for resistlng the service of such wrlt or process. 

4. Officees dp United Statbs — Rbv. St. § 5398— Indian Poiick. 

A member of the Indian police is not an ofllcer of the United States, 
wlthln the meaning of the flrst clause of Rev. St. § 5398, imposing a pen- 
alty for resistlng any officer of the United States In serving a wrlt or 
process, but such police are Included among the other persons who may 
be authorized to serve writs or process, within the last clause of that sec- 
tion. 

Indictment against John H. Mullin, under Eev. St. § 5398, for un- 
lawfuUy resistlng service of a légal wrif, and application by Wil- 
liam H. Garrett and John F. Meyers for a writ of habeas corpus. A 
motion to quash the indictment against Mullin, and the application 
of Garrett and Meyers, submitted on the pétition, return, and évi- 
dence taken before the court, were heard together. 

A. J. Sawyer, U. S. Dist. Atty., and B. W. Breckenridge, for the 
United States. 
Brome, Burnett & Jones, for défendant and for the petitioners. 
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SHIRAS, District Judge. The questions involved in thèse cases 
are largely the same, and they were argued and submitted at the 
same time, and the court will therefore deal with them in the one 
opinion. 

The principal question discussed by counsel is common to both 
cases, and is fairly presented by the motion to quash the indictment 
in the case against Mullin. There are four counts therein, three of 
which charge offenses of the same nature, to wit, obstructing and 
resisting an officer of the "Dnited States, to wit, certain Indian po- 
licemen, in serying and executing certain légal writs placed in their 
hands; and the remaining count charges the offense of assaulting 
and beating Henry French when engaged in serving a légal writ 
addressed to him as an offlcer of the United States, he being an 
Indian policeman on the Winnebago réservation, and as such law- 
fully authorized to serve such writ. The three counts flrst named 
are in substance identical, so far as the questions presented by the 
motion are involved, and therefore it is only necessary to set forth 
the nature of the flrst count, which charges the défendant with un- 
lawfully obstructing, resisting, and opposing Henry French, Jr., an 
ofiScer of the United States, to wit, an Indian policeman of the 
United States for the Winnebago réservation, in serving and exe- 
cuting a légal writ and process of the f ollowing ténor : 

"United States Indian Service, Omaha & Winnebago Agency, Nebraska. 

"Aprll 18th, 1895. 

"Policeman Henry French, Jr., In Charge of Indian Police— Sir; You wUl 
proceed at once, with the Indian police, armed, and remove from the foUow- 
Ing descrlbed premisea any chattels or tblngs belonglng to one George Man- 
nlon: B. % of the S. B. %, and the S. % of the N. B. %, of section 31, and 
the W. % of the S. W. % of section 32, township 26, range 7 E. If any one 
la oecupylng the above-described land, you wlU remove them therefrom. ïou 
will leave at the bouse, with J. R. Waterman, 2 police, armed, who will pro- 
tect the sald Waterman, and keep him In possession of the premlses. 
"EespectfuUy, Wm. H. Beck, 

"Captaln lOth Cavalry, Acting Dnited States Indian Agent." 

This indictment is based upon the provisions of section 5398 of 
the Revised Statutes, which enacts that : 

"Bvery person who knowlngly and wlUfully obstniets, resists, or opposes 
any offlcer of the United States in serving, or attemptlng to serve or exécute, 
any mesne process or warrant, or any raie or order of any court of the United 
States, or any other légal or judiclal writ oi process, or assaults, beats, or 
wounds any offlcer or other person duly authorized in serving or executing 
any writ, ruie, order, process, or warrant, shall be imprisoned not more than 
twelve months, and flned not more than three hundred dollars." 

The principal question presented by the motion is whether ré- 
sistance to a member of the Indian police, when engaged in en- 
forcing an order of the kind issued by Capt. Beck, in his capacity of 
Indian agent for the Winnebago réservation, is within the provi- 
sions of the section just quoted; it being claimed in support of the 
motion that a member of the Indian police is not an offlcer of the 
United States, and that an Indian agent has no authority to issue 
any order, writ, or process, within the meaning of the statute. 

Indian agents are appointed by the président, with the assent of 
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the senate, and are therefore "officers of the United States," witMn 
the meaning of that term as deûned by the suprême court in U. S. 
V. Germaine, 99 U. S. 508, in which case it was held that there are 
two classes of appointments that corne within the meaning of the 
term "officer," as used in the constitution, to wit, the one wherein 
the président appoints with the advice and consent of the senate, 
and the other wherein the président alone, the courts of law, or 
heads of departments, hâve authority to appoint. By section 2062 
of the Eevised Statutes, the président is authorized to require of 
any military ofacer the performance of the duties of an Indian 
agent; and thus it appears that Capt. Beck, when engaged in per- 
forming the duties of Indian agent at the Winnebago réservation, 
was an ofiScer of the United States duly charged with the perform- 
ance of the duties of such office. The Winnebago réservation was 
duly set apart for the use and occupancy of the Winnebago tribe 
of Indians by a treaty made March 8, 1865 (see 14 Stat. 671); and 
thus the réservation passed under the control of the interior depart- 
ment, and it does not appear that such control has ever been termi- 
nated. Allotments in severalty, under the statutes providing there- 
for, hâve been made of portions of the réservation, but the fee title 
of the lands remains in the United States, being held in trust for 
the Indians; and the treaty duty is still in force, whereby the United 
States agreed to protect the Indians in the use and occupancy of the 
réservation. By section 2118 of the Eevised Statutes, it is pro- 
vided that: 

"Eveiy person who makes a settlement on any lands belonglng, secured, or 
granted by treaty with the TJnlted States to any Indian tribe, or surveys or 
attempts to survey such lands, or to designâte any of the boundaries by marlj- 
Ing trees, or otherwlSe, îs llable to a penalty of one thousand dollars. The 
président may, moreover, take such measurés and employ such military force 
as may judge necessary to remove any such person from tbe lands." 

And by section 2119 it is enacted that: 

"Whenever any Indian, beIng a member ot any band or tribe, with whom 
the governmeut has or shall bave entered into treaty stipulations, being de- 
sirous to adopt the habits of civUized life, has had a portion of the lands 
belonging to his trlbes allotted to him in severalty, in pursùance of such treaty 
stipulations the agent and superintendent of such tribe shall take such meas- 
urés, not inconsistent with law, as may be necessary to protect such Indian 
In the quiet enjoyment of the lands so allotted to him." 

By section 2149 it is declared that: 

"The commlssloner of Indian afCairs Is authorized and required, with the 
approval of the secretary of the Interior, to remove from any tribal réserva- 
tion any person being therein wlthout authority of law, or whose présence 
within the Umlts of the réservation may, in the judgment of the commls- 
sloner, be detrlmental to the peace and welfare of the Indians; and may 
employ for the purpose such force as may be necessary to enable the agent 
to efiect the removal of sueh person." 

It seems to me clear, beyond question, that the duty and obliga- 
tion rests upon the executive branch of the government of the 
United States to protect the Winnebago Indians in the possession, 
use, and occupancy of the réservation set apart for them by the 
treaty of March 8, 1865. The treaty, by express terms, imposed this 
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duty upon the United States, and the fact that part of the reserya- 
tion bas beën allotted in severalty to a portion of the tribe does 
not release the United States from this treaty obligation. Thèse al- 
lotments are not yet perfectéd. The acts of congress providing 
therefor expressly restrict ail right of aliénation, and ail right of 
contract between the Indians and the whites, for a period of 25 
years. It cannot be known whether ail or any of the allottees in 
severalty will remain on the lands assigned for the period of 25 
years, and it may be that, by abandonment, the allottees may fail to 
perfect an aliénable title to the lands allotted them. Such failure, 
however, would not deprive the tribe, as a whole, of their right to 
the réservation; and it would still be the duty of the United States, 
under the terms of the treaty, to protect the tribe in the use and 
occupancy of the réservation. Much stress was laid in the argu- 
ment upon the fact that, under the acts of congress providing for 
the allotment of lands in severalty, the allottees become, and are 
declared to be, citizens of the United States; it being assumed that, 
so soon as the Indian becomes a citizen of the United States, the 
government is relieved from ail treaty obligations to him. The con- 
clusion is not derivable from the premise. Certainly, the govern- 
ment is as much obliged, to its own citizens, to perform its duties 
and obligations, as it is to those who are not citizens. The ques- 
tion is, does the duty exist? If so, it shôuld be performed, to citi- 
zen or noncitizen, alike. It not unfrequently happens that, in cases 
of tlie acquisition of territory by conquest or purchase, the govern- 
ment binds itself to confer citizenship upon the inhabitants of the 
acquired territory, and also. to recognize and protect the title held 
by them; and it hâs never been held that tbe acquisition of the 
status of citizenship depriyes the individual pf his right to insist 
that the treaty obligation, providing for thè récognition and protec- 
tion of the title to property, should be observed and fulfilled. For 
illustration, suppose an act declarîng that ail Indians within the 
state of Nebraska should henceforth be citizens of the United States; 
would such enactment, and the conséquent acquisition of citizenship 
by the Indians, terminate ail treaty obligations on part Of the 
United States to them, and thereby relieve the United States froni 
the duty of protecting the Indian in the use and occupancy of the 
lands reserved and set apart for him? The United States would 
still hold the title of the lands in trust for the Indians, and the con- 
ditions of the trust would not be changed by the fact that the In- 
dian had become a citizen. It must therefore be true that the 
United States, notwithstanding the fact that portions of the Winne- 
bago réservation hâve been allotted in severalty to a portion of the 
tribe, or if it were true that the entire réservation had been allotted 
in severalty, is yet bound, by its treaty stipulation, to protect the 
\ndians, whether citizens or wards of the nation, in the use and oc- 
cupancy of the réservation lands which hâve never yet been opened 
to occupancy by the whites. À right of occupancy thus acquired 
by an Indian tribe in virtue of treaty stipulations is a right that can 
only be dealt with by the United States, as is expressly held in 
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Beecher v. Wetherby, 95 V. S. 517-525, and U. S. t. Thomas, 151 U. 
S. 577-583, 14 Sup. Ct. 426; and it is not claimed that either the 
executive or législative branch of the government bas, by direct ac- 
tion, in any way terminated the right of the Winnebago Indians to 
the réservation in question, or that by convention with the Indians, 
or in any other mode, the United States has sought to relieve itself 
from the duty it assumed, in the treaty of March, 1865, of protect- 
ing thèse Indians in the possession of the réservation lands. It be- 
ing true, then, that the fédéral government is still charged with this 
duty, it follows that the executive branch of the government has 
full power and authority to do whatever may be necessary for the 
proper performance of this duty. Thus, in Ex parte Siebold, 100 U. 
S. 371, it is said: 

"It is argued that the préservation of peace and good order in soclety Is 
not wltbin the powers conflded to the government of the United States, but 
belongs exclusively to the states. Hère, again we are met with the tlieory 
that the government of the United States does not rest upon the soil and 
territory of the country. We think this theory is founded on an entire mis- 
conception of the nature and powers of that government We hold it to be 
an incontrovertible prlnciple that the government of the United States may, 
by means of physical force exercised through its oliicial agents, exécute on 
every foot of American soll the powers and functions that beiong to it. This 
necefesarily involves the power to command obédience to its laws, and hence 
the power to keep the peace that extent * • *. It must exécute its powers, 
or It is no government. It must exécute them on the land as well as on the 
sea, on thlngs as well as on persons, and, to do this, it must necessarlly hâve 
power to command obédience, préserve order, and keep the peace; and no 
person or power in this land has the right to resist or question its authority, 
so long as It keeps witSin the bounds of its Jurlsdiction." 

In Re Neagle, 135 U. S. 63, 10 Sup, Ct. 658, will be found a full 
discussion of the powers of the government, and especially of the 
executive branch thereof, in which it is pointed out that the consti- 
tution (section 3, art. 2) déclares that the président "shall take care 
that the laws be faithfully executed"; that this duty extends, not 
only to the enforcement of the laws of congress, of the treaties en- 
tered into by the United States, but also includes ail the rights, 
dulies, and obligations growing out of the constitution itself, out of 
our international obligations, and ail other matters placed, by the 
nature of our government, under the control of the national execu- 
tive. It is also therein pointed out that, to aid the chief executive 
in the discharge of the manifold duties thus imposed upon him, pro- 
vision is made for the appointment of ex;ecutive departments, head- 
ed by cabinet ministers, who in turn hâve power to appoint subor- 
dinate ofificers and agents to aid in the proper discharge of the 
executive duties of the government From thèse considérations it 
follows that the national government, by the terms of the treaty 
entered into with the Winnebago Indians, is charged with the obli- 
gation of protecting the Indians in the use and occupancy of the rés- 
ervation lands ; that this duty has not been terminated by the allot- 
ment of the lands in severalty; that the executive department of 
the government is charged with the duty to do whatever may be 
necessary to protect the Indians in the use and occupancy of thèse 
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lauds, and to oust intruders therefrom; that the executive bas the 
right, under the terms of the treaty with the Winnebagoes, and the 
provisions of sections 2118, 2119, and 2149 of the Eevised Statutes, 
already quoted, to remove f rom thèse lands any one, not a member 
of the tribe, who may attempt to use, occupy, or cultivate the same 
without the authority of the interior department; that this execu- 
tive duty of freeing the lands from intruders, and protecting the 
use and occupancy of the Indians, may be executed by the Indian 
agent, as an offlcer of the government; that in the performance of 
this duty such agent may employ such force and assistance as may 
be necessary to accomplish the purpose, and ail persons who en- 
deavor to prevent, by force, such agent from performing this duty 
imposed upon him, thereby place themselves in the position of 
wrongdoers, in that they endeavor, by force, to prevent an ofiScer of 
the government from performing a légal duty required of him. 

From the évidence submitted to the court, it appears that a num- 
ber of persons, not members of the Winnebago tribe, had gone upon 
the réservation, and were cultivating the lands, claiming the right 
so to do under leases executed by the Indian allottees. The depart- 
ment of the interior, refusing to recognize the validity of thèse leases, 
had undertaken to remove the lessees, as being intruders upon the 
réservation; and thereupon, for the purposeof determiningthe validity 
of the leases, a suit vs^as brought in the United States circuit court for 
this district, by the Flournoy Land & Stock Company, against Wil- 
liam H. Beck, which case vi'as carried before the circuit court of 
appeals for the Eighth circuit; and by an opinion rendered December 
10, 1894, it was held by that court that the leases in question were 
wholly void. See 12 C. C. A. 497, 65 Ped. 30. Thereupon Beck, as 
Indian agent, was directed by the interior department to remove the 
intruders upon the réservation ; and, to that end, he issued orders in 
writing to the Indian police, in the form already set forth. The 
Indian police is a force organized under rules and régulations adopted 
by the interior department, the agent being commander thereof, and 
is the ordinary means relied upon by the agent and the department for 
enforcing the orders of the department, for keeping peace upon the 
réservation, and otherwise enforcing obédience to the laws of the 
United States and the régulations of the department of the interior 
in force upon the réservation. Thus we reach the principal question 
arising in thèse cases, and that is whether a written order issued by 
Capt. Beck, in his capacity of Indian agent in charge of the Winne- 
bago réservation, directed to the person in immédiate charge and 
command of the Indian police upon the réservation, requiring such 
person to remove intruders from the lands of the réservation, — such 
order being so given for the purpose of enforcing the instructions 
of the department of the interior, and whlch instructions were 
given for the purpose of f ulflUing the treaty obligations of the United 
States due to the Winnebago tribes, — is, or not, a writ or process, 
within the ineaning of section 5398 of the Eevised Statutes. Upon 
the part of the défendant, Mullin, and the petitioners, Grarrett and 
Myers, it is claimed that no writ or process comes within the purview 
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of this section, except an order, writ, or process issued by a court, 
or, in other words, that tlie section applies only to strictly judicial 
process. Ttie language of the section clearly shows that it was not 
the intent to thus limit the protection afforded by the action in ques- 
tion. The flrst clause of the section is limit ed to the process, war- 
rant, order, or rule issued by a court of the United States, but this is 
followed by the broad terms, "or any other légal or judicial writ or 
process," and thèse words clearly show that the section was in- 
tended to include, not only writs, process, rules, and orders issued 
by the judicial branch of the government, but ail légal writs or 
process properly issuable by any other governmental authority. 
In fact, even as to judicial writs or process (that is, writs or pro- 
cess issued under order of a court or judge, and directed to the 
marshal fOr exécution), the power thus set in motion is that of the 
executive branch of the government. Thus, in Ee Neagle, 135 
U. S. 63, 10 Hup. et. 658, the suprême court, in speaking of the 
powers of the judicial branch of the government, said: 

"The ministerlal officers through wham Its commanda must be executed are 
marslaals of the Ûnlted States, and belong emphatically to the executive de- 
partment of the government. They are appolnted by the président, with the 
advice and consent of the senate. They are removable from office at hls 
pleasure." 

Nearly ail judicial writs and process addressed to the marshal issue 
in the name of the président of the United States. The judicial 
branch hears, décides, and déclares its judgment upon the questions 
brought before it; but when action is needed to enforce the judgment 
ofthe court, ordinarily, the appeal is to the executive powers of the 
government. The power to issue writs in the name and by the au- 
thority of the président of the United States is not because, in any 
sensé, the piresident is a member of the judicial branch, but because 
he is the head ànd chief ôf the executive department of the national 
gotemment. Therefore, the fact that, in a particular instance, a 
writ is not based upon an order or judgment of a court or judge, does 
not tend to show that it may not be a légal writ. Whenever, by the 
•provisions of the constitutioii, or of a treaty made in pursuance 
thereof, or of an âct of congress, the executive department of the gov- 
ernment is çhàrged with the performance of some duty or obligation, 
ànd, to secii'rè due performance thereof, it becomes necessary that 
certain action bé taken, and the executive department, acting through 
the proper éhannel, issues a written order of mandate requiring the 
doing of the appfopriate act, and directîng a proper person to exécute 
such mandaté of command, suçh a writing is, in my judgment, a légal 
writ, within the nieaning of the section of the statute now under 
considération. By the express terms of the treaty of March 8, 1865, 
and by the provisions of sections 2114, 2118, 2149, and 2119 of the 
Eevised Statutës, the executive department is çharged with the duty 
Of removing ail intruders from the Winnebago réservation, and pro- 
tecting thé Indians in the usé and bccupàncy of the. réservation; and 
by the rules and régulations ôf the department of the ihterior, as 
well as by the express provisions of section 2119, the Indian agent is 
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the oflQcer charged with th.e performance of this duty, and an order in 
writing by him, issued to secure the performance of the duty thus im- 
posed upon him as an executive ofiQcer of the goTemment, being an 
order requiring obédience upon the part of ail within its terms, is 
therefore a légal writ, and any one who willfully obstructs or resists 
an oflBcer of the United States in the service or exécution of such an 
order is guilty of the offense deflned in section 5398, to wit, of ob- 
structing or resisting the service or an exécution of a légal writ. 

But it is urged in further support of the motion that this section 
only déclares illégal résistance or obstruction to the service of a légal 
writ by an offleer of the United States; that the first, thlrd, and 
fourth counts in the indictment expressly charge the offense to be 
that of resisting an oiïicer of the United States, and that the counts 
further show that the offense could not hâve been committed, because 
it is averred therein that the persons endeavoring to exécute the 
writs in question were members of the Indian police, and were act- 
ing in that capacity in making service of the writs, and therefore 
it appears that they were not offlcers of the United States, within the 
meaning of the section. To sustain an indictment based upon the 
first part of section 5398, it must appear that the défendant ob- 
structed, resisted, or opposed an offleer of the United States in serving 
or executing some one of the writs, processes, rules, or orders named 
in the section. In U. S. v. Germaine, 99 U. S. 508, and U. S. v. Mouat, 
124 U. S. 303, 8 Sup. Ct. 505, it is expressly ruled that, strictly speak- 
ing, by the term, "offlcers of the United States," is meant those per- 
sons who are appointed by the président, with the advice and consent 
of the senate, or by the président alone, or by a court of law, or by a 
head of department (that is, by a cabinet offleer), and that, when 
congress has intended to include others than persons thus appointed 
within the meaning of the statute, it employs additional words, such 
as "agent," "person lawfully employed or lawfuUy authorized," or 
other apt words evidencing the intent to extend the statute to others 
than those who are, strictly speaking, offlcers of the United States. 
An example of this is found in the section under considération; for 
in the latter part, which provides for the punishment of those who 
may assault, beat, or wound persons engaged in serving or executing 
writs, process, rules, or orders, it, in express terms, speaks of offlcers 
or other persons lawfully authorized, thus clearly indicating that the 
fact that a person may be lawfully authorized to serve a writ or 
process dœs not constitute him an offleer of the United States. In 
view of theruling of the suprême court in the cases just cited, I am 
constrained to hold that the words. "any offleer of the United 
States," as used in section 5398, cannot be construed to include 
others than those appointed by the président, the courts of law, and 
heads of departments ; and therefore when it is charged, as it is in the 
first, third, and fourth counts of the indictment against Mullin, that 
he is giiilty of a violation of the statute, in that he resisted Henry 
French, then and there being an offleer of the United States, to wit, 
an Indian policeman of the United States for the Winnebago réserva- 
tion, in serving and executing a légal writ, it is made clear that the 
v.7lF.no.5 — 44 
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purpose is to > charge the défendant with the offense of unlawfuUy 
resisting an offlcer of the United States in the performance of Ma 
duty in serving the named writ,and yet it is shown upon the face of 
thèse counts that the person resisted was not an offlcer of the United 
States, for the reason that the members of the Indian police are not 
appointed by the secretary of the interior, and are not, therefore, 
included in the term "ofScers of the United States." The motion 
to quash thèse counts of the indictment must therefoye be sus- 
tained. 

In the second count the charge is that the défendant did unlaw- 
fuUy assault, beat, and wound Henry French, an offlcer of the 
United States, to wit, an Indian policeman for the Winnebago 
réservation, while, as such offlcer, he was serving and executing the 
writ issued to him by the Indian agent. This count charges clearly 
that French was assaulted and beaten by the défendant while he 
was serving a légal writ, having lawful authority to serve the same; 
he being an Indian policeman, and as such being an offlcer of the 
United States. The latter averment can be rejected as surplusage, 
and the count is clearly good under the second clause of the sec- 
tion. Wherefore the motion to quash this count is overruled. 

In regard to the petitioners, Myers and Garrett, it appears that 
they were arrested and brought before Ashley Londrosh, a justice of 
the peace in Thurston county, Neb., upon an information flled by 
Agent Beck, charging them with resisting the service and exécution 
of légal writs issued by him, and placed for service in the hands of 
certain members of the Indian police, and with assaulting the police- 
men when engagea in the performance of their duty in serving the 
writs in question. The petitioners gave bond for their appearance 
before the justice on a day in the future to answer to thèse charges, 
and were released from actual custody and restraiut. Subsequently, 
their bondsmen made efforts to relieve themselves from further lia- 
bility, by seeking to deliver the petitioners into custody. Assuming, 
without so deciding, that thereby petitioners were again placed in 
custody, and are in some sensé restrained of their liberty, the obliga- 
tion upon them is to appear at the proper time, before the justice, 
for the purpose of a hearing upon the question whether cause exists 
for holding them for appearance before the proper court upon any of 
the matters alleged in the information. If it be true that the peti- 
tioners did assault any member of the Indian police upon the Winne- 
bago réservation, when engaged in serving or executing the written 
mandate of the Indian agent of the character hereinbef ore discussed, 
then ground may exist for holding the petitioners for their future 
appearance; and the right of the justice to so hold them, if the proper 
f acts are made to appear at the hearing, is not def eated because, in the 
information, it is averred that the poliçemen are offlcers of the United 
States. Under thèse circumstances, it cannot be said that petition- 
ers are unlawfully deprived of their liberty, and the writ of habeas 
corpus heretofore granted must be, and is hereby, discharged. 
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TIFFANT T. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 8, 1896.) 

No. 87, 

Omtomb DtJTiEs— Bronzb Statuaby. 

Bronze statuary, made by castlng from a clay or plaster model, made 
by the artlist, Is not dutiable under paragrapli 465 of the tarife act of 
October 1, 1890, as "statuary • • • wrougUt by hand • • • from 
métal," but as a manufacture of métal, under paragraph i!15. 

ThiB is an appeal from a décision of the circuit court, Southern 
district of New York (65 Fed. 494), aflarming the décision of the 
board of gênerai appraisers, which sustained the collector of the 
port of New York in his classification of certain bronze statuary 
imported by the appellant, as dutiable under paragraph 215 of the 
tarifl act of October 1, 1890, as manufactures of métal, at 45 per 
cent, ad valorem. 

Wm. B. Ooughty, for appellant 
Henry C. Platt, for appellee. 

. Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. There is no dispute that thèse articles 
were properly classifled for duty, unless they are covered by the 
provisions of paragraph 465 in the same act, which imposes a duty 
of 15 per cent, on statuary therein described. There is no conten- 
tion that they are within the provisions of the free list (paragraph 
677), which cover only statuary imported for the encouragement of 
the fine arts, and not intended for sale. 

In the tariff act of 1883 statuary was provided for in paragraph 
470, as follows: 

"470. Palntlngs In oU or water colours, and statuary not otherwlse pro- 
vided for, thirty per centum ad valorem. But the term 'statuary,' as used 
In the laws now In force Imposing dutles on forelgn importations, shall be 
understood to include professlonal productions of a statuary or of a sculptor 
ooly:" 

In the tariflf act of 1890, under which the goods in suit were im- 
ported, this provision (numbered paragraph 465) is altered so as to 
read as follows (the material amendments are in italics) : 

"465. Palntlngs in oïl or water colours and statuary not otherwlse provided 
for in this act, fifteen per centum ad valorem; but the term 'statuary' as 
Mrein used shall be understood to include only such statuary as is eut, carv- 
ed or othervxise torought by hand from a solid bloek or mass of marble, stone 
or alabaster, or from métal, and as is the professlonal production of a stat- 
uary or sculptor only." 

Bronze statues, such as were imported In this case, are made 
as follows: The artist, with palette and stick, makes a complète 
model in clay of his conception. This is put in the hands of a pro- 
fesslonal molder in plaster, who makes a plaster cast from it. This 
plaster cast is then put in the hands of a bronze founder, who pre- 



Ô92 FEDERAL EEPOETEE, VOl.' 71. 

pares a sand mold, into which bronze is cast, the resuit being the 
statue complète, except for smoothing, chasing, and touching up. 
The artist's handwork in prëparing tlie clay modél is in no sensé the 
work which transforms the métal itself into the statue, and the fact 
that some "touching up" or smoothing or chasing is put upon the 
casting after it cornes from the mold is not sufBcient to entitle it to 
classification as statuary wrought by hand from métal, especially 
in View of the testimony of appellant's witness that there are bronze 
statues made from métal not by casting, but by beating. The 
amendment was inserted to accomplish a purpose, and its language 
is BO plain and unambiguous that a construction which would elim- 
inate it cannot be adopted. It manifestly excludes from the provi- 
sions of paragraph 465 ail métal statuary which is not wrought by 
hand from the métal, and statuary which issubstantially made by 
casting is, not so wrought, although it may be afterwards surface- 
ûnished by workman or artist. 
The décision of the circuit court is aiBrmed. 



LOWENTHAL et al. v. UNITED STATES. 
(Circuit Court of AppealSj Second Circuit January 8, 1896.) 

No. 28. ,' 

CÇBTOMS DUTIES— ASTRACHÀN TiRIMMINaS. : 

The dress trimmings provided for in paragraph 398 of the tariff aet of 
Octotoêr 1, IfeSO, are not Jimited to such ais are wrought by hand or 
braidèd by niàèhlnery. Fôllowing Robertsbn V. Saldmon, 12 Sup. Ot. 
752, 144 U. S. 603. Accordingly, held, that "astrachan trimmings," form- 
' ed by weaving p, jfabrlc wltb aiteirnate astrg,chap and plain strips, which 
is eut into single widths, aiid the plain portion turned under and; stitched, 
are dutiable under said paragrapli a98, and not under pa:ragraph 392, as 
manufactures of aàimal hàlr not specially ptovided for* t>5 Fed, 420, af- 
firmed.- 

This is an appeal from a décision of the circuit court, Southern 
d,istrict of New York (65 ^ed. 420), affirming a décision of the 
boàrd of gênerai appraisers, which sustained the classification for 
duty by the çollector of the, port of New York of certain merchan- 
dise imported by the appellants. 

Albert Oomstock, for appellants. 

Jas. T. Van Eensselaer, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The articles in question are ôommer- 
cîally known as "astrachan trimmings." They are composed chiefly 
of animal hair, and belong to the class of articles known as "dress 
trimmings." 'They are made by weaving, in the pièce, a fabric with 
alternate astrachan and plain strips, which is then eut into single 
widths, and the plain portion turned under and stitched, generally 
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by hand. The collector classifled and assessed them for duty uû- 
der paragraph 398 of the tariff act of October 1, 1890. This para- 
graph reads as follows: 

"398. On webbings, gorings, suspenders, braces, beltings, braids, gal- 
loons, fringes, gimps, cords, cords and tassels, tîress trimmings, laces and 
embroideries, headnets, buttons, or barrel buttons, or buttons of other forma 
for tassels or ornaments, wrought by hand or braided by machlnery, any 
of the foregoing whlch are elastlc or nonelastlc, made of wool, worsted, the 
haïr of the camel, goat, alpaca or other animais, or of whlch wool, worsted, 
the haïr of the camel, goat, alpaca, or other animais Is a component mate- 
rial, the duty shall be sixty cents per pound and in addition thereto slxty 
per centum ad valorem." 

The appellants contend that their goods should hâve been as- 
sessed for duty under paragraph 392 of the same act, which pro- 
vides, among other things, for "ail manufactures of every descrip- 
tion made wholly or in part of wool, worsted, the hair of the camel, 
goat, alpaca, or other animais, not specially provided for in this 
act," at various rates, according to the value of the merchandise: 

It is not disputed thàt the importations would fall within para- 
graph 392, unless they are specially provided for under paragraph 
398. And the appellants insist that they are not covered by the 
last-named paragraph, because not "wrought by hand or braided by 
machinery"; contending that the mère cutting of the pièce goods in- 
to strips, turning the plain portion under, and stitching it in place, 
do not make their dress trimmings articles "wrought by hand." It 
is unnecessary now to discuss this contention. It must flrst be de- 
termined whether paragraph 398 covers dress trimmings, generally, 
of wool, worsted, hair, etc., or only such dress trimmings of which 
those materials are components as are wrought by hand or braided 
by machinery. In other words, the fundamental question in this 
case is whether the phrase, "wrought by hand or braided by machin- 
ery," following the long enumeration of articles mentioned in that 
section, qualifies each article therein enumerated. Such would ap- 
pear to be the most natural and obvions construction of the sen- 
tence. Great Western Ry, Co. v. Swindon & C. E. Ry. Co., L. R. 9 
App. Cas. 808. But such a construction of this paragraph seems 
no longer admissible, in view of the décision of the suprême court 
in Robertson v. Salomon, 144 U. S. 603, 12 Sup. Ct. 752. The earlier 
tariff act of 1883 was before the court in that case, but the particu- 
lar paragraph construed was nearly identical with the one now in 
controversy; it read: 

"Webbings, gorings, suspenders, braces, beltings, bindings, braids, gal- 
loons, fringes, gimps, cords and tassels, dress trimmings, head nets, but- 
tons, or barrel buttons, or buttons of other torms for tassels or ornaments, 
wrought by hand or braided by machinery, made of wool, worsted, the hair 
of the alpaca, goat or other animal, or of which wool, worsted, the hair of 
the alpaca, goat or other animais Is a component material, thirty cents per 
pound and iu addition thereto fifty per centum ad valorem." 

The articles in Robertson v. Salomon were elastic webbings com- 
posed of worsted and India rubber, known by the gênerai trade 
name of "goring," and the circuit court held them to be dutiable as 
"fabrics in part of India rubber." The évidence showed that thèse 
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"gorings" were not wrought by hand or braided by machinery, but 
were woven on a loom. The suprême court' reversed the circuit 
court, holding them dutiable under the paragraph above quoted, as 
gorings. Manifestly, such a conclusion was possible only upon a 
construction of the paragraph which did not carry back the words 
"wrought by hand or braided by machinery" as a qualification of 
the word "gorings," in the long enumeration of articles referred to. 
The position in the sentence of the words "dress trimmings," in the 
paragraph now under considération, is not sufficiently variant from 
that of the word "gorings," in the earlier paragraph, to call for any 
différent application of the qualifying words, "wrought by hand," 
etc. Therefore the latter do not restrict the words "dress trim- 
mings" so that they will not cover the importations of appellants 
hère, which are dress trimmings woven on a loom. The décision of 
the circuit court is aflBrmed. 



SHOHLLKOPF, HARÏFOED & MacLAGAN, Limited, V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 8, 1896.) 

No. 27. 

CuSTOMs DuTiEs— Classification— Pabaffinb. 

The clear olly liquld described in the Uerman Pharmacopœia as "Para- 
finum Ijiq. Ph: G.," and conslstlng of a mixture of the higher fluld mem- 
bers of the paraffine séries of hydrocarbons, was entitled to free admis- 
sion under paragraph 671 of the act of October 1, 1890, as "paraffine," 
and was not dutiable under the désignation. "Products or préparations 
known as alkalles • • •, dlstlUed olls, • • • and ail combina- 
tlons of the foregoing," contalned in paragraph 76. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal by Shoellkopf , Hartford, and MacLagan from a 
décision of the board of gênerai appraisers sustaining the action of 
the coUector of the port of New York in respect to the classification 
for duty of certain articles imported by the appellants. The circuit 
court afflrmed the eollector's décision, and the importera thereupon 
appealed to this court. 

Albert Comstock, for appellant. 

Jas. T. Van Rensselaer, for appellee. 

Before WALLACE, LACOMBB, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The importation in this case was 
invoiced as "Paraflnum Liq. Ph: G." which the testimony in the case 
shows to be the LatiD name of the article in the German Pharma- 
copœia. It is a mixture of the higher fluid members of the paraf- 
fine séries of hydrocarbonsj and is a clear, oily liquid obtained 
from petroleum, ozokerite, or some similar minerai substance. Hard 
paraffine (parafinum durum), which is also sometimes known as 
"paraffine wax," is also a mixture of the higher members of the 
parafBne séries of hydrocarbons. Both the hard and the liquid f orms 
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are obtained from distillation. There is also a soft paraffine, popu- 
larly known as "vaseline." "Paraflane oil," which is known to com- 
merce, is, as the witnesses for the government testify, a différent 
article from the importation in this case. The collecter classified the 
merchandise for duty under paragraph 76 of the tarifE act of October, 
1890, which reads: 

"76. Products or préparations known as alkalles, alkalolds, distilled oUs, 
essentlal cils, expressed cils, rendered oils, and ail combiuatlons of the fore- 
golng and ail chemlcal compounds and salts not speclally provided for In tlils 
act twenty five par centum ad valorem." 

The importera contend that it is free, under paragraph 671 of the 
free list, which reads simply: "671. Parafflne." If the article be in 
fact paraffine, it is covered by this last-quoted paragraph, which is 
manifestly more spécifie than the gênerai enmneration of distilled oils 
in paragraph 76. The counsel for the government contends that the 
word "paraffine" in the free list refers only to the hard or waxy sub- 
stance, but the évidence does not support such contention. There 
is no question of commercial désignation, for the name of the article 
has no peculiar meaning, when used in trade, différent from its popu- 
lar meaning. The proof shows that paraffine is now found in three 
f orms, — the fluid, the soft, and the hard. Even in Webster's Diction- 
ary, cited by counsel for the government, paraffine is described as 
resembling spermaceti, and fusing at 120° to 136° F., and also as 
existing in the form of an oil. Originally, no doubt, it was produced 
only in the waxy form, but improvements in the methods of distilla- 
tion hâve resulted in its production in either of the three forms de- 
scribed. The use by congress of the single word "paraffine," without 
any qualification, manifesta an intention to cover at least ail varieties 
of the article which were known when the act was passed, and, as 
liquid paraffine was at that time one of the known forms of paraffine, 
it comes within the provisions of paragraph 671. 

The décision of the circuit court is reversed. 



KAISERBBAUERBI, BECK & CO. v. J. & P. BALTZ BRBWING CO. 

(Circuit Court, E. D. Pennsylvanla. December 18, 1895.) 

No. 62, April Term, 1892. 

Tkade-Makks— "Kaiseb" Bbek. 

The word "Kaiser," as applled to béer, which has become known In 
the United States, under that name, as the product of a particular Ger- 
man brewer, is a valid trade-mark in 'he United States, though, under the 
law of Germany, It could not be adopted as such. 

This was a suit by Kaiserbrauerei, Beck & Co. against the J, & P. 
Baltz Brewing Company to restrain the infringement of plaintifE's 
trade-ma^k. The cause was heard on the pleadings and proofs. 

Goepel & Eaegener, for complainant 

Biddle & Ward, for défendant 
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DALLAS, Circuit Judge. The complainant, a German corpora- 
tion, engagea in brewing at Bremen, introdueed into the United 
States, in November, 1874, béer, which, for tlie pi vpose of distin- 
guishing it from béer brewed by others, it labeled "Kaiser"; and 
it bas since continuously sold its béer, so labeled, in this country. 
It claims to hâve thus acquired the exclusive right so to use that 
Word, and this claim appears to hâve been generally acquiesced in 
until, at a comparatively récent date, the défendant commenced the 
use of the same word upon domestic béer of its manufacture. The 
défendant admits this use by it, but dénies that it is unlawful. I 
hâve not been convinced that the word "Kaiser" is within any of 
the many judicial décisions by which it has been settled that the 
right of sélection of a trade-name is so restricted as to the words 
from which sélection may be made as not to admit of the adoption 
of ordinary désignations of quality, etc. It is unquestionably true 
that "no one can claim protection for the exclusive use of a trade- 
mark or trade-name which would practically give him a monopoly 
in the sale of any goods other than those produced or made by him- 
self" (Canal Co. v. Clark, 13 Wall. 311); but the évidence shows that 
the word "Kaiser," when applied to béer, is, in this country, under- 
stood as a badge of origin, pointing to the complainant as the pro- 
ducer of the commodity, and therefore its protection, by decree of 
this court, in the exclusive use of that word, cannot hâve the effect 
of giving it a monopoly in the sale of any goods not produced by 
îtself. The occasional désignation of béer, in Germany and in Aus- 
tria, as "Kaiser Béer," is not, in my opinion, of any importance. 
When there applied to any article, the word "Kaiser" signifies noth- 
ing, and has no trade object, unless it be to attract purchasers by 
appealing to the sentiment of loyalty or patriotism. Hère, how- 
ever, there never has been any such indefinite use of the word, and, 
as applied to béer, it is wholly unserviceable, except as it indicates 
the ownership of the complainant. Practically considered, it is to 
be regarded as a word chosen from a foreign language, having, with 
référence to the article to which it is related, no meaning whatever 
other than that which has become attached to it by reason of its 
adoption, use, and récognition as a trade-name. Under the treaty 
bétween the United States and Germany to which defendant's coun- 
sel hâve referred, the citizens of either country are entitled in the 
other to "the same protection as native citizens." Therefore, to 
hold that, because the word in question, under the municipal law of 
Germany, may be freely used, a German subject may not be pro- 
tected in its exclusive use hère, would involve the déniai of like pro- 
tection to our own citizens as well, and upon the same ground; and, 
consequently, the concession that the German law is operative with- 
in the United States, — a concession which, certainly, this treaty 
does not require us to make. So long as the subjects or citizens of 
each country are treated alike, both Germany and the United States 
hâve been left at liberty tô grant or to withhold protection as théy 
may respectively deem proper. Thèse observations are pertinent 
also to the Austrian treaty to which defendant's counsel hâve di- 
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rected attention. Its provision that, "if the trade-mark bas become 
public property in the country of its origin, it shall be equally free 
to ail in the countries or territories of the other of the contracting 
parties," is without applicability. The "trade-mark" of the com- 
plainant originated, not in Austria, but in the United States, and it 
bas not become public property. It appears that in Austria that 
mark could not hâve been validly adopted; that is to say, the law 
of Austria is, in this respect, identical with that of Grermany; but 
I repeat, this trade-mark is good under our law, and therefore, 
though the Austrian courts are not, for that reason, bound to up- 
hold it, those of the United States, on the other hand, are under no 
obligation, because it would not be good under Austrian law, to con- 
demn it. 

A decree for the complainant in the usual form may be prepared 
and submitted. 



CONSOLIDATED OAR-HBATING CO. v. MARTIN ANTI-FIRE OAR- 

HEATBR CO. 

(Circuit Court, N. D. New York. January 20, 1896.) 

1. Patents— Infbingembnt. 

One who takes the principal and substance of a patented Invention can- 
not avold liability for infrtngement by reason of unimportant and unsub- 
stantlal variations. 

a SaME— StEAM HpSE COUPLINGS. 

The Sewall patent, No. 363,553, for an improvement in hose couplings, 
adapted for use in the steam-heatlng apparatus used on Amsrlcan rail- 
ways, and In which one of the main features is the locklng and holding 
in engagement of the two parts of the coupler by gravity devlces, shows 
invention of at least average merit, and was not antlclpated; and its 
claims are Infringed by a coupler made in accordance with the Martin 
patent, of September 11, 1894. 

This was a bill in equity by the Consolidated Car-Heating Com- 
pany against the Martin Anti-Fire Car-Heating Company for alleged 
infringement of a patent for steam hose couplings. 

This is an equity suit for infringement based upon letters patent. No. 
363,553, granted May 24, 1887, to James H. Sewall for an improvement in hose 
couplings adapted for use in steam-heatlng apparatus used on American 
railways. The patent is now owned by the complainant The Inventor says 
in the spécification: 

"This invention has for its object to construct a two-part hose coupling, 
each half of whicb is alike, which may be used to couple together hose for 
the passage of steam, air, water, gas, etc. The coupling herein to be de- 
scribed hangs by gravity and is provided with locking déviées which keep 
the two halves locked together in ail positions except when tumed upward 
at the center. Each half Is composed, preferably, of a single pièce of métal 
having an upwardly-polnting neck or end, which Is attached to the pipe or 
hose to be coupled, the body portion and neck having a passage through it 
to permit free and unobstructed passage for steam, air, water, or any other 
fluid. The body portion of each half of the coupling has at one side opposite 
to each other a broad flat extension having an inturned lip or flange at one 
edge, and the opposite side of each half is eut away to présent a groove or 
passage, with which the inturned flange of the broad extension co-operates. 
At the lower end of the meeting face of each half of the coupler a rib is 
provided, extending half the width of sald meeting face, and for the remain- 
ing distance the face is eut away to présent a recess, which receives the rib 
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pfthe companlon half, to thus form, In a measure, a hinge joint, upon whlch 
the two faces of the coupler are tumeâ to disengage them from each other."' 

He then j^toeeeds to descrlbe the drawlngs and explaln the manner In which 
the couplings are locked, how they are held In a locked position by gravlty 
and how they are disengaged by turnlng them upward on the so-called hlnge 
joint, fornied by the engagement of the rlb and grcoye at the lower side of 
the meeting face of one coupling with slmilar parts on the companiou 
coupling. Thls unlocklng will be aeeompllshed automatically by the pulling 
apart of cars whlch hâve been uncoupled by accident or otherwise. 

The clalms are as foUows: 

"(1) A two-part hose coupling composed of llke halyes or portions, each half 
conslsting of a body portion, A, having a sultable passage there through, a 
broad extension, a, locking âange, a', shaped as described, and located at 
one side of thë body portion, a groove or passage, b, shaped as described, 
upon the other side of the body portion, and a joint connection at the lower 
Side of the meeting face of the body portion. A, upon whlch the two halves 
may be turned to disengage them one from the other, substantially as de- 
scribed. 

"(2) A hose coupling conslsting of two Uke parts, each of which has a body 
portion. A, wIth an uptumed end and a broad extension, a, located at one 
side of the sald body portion, and provided with an overhanglng flange, a', at 
Its upper part, the sald body portion having In Its side opposite the said ex- 
tension a groove, b, of the same form as tlie said flange, and the face of the 
body A having at its lower side a bearlng portion to form a joint, whereby 
when the two parts of the coupling are together and are suspended by thelr 
ends they are locked against latéral displacement and their abutting faces 
are held together by gravlty, but are adapted to be separated by a longitu- 
dinal straln, which moves the central portion of the coupling upward, sub- 
stantially as set forth. 

"(3) A two-part hose coupling composed of two Uke halves wlth abutting 
faces, sultable passages, and uptumed outer ends, the two parts of the 
coupling having at the lower portions of the sald faces a joint connection, 
and each of the sald halves having on one side an extension provided with 
an overhanglng locking flange, a,nd In Its opposite side an under-cut groove 
corresponding in form to the sald flange, whereby when the coupling hangs 
by gravlty the abutting faces wlU be pressed together and latéral displace- 
ment prevented, but when a lengthwlse straln Is appUed the coupling wlU 
be separated, substantially as set forth." 




It Is concedèd on ail hands that thèse clalms are, in ail materlal matters, 
alike; that they ail descrlbe the same Invention and contain, substantially, 
the same éléments. It will only be necessary, therefore, to consider one of 
the clalms. The first claim covers a two-part hose coupling composed of Uke 
halves, each half containlng the foUowing éléments: First. À body portion, 
A, wlth sultable passage. Second. A broad extension, a. Thlrd. A locking 
flange, a'. Fourth. A groove, b, Flfth. A joint connection at the lower side 
of the meeting faces of the body portion, A. 

The défenses are lack of patentablUty and noninfringement, the latter being 
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the one principally relied on. The défendant contends that the claims must 
be limited to the spécifie structure shown and that when so construed they 
axe not infrlnged for the reason that the défendant does not use ail of the 
éléments of the patented combinatlon. 

R. A. Parker, for complainant. 
J. C. Sturgeon, for défendant. 

COXE, District Judge (after stating the facts). In June, 1889, 
a çommittee of the Master Car-Builders' Association described the 
requirements of an eflBcient car hose coupler as follows: 

"The other conditions which a good coupler should fulflll are a straight 
opening when coupled, automatically uncoupled when cars are parted, In- 
terchangeabillty, ease of coupling, and whlle simple and inexpensive to con- 
struct, it should be reliable and steam tight." 

The Sewall coupler fulfills ail thèse conditions and it was the 
first to do so. It has a straight, unobstructed passage, and a steam- 
tight joint. It is simple, strong, inexpensive, easily manipulated, 
interchangeable and has an automatic disengagement. The abut- 
ting faces are pressed and held together by a gravity lock which 
dispenses with any turning and twisting of the parts. This rotary 
action was a serions obstacle in prior couplers especially when 
steam was used. It tended to abrade, break and roll up the gas- 
kets. If the coupler were not, in this way, rendered inoperative its 
elBciency was materially diminished. 

I do not pause to consider whether the éléments of the claims, 
when segregated, were old at the date of Sewall's invention, for it 
is of no moment. It cannot be successfully maintained that the 
combination of the Sewall patent is anticipated or that the prior 
devices singly or combined négative its novelty. The patents to 
Westinghouse, Kenyon and Schleifer are for a différent type of coup- 
ler. The parts are put together by the mischievous screwing ac- 
tion just alluded to and the passage instead of being straight is 
vexed by two right angles. There are other différences but thèse 
are enough to distinguish thèse patents from the patent in hand. 
The other patents, to Imray and Eames, cover couplers designed for 
vacuum brakes where the parts are held together largely by atmos- 
pheric pressure and where it is necessary to place valves in the 
passages to prevent the vacuum from being broken when the parts 
are uncoupled. Both are English patents. Neither would oper- 
ate as a conduit for steam and the Imray structure is inoperative 
for any purpose. As shown in the drawings it is a mechanical im- 
possibility. In short, the Sewall steam-heating coupler is a dis- 
tinct advance over what preceded it and is an invention, certainly, 
of average merit. Is it infringed? 

It is manifest that one who uses an invention in its essence and 
spirit cannot escape because parts which are cast onto the patented 
structure are screwed onto the infringing structure, or because the 
parts differ in size and shape. When this fundamental canon of 
construction is remembered it will narrow the question of infringe- 
ment to a single point, viz. : Does the défendant hâve the flfth élé- 
ment of the claims — the joint connection at the lower side of the 
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meeting faces? There can be no doubt that the defendant's struc- 
ture has the other four éléments. It bas the body portion, A, with 
an upturned end and a broad extension. Its extension is not so 
broad as in the drawings of the patent but it is broad enough to ac- 
complish identical results. The defendant's coupler has a locking 
flange and a groove which perform similar work to corresponding 
parts of the Sewall device. Thèse parts are pivoted so that they 
rock or oscillate within narrow limits and the act of coupling and 
uncoupling is thus aided, perhaps, by a slight rotary motion, but 
this change, conceding it to be an improvement, in no way affects 
the identity of the two structures. In the eye of the law they are 
the same. 

The question remains, does the défendant hâve the fifth élément 
of the combination? As before stated this is the most important, 
and, in reality, the only question in the case. The object of the 
joint connection of the Sewall patent is to enable the two parts to 
engage and disengage simultaneously by giving them a central axis 
on which to turn. This is accomplished by the rib marked c and 
the recess marked c' of the Sewall patent and by the "tongues or 
guides f f" of the Martin patent of September 11, 1894. The Mar- 
tin spécification says : 

"Thèse tongues operate as guides, and also operate to retaIn the sections 
of the coupling In line." 

The means employed are not identical, it is true, but they accom- 
plish the same resuit in substantially the same way. The sections 
of both the Sewall and Martin couplers are made to turn on a com- 
mon center and disengage simultaneously. To adopt the language 
of the defendant's expert: 

"The tongues certainly compel simultaneons dlsengagement, and they also 
serve as guides to assist the attendant in mailing the coupling which he often 
has to do in the dark." 

This is just what the ribs and recesses of the Sewall patent do. 
The defendant's guides are higher up than the complainant's guides, 
but they do the same work and are clearly équivalents of the latter. 
There is nothing in the patent or in the prior art requiring the court 
to limit the first claim to the précise construction of rib and recess 
shown. The first claim describes as the fifth élément "a joint con- 
nection at the lower side of the meeting face of the body portion, 
A, upon which the two halves may be turned to disengage them one 
from the other." That the defendant's structure has such a joint 
connection there can be little doubt. Where the défendant has 
taken the complainant's coupler in principle and in substance it 
would be a most narrow and illiberal construction which would 
deny ail relief because of such unimportant and unsubstantial va- 
riations. 

If further argument were needed to prove the practical identity 
of the two couplers it is found in the fact that a Martin half will 
couple and uncouple as readily with a Sewall half as with another 
Martin half. It follows that the complainant is entitled to the usual 
decree. 
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MAST, FOOS & CD. V. DEMPSTEU MILL MANUF'G CO, 

(Circuit Court, D. NebrasUa. January 14, 1896.) 

1. Patents — Abandonment of Inventioiî. 

Under Rev. St. §§ 4886, 4920, the défense of abandonment to the public 
is separate and distinct from that of priur use during two years prior 
to ttie application, and an abandonment may take place witliin the two 
years preceding the application. Andrews* v. Hovey, 8 Sup. Ct 101, 
123 U. S. 267, and 8 Sup. Ct. 676, 124 U. S. 694, followed. 

S. SaMB— WhAT CONSTITUTBS ABANDONMEÎtT. 

The manufacture and sale In the usual course of business, to the pub- 
lic generally, of machines embodying a completed invention, for a period 
of several months before applying for a patent, and without haviug filed 
any caveat, constl tûtes an abandonment of the Invention to the public. 
8. Same — Plbading and Practice. 

Where a patent sued upon contalned upon Its face a recitation that 
the invention was in practîcal opei-ation and on the market in considér- 
able numbers at the date of the application, and that the facts therein 
Btated In regard to its opération had been ascertained from commercial 
expérience with It, held, that the court was authorized, of its own motion, 
although abandonment had not been pleaded as a. défense, to déclare the 
patent invalid, on the ground that tliis recitation was proof of aban- 
donment. 

This wfis a bill in equity by Mast, Foos & Co. against the Dempster 
Mill Manufacturing Company for alleged infringement of a patent 
relating to an improvement in windmills. Tlae cause was sobmitted 
for final kearing on the pleadings and proofs. 

H. A. Toulmin, for complainant. 

H. W. Pennock and L. L. Morrison, for défendant. 

SHIEAS, District Judge. The bill in this case is based upon let- 
ters patent No. 433,531, applied for by Samuel W. Martin, and issued 
to the complainant corporation, as the assignée of the inventer, and 
covers an improvement in the machinery of windmills, it being 
charged that the défendant company is engaged in the manufacture 
and sale of windmills which embody the improvement covered by 
the above-named letters patent, and is therefore an infringer upon 
the rights of complainant. To this bill the défendant company 
answers, denying infringement, and averring that the combination 
described in the flrst claim of the Martin patent, which is the one 
relied on by complainant, lacked novelty, and had been anticipated 
by other known and patented devices and combination s. 

Upon the conclusion of the argument by counsel, which very fully 
covered the points thus stated, the court called attention to the foï- 
lowing statement, found in the spécifications of the letters patent, 
and asked counsel whether, upon the face of the patent, it was not 
shown to be void, the statement being as follows, and being found at 
the conclusion of the descriptive part of the spécifications, and im- 
mediately preceding the portion setting forth the daims of the 
applicant, to wit: 

"The invention is in practîcal opération and on the market in considérable 
numbers, and the facts here^ stated with regard to its opération are such as 
hâve been ascertained from commercial expérience with it" 
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In response to the inquiry, counsel for complainant contended that 
public lise was permitted for a period of two years before the applica- 
tion was ûled, by the provisions of the statute now in force, and 
therefore the suggestion of the court was not well founded. I iiave, 
since the submission of the case, given the matter some considération, 
and I still adhère to the suggestion made, namely, that the patent 
upon its face recites a condition of f acts that shows that the patentée 
had abandoned the invention to the public before he made application 
for his patent, and therefore the patent upon its face shows that it 
is invalid. 

Section 4886 of the Eevised Statutes is as follows: 

"Any person who has invented or discovered any new and useful art, ma- 
chine manufacture or composition of matter, or any new and useful Im- 
provement thereof, not known or used by others in thls country and not 
patent«d or descrlbed in any printed publication in thls or any forelgn 
country before his invention or discovery thereof, and not in publie use or 
on sale for more than two years prior to his application, unless the same 
is proyed to hâve been abandoned, may, upon payment of the fées re- 
quired by law, and other due proceedlngs had, obtaln a patent therefor." 

Under the provisions of this section, the défense of abandonment 
is separate and distinct from that of having been in public use or on 
sale for a period exceeding two years; and, in section 4920, it is fur- 
ther enacted that the défendant, under the gênerai issue, upon giving 
30 days' notice, may prove: 

"Fifth. That it had been In publie use or on sale in thls country for more 
than two years before his application for a patent, or had been abandoned 
to the public." 

In Elizabeth City v. Pavement Co., 97 U, S. 126-134, it is said: 

"An abandonment of an Invention to the public may be evlnced by the 
conduct of the inventor at any time, even within the two years named In 
the law." 

In the case of Fruit-Jar Co. v. Wright, 94 U. S. 92, it is expressly 
decided that, under the act of 1839, there were two défenses, among 
others, upon the issue of the validity of a patent, to wit: Purchase, 
sale, and prior use of invention for a period of two years antedating 
the application of a patent; and, second, an abandonment of the in- 
vention to the public. 

In Andrews v. Hovey, 123 U. S. 267, 8 Sup. Ot. 101, the provisions 
of the acts of 1836, 1839, and 1870 are collated, compared, and ex- 
plained ; and it is shown that under the provisions of the act of 1870, 
which now forms sections 4886 and 4920 of the Eevised Statutes, the 
défense of abandonment to the public is separate and distinct from 
that of prior use, and that it may be proved by évidence showing the 
purpose to abandon the invention to the public, and that, if thus 
proved, it will be a défense, although the abandonment took place 
within the two-year limit applicable to cases of prior public use or 
sale. This case again came before the suprême court upon a pétition 
of rehearing, and a fuU review of the decided cases was had, the resuit 
being that the prior ruling was sustained. See 124 U. S. 694, 8 Sup. 
et. 676. 
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In view of thèse rulings of the suprême court and the express lan- 
guage of sections 4886 and 4920 of the Eevised Statutes, it is clear 
that if it is made to appear that, before filing an application for a 
patent, the inventor had abandoned the invention to the public, the 
patent, if issued, will be held invalid. 

Upon the face of the patent now under considération, it appears 
that,preTious to the date of the flling of the application, the invent- 
or had put the invention into practical opération; that considérable 
numbers of mills embodjing the improvement had been put upon the 
market for sale; and that the facts recited in the application, as évi- 
dence of the value and usef ulness of the combination, had been ascer- 
tained from commercial expérience with it. Thèse statements pre- 
clude the idea that the use made was expérimental. The récitals show 
that the invention or combination had been perfected so as to make 
it practical. Numbers of mills had been put upon the market, and 
upon the knowledge derived from this extensive commercial use the 
patentées relied for proof of the successf ul working of the combina- 
tion. Certainly, the facts thus stated by the applicant are strong 
évidence of abandonment. If au inventor, after perfecting his inven- 
tion, places it upon the market in large or considérable numbers, and 
sells to ail who désire to purchase, and continues so to do for months, 
without applying for a patent, no other conclusion can be drawn 
than that he does not intend to apply for a patent; and he cannot be 
permitted, after having made public the knowledge of his invention, 
and induced many persons to purchase, to then conclude that the 
invention may be worth patenting, and that he will debar the public 
from using the knowledge they hâve acquired from him by procuring 
the issuance of a patent. It is well settled that delay in applying for 
a patent may be explained and be excused by reason of sickness or 
inability to furnish the means needed to procure a patent, and also 
a sale or sales may be made under circumstances which are not 
inconsistent with .an intent to apply for a patent. Primarily, 
the défense of abandonment is based upon matters of fact, and each 
case will dépend upon the facts proven therein; the légal conclu- 
sion being that if, in fact, the inventor did abandon his invention to 
the public, then he cannot afterwards obtain a valid patent therefor. 

In this case the facts recited on the face of the patent must be held 
to be true as against the inventor and his assignée. The évidence 
shows that Martin was in the employ of the complainant corpora- 
tion ; that Mast, Foos & Co. is a corporation with a paid-up capital of 
$200,000, and largely engaged in the manufacture of windmills; that 
taeginning in December, 1888, the work upon the improvement de- 
vised by Martin was done in its shops; and that Martin assigned his 
rights to complainant before the patent was issued. .There is noth- 
ing developed in the évidence tending to explain away the delay in 
applying for a patent, or to show that the complainant corporation 
engaged in the sale of the machines for any other purpose than to 
make money out of the same, or, in other words, as a purely commer- 
cial undertaking; or, to put it in the language used by counsel for 
complainant in his brief, "complainant had been manufacturing and 
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selling windmills rince about 1877, when, in 1889, it hegan pnttlng on 
the market thîa Martin invention." When this putting on thé market 
began, which was some months before the application for a patent 
was filed, the invention had been perf ected, and nothing was done to 
warn the public that the combination thus put upon the market, and 
which they were solicited to purchase, would ever be made the sub- 
ject of a patent. The officers of so well-known and extensive an es- 
tablislunent as is Mast, Foos & Ce. must hâve known that if they had 
an inchoate or partly-developed invention, which they wished to 
f urther experiment with, a caveat could be flled for their protection; 
or if they had a perfected invention which they wished to immediate- 
ly put upon the market, without awaiting the delay incident upon 
the procurement of a patent, they could at once file an application 
in the patent olfice, as is provided in section 4881 of the Eevised Stat- 
utes; and, having done so, they could then sell ail the machines 
they could find purchasers for, and, if a patent was subsequently is- 
sued upon the application flled, it would not, in such case, be invali- 
dated by the sales made pending the hearing upon the application. 
No such action was taken. The complainant company engaged in 
the manufacture and sale of the Martin combination without tak- 
ing the preliminary steps required by the statute for obtaining a 
patent. Sach action on its part is Wholly inconsistent with the 
idea that whèn; the company, in 1889, engaged in the sale crf the 
Martin combination to the public, it was the purpose of Martin, 
or of the company as his assignée, to apply for a patent It is 
consistent with the idea that, in 1889, Martin and the company 
regarded ihe combination as a possible improvement, and theref ore 
were willing to engage'in the manufacture and sale thereof ; but 
subsequently the comraercial success ôf the new fbrm of windmills 
was such that Martin and his employei'jthé complaiiiant herein,con- 
cluded that the combination was worth patentiiig, and theref ore, on 
May 2, 1890, dn application for a patent waB flled. If a person, hav- 
ing perfected an invention, engages in the manufacture and sale 
thereof to the public genérally, without then intendihg to apply for 
a patent, he thereby dedicates or abandons the invention to the pub- 
lic; and he cannot, after making public the knowledge of his inven- 
tion in this manner,be permitted to change his mind, and,by obtain- 
ing a patent, compel the public to forego the use or advantage Of 
the knowledge which he freely communicated by making sales of ma- 
chines embodying and displaying his invention. Having, by his own 
voluntary act, and in considération of the money paid him for the 
machines sold, made public property of his invention, he cannot offer 
a considération for the création of a monopoly in hira by the act of 
the governmeni; in granting him a patent. The usual considération 
which supports the grant of the monopoly, created by letters patent, 
is the f act that in return therefor the inventer gives to the public the 
knowledge of the invention, which, after the lapse of the patent, be- 
comes the absolute property of the public. But, if the public already 
possesses the knowledge and right to use it, the issuance of a patent 
would be a restriction upon the public, instead of securing to the 
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public knowledge of a valuable invention, with the right, ultimately, 
to tlie free use thereof. It certainly must be true that up to May 
2, 1890, wiien the application for a patent was filed, every person 
purchasing a windmill embodying the Martin combination, whether 
from Mast, Foos & Co. or any one else, had the right to assume that 
he was dealing with machines not covered by a patent. Suppose 
a manufacturer of windmills had purchased one of thèse mills, or 
had seen it in opération in the hands of some one who had bought it 
of complainant, before the application for a patent was flled, and, be- 
ing impressed with its advantages, he had concluded he would adopt 
it in his establishment. An examination of the records would then 
hâve shown that the combination was not patented, and that no ap- 
plication for a patent had been filed, and inquiry as to the facts 
would hâve shown that thèse windmills were being manufactured 
and sold by Mast, Foos & Co. to the public generally. Certainly, the 
manufacturer in the supposed case would hâve the right to embody 
the improvement in the mills by him made, and he might, to that 
end, invest much money and time in changing his patterns, his ma- • 
chinery, and in printing new catalogues to advertise the changed 
f orm of his windmills. Could the complainant, af ter ail this expense 
had been incurred, by filing an application for a patent, and procur- 
ing the issuance thereof, compel such manufacturer to abandon the 
manufacture and sale of mills embodying the Martin combination, 
and to submit to ail the loss resulting therefrom, when it appeared 
that the manufacture thereof had been entered upon, and the cost 
necessary therefor had been incurred, at a time when, by the volun- 
tary act of the complainant, the Martin combination was being sold 
to the public generally, without being protected by a patent issued 
or applied for. It seems to me that the statement of the proposi- 
tion ought to be its sulHcient réfutation; and, as this court cannot 
know how many persons throughout the United States may hâve 
been thus induced to undertake the manufacture of mills of the 
Martin pattern, it is the duty of the court to prevent the possibility 
of loss to them, by holding that Martin and the complainant corpora- 
tion must be held to hâve abandoned to the public the right to the 
free use of the combruation in question, by reason of the fact that 
they engaged in the manufacture and sale of the combination to the 
public generally, and continued so to do for months before applying 
for a patent. I hâve had some doubt whether the court could con- 
sider this question, in view of the fact that the défense of abandon- 
ment is not pleaded by défendant, either specially or by written no- 
tice under the gênerai issue, which ordinarily would be required in 
order to let in the proof of the facts showing abandonment. 

But, as already stated, the facts constituting proof of abandon- 
ment are recited on the face of the patent; and when complainant 
introduced the patent, in support of the averment in the bill that 
complainant was the owner of valuable letters patent covering the 
Martin combination, it was the duty of the court to examine the pat- 
ent to see whether, in form, they were légal and valid; and, in so 
doing, the court became advised of a condition of facts which, in the 
V. 7lF.no. 5 — 45 
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iudgment of the court, invalldated thB patent on its face, and, the 
învalidity thus appearing, it is within the power of the court to dé- 
clare the patent inralid. The conclusion thus reached relieves the 
court from the need of considering the issues arising upon the an- 
swer. Complainant's bill will therefore be dismissed upon the mér- 
ita, sfixà. with costs. 



PITTSBURGH WIEB OO. et al. v. EOBBRÏS et aU 

EOBÏÏRTS et aL v. PITTSBURGH WIRH 00. et aL 

(Circuit Oourt of Appetfls, Thlrd Circuit January 20, 1896.) 

Nos. 4, 5. 

1. Patents— Intention— iîWBiNGEMBNT—'WrRB-EoD MiiiLS. 

The Roberts patent, No. 392,365, for a mlU for rolllng wlre rods, helS 
vold as to clalro 1, because of anticipation, but valld and Infrlnged as 
, to claim 4, whlch Is. for a combinatlon of the roUs wlth an incllned mlll 
floor, and guides arranged thereln for carrylng the loop of the wlre by the 
comblned force of gravlty and the propelllng power of the rolls. 69 Fed. 
624, affirmed; Loom Go. v. Hlgglns, 105 IJ. S. 691, applled. 

9. ApPBAL— ReVÏBW— DlSCHBTION OF COUKT. 

A motion by défendant for leave to take further proofs, after the proofs 
In rebuttal hâve been closed, is In the discrétion of the court; and Ita 
déniai thereof on the ground of lack of due diligence, and because It wae 
not clear that the new évidence was materlal, will not be dlsturbed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvanie. 

W. H. Van Steenbergh and Samuel A. Duncan, for appellants. 
îiomas W. Bakewell and John R. Bennett, for appellees. ' 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

WALES, District Judge. The Pittsburgh Wire Company and 
Thomas W. Fitch, Président, were sued by Henry Roberts, George 
T. Oliver, and Andrew J. Day for an alleged infringement of the 
flrst, third, fourth, and sixth claims of letters patent No. 392,365, 
dated November 6, 1888, granted to Henry Roberts, and which were 
subsequently acquired, through mesne assignments, by the défend- 
ants. On hearing on bill, answer, and proofs, the circuit court 
held the flrst and third claims to be invalid, and that the sixth 
claim had not bëen infringed. The fourth claim was sustained, 
and the défendants were enjoined from infringing the same. Both 
parties hâve appealed (69 Fed. 624), — the défendants, from so much 
of the decree as sustains the validity of the fourth claim; and the 
complainants, from that part of the decree which dismisses the bill 
as to the flrst claim. The patent in dispute relates to an improve- 
ment in rodmills, by which metallic rods are passed through a train 
of finishing rolls preparatory to their being drawn into wires. The 
spécification describes, in part, the improvement as foUows: 
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"In roUlng métal rcxîs In a mlll, as now commonly practiced, It îs cuBtomary 
to employ a séries oî trains of roUs, set In Une wltH each other, and to pass 
the métal back and forth between thèse rolls. As the metai la reduced In 
dlameter and inereased In length, there is always dlttlculty In controlling it 
and preventlng It from kinking, especially bo when it is attempted to roll 
more than one rod at a time in a single mlll. For thls purpose it bas been 
nsnal to employ boys, who stand with hooks opposite to the rolls, and gnlde 
the elongatlng metaJ loop, wlth a view of preventlng it from kinking or In- 
juring the workmen. The work of thèse boys is very dangerous, and re- 
quires the closest attention, and therefore the wages pald them are qulte 
hlgh. Besldes thls, the least neglect on thelr part is apt to cause the kinking 
of the rod, and when thls happens the delay in its passage through the mlll 
chlUs the metai, and untlts it for use, necessitatlng the cutting of It Into 
pièces for scrap. The object of my invention is to dimlnish thèse evUs, and 
to provide means for gulding the métal loop as the rod is passlng from one 
set of rolls to the next. To thls end, it conslsts mainly in the comblnatlon, 
with two sets of rolls arrangea on dlfCerent Unes of feed, of an Incllned mlll 
floor common to said rolls, whether the same be nsed elther wlth or without 
MU overfeed regulator leadlng from the rolls to the Incllned floor of the mill, 
or wlth or without a guide arranged on the floor, as shown by me in the 
drawlngs, and the inclination of the floor being in a dhrection transversely to 
the axis of the rolls, and being such that, as the métal loop elongates, it shall 
be forced by the action of the primary rolls away from the roUs, down the 
incllned floor, on whicb it travels freely, thus preventlng kinking, and lessen- 
Ing the labor necessary to be employed in gulding it" 

The daims involved in thèse appeals read as follows: 

"(1) In a wlre-rod mlU, the comblnatlon, wlth the main mUl floor having 
aJi incllned surface whlch extends in a plane transversely to the roUs, sub- 
etantlally as described, of a séries of rolls arranged on différent Unes of feed, 
whereby the propeUIng force of the rolls, and the gravlty of the loop, are 
utilized to cause the loop to travel fieely over the floor, substantlaUy as and 
for the purposes specifled." "(4) In a wire-rod mill, the comblnatlon, wlth 
the main mlU-flooir Iiavlng an incllned surface extending in a plane trans- 
versely to the roUs, substantlally as described, of a séries of rolls arranged 
on différent Unes of feed, whereby the propelllng force of the rolls, and the 
gravlty of the loop, are utilized to cause the loop to travel freely over the 
noor, and a guide extending along the said Incllned main floca- transversely 
to the delivery slde of the primary rolls, and adapted to guide the primary 
branch of the loop, substantlaUy as and for the purposes specifled." 

The défenses are anticipation, lack of patentable noveltj, nonin- 
fringement, and fraud on the part of the patentée in obtaining his 
patent. The application for the patent was âled on May 12, 1888, 
and to prove anticipation the défendants produced (1) a German 
treatise entitled "Das Eisenhuttenwessen," by Prof. Joseph von Ehr- 
enwerth, published in Leipzig, Germany, in the year 1885; (2) the 
McCalIip patent, No. 831,516, of December 1, 1885; and (3) the 
Lenox patents, No. 351,836, of November 2, 1886, and No. 351,840, of 
the same date. The German publication contains the drawing and 
description of a mill at Dumnarfvet, Sweden, from which it appears 
fhat (translation): 

"The cast-lron floors on both sldes of thèse rolUng mlUs are IneUned, and 
between every two sets of rolls there are provided horizontal steps, S', 
rounded towards the outslde. By thls arrangement the hooker boys are en- 
tirely done away wlth, slnce the wlre loop, in conséquence of the Inclination 
of the floor Itself, draws or bends outwards, and thereby Is perfectly con- 
ducted or guided by the steps. But it is easy to understand that thls ar- 
rangement is practically only appUcable where the roUs (callbers) are ar- 
rangea In oue Une in the pairs of standers (roUs) foUowlng one another. It 
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gives, besides the advantage of a saving of labor to the process of rolUng, a 
flnished aspect." 

^ Mr. Kennedy, the complainants' expert, in speaking of the opéra- 
tion of this Inill, testifies, on cross-examination, as follows: 

"X-Q. 172. Please ref er to ithe German publication which is In évidence iu 
this case, and state whether that describes a roUing inill in which loops are 
to be formed in the process of making the rod. A. It does. X-Q. 173. State 
whether it shows a séries of roUs arrangea on diïCerent Unes of feed. A. It 
does. X-Q. 174. Does it also show an Incllned surface which extends in a 
plane transversely to the relis ï A. Xes. X-Q.: 175. Is the construction such 
that the propelling force of the rolls, and the gravity of the loop, are com- 
bined to cause the loop to travel down the incline ï A. y es. X-Q. 176. What 
do you find set forth in that German publication as the object of the con- 
struction there descilbedï A. It says that the hooker boys are donc away 
with, and it also gives to the process of rolllng a flnished aspect. X-Q. 177. 
Don't you think-that the construction of mill which is shown in this Géï- 
man publication, taken in connection with the description of the same con- 
talned in said work, would naturally hâve suggested to a rod-mill man, on 
reading the; same, at the date of the said publication, the comblnation of 
rolls arranged on différent Unes of feed, and an Inclined floor common to said 
rolls, for the purpose of facilltatlng the movements of the loops, and also for 
dispensing With or lightening the labor of the hooker boysV A. I think it 
would." 

This testimony from the complainants' own expert would seem to 
be conclusive of the question of anticipation, so far as it relates to 
claim 1, but we are also referred to other patents which are alleged 
to be anticipatory of this claim. 

The McCallip patent, No. 331,516, of December, 1885, is for an 
"overf eed regulator of rolling mills," and consists of an inclined 
floor in front of two adjacent pairs of rolls, which are placed end to 
end. In front of the rolls is located a semicircular guide, C, called 
a "repeater." The iaclined floor is placed in front of this repeater, 
so as to receiYe the ioop formed by the overf eed of the rod. The 
"overfeed" is only anothei" name for the loop which is formed by the 
second pair of rolls running at a slower rate of speed than the flrst 
pair, and which causes the loop to flow over the repeater, and to 
elongate. The object of the regulator is to take care of the overfeed. 
The language of the spécification is: 

"The object of my invention is to provide certain Improved means for àu- 
tomatically keeping from tangllng the loop of working métal which forms 
between the two stands of rolls, and is technlcally known as 'overfeed.' " 

The inclined floor has a vertical flange at each of its sides, andis pro- 
TÎded on its upper face with a séries of steps or caps, marked "h," 
which are of such dimensions as to leave spaces between their two 
ends and the latéral flanges of the floor. The patent provides for 
the spacing of thèse caps so as to correspond with the length of the 
loop which is to be formed thus: 

"At a suitable distance from the flrst cap, as may be determined in any 
given case, the loop passes over the second cap with like efCect as in the flrst 
instance, and so on througnout the séries of caps, according to the length of 
the loop." 

The McCallip construction is similar to that of the Eoberts patent, 
in that in each the propelling force of the rolls, the gravity of the 
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loop, and the inclined floor, are made use of to prevent the loop from 
kinking. 

Next in order of time foUow the Lenox patents, Nos. 351,836 and 
351,840, of November 6, 1886. In thèse the rolls are arranged in a 
continuons line, instead of end to end, as in the Roberts patent; and 
the successive rolls are run at an increased rate of speed, in order to 
complète the process of rolling in one heating. But, to avoid an 
excess of speed at the last pass, it was found necessary to reduce it at 
some point; and this is done by separating the primary rolls by a 
considérable space from the secondary ones, and by speeding the flrst 
secondary lower than the last primary. The rods are made to pass 
from the primary rolls through a double-guided channel, and enter 
the bite of the secondary, slower-running rolls. The eflfect of this is 
that the rods, being checked in their passage from one set of rolls to 
the other, are forced from the channels by the propulsive force of the 
primary rolls, and form latéral loops or overfeeds wMch are pro- 
vided for by an inclined table on each side of the double-guided 
channel, and over which the loops spread. In his second patent, 
Lenox uses a différent form of guide channel, with an inclined table 
on one side of it, instead of on both sides, but the overfeed is pro- 
vided for by similar means to those employed in the flrst patent. 
The proofs place it beyond ail doubt that Eoberts was not the 
original inventer of the combination described in claim 1. 

The fourth claim is also for a combination, but it is of a différent 
character from the one we hâve been considering, in the respect that 
it contains an additional élément to those of claim 1, namely, "a guide 
extending along the said inclined main floor transversely to the de- 
livery side of the primary rolls, and adapted to guide the primary 
branch of the loop." This additional feature, however, was old, as 
is plainly to be seen in the Lenox patents, and is suggested in the 
McCaJlip patent; and the question is whether, by its imion with the 
other two, it makes claim 4 a patentable combination. The new 
combination makes use of the propulsive force of the primary rolls, 
of the gravity of the loop, of the inclined floor, and of the guide. 
Prior to the adoption of this method of rolling rods, the opération 
had been attended with much danger to the hooker boys, and only 
one or two rods could be passed through the rolls at the same time. 
Formerly, it was necessary for the hooker boys to seize the loop as 
soon as it was formed in front of the rolls, and run with it down the 
floor, to prevent its tangling or kinking; making the employment a 
very hazardous one, often resulting in serions personal injuries, 
and occasionally in a fatal accident. Now, by thè use of the Roberts 
combination only a few hooker boys are required; their work is no 
longer extradangerous, and by the improved process four or âve, and 
even six, rods can pass through the rolls at once, — the several loops 
traveling down the guide at the same time without tangling, with the 
gênerai resuit that the expenses of rolling are greatly reduced, and 
the output of the mill is largely increased. The objection to the 
validity of claim 4, and which is chiefly relied on, is that it contains 
nothing more than an aggregation or a double use of old devices. 
This is the common défense in cases like the présent one, but the 
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valuable results secured by the Koberts combination are not tbe sum 
of tbe independent action of its separate éléments, which, for tbe flrst 
time, hâve been brought together and united in such. a manner that 
by their joint opération they produce a new and useful resuit, which 
is a great advance in the art and manufacture of rod roUing. The 
inclined floor had been used alone with moderate success in prevent- 
ing kinking of the loop as it passed from the delivery roUs, and thus 
"lessening the labor necessary to be employed in guiding it." The 
guide had also been applied to a level floor without obtaining the 
desired eflect; and it was reserved for Roberts to unité thèse two 
devices with the propulsive force of the rolls and the gravity of the 
loops, and by their joint action and co-operation, to achieve a decided 
improvement. Experiments had been previously made by Eoberts, 
and by others who were engaged in the same business, to provide 
for the disposition of the loops, to reduce the danger attending their 
formation, and to save the waste of material conséquent upon their 
tangling, and hç was the flrst to make the combination described in 
claim 4. We hâve not overlooked the contention that the guide 
channel shown in the McCallip patent. No. 331,516, is substantially 
the same as that shown in the patent of Roberts. The McCallip 
guide is not a continuous one. It is used on the square side of the 
mill, and is adapted for the spreading of the loop over the side of the 
caps. It is also designed for a mill in which only one rod is roUed at 
a time, and would be not only useless where several rods are passed 
through the rolls at once, on the delivery side, but also dangerous to 
the workmen. The doctrine relating to patentable combinations 
is well stated in Loom Co. v. Higgins, 105 U. S. 591, where the su- 
prême court, by Mr. Justice Bradley, say: 

"At this point we are constralned to say that we caenot yleld our assent 
to the argument that the combination of the différent parts or éléments for 
attalnlng the object In view was so obvions as to merit no tltie to invention. 
Now that It bas sncceeded, It may seem very plaln to any one that he could 
hâve done as well. This is often the case with inventions of the greatest 
merit. It may be laid down as a gênerai rule, though perhaps not an in- 
variable one, that if a new combination and arrangement of known éléments 
produce a new and bénéficiai resuit, never attalned before, it Is évidence of 
invention. It was certalnly a new and useful resuit to make a loom pro- 
duce flfty yards a day, when it never before had produced more than forty; 
and we thlnk that the combination of éléments by which thls was effected, 
even if those éléments were separately known before, was Invention sufflcient 
to form the basis of a patent." 

We think that the combination of claim 4 comes clearly within the 
rule above stated. 

Under the allégation of fraud in the procurement of his patent, 
the spécifie charge against Roberts is that, at the time of making 
his application, he did not believe himself to be the original and the 
flrst inventor of the combination described in claim 1. To prov-e 
this charge, évidence was produced to show that, in 1885, Eoberts 
visited the Bewsey Mill, at Warrington, England, and there saw in 
actual opération the combination of rolls and inclined floor which 
constitute the principal features of the claim. Without entering on 
a fuU discussion of the testimony, it is sufflcient to say that it falls 
far short of satisfactory proof of the charge. It appears that Mr. 
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Roberts, while stopping in Manchester, in tlie montli of September, 
1885, accompanied a friend to Warrington, and was tbere taken 
through the Bewsey Mill by Mr. Morris, the superintendent, who 
swears that Roberts had every opportunity of seeing, and that he 
must hâve seen, the inclined fioor placed in front of the rolls, both 
of which were then in opération. Mr. Bleckley, the managing di- 
rector of the company owning the mill, did not see Mr. Roberts on 
the occasion of the latter's visit, but corroborâtes Mr. Morris to the 
estent of saying that no one entering the mill could hâve failed to 
see the inclined floor, unless he was blind. Roberts, shortly after 
his first visit to the mill, made a second one, and was again shown 
over it by Mr. Morris. On neither occasion was any référence made 
to the slanting floor, and Roberts positively dénies that he noticed 
it; his attention having been directed, as he says, to the fine adjust- 
ment of the rolls, and to the vertical repeaters, which were new to 
him, and attracted his interest. He also states that he was not on 
the oval side of the rolls, from which it is said the slanting floor 
extended, and Mr. Morris admits that a very imperfect view of that 
floor could be had from the square side. The latter, however, as- 
serts that Roberts was on the balcony or bridge, which covers about 
one-third of the slanting or subfloor, and could hâve seen it from 
that point. Mr. Roberts further states that he was in Bewsey Rod 
Mill for a very few minutes at each of his visits. Mr. Garrett saw 
the Bewsey Mill in 1883, and again, in 1890, without observing the 
présence of an inclined floor; and Mr. Poole, a practical workman 
in rod mills, says that the inclined floor in that mill could not well 
be seen without standing in front of the delivery rolls, or going 
under the bridge. There are some discrepancies in the testimony of 
Morris and Bleckley, which may be accounted for from the fact 
that their dépositions were taken nearly eight years after the occur- 
rence of the events to which they testify, and when the accuracy 
of their recollection might be to some degree impaired. There are 
other circumstances which make the truth of this serions charge 
still less probable. Mr. Roberts, after his return from England, in 
the autumn of 1885, continued his expérimenta for making improve- 
ments in rod mills for more than two years before applying for the 
patent in suit, and at about the same time, to wit, May 4, 1888, he 
also obtained British letters patent for the same invention which is 
described in claim 1. It would be altogether unreasonable and 
dangerous, on such évidence, to flnd Roberts guilty of this serious 
charge. 

The refusai of the circuit court of leave to the défendants to take 
further proof is assigned for error, but this assignment has not been 
seriously pressed by counsel. The rebuttal proofs in the case had 
been closed, and leave was denied on the ground of lack of due dili- 
gence, and because it was not clear that the new évidence was mate- 
rial. The disposition of the motion was, however, in the discrétion 
of the court, and in gênerai such motions are not appealable. 
Steines v. Franklin Co., 14 Wall. 22. The decree of the circuit court 
is affirmed. 
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THE WILLAMHTTB VALLEY. 

GLEASON V. THE WILLAMETTE VALLEY. 

(District Court, N. D. Callfornia. January 7, 1896.) 

No. 10,7T7. 

1, Admiraltt— JuBisDicTioiT— Makinb Tort. 

LIbeiant purchased from a ticket broker the return coupon of a flrst- 
class excursion ticket from San Francisco to Albany, Or., and return, 
such coupon bearlng on its face no prohibition of transfer, and entitling 
the holder to travel, partly by rail and partly by steamer, to San Fran- 
cisco. The ticket was accepted, without objection, for libelant's pas- 
sage -over the rallroad, and he went on board the steamer, showed his 
ticket, was assigned a berth, and enjoyed the privilèges of a tirst-class 
passenger until the mlddle of the following day, when the purser of the 
steamer informed him that his ticket would not be accepted, and refused 
longer to furnish him accommodations, uuless he paid the full fare to 
San Francisco. LIbeiant refused, but oftered to compromise by paying 
for a steerage passage. This the purser refused to allow him to do, and 
publicly ordered the steerage steward, not to furnish him food or ac- 
commodations. First-class accommodations were olïered him, if he 
would pay for them, but libelant, declining to do so, was obligea to 
pass the nîght and part of a day, without food or bed, in an exposed 
part of the steamer, in cold and foggy weather. Held, that libelant 
was entltled to be conveyed to San Francisco as a first-class passenger, 
without paying additional fare, and the refusai of the officers of the 
vessel to giVe him such accommodations was a marine tort, for which 
libelant might proceed, in admiralty, against the vessel, without regard 
•to any question of the jurlsdictlon of admiralty over the contract for 
land and water transportation under which he had been taken on board. 

2. Cauriers of Passengbrs— Dutt to Furnish Acoommodationb. 

Held, further, that nelther the fact of libelant's enjoylng first-class 
accommodations for a part of the voyage, before any objection was 
made to his doing so, nor his subséquent failure to accept such ac- 
commodations, when tendered to him on condition of bis paying fare, af- 
fected his right to recover for the tort of the vessel's oflicers. 

8. Same — Damages. 

Held, further, it appearlng that libelant had been subjected to annoy- 
ance and some public humiliation, with great discomfort, but had 
suffered no serions physlcal Injury, that $300 was a proper allowance 
as damages. 

Libel in rem for damages sustained wWIe a passenger on board 
the Willamette Valley, the Oregon Paciûc Railroad Company 
(Charles Clark, reeeiver), claimant. Decree for libelant in the sum 
of $300. 

John A. McKenna, for libelant. 

Wal. J. Tuska and Page, Eells & Wheeler, for claimant and re- 
eeiver. 

MORROW, District Judge. The libel in rem is flled to recover the 
sum of $5,000 for damages alleged to hâve been sustained by libel- 
ant, vsfhile a passenger on board of the steamship Willamette Valley, 
on a voyage from Yaquina Bay, Or., to San Francisco. Libelant 
allèges that, after he had been received on board the vessel, he was 
refused first-class accommodations, to which, he claims, his ticket 
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entitled him, and that he was not permitted to occupy a steerage 
passage, although he offered to pay for the same; that he was ex- 
cluded from the cabin and steerage of the vessel, kept and conflned 
upon the forward part of the main deck, and refused and deprived of 
lodgings, sieeping accommodations, and provisions as a cabin or 
steerage passenger from the second day of the voyage, August 5, 
1893, to its termination on the day following, August 6, 1893; that, 
by reason of thèse deprivations and ill treatment, his health has 
been impaired, and he was subjected to shame, humiliation, and in- 
dignity, by being excluded from his rights as a passenger, and he 
has sufifered great physical pain and mental distress, to his damage 
in the sum above mentioned. A gênerai déniai was Interposed on 
behalf of the claimants of the vessel. 

The case rests almost exclusively upon the testimony of the libel- 
ant, on the one hand, and of the purser of the vessel, with whom 
libelant had ail his dealings, on the other hand. There is but little 
conflict between thèse two witnesses as to the salient facts. It ap- 
pears that Grieason, being in the state of Oregon and désirons of 
coming to San Francisco, purchased at Portland from a ticket bro- 
ker a ticket which purported on its face to be good for a return trip 
from Albany to San Francisco, and was represented to libelant as 
entitling him to a first-class passage, consisting of a stateroom and 
meals at the cabin table. He paid |4.50 for it. The ticket was the 
return coupon of a round-trip excursion ticket from San Francisco 
to Albany and return, and entitled the holder to a first-class pas- 
sage. It had been sold originally in San Francisco to one Charles 
Meyers and used by him or some other person from that place to 
Albany, and thereafter had been disposed of to the broker in Port- 
land, who, in turn, sold it to the libelant as good for the return trip 
to San Francisco. The ticket was introduced at the hearing. It 
had nothing upon it to indicate that it was not transférable. At 
the conclusion of libelant's case, a motion for a nonsuit was made 
by the claimant, on the ground that the libelant had no right to 
travel on an excursion ticket — that is, on the return coupon — which 
had originally belonged to some one else. But this objection was 
overruled, and the motion denied, for the reason that there was noth- 
ing on the face of the return coupon to indicate that it was not 
transférable, and that, therefore, the libelant had the right to use it 
and receive transportation and flrst-class accommodations therefor. 
Carsten v. Eailroad Co. (Minn.) 47 N. W. 49; Hoffmai, v. Railroad 
Co. (Minn.) 47 N. W. 312; Nichols v. Southern Pac. Co. (Or.) 31 Pac. 
296. Libelant reached Albany by rail, for which part of the trans- 
portation he had, however, to pay an additional fare. From Al- 
bany he had to travel by rail to Yaquina Bay, where the steamer 
was lying. This part of the journey was covered by the ticket he 
held. The distance between thèse two places is about 90 miles. 
That between the latter place and San Francisco, the port of desti- 
nation, is about 450 miles. 

It was urged upon the argument, as an objection to the jurisdic- 
tion of the court, that, as part of the transportation had been on land^ 
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this fact operated to direst the court, as a court of admiralty, of 
whatever |urisdiction it otherwise àad of the case. In other words, 
it was claîmed that the subject of the maritime service must be 
"whoUy of admiralty cognizance"; citing The Pacific, 1 BlatcM. 585, 
Fed. Cas. No. 10,643, and other cases. Whether an incidental land 
carriage, in connection with a transportation upon the high seas, can 
be deemed to divest a court of admiralty of its jurisdiction over the 
maritime part of the contract for such service, it is not necessary, 
under the pleadings of this case, to décide. The objection is im- 
material, for the simple reason that the libelant is not suing upon 
the contract of transportation, but he seeks to recover for alleged 
tortious acts committed by the master and his agents upon the ves- 
sel on the high seas, and not for anything that took place on land. 
So that it cannot be said that this case présents the question of di- 
vided jurisdiction. As locality is the sole test of admiralty juris- 
diction over torts, the allégations and facts certainly bring this case 
within that rule. 

But it is argued that libelant was on the vessel solely by virtue of 
the contractual relations that purported to exist between the carrier 
and himself, which contract included the 90 miles of land transpor- 
tation from Albany to Yaquina Bay. While this is undoubtedly 
true, yet it does not alter the tortious character of the acts com- 
plained of as having been inflicted on the libelant by the master and 
his agents. The libelant, unquestionably, was on board the vessel 
by virtue of some right or color of right. His contract of passen- 
gership lies at the basis of this suit, but that fact does not impair 
his right to sue in a court of admiralty for any maritime tort that 
may hâve been inflicted upon him, and to do this he need not sue 
on the contract itself. The cases cited by counsel for claimant in 
no wise controvert this proposition, nor can they be said to sustain 
the contention he seeks to establish. The Pacifie, supra, and Plum- 
mer v. Webb, 4 Mason, 384, Fed. Cas. No. 11,233, were suits for 
breach of contract, — one of passengership, and the latter of appren- 
ticeship,- — and not for torts arising from breaches of such contracts. 
They did not involve the fact of any land transportation. In the 
caSe of The Moses Taylor, 4 Wall. 411, one Hammons entered into 
a contract with Roberts, as owner of the steamship, for transporta- 
tion from New York to San Francisco, as a steerage passenger, with 
reasonable dispatch, and to furnish him with proper and necessary 
accommodations on the voyage. For alleged breach of this con- 
tract Hammons brought an action, under a law of the state of Cali- 
fomia, against the vessel in the justice's court in San Francisco. 
The breach alleged was that the plaintiff was detained at the Isth- 
mus of Panama eight days, and that the provisions fumished him 
on the voyage were unwholesome, and that he was crowded into an 
unhealthy cabin, without suflOicient room or air for either health or 
comfort, in conséquence of a large number of steerage passengers, 
more than the vessel was allowed by law to hâve, or could properly 
carry. The agent of the vessel filed an answer in which he denied 
the allégations of the complaint, and asserted that the court had no 
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jurisdiction, because the cause of action, as against the said vessel, 
was one of which the courts of admlralty had exclusive jurisdiction. 
The justice decided that he had jurisdiction, and gave judgment for 
the plaintiff. The case was taken to the county court, where the 
objection to the jurisdiction was again made and again overruled, 
and, final judgment being entered in favor of the plalntifE, the case 
was taken to the suprême court of the United States on a writ of 
error. In the suprême court it was contended, in favor of the juris- 
diction of the state court, among other things, that, as the land car- 
nage at the isthmus was a substantial part of the voyage, the juris- 
diction of the admiralty court did not attach, for the reason that a 
contract, to corne within that jurisdiction, "must be wholly of ad- 
miralty cognizance, or else it was not at ail within it"; citing the 
case of The Pacific, supra. The suprême court held that tho case 
presented was clearly one within the admiralty and maritime juris- 
diction of the fédéral courts, and that the state court had no juris- 
diction of the case in a proceeding in rem. Clearly, the court did 
not consider the incidental land transportation at the isthmus, or 
the breach of contract involved in the détention of the plaintiff on 
land, as impairing the admiralty jurisdiction over that part of the 
«ontract relating exclusively to a service to be performed on the 
kigh seas, and pertaining solely to the business of commerce and 
iiavigation. I am of the opinion, therefore, that the mère fact that 
the contract of transportation in this case included also an inciden- 
tal land carriage in no way impairs the right of the libelant to sue 
in admiralty for the alleged commission of a maritime tort on the 
high seas. 

From the testimony, it appears that Gleason boarded the steamer 
at Taquina on August 4, 1893. The vessel left about 4 o'clock p. m. 
of that day. Previous to her departure, Gleason deposited with the 
purser, for safe-keeping, the sum of $240, for which he received a 
receipt. About an hour after leaving port, he presented himself, 
along with other passengers, at the purser's office, for the purpose of 
securing the number of his berth. He presented his ticket to the 
purser, who, according to libelant's testimony, handed it back to him 
without assigning any reason therefor. The purser testified that he 
then and there told Grleason that he had no right to the ticket, — ^no 
right to a passage on it; but in his cross-examination he was un- 
willing to swear positively that he did speak at ail to Gleason on the 
subject upon that occasion. I am inclined to think that the libel- 
ant's version in this respect is more consistent with the true state of 
facts. On his ticket being returned to him, as stated, the libelant 
repaired to the cabin and had his dinner. Subsequently, and at a 
rather late hour of the evening, the purser came into the smoking 
room and assigned rooms to the passengers who were there. He 
informed the libelant that his room was No. 6. No intimation was 
then given to Gleason that his right to travel as a first-class passen- 
ger would be disputed, and that he would be called upon to pay for 
the passage down on the steamer. Gleason occupied his stateroom 
that night, and had breakfast the following morning at the cabin 
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table. IBetween 12 and 1 o'clock of that day, August 5, 1893, while 
he was waiting to go into dinner, the purser approached him, and, 
according to tke latter's testimony, asked the libelant, in the présence 
of several passengers, if he knew that he was traveling on another 
man's ticket The libelant replied that he had purchased the ticket, 
and was traveling on it as his own. The purser accused him of not 
being the original owner, to which libelant replied: "I am the 
owner of this ticket, for I bought it." They had some words, and the 
purser invited libelant to his private room, where they further dis- 
cussed the matter. The purser teatified that, unwilling to create a 
scène, he had invited Grleason into his private room before even broach- 
ing the subject to him, and that he does not believe that anybody 
was around while the discussion was going on. Aside from this 
conflict as to whether libelant's right to travel on the ticket he held 
was disputed before his fellow-passengers, to his shame and humilia- 
tion, as he claims, the substance of what passed between them is 
free from difflculty. The purser insisted that the libelant had no 
right to travel on the ticket he held, and that he must pay |12, the 
f ull f are for the passage on the steamer from Taquina to San Fran- 
cisco. The libelant as stoutly maintained his right to travel on the 
ticket, and positively declined to pay any additional fare for a flrst- 
class passage. The discussion appears to hâve become animated, 
both parties using strong language. Each side claims that the 
abuse emanated from the other, and, perhaps, it is safe to say that 
each of thèse gentlemen considered that he was in the right, and 
resented vehemeptly any imputation to the contrary. The purser 
admits that he lost his temper. But, up to this time, whatever abuse 
may hâve been heaped on the libelant, or whatever shame and humili- 
ation he may haye sufEered by reason of the publicity which, he says, 
the purser gave to this affair, his damages are too indefinite to entitle 
him to any substantial pecuniary relief. If the case stopped hère, no 
recovery could be had. It is with respect to what foUows that libel- 
ant's recovery must, to a large extent, be baged. The purser, flnd- 
ing that the libelant remained obdurate in declining to pay the fare 
of |12, and recalling that he held $240 belonging to libelant, threat- 
ened to take |12 out of this sum. Grleason denied his right to do this, 
but offered to compromise by surrendering the ticket he held and pay- 
ing for and occupying a steerage passade. The fare in the steerage 
was $8. The purser refused to accède to this proposition, for the 
reason, as he states, that Gleason had already occupied the cabin for 
one night, and had had meals at the cabin table. The culmination 
of the controversy is, perhaps, best explained by the purser. He 
stated: 

"We argued some time. I finally told him what my ultimatum was,— that 
he must pay me $12, cabin passage from ïaquina to San Francisco. He 
insisted he would not; that he would' go In the steerage. I told him I 
would not allow him in the steerage. After a few very bitter words on 
Mr. Gleason's part,— whether or not I retumed the compliment 1 cannot say, 
— he rushed below to the steerage. I went below to the steerage myself, 
and Informed the steward there he was not to give Mr. Gleason steerage 
fare. I had a very excellent reason l'or so dolng. It was not a question 
of spite, but of law, with me. The ship was allowed a certain number of 
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steerage passengers. The rester was entlrely full. There was no more 
room for any steerage passengers, and had Mr. Gleason— whom I had corne 
to consider a sort of steerage lawyer— been allowed to take steerage passage, 
or I had sanctioned it, I felt he had a much better cause against the Com- 
pany than I though he might be looking for, and I forbaUe the steerage 
steward giving him any accommodations." 

This injunction to the steward was given in the présence of sereraJ 
steerage passengers and in an angry tone. The reason given by the 
purser for net permitting the libelant to pay for and occupy steerage 
quarters, viz. that the vessel was only allowed to carry a certain num- 
ber of steerage passengers, and that she had ail of that number at the 
time, does not comport with the true state of facts. The évidence 
shows that there were only 12 steerage passengers on board, and a 
duly authenticated copy of the certiflcate of inspection, provided for 
by section 4423, Kev. St. U. S., introduced at the hearing, shows that 
the steamer Willamette Valley was authorized by the supervising 
inspectors, on June 19, 1893, to carry as many as 50 steerage passen- 
gers. The reason which the purser now tenders is theref ore devoid 
of merit. The real reason would seem to be that he considered that, 
as the libelant had already occupied the cabin one night, and had had 
twp meals as a flrst-class passenger, he should continue as such, and 
pay full fare. But in this he was certainly in error. The libelant 
had a perfect right to travel as a steerage passenger, if he so desired, 
in préférence to paying another fare for a first-class passage, and the 
purser acted unjustiûably in ref using to permit him to do so, and 
aggravated the breach by peremptorily directing the steerage steward 
not to provide libelant with any steerage accommodations. JSTor 
had he any right to çompel the libelant to use flrst-class quarters 
and accommodations, by the continued threat to deduct the fare from 
the money he had received from libelant for safe-keeping. Glea- 
son's offer to pay for a steerage passage impresses me as perfectly 
fair,. and, under the circumstanees, should bave been accepted by the 
purser. He had a right to travel on the ticket which was rejected, 
without having to pay any additipnal fare. He was, theref ore, cer- 
tainly under no légal obligation to pay for a steerage passage, and 
his offer to compromise on such terms was ^ reasonable settlement of 
the pending contrpversy. 

The fact that libelant refused to avail himself of the accommoda- 
tions of a first-class passage, although the same were repeatedly 
offered to him, because he thought he might lay himself liable to a 
second payment for such first-class passage, cannot be deemed to 
afiect his légal rights as a first-class passenger, nor impair his remedy 
for any tortious conduct growing out of the violation of such rights. 
That his fear in that direction was not fanciful nor imaginary, but 
real and justifiable, is abundantly established by the admissions of 
the purser himself. If Gleason had the right to travel on the ticket 
he held as a flrst-class passenger, he had the right to do so without 
being compelled to pay any additional fare. As was said in Railroad 
Oo. v. Dennis, 4 Tex. Giv. App. 90, 23 S. W. 400: 

"A passenger is under no obligation, to avoid expulsion from the train, to 
pay the extra fare demanded, and sue to recover it back," 
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^ The course pursued by the purser, therefore, în repeatedly tender- 
ing the libélant his first-class accommodations, and decliniug to per- 
mit him to enjoy any other, does not alter the légal status of the 
case, coupled, as it was, with the condition that he would hâve to 
pay the passage money a second time. Nor does the f act that libél- 
ant occupied his stateroom for one dight and had two meals at the 
cabin table furnish any ground, légal or équitable, for the course 
pursued by the purser, or affect libelant's right to recover for the 
subséquent tortious conduct. Gleason, I am satisfled from the tes- 
timony, had no intimation that his right to travel on the ticket he 
held would be disputed, A circumstance, which is signiâcant as 
bearing out the fact that he was taken unawares, is that he used it 
from Albany to Taquina Bay, and it does not appear that the con- 
ductor of the train took any exception to his ownership or right to 
use it. He was not notifled by the purser that his ticket would not 
be recognized until the second day out, as has been previously 
stated. He was therefore acting entirely in the dark, and his ac- 
tions in that respect cannot be made to militate against him or oth- 
erwise préjudice his rights. As soon as he did learn that his ticket 
would not be accepted, and that he was required to pay for his pas- 
sage, he positively declined to partake further of any first-class ac- 
commodations. 

It remains to be seen whether libélant suffered any real damage, 
and, if so, to what estent. The mère refusai to recognize his rights, 
either as a first-class or as a steerage passenger, is undoubtedly ac- 
tionable. As was well said in the case of Eailroad Co. v. Winter's 
Adm'r, 143 U. S. 73, 12 Sup. Ot. 356: 

"The fact that, under such clrcumstances, he was put ofC the train, was 
of Itself a good cçiUse of action against the company, Irrespective of any 
physlcal Injury he may hâve receiveâ at that tlme, or which was caused 
thereby^' 

Unable to occupy steerage quarters, and determined not to con- 
tinue as a first-class passenger under the conditions imposed, the li- 
bélant repaired to the f orward part of the main deck, and remained 
there until late at night. This place is described by him as being 
uninclosed, and exposed to the cold and fog. There was considér- 
able freight, consisting principally of cord wood, and quite a num- 
ber of coops containing chickens. There was no convenient place 
to rest, and he was not permitted to make himself comf ortable. He 
testified that some of the steerage passengers invited him to join in 
a game of cards, and that he made an effort to obtain a stool, but he 
was compelled to give it up, and was abused by a person connected 
with the vessel, and, by reason of his not being able to get a seat, 
had to give up the game. At supper time, he was notifled that his 
meal at the cabin table was ready for him, but he declined to go, 
ùnless his ticket was accepted. At a later hour, he was notifled 
that his berth was ready, but he again refused under the conditions 
imposed. He could obtain nothing from the steerage, by reason of 
the instruction of the purser, and, therefore, had to go without 
anything to eat It will also be remembered that he had not had 



THE WILLAMETTE VALLEY. 719 

any lunch. The weather on that nîght was rather foggy, damp, and 
cold, and spray would corne occasionally through the open ports. 
He stayed there until about 11 o'clock at night, and then sought 
more comfortable quarters in the lower part of the hold. This 
place was inf ested with rats, and was cold. He sat down on some 
baies of leather, and made himself as comfortable as he could. 
About 2 or 3 o'clock of the following morning, he became so 
chilled that he was compelled to move around. He went to the 
upper deck and walked for a while, and then bethought himself of 
the smoking and card room. He went in there, occupied a seat, and 
slept for a couple of hours, when he was f orced to vacate by reason 
of the fact that some one came in to clean up the room. This was 
about 5 o'clock on Sunday morning. He thereupon went on the 
main deck, where he remained for some time. About 6 or 7 o'clock 
he went to the purser and demanded the return of his money. The 
latter refused to give up the full |240 unless Gleason would pay for 
a flrst-class passage. The vessel, it seems, was due in San Francisco 
that morning, and was, in fact, at that time but a few miles outside 
the Heads. Gleason went to the steerage, and induced two of the 
steerage passengers to go with him to the purser, but the latter eut 
matters short by directing the latter to leave, giving as his rea- 
son that only cabin passengers were allowed there. Gleason then 
requested a cabin passenger to go with him, and witness the fact 
that he had asked for his money and presented his receipt therefor. 
In the présence of this gentleman he again demanded the return of 
his money, but the purser declined to give it up unless he would con- 
sent to pay for a flrst-class passage down. This Gleason positively 
refused to do, and the purser then stated that he would turn the 
money over to the agent in San Francisco, and that the libelant 
would hâve to settle with that person. Shortly after this épisode, 
the vessel arrived at San Francisco. The money was turned over to 
the agent there, and after several efforts and some interviews with 
that oflScial, the libelant finally succeeded in having the $240 re- 
turned to him in full on the following Tuesday. 

From this narration of the facts, it is évident that the libelant, al- 
though entitled to damages, has not been very greatly injured. It 
is true that he was put to considérable inconvenience and endured 
some hardship in having to pass the night without a comfortable 
berth, and undoubtedly suffered from thé want of his regular meals. 
But, it is to be observed, thèse privations were to a certain extent 
self-inflicted. He could hâve occupied flrst-class accommodations 
under protest. But this does not seem to hâve been suggested, nor 
did it occur to him. Still, his attitude in this regard cannot be 
said to debar him from any recovery, in view of the imperative 
condition imposed that he should pay a second time for the passage, 
when, as a matter of law and right, the ticket he held and presented 
entitled him to a flrst-class passage. But the undisputed fact re- 
mains that, although he offered to pay therefor, he was denied any 
food or accommodations as a steerage passenger, and for such dam- 
age as he may hâve suffered therefrom he is certainly entitled to 
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recover. The position in ^hich he was placed was undoubtedly un- 
pleasant, and one which. cârried with it a seûse of mortification and 
shame. Tlie contumely to which he was subjected and the indigni- 
ties he endurèd were certainly uncalled for, and aggravate the whole 
affair. 1 Wood, Mayne, Dam. p. 74, note. Whatever may he the 
mental distress he suffered, he does not appear to hâve sustained 
any particular physical injury. He claims to hâve contracted a sé- 
vère eold, from the eiïects of which he afterwards suffered consid- 
erably,-^to such an extent that he claims he was compelled to give 
up some employment he had obtained at the Midwinter Fair, and 
had to make application to a society in Tacoma, of which he was a 
member, for sick dues. He says he contracted a bad cough, and 
was otherwise physically distressed; but although he testifies that 
he visited a doctor, and took some medicine on his advice, yet that 
person.was not called to substantiate his statements in that regard. 
I am rather inclined to believe that he was suffering from nothing 
more than a very bad cold, contracted on the night he was without 
accommodations. It may be observed, however, that the libelant 
had been a member of the police force in Tacoma for a period of 
some three years, and that, as such, to use his own language, he 
"was out steady every night for a whole year • * * on the 
night patrol." He must hâve been, therefore, somewhat ac- 
customed ànd inured to cold and damp nights, and although, 
under the circumstances of this case, his exposure to the f oggy 
and damp weather was a hardship, yet it was not as great a hard- 
ship to him as it would hâve been to a frail and délicate person, 
Aside from his mental distress, the actual damage may be summed 
up thus: Hé had to pass the night without any accommodations 
whatever, exposed to the inclemency of the weather, by reason of 
which he suffered inconvenience and hardship, and contracted a 
severe cold, and he was not given anything to eat for nearly 24 
hours. Taking ail the facts of the case into considération, I think 
that |300 is a fair recompense for the damage he has sustained, 
and a decree in that amount, with costs, will be entered. 



THE LENA MOWBRAY. 

McDOWBLL v. THE LENA MOWBRAY. 

(District Court, S. D. Alabama, December 24, 1895.) 

1 MARrriME Liens— Wagbs gf Masteb and Eàrt Owner — State Stattttes. 

A State statuts giving a lien for master's wages (Code Ala. § 3054) will 

not be enforced by a fédéral court in favor of a master who is also a 

part ôwner, or -where the services were not rendered upon the crédit 6( 

the vessel.i ■ 

1 See Thompson V. Tllé J.'iD. Morton, 2 Ohio St. 31, 32; The Daniel Kaine, 
35' Fed. 785, and numerous citations; Patton v. The Randolph, Gilp. 457, 
458, Fed. Cas, No. 10,837; The Edith, i>4 U. S. 518; Abb. Shipp. (13th Ed.) 
870; 1 W. Rob. Adm. 399; The Brothers, 7 Fed. 878;. Kellum v. Emerson, 
Fed. Cas. No. 7,669. 
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2. Same— Pkesumptions. 

The presumption Is that the master trusts to the Personal crédit of the 
owner for his wages. The Atlas, 42 Fed. 793, followed. 

Tkis was a libel by John W. McDowell against tlie tug Lena Mow- 
bray to enf orce a claim for master's wages. 

G. L. Smith and W. D. McKinstry, for libelant 
Pillans, Torrey & Hanaw, for claimant. 

TOULMIN, District Judge. This is a libel for wages as master. 
The services for which wages are claimed were rendered in the home 
port of the tug. The libelant was a part owner of the tug, and 
operated her on the joint account of himself and one W. G. Catrell, 
the other owner. Under an agreement with his co-owner libelant 
was to receive $80 a month as master and pilot. He served some 
flve or six months, operated and managed the tug, purchased most of 
the supplies, made the disbursements out of the eamings, and kept 
the accounts of the vessel. Out of the earnings he paid himself $189 
on account of his wages as master, and he now sues the vessel in 
rem for. a balance of wages alleged to be due him. 

The controUing question presented for the court to décide is wheth- 
er a part owner of a vessel can maintain a suit in rem against her 
for wages as master. I think it is clear that a part owner has no 
maritime lien on his own vessel for advances or disbursements made 
by him on her account or for services rendered to her as master or 
otherwise. White v. Proceeds of The Americus, 19 Fed. 848; The 
Wyoming, 36 Fed. 493; Kellum v. Emerson, Fed. Cas. No. 7,669; 
The Larch, Id. 8,085. The contract under which the libelant per- 
formed the services was one to which he, as part owner of the tug, 
was a party, and upon which he is, himself, personally liable. In the 
case of Thompson v. The J. D. Morton, 59 Am. Dec. 662, which was 
a proceeding under a statute giving a lien against water craft, the 
court said: 

"The craft itself is endowed with no capacity to become a party to a con- 
tract. The law slmply authorizes the ciaft to be made liable upon seizure 
by a proceeding in rem. It is true the craft is nanled as the défendant in the 
proceeding, but this does not constitute it an artitlcial person with capacity 
to contract. This proceeding, therefore, Is only an accumulative remedy, 
given by the statute, for the recovery of a claim against the owner himself. 
To authorize the owner of a beat or vessel to institute a suit upon his own 
Uabllity and against his own property would be, to say the least of it, a gross 
absurdlty." 

By the maritime law the master has no lien on the ship for his 
wàges. But the state statute gives him a lien. The language of 
the statute is: 

"A lien is hereby created pn any shlp, steamboat or other craft * • • 
for the wages of the masters * * * of such ship, steamboat or water 
craft in préférence to other liens thereon, for debts contracted by or owing 
from the owners thereof." Code Ala. § 3054. 

This language clearly implies that the wages of a master of a sliip 
constitute a debt contracted by or owing from the owners thereof for 
the security of which a lien is given on the ship. The object of the 

v.7lF.no.5 — 46 
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maritime law is to provîde a convenient and efficient remedy by sub- 
jecting tbé liâbilîty of tbe véssel itsèlf, and thus avoid thé difliculty 
which sometimes exists of ascertàining and proceeding agalnst the 
owner or owners in person; and the object of the state statute is to 
put that local lien on a par with the gênerai maritime lien, that the 
creditors of the domestic vessel in her home port may be put on the 
same footing with creditors of a f oreign vessel and with creditors of 
the particular vessel in a foreign port. The Daisy Day, 40 Fed. 538. 

That the person having the demand has the option to proceed 
against the owner or the ship itself in any court of compétent juris- 
diction, I présume, will not be questioned. But there are qualifica- 
tions pertaining to maritime liens in gênerai which would limit the 
jurisdiction of the admiralty court in enforcing the lien given by the 
state statute. It is because the contract for the services is maritime 
that the admiralty court has and exercises any jurisdiction in the 
matter, and that court construes and enf orces the lien given by the 
state statute in harmony with the gênerai principles of the mari- 
time law. The local statute cannot enlarge the jurisdiction or 
scope of the gênerai admiralty law. The Samuel Marshall, 49 Fed. 
754; Id., 4 C. 0. A. 385, 54 Fed. 396. 

Under the gênerai maritime law the part owner is not entitled to 
a lien on his own ship, and I think it foUows that he has no such 
right of lien under the state statute. 

There is a question of fact involved in this case which, it seems 
to me, must carry the decree against the libelant irrespective of 
the principles of law to which I hâve already adverted, and that 
is that it does not appear f rom the pi-oof that the libelant's services 
were rendered on the crédit of the vessel. A maritime lien against 
a vessel for services created by a state statute will not be enf orced 
by the United States courts unless the services were rendered on 
the crédit of the vessel. The Samuel Marshall, 4 0. 0. A. 385, 54 
Fed. 396; S. H. Harmon Lumber Go. v. Lighters Nos. 27 and 28, 
6 0. 0. A. 493, 57 Fed. 664. One seeking to enforce against a ves- 
sel such lien must establish by proof that crédit was given to 
the vessel and not to the owner. ; The Samuel Marshall, 49 Fed. 
754. The presumption is that a master trusts to the personal 
crédit of the owner. The Atlas, 42 Fed. 793. The only proof on 
the subject in this case tends to show that the libelant looked to the 
earnings of the tug for his compensation. It shows that he paid him- 
self , out of the earnings of the tùg, ail the money he ever received 
on account of his wages. Irrespectiye, then, of the principle of mari- 
time law that a part owner has no lien on his ship for compensation 
for his services to her, the libelant is not entitled to recover, because 
of his failure to establish by proof that crédit was given to the 
vessel. My opinion is that whatever claim he may hâve on the 
ground alleged must form one of the items of an account to be taken 
of the earnings and expenses of the tug, and which cannot be taken 
in this court for want of jurisdiction. The libel must, therefore, be 
dismissed, and it is so ordered. 
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THB NICARAGUA. 

ORR & LAIJBBNHEIMER 00., Limited, v. THB NICARAGUA. 

(District Court, S. D. Alabama. Aprll 11, 1895.) 

No. 693. 

1. Charteb Pahtt— When Ship is Demised. 

By a charter party the owners were to provide ail provisions, wages, 
consular, shipping, and diseharglng fées of the offlcers and crew, pay for 
Insurance of the vessel, and for ail room aua deck stores, maintain the 
ship In efficient working condition, and victual and provide for ail pas- 
sengers,— charterers paylng a flxed sum for each passenger per day. The 
charterers were to provide coal, pay port charges, pilotages, agencies, and 
commissions, and expenses or ladlng, but were not to be responslble for 
Improper stowage. They were to bave at their disposai ail the steamer's 
holds and decks, and ail places of loadlng and passenger accommoda- 
tion, reserving only sufliclent space for the crew, tackle, provisions, stores, 
and fuel. The captain was to be appointed by the owners, but to be 
at the direction of the charterers In respect to employment, agency, or 
other arrangements. Held, that thls was not a démise of the vessel, as 
the owners did not part with the possession, command, and navigation 
of her. 

8. Samb— Agency dp Mastbr. 

Under such charter party the captain was the agent of the owners of 
the vessel, and it was his business to get suitable papers and proper en- 
trance permlts to the ports withln the charter llmits; and any error or 
default of his In that respect was chargeable upon the owners. 

8. BAMB— LlABIIilTT FOR Loss OF Cakgo. 

A steamer was chartered, by a charter party not amountlng to a démise, 
expressly to carry perishable cargoes of fruits, etc., from Central America 
to Mobile. The charter party provided that the master should prose- 
cute the voyages with the utmost dlspateh, and that the steamer should 
not stop to assist or tow any vessel liable to cause détention, except 
for the purpose of saving human llfe. At Blueflelds, Nicaragua, the 
master took on board as a passenger, wlthout the direction of the char- 
terers' agent, a person not in danger of his llfe, who waa wlthout the 
health eertlficate which the master knew was requlred by the quaran- 
tlne authoritles at Mobile; and for lack of such eertlficate the vessel was 
detained in quarantine at that place untU the cargo was lost by détériora- 
tion. HM, that the ship was liable therefor to the charterera 

This was a libel in rem by the Orr & Laubenheimer Company, 
Limited, against the Norwegian steamship Nicaragua, to recover 
under a charter party for the loss by détérioration of perishable 
cargo during détention of the vessel in quarantine at the port of 
Mobile. 

Llbelants, fruit Importers at Mobile, Ala., were the charterers of the steamer 
Nicaragua. She was chartered under a time charter party made in New Or- 
léans, La., for the tropical fruit trade,— that is to say, to bring bananas and 
like fruit to Mobile from Central America,— and the carrying of any lawful 
merchandlse and passengers, as far as accommodations would allow, as the 
charterers or their agents should direct. The charter party, among other 
things, provided that: 

"(1) That the owners shall provide and pay for ail provisions, wages. and 
consular, shipping, and diseharglng fées of captain, offlcers, engineers, fire- 
men, and crew; shall pay for the Insurance of the vessel; also for ail 
engine room and deck stores; and maintain her In a thoroughly efficient 
State, In hull and machinery, for and during the services, guarantying to 
maintain the bollers in a condition to bear a working pressure of at least 
60 pounds <and thls pressure to be carried continuously), during the whole 
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term of thls charter; and vlctual and provlde for ail passengers In the best 
manner aceording to their class, eharterers paylng at the rate of one dollar 
and fifty cents per day for each flrst-class passenger, and one dollar per 
day for laborers and secohd-class passengers. 

"(2) That the Charterers shaJl pay and . provide for ail the coal, port char- 
ges, pilotages, agencies, and commissions, and the charterers shall accept 
and pay for ail coal in the steamer's bunliers on delivery, at the current 
marliet rate of New Orléans per ton, and the owners shall, on expiration of 
this charter party,:.pay for ail coal left in bunkers at the current marlset 
priées at the respective ports where she is delivered to them. It is under- 
stood thajt the steamer must hâve sufficient coal In bunliers on delivery to 
take her to a United States Gulf port. 

"(3) That the charterers shall pay for the use of said vessel (£475) four 
hundred and seventy-flve pounds sterling, lump sum, per calendar month, 
commencing jErom noon of Monday, August 14th, after the vessel is ready 
as above, and reported at the custom house, and placed with clear holds 
at charterers' disposai, and at and after the same rates from any part of a 
month, hireto continue from the time specifled for termina ting the charter 
until her delivery to ov^ners (unless lost) at a port in United States. 
*' - . * *: * ♦ * 

"(6) That the cargo or cargoiçs shall be laden and [or] discharged by 
charterers at their expense, under the direction of the master, but charter- 
ers shall not be responsible for improper stowage with the assistance of 
the steamer's crew and tackle in any docks and [or] at any wharves and 
[or] places th^t, the charterers or their agents may direct, provided the 
steamer cah always safely lie afloa,t at ail times of tlde. 

"(T) That tlie. whole reach of the steamer's holds, decks (consistent with 
seaworthinéss), and ail places of ioading and passenger accommodation of 
the steamer (hot bèing moré than she can reasonably carry and stow), 
shall be at the charterers' disposai, reservjng only proper and sufficient 
space for the ship's offlcers; çj-ew, tackle, provisions, stores, and fuel. 

"(8) That the captaln shall ' prpsecute his voyages with the utmost dis- 
patch, and take every advantàge of wind, by uslng the sâils, with a yiew 
tô eeonofflize fuel, and shall render alf possible assistance with ship's crew 
and boats. " , 

"(9) That the çaptàin, although àppointed by owners, shall be under the 
orders and direction of the charterers as regards employment, agency, or 
other arrangements; and the charterers hereby agrée to mdepinify the owners 
from ail conséquences or llabilities , that may arise from the captain sign- 
iug bills of lad^ngi or otherwlse complying with their orders and direc- 
tions. ; , ,' 

• '■ ■ ' * * * • • 

"(11) That t^ie charterers shall hâve permission to appoint a supercargo, 
who shall acCômpany this, steamer, and be furnished, free of charge, with 
same fare as daptalh,' and accommodations in cabin, and to see that voy- 
ages are prosëcuted With the .utmost dispatch. 

"(12) That the master shall be furnished from tIme to time with ail 
requisite instructions and sailing directions, and shall keep a full and 
correct log of the voyage or voyages, which are always to be open to the 
inspection of the charterers or their agents. 

«, * * *' *• 

"(14) That in the event of loss of time from deficiency of men and stores, 
want of repairs, breakdown of machinery, or stranding, or damage or 
other causes appertaining tb the duties of the owners, preventing the work- 
Ihg of the steanier in her ordinary capacity for more than twenty-four hours, 
the payment of hire shall cease until she be again in an efficient state to ré- 
sume her service, àhd' should she, in conséquence of such deficiency, want 
of repairs, breakdown, or other causes, put into any port other than that 
to which she is bound, the port charges, pilotages, etc., at such ports shall 
be borne b.v the steamer's owners; but should the vessel be driven into port 
or to anchorage by stress of weather, or from any accident to the cargo, 
such détention or loss of time shall be at the charterers' risk and expense. 
Also, If any loss of time, from crew or stores not being on board in time, 
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or f rom repairs to huU and machinery, whlch are for owners' account, not 
being complète after cargo and coals are on board, and hour of saillng bas 
been fixed by charterers, and notice given to captaln, the tlme lost is for 
steamer's account. 

"(15) That should the vessel be lost, any hlre paid in advance, and not 
earned (reckoning from the date of her loss), shall be retumed to the char- 
terers, with interest from date of loss. The aet of God, public enemies, fire, 
restralnts of princes, rulers, and people, and ail other dangers and accidents 
of the seas. rivers, machinery, boilers, and steam navigation throughout this 
charter party always excepted. 

• •••«• 

"(26) That on account of the perlshable nature of the cargoes that thia 
steamer Is intended to carry, she Is not allowed to stop to pick up any 
wreck, or in any way asslst or tow any vessel, when by so doing she is lia- 
ble to be detained, uniess only in order to save human life. AU salvages 
and derelicts for owners' and charterers' joint beneflt in equal shares. 
* • • • • • 

"(28) The steamer must provide a crew consisting of men vcho hâve had 
yelloT# fever, or hâve been în places where yellow fever bas been épidémie 
to such extent as vfill satisfy the board of health that they are acclimated. 
The sbip and crew must in ail respect be such as wlll meet the require- 
ments of the Louislana state lx)ard of health. 

"(29) Penalty for nonperformance of this contract, estimated amount of 
damages." 

The vessel was originally chartered to Steinhardt & Co. on August 21, 
1S93, for six months, and this charter was on the same day transferred by 
indorsement in writing tp Orr & Laubenheimer, the predecessors of the Orr 
& Laubenheimer Company, who, in their turn, turned over ail the assets of 
their firm to the said Orr & Laubenheimer Company, a corporation, in July, 
1894. No new charter party or written extension of the old charter party 
had been entered into at the expiration of the six months for which the 
vessel was originally chartered; but the vessel was nevertheless used and 
run as bef ore for the said Orr & Laubenheimer Company, they paying the 
same hire as they had hîtherto done during the six months succeeding the 
expiration of the charter, acco^rding to the terms of the original charter. 
Libelants, in August, 1894, shipped on the said steamer at Blueflelds, for 
Mobile, and consigned to themselves, a cargo of bananas. This was during 
the quarantine season on the Gulf coast of the United States. G. Nicolaysen 
was the master of the said steamer. He was familiar with the quarantine 
régulations at Mobile, which required détention and fumigation of ships 
at that period of the year, arrlving with passengers not specially authorized 
by the quarantine authorities to enter, and was familiar with the perlshable 
quality of the cargo in his vessel's hold. He brought, on that voyage to 
Mobile, against the remonstrance of the quarantine agent at Blueflelds, a 
person by the name of John McCafferty, who appears to hâve been a news- 
paper correspondent, and an emissary of certain foreign résidents of the 
Mosquito Tieserve, to the United States. The conséquence of this act of the 
said master in bringing this person without authority of the quarantine 
board was the détention of the vessel, and the alleged loss to the owners 
of the cargo by its détérioration, and it was for this loss that they brought 
their suit against the vessel. 

Pillans, Torrey & Hanaw, for libelants. 
Gregory L. & H. T. Smith, for claimant. 

TOULMIN, District Judge. On due considération of the évi- 
dence and the law applicable thereto, I hâve reached the foJlow- 
ing conclusions: 

1. That the charter party, on which this suit is founded, was not 
a démise of the vessel. By its terms the gênerai owner did not 
part with the possession, command, and navigation of the vessel. 
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The langnage used shows no intent to transfer such possession, 
command, and control. The contract was for the use of the vessel 
by the chartérers for a specifled period of time. Reed v. U. S., 
11 Wall. 591; U. S. v. Shea, 152 U. S. 178, 14 Sup. Ct. 519; Leary 
T. U. S., 14 Wall. 607; Donahoe v. Kettell, Fed. Cas. No. 3,980; 
Drinkwater v. The Spartan, Fed. Cas. No. 4,085; Iron Co. v. Hunt- 
ley, 3 Asp. 501. 

2. That the captain was the agent of the owner of the vessel, 
whose business it was to get suitable papers and proper entrance 
permits to thç ports within the charter limits, and that any error 
or default of the master in that respect is chargeable upon the owner. 

3. That in August, 1894, there was a régulation of the Mobile 
quarantine board, in force in the port of Mobile, which required 
passengers from Blueflelds to hâve a health certificate or entrance 
permit from the quarantine physician at Blueflelds, in default of 
which any vessel bringing such passengers would be detained at 
the quarantine station. 

4. That the captain of the Nicaragua had knowledge of such rég- 
ulation, and with such knowledge brought the passenger, Mc- 
Calïerty, on hîs vessel from Blueflelds to Mobile without the requir- 
ed certiflcate or permit. 

5. That John A. Petersen was the agent of the libelants at Blue- 
flelds, with authority to receive the fare or passage money from 
passengers coming to Mobile on the steamer Nicaragua, and other 
steamers chartered and operated by the libelants in tite same trade, 
and perhaps with authority to order or direct the captains to 
bring passengers. That in tiiis instance he did not order or direct 
the captain of the Nicaragua to bring McCafferty as a passenger. 

6. McOaflerty testifies that he paid the money for his passage 
to Petersen, and that Petersen promised to make ail necessary ar- 
rangements for his passage, and sent him aboard of the Nicaragua. 
Petersen dénies this. The weight of évidence tends to support 
Petersen, at least on the issues as to the payment of the passage 
money to him, and as to sending him aboard of the ressel; and it 
is clear that Petersen did not make the necessary arrangements for 
McCafferty's passage to Mobile, whatever his promises or state- 
ments on that subject may hâve been. McCafferty testifles that, 
subséquent to Petersen's promise to make the necessary arrange- 
ments for his passage on the Nicaragua, he met Capt. Wiltbànk, 
and in speaking to him about his passage said to him, "How 
about quarantine?" Wiltbànk replied, "Petersen aijd myself can 
flx that." It appears from the évidence . that they did not flx it, 
and that the captain of the Nicaragua knew this when he took 
McCafferty as a passenger. 

7. The master of a vessel may deviate, by going ont of his course, 
or by delaying, in order to assist or save the lives on board another 
vessel in distress, or otherwise in péril from shipwreck. Not 
only does the law of the land and humanity demand this, but the 
charter party in this case provides for it. The respondent invokes 
this provision of the charter party, and also the principles of law 
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and humanity referred to as a justification for bringing McCaf- 
ferty from Bluefields to Mobile -witliout thie quarantine pliysician's 
certificate or pennit, and insists that this is a complète answer to 
the libelants' claim for the damages alleged to hâve been occasioned 
by reason of the vessel's delay at the quarantine station. McCaf- 
ferty was not shipwrecked. He was not on board another vessel 
in distress. The déviation, if it be a déviation, was not to assist 
or save his life. He says that he went on board the Nicaragua 
"as the représentative of the American résidents of Bluefields; 
that they proposed to him to return to the United States and 
champion their cause there; and that he reluctantly agreed to do 
so." It was on this mission, then, that he desired and took passage 
on the Nicaragua, and not to save his life. It does not satisfac- 
torily appear that his life was in danger. He was told that some 
person had said to one of his friends that he had better "look out, 
or he will get himself into a hole in the ground," and it appears 
that there were some threats against him by personal enemies, 
and it also appears that some American citizens, résident there, 
had been threatened with arrest and déportation, and McCafferty 
may hâve been one of the number thus threatened; but, so far 
as the évidence shows, the idea that he desired and sought passage 
on the Nicaragua to the United States to save his life arose after 
he was aboard the vessel, and when it appeared that he would not 
get the certificate or permit from the quarantine physician, and 
it was doubtful whether the captain of the vessel would take 
him without such permit. Then it was that appeals were made in 
his behalf, and the captain yielded and decided to take him. In 
the ordinary course of the voyage a déviation by the vessel to save 
life at sea is justifiable; but the particular circumstances of this 
case do not présent such a case of déviation. The Wells City, 10 
0. C. A. 123, 61 Fed. 857; Carv. Carr. by Sea, § 292. 

8. "One of the fundamental conditions of the contract was the 
obligation of the ship owner to be diligent in carrying the goods 
on the agreed voyage, and to carry them directly without any 
unnecessary déviation." The Wells City, supra. This obligation 
must be made good, unless prevented by the act of God, the law, 
or by the libelants. The B. F. Bruce, 50 Fed. 123. 

9. That the cargo of the Nicaragua was of a perishable nature, 
and that the master knew, or had reason to know, that it must 
necessarily suffer some decay or détérioration from delay in its 
transportation. 

10. That the respondent has failed to satisfy the court that the 
delay hère complained of was caused by the act of God, the law, 
or by the libelants. That the delay was caused by the act of God 
is not claimed, and that it was caused by law, or by the libelants 
or their agents, cannot be maintained on the particular facts of the 
case. The vessel must therefore make compensation for the loss 
inflicted on the cargo by the détention and delay complained of. 
This being unknown to the court, a référence must be had to as- 
certain it In the Shadwan Case, 4.9 Fed. 379, to which the court's 
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attention was particalarly called by the respondent, the -whole 
trouble grew primarily out of the charterer's diversion of the ship 
from the charter limits. He by a subcharter provided that the ship 
should go to a port outside of the charter limits. The court said: 

"In undertaklng to send the ship to ports outside the charter limits, it was 
the charterer's business, not the owners' business, to get suitable papers, 
and the persoïis employée! In doing that business were the charterer's agents, 
whether the master or other person. In diverting the ship to ports not al- 
lowed by the charter, the charterer took the risk of securing to the ship the 
proper entrance permits, "and is not entitled to charge any error of the master 
in that respect, If there was any, upon the owners. * * * ïhe owners 
were under no duty to obtain papers for Progresso [the port outside the chai'- 
ter limits], since they never authorized the ship to go there; and the master's 
defaults, if any, in dealing with the charterer in that regard, did not become 
the defaults of the owners." 

— ^Which clearly implies that if the vessel was operating and en- 
tering ports within the charter limits, it was the owners' business 
to get suitable papers or proper entrance permits, and that any 
error or default of the master in that respect would be charge- 
able upon the owners. The charter in that case, like the one in 
this, provided that "the captain shall be under the orders and direc- 
tion of the charterers as regards 'employment, agency, or other 
arrangements." This stipulation bound the master to observe any 
arrangement about the employment of the vessel, and any agency 
selected or authorized for the vessel, or other arrangements of 
that kind by the charterers, and if the libelants, or their duly- 
authorized agent, had made an arrangement for the passage of 
McCafferty on the Nicaragua, and had ordered or directed the cap- 
tain to take him as a passenger to Mobile, it would hâve been the 
duty of the captain to observe such arrangement, and to hâve 
obeyed the orders in respect thereto. Such is not this case, as 
made by the évidence. It shows a case of error on the part ot the 
master, which, in my opinion, is chargeable upon the owner. 
A decree will be entered for the libelants. 



THE BUEIPIDES. 
AMERICAN SUGAR-REPINING CO. v. THE EURIPIDES. 
(Circuit Court of Appeals, Second Circuit. Januarj 8, 1896.) 

No. 20. 

1. Shippikq— Damage Indirectlt Caused bt kats. 

Part of a cargo of sugar, on board the steamer B., was found, on her 
arrivai In port, to be damaged by sait water, escaping through a hole 
la a water-closet pipe. The pipe, which was of lead, extonded from the 
forecastle water-closet to a point in the vessel's side three or four feet 
above the water Une, thè openlng being protected by a valve. The pipe 
was flùshed with sea water from the pumps, at least once every day, and 
the water which dld the damage appéared to hâve escaped during such 
flushings through a hole gnawed by rats. Beld, that the damage so 
caused was not due to a sea péril, and that the vessel was liable therefor. 
S. Damage— Evidence. ^ 

Damages were clalmed for dépréciation In weight of the damaged bags 
of sugar. There was évidence of the weight of the damaged: bags, and 
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that some bags were entirely empty, but no direct évidence of the weight 
of the Sound bags. Held that, on such évidence, no allowance could be 
made for dépréciation of the damaged bags, but allowance might be made 
for the empty bags at the weight of the damaged ones as a minimum. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from a final decree of the district court, South- 
ern district of New York, entered December 22, 1894, in favor of 
libelant, against the Euripides and the claimant for $4,388.85, and 
against the sureties on her stipulation for value and costs in the 
sum of |3,750, for loss and damage to a cargo of sugar transported 
in the Euripides from Cienfuegos to New York, in Pebruary and 
March, 1892. The opinion of the district court upon the hearing is 
reported in 52 Ped. 161, and upon the confirmation of the commis- 
sioner's report in 63 Fed. 140. 

J. Parker Kirlin, for appellant. 
Chas. C. Burlingham, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The sugar, 13,999 bags, was stowed, 
part in the between decks, and part in the lower hold; and, upon 
breaking out cargo in New York, it appeared that 2,539 bags were 
damaged, and 88 were entirely empty. It was manifest that sait 
water had caused the loss. The ship showed that she had encoun- 
tered heavy weather, and claimed exemption from responsibility for 
the loss on the ground that it was caused by a péril of the sea. The 
district judge found, and we concur with him in such finding, that 
some of the water which came over her bows during the tempestu- 
ous weather she encountered worked down through the deck about 
the mast and ventilators, into the compartment below. That was 
a sea péril. Por the damage thus caused to some 300 bags libel- 
ant was not allowed to recover, and, as it has not appealed, the 
damage to thèse bags is out of the case. The ship also claimed that 
part of the damage was caused by water coming through the 
hatches, by reason of the battens being loosened by constant seas 
sweeping over the decks; but the proof does not sustain this con- 
tention. Undoubtedly, the main cause of damage was water which 
came through a hole in a water-closet pipe. This pipe ran from 
the forecastle water-closet, on the main deck, with a slight curve, 
down to an aperture of discharge in the ship's side, about a foot 
or mofe above the between decks, and some three or four feet above 
the water line. This aperture, which in heavy weather would be 
frequently under water, was protected against the influx of the sea 
from without by an automatic hinged valve. The last witness 
called upon the trial in the district court testified that this valve 
was battered into a bail, and inefficient to discharge its functions; 
but his testimony, taken as a whole, does not inspire confidence, and 
we are not satisfied that upon arrivai the valve was in any such con- 
dition of disrepair as would require renewal or overhauling. Of 
course, if the valve were in good order, the amount of watei- which 
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would be spurted into the aperture under impact 6î the seas would 
be too trifling te merit considération. 

The water-closet pipe was of lead, about four or flve incbes in di- 
ameter. In regular course, except when the weather made it im- 
practicable to do so, the water-closet was flushed, at least, once a 
day, with the hose used for washing the decks, the hose being kept 
there for two or three minutes at a time, and the water thus pumped 
in finding its escape through the pipe and valve. Upon arrivai, 
an oblong hole, about 2 inches by 1^, was found in the lower part of 
this pipe, not far from the ship's side. Of course, while this hole 
was there, the water which was used to flush the water-closet pipe 
would to a considérable estent flnd its way into the 'tween decks, 
instead of escaping through the valve, and it would seem that a 
large part of the damage to the cargo was thus caused. The steve- 
dore who broke out the cargo found partially empty bags, the con- 
tents escaping under action of the water, on the starboard side of 
the 'tween decks from the water-closet pipe, back to the wooden 
bulkhead between Nos. 1 and 2 'tween decks, and thence down to 
the bottom of the ship, thus tracing the course of the water from 
the hoîe in the pipe into the hold. The évidence is quite convincing 
that this hole was gnawed by rats, but damage to cargo directly 
caused by rats is not a sea péril; it is usually provided for by the 
"vermin" clause in bills of lading. And we see no good reason to 
lay down a différent rule where the action of the rats has so disar- 
ranged the interior appliances of the ship that water intentionally 
taken aboard does not flnd the outlet provided for it, but is diverted 
into the cargos "When a case arises where a hole, through which 
the sea forces its way into the ship from without, is made by ver- 
min from within, it will be time enough to discuss the case of Ham- 
ilton V. Pandorf, 12 App. Cas. 518, 528, cited in appellant's brief, 
where the damage was caused by the irruption of sea water from 
time to time through the injured pipe, caused by the rolling of the 
ship as she proceeded on her voyage. Inasmuch as the cargo was 
delivered in a damaged condition, and (disregarding the 300 baies 
under the ventilators, which hâve been already disposed of) it ap- 
pears that a large part of the damage was caused otherwise than by 
sea péril, and the ship fails to separate from the whole damage any 
portion which it can show afiSrmatively to hâve been damaged by 
sea péril, it was rightly held responsible for the whole damage, ex- 
cept the 300 bags. 

The damage was of two kinds: (a) Dépréciation in value, and 
(b) loss of weight. There seems to be no contention hère as to any 
error in the sum awarded for dépréciation, but appellant insists 
that there was not suflBcient proof produced to sustain the finding of 
$2,285.38 for loss of weight. In order to show how much sugar 
was lost, it was, of course, essential for the libelant to show how 
much was put on boaxd. The bills of lading admitted the receipt 
of "13,999 bags of centrifugal sugar, marked and numbered as per 
margin," with the clause "Weight and contents unknown." We 
agrée with the district judge that, where proof of the actual weight 
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at place of shipment is not procurable, a cargo owner may, with a 
cargo of this character, show the number and weights of sucb pack- 
ages as arrived intact, and, from the averages thus obtained, be 
entitled to the inference that the other bags of like marks were of 
like weights. In the absence of any évidence showing that such a 
cargo gains in weight, from moisture or other cause, during a sea 
voyage, such proof would not tend to charge the shipowner with 
more than he received. 

The appellant insists that there is suificient évidence to show that 
there were material différences in the average weight of the sound 
bags of différent marks, and that it was error to apply a uniform 
average of weight to the whole shipment. If such différences do 
appear, each différent mark should be averaged by itself ; but from 
the record before this court it is not clear that such différences 
existed. In the opinion of the district judge it is stated that "the 
Sound bags, numbering over 11,000, weighed on the average about 
330 pounds each." If eAàdence sustaining this statement were before 
the district court, it is not preserved in the record presented hère. 
ITpon the flrst hearing, before the commissioner, a statement of loss 
made up by appraisers, who had no personal knowledge of the 
weights, was offered in évidence. It contains the statement: "De- 
livered, 31,372 bags sound, weighing net 3,754,594, avg. 330.1612 
pounds." This statement of loss was objected to by claimant, on the 
express ground, among others, that it was based on weights which 
hâve not been proved. It was admitted by the commissioner. 
Libelants then called their dock superintendent, who testifled that 
the weighing was done by four men, — CoUins, McMurran, Drewes, 
and Goener, — and produced their original weigh books. Thèse were 
offered in évidence, and objected to, and subsequently marked for 
identification as "Libelant's Exhibits 2, 3, and 4 for Identification." 
CoUins was next called, and proved his weights in No. 2, which was 
then marked in évidence without objection. He further testifled 
from the book that he weighed 7,933 bags, which weighed 2,636,864 
pounds, but does not state whether they were sound or damaged. 
He weighed them just as they came out of the ship, and among those 
which came to him were 88 empty bags, besides the 7,933. McMur- 
ran next proved two pages in "Exhibit No. 4 for Identification," which 
he said contained the entries of the weights made by him, and thèse 
pages were marked "McMurran." He testifled that he weighed 256 
bags of the damaged sugar, but does not state how much they 
weighed. Drewes was next called. He testifled that he weighed 
damaged sugar only, and made entries in "No. 3 for Identiflcation." 
Thèse entries, a portion only of thosé contained in the book, were 
marked "Drewes." This witness further testifled that he weighed 
329 bags, which weighed 89,426 pounds. Goener was not called, nor 
is there any évidence in the record showing how many bags he 
weighed, nor how much they weighed. The other three witnesses 
accounted for 8,518 bags only. The record does not show that 
Exhibits 3 and 4 for identiflcation were ever put in évidence, ex- 
cept, possibly, as to the pages above referred to as marked "Me- 
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Murran" and "Drewes"; and neither those pages nor the book 
Exhibit 1^0. 2 is presented hère. Subsequently counsel for libelant 
oiïered a paper signed by William Eueger, showing some résulta 
of polariscope tests, but which seems not to hâve been put in évi- 
dence; and thereupon — 

"It Is admitted by counsel for claimant that the summary of the weigfaer's 
books, whlch hâve been offered in évidence, shows as follows: 

Damaged: 

256 bags, 78,92» Ibs. John McMurran, Weigher. 

329 " 89,426 " Charles H. Drewes, " 
1,954 " 643,982 " Goener, 

Damaged: 
2,539 bags & 812,336 gross 
Slack: 
88empty, 13,78T tare 



2,627 798,549 net 

"And counsel for libelant withdraws his claim for loss In welght of sugar.'* 

It is insisted by the appellant that this admission as to the sum- 
mary given above was couditional only upon libelant's withdrawal 
of its claim for loss in weight ; and when, upon the coming in of the 
master's report, libelant renewed its claim for loss in weight, claim- 
ant obtained leave to withdraw a concession made by him as to loss 
by dépréciation; and the case was sent to another commissioner, to 
take additional proof as to ail damages sustained by reason of the 
matters alleged in thelibel. Nofurther proof as to the weights of the 
bags delivered was put in, and to the commissioner's flndingthatthe 
11,372 Sound bags were weighed in New York, and f ound to average 
330.1612 pounds to the bag, the claimant duly excepted. It appears 
from the record that, except for the admission as to the summary 
above given, claimant persistently, and on every proper occasion, 
objected that there was not compétent évidence of the weight of the 
Sound bags. Even if the admission still stands in the case,— and, in 
the absence of a spécifie withdrawal of it before the case was closed 
before the commissioner, it should so stand, — ^the record is barren 
of proof as to the weight of the sound bags, for that summary is only 
of the weights of the damaged bags. Without such proof no proper 
average weight of a sound bag was proved, and, unless the sound 
weight is determined, it is not possible to flnd how much loss of sugar 
the weight of the damaged bags showed, It appears, however, that 
88 bags were entirely empty. While there is no sufladent proof to 
show what those bags weighed when sound, we concur with the dis- 
trict judge in the conclusion that the average weight of the damaged 
bags, which is shown by the êummary above, may properly be taken 
as the least measure of the contents of a sound bag, and approve his 
calculation that the loss of sugar from the empty bags was 26,664 
pounds. 

The decree of the district court is therefore reversed, with costs 
of this court. The case is remitted to the district court, with instruc- 
tions to decree in favor of the libelant for the dépréciation as already 
found, viz. $1,989.88, less $246.80, dépréciation on the 300 bags dam- 
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aged by water working through the ventilators. To the $1,743.08 
thus found should be added the value of the 26,664 pounds oî sugar 
lost from the 88 empty bags, with interest on the entire sum from 
March 5, 1892, and the costs of the district court. 

It is unnecessary to discuss the objection raised to the fonn of the 
decree, as the amount of the new decree will be less than the stipula- 
tion. 



In re WHITELAW et aL 

(District Court, N. D. California. January 8, 1896.) 

No. 11,156. 

Admiraltt— Limitation op Liability— Injunction asainst Suitb. 

A court of admiralty, in whicli is pendlng a proceeding for tlie limita- 
tion of the liability of a shipowner, under Rey. St. § 428ii et seq. (Act 
1851), may enjoin the prosecution of suits in state courts against such 
sliipowner; and the proliibition In Rev. St. § 720, does not apply to such 
injunctions. 

Pétition for a limitation of liability of the owners of the wrecking 
sciiooner Sampson, under the provisions of section 4282 et seq., 
Eev. St. Demurrer to pétition, and motion to dissolve the restrain- 
ing order issued upon the prayer of the pétition. Demurrer over- 
ruled, and motion denied. 

Nougues & Boone and H. K. McJunkin, for the motion. 

Page & Eells, opposed. 

MOREOW, District Judge. A pétition for a limitation of the lia- 
bility of the owners of the virecking schooner Sampson, under the 
provisions of sections 4282 et seq., Rev. St. U. S. (Act 1851), was 
flled in this court on April 10, 1895. In accordance with the prayer 
of the pétition, a monition returnable July 16, 1895, citing ail per- 
sons to appear who had any claims against said vessel, etc., or her 
owners, was issued; also an order restraining the prosecution of 
two suits pending in the state court against the owners of the ves- 
sel. Thereupon the plaintiffs in thèse suits filed their claims in 
this court against said vessel and her owners, and hâve demurred 
to the pétition, and also entered a motion to dissolve the restrain- 
ing order. The Only real question presented for décision by the 
demurrer and motion to dissolve is whether this court, having 
original and exclusive jurisdiction of the limitation of liability pro- 
ceedings, can enjoin the suits in the state court. It is to be ob- 
served that the suits in the state court were commenced prior to 
the institution of the proceedings to limit the liability of the own- 
ers. 

Section 720, Rev. St., is cited in support of the motion to dissolve. 
It provides as f ollows : 

"The writ of injunction shall not be granted by any court of the United 
States, to stay proceedings in any court of a state, except in cases where 
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such Iiijunctl<>n may be authorlzed by any law relatlng to proceedlngs In 
bankrnptcy." 

This provision, as originally enacted, and contained in the flfth 
section of the act of March 2, 1793 (1 Stat. 335), did not include tlie 
exception relative to bankruptcy proceedings; otherwise it is sub- 
stantially the same. Following the rule of interprétation contained 
in the maxim, "Expressio unius est exclusio alterius," the provision 
would seem to apply to ail proceedings other than those specially 
excepted, and would therefore be applicable to a proceeding to 
limit the liability of shipov?ners under the act of 1851, in view of 
the f act that the only exception specified is that relating to "proceed- 
ings in bankruptcy." But when we corne to examine critically the 
language of the act limiting the liability of shipowners, and the dé- 
cisions and rules of the suprême court providing a method of pro- 
cédure, among which the writ of injunction forms an orderly part, 
and when we consider the plain object and scope of the proceedings, 
and the benefits to be reached thereby, there will, I think, be little, 
if any, doubt that section 720 is inapplicable. 

In the first place, it has been determined that the limited liability 
act of 1851 "is nothing more than the old maritime rule, adminis- 
tered in courts of admiralty in ail countries except England, f rom 
time immémorial; and, if it were not so, the subject-matter itself is 
one that belongs to the department of maritime law." Providence, 
etc., S. S. Co. V. Hill Manufg Co., 109 U. S. 578, 3 Sup. Gt. 379, 617. 

In Butler v. Steamship Ce, 130 U. S. 555, 9 Sup. Ct. 612, it was 
said: 

"The law of llmlted liability, as we hâve frequently had occasion to 
assert, was enacted by congress as a part of the maritime law of thls 
couûtry, and therefore Is coextenslve, In Its opération, wlth the whole ter- 
ritorial domain of that law." 

Norwich Co. v. Wright, 13 Wall. 104, 127; The Lottawanna, 21 
Wall. 558, 577; The Scotland, 105 U, S. 24, 29, 31. 

The act of 1851 did not designate the court in which the proceed- 
ings to limit the liability of the shipowners should be instituted, nor 
did it specify any regular method of procédure. When the act was 
reproduced in the Eevised Statutes, in sections 4282 et seq., thèse 
deficiencies were not supplied. But the suprême court has settled 
any question of doubt in that connection, and rendered the act efQ- 
cient in its workings. In the case of Norwich Co. v. Wright, 13 
Wall. 104, where the act seems to hâve first come up for considéra- 
tion before the suprême court, it was held that, although the act did 
not specify in which court the proceedings to obtain the beneflt of 
the limitation of liability should be instituted, yet that no court is 
better adapted than a court of admiralty to grant the relief contem- 
plated by the act, and that, therefore, the district courts, as courts 
of admiralty, had original and exclusive jurisdiction of the proceed- 
ings. It is also now well settled that such proceedings in the ap- 
propriate district court of the United States supersede ail other acts 
and suits for the same loss or damage in the state or fédéral courts, 
upon the matter being properly pleaded therein, and that the effect 
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of sucli prpceeding in superseding otlier actions and suîts does not 
dépend upon the award of an injunction by the district court, but 
upon the object and Intrinsic character of the proceedings them- 
selves and the express language of the act of congress. Providence, 
etc., S. S. Co. V. Hill Manuf'g Co., supra; Butler v. Steamship Co., 
supra. It is also clear that the act contemplated that there should 
be but one litigation; that the shipowner should establish his right 
to a limitation of his liability; and that the claimants for damages 
should contest such application, and présent and litigate their claims 
against the res or fund, and against the owner thereof, in one and 
the same suit or proceeding. 
As was said in Butler v. Steamship Co., supra: 

"The bénéficient object of the law In enabllng the shipowner to bring ail 
parties Into concourse who bave daims arising out of the disaster or loss, 
and thus to prevent a multiplicity of actions, and to adjust the liability to 
the value of the shlp and freight, bas been commented on In several cases 
that bave corne up before this court, notably In the cases of Norwich Oo. 
V. Wright, 13 Wall. 104, and Providence, etc., S. S. Co. v. Hill Manuf'g Co.. 
109 U. S. 578, 3 Sup. Ct. 3T9, 617." 

That there should not be any proceedings in other courts is plain 
from the provision eontained in section 4285, Rev. St. U. S. This 
section, after providing for a transfer of the interest of the owners 
in the vessel and freight to a trustée for the benefit of the claimants, 
reads: "From and after which transfer ail claims and proceedings 
against the owner or owners shall cease." While the act does not, 
in terms, provide for the process of injunction, yet it is évident that 
the suprême court regarded such proceeding as implied and included 
in the peremptory provision that "ail claims and proceedings against 
the owner or owners shall cease." 

In speaking of the proper course to be pursued to obtain the ben- 
efit of the act, Mr. Justice Bradley, in Norwich Co. .v. Wright, supra, 
said: 

"Havlng done this [flled a pétition for limitation of liability, and surren- 
dered the ship and freight], the shipowner wlll be entitled to a monition 
against ail persons to appear and intervene pro intéresse suo, and to an or- 
der restraining the prosecutlon of other suits. If an action should be 
brought in a state court, the shipowner should file a libel In admiralty, with 
a like surrender or deposit of the fund, and either plead the fact in bar in 
the state court or procure an order from the district court to restrain the 
further prosecutlon of the suit. The court having jurisdiction of the case, 
under and by vlrtue of the act of congress, would bave the right to enforee 
Its jurisdiction, and to ascertain and détermine the rlghts of the parties. 
For aiding parties in this behalf, and facilitating proceedings in the dis- 
trict courts, we bave prepared some rules which will be announced at an 
early day." 

Thèse rules were promulgated shortly after (May 6, 1872), and are 
known as rules 54, 55, 56, and 57 of the gênerai admiralty rules. 
Eule 54, after providing for the fliing of a libel or pétition in the 
proper district court of the United States, and the différent methods 
that may be pursued to place the res or fund within the jurisdiction 
of the court, and the issuing of a monition against ail persons claim- 
ing damages, etc., concludes thus: 
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"And tbe said court shall, also, on the application of the sald owner or 
owners, makë an order to restrain the furttier prosecutlon of ail and any 
suit or sulta against sald owner or owners in respect to any snch claim or 
claims." 

In Pijovidence, etc., S. S. Co. v. Hill Manufg Co., supra, the right 
of the suprême court to make rules regulating the procédure in lim- 
itation of liability proceedings was reafflrmed; and the importance 
of provîding for a restraining order, although not referred to in ex- 
press terms, îs, nevertheless, plainly manifest from the following 
quotation of their language. The court say : 

"We hâve deemed it proper to examine thus fuUy the foundation on 
which the rules adopted in December term, 1871, were based, beeause, if 
those rules are valid and blnding (as we deem them to be), It is hardly pos- 
sible to read them in connection with the act of 1851 without perceiving 
that, after proceedings hâve been commenced in the proper district court 
In pursuance thereof, the prosecutlon pari passu of distinct suits in différent 
courts, or even in the same court by sepamte claimants, . against the ship- 
owners, Is, and must necessarily be, utterly répugnant to such proceedings, 
and subversive of their object and purpose." 

In that case the power of the district courts to issue injunctions 
to stay proceed.ings in state courts, in view of the provision in the 
judiciary açt of 1793 (1 Stat. 335) that no injunction should be 
granted by United States courts "to stay proceedings in any court of 
a state," was considered, and it was held that such courts undoubt- 
edly possessed the power. The reasons given for so holding were 
that the act of 1851 was a statute subséquent to the judiciary act of 
1793; and as, in and by its terms, it prpvided that "ail claims and 
proceedings against the owners shall cease" upon certain prelimi- 
nary steps required by the act having been complied with, it there- 
fore limited the opération of the provision in the judiciary act to 
that estent. It is to be observed that the suprême court based its 
décision upon the provision in the judiciary act as originally enacted, 
and not as it was'amended when reproduced in the Revised Statutes 
as section 720, with the exception appended relating to bankruptcy 
proceedings. Though this décision was rendered in 1883, and there- 
fore subséquent to the adoption of the Eevised Statutes and the 
amendment of section 720, still the court expressly limited its inter- 
prétation and décision upon the question there raised to the provi- 
sion as originally enacted, for the reason that the writ in that case 
had been issued prior to the adoption of the Revised Statutes, and 
was therefore unaffected by any change in the law introduced in 
the revision. It, however, referred to the légal effect of the intro- 
duction of the exception relating to bankruptcy proceedings in the 
following words: 

"Under the rule of 'expressio unius,' this express exception may be urged 
as having the efCect of excluding any other exception, though it is observa- 
ble that the injunction clause in the act of 1851 is presen'ed without change 
in section 4285 of the Revised Statutes, and will probably be construed as 
having its original elïect, due to its chronological relation to the act of 
1793." 

Bnt in Re Long Island, etc., Transportation Co., 5 Fed. 599, the 
section, as amended, came up for considération, and the question in- 
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volved in thîs case arose there, and was directly passed upon. 
Judge Choate, of the district court for the Southern district of New 
York, gave the matter careful investigation, and came to the conclu- 
sion that section 720 was limited in its application by what may 
aptly be termed "the injunction clause" of the limited liability act, 
viz.: "Ail claims and proceedings against the owner shall cease." 
The reasons upon which the learned judge arrived at that conclu- 
sion are so clearly stated that I shall quote f rom his opinion at some 
length, He says: 

"But it Is still insisted, as to the restraining order, that, whatever may 
be the jurisdiction of this court, it is prohibited by Rev. St. § 720. This sec- 
tion is a re-enactment, with some change of language, of the tifth section 
of the act of March 2, 1793 (1 Stat. 335). The question thus raised, so far as 
it depended on the original statute of 1793, is disposed of, so far as this 
court Is concerned, in favor of the power to restrain the suits conformably 
to the rules of the suprême couil; by the décision in the case of The Oceanus 
(In re Providence, etc., Steamshlp Ce), 6 Ben. 131 [Fed. Cas. No. 11,451]. 
* • * The question is whether the introduction of this exception into sec- 
tion 720, as to laws relating to banlcruptcy, is to be deemed to taise away 
the power to restrain given in the original act by what has been held to 
be the necessary Implication of the words 'after such transfer ail claims 
and proceedings against the owner shall cease,' which were re-enacted with- 
out change in section 4285. Whatever tlie eft'ect of section 720, section 4285 
effectually deprives the state court before which such claim or proceeding 
is pendlng of ail jurisdiction. The only question is, on which court Is im- 
posed the duty or conferred the power to issue a restraining order, if a 
restraining order shall be necessary to prevent the plalntifC in such suit 
from proceeding with his suit? It cannot be supposed that this was to re- 
main on the statute bock a mère brutum fulmen, with no power to carry 
it into efCect and see that it was executed. Clearly, as to any suit pendlng 
in a fédéral court, the duty would remain where it was before, and the 
court in which the limited liability proceeding was pendlng would Issue 
the restraining order. It would be so unusual and questionable an exercise 
of législative power by congress to make a direction requiring state courts 
to issue such a restraining order that I think nothing short of the most 
expliclt déclaration of an intent to do so would justify the conclusion that 
such an intent existed. It is most improbable, too, that the necessary 
power to cany into elïect the grant of exclusive jurisdiction to a court of 
the United States, clearly intended to be exercised by some authority, should 
not be conferred upon the court whose jurisdiction and wliose suitors are 
to be defended against interférence. It is very llkely that the person who 
framed section 720 overlooked the fact that there was another law in force 
besides the laws relating to bankruptcy under which the courts of the United 
States could restrain proceedings already commenced in a state court; but 
In View of the fact that this other law was embodied In the same ré- 
vision, that its meaning and force were determined by décisions of the 
courts, and that it must be presumed to bave been re-enacted with the same 
meaning, I think the change made in section 720 is not sufficient to show 
an intention to take away anything from the meaning of section 4285. 
Section 720 has obviously its principal application to the restraint of sults 
whlch, but for the injunction, the state court would hâve jurisdiction to go 
on with and détermine. This is true with regard to suits against the bank- 
rupt, stayed under the bankrupt law, and generally where a party is by the 
rules of equity entitled to enjoin a défendant from godng on with a prior 
suit, The peculiarity of this case is that the suit stayed is one in which, 
by the express terms of an act of congress, the state court is absolutely 
without jurisdiction to proceed. There are not, therefore, the same reasons 
of public policy in this case as in the cases more particularly provided for 
in section 720, for prohibiting the issue of the Injunction or restraining or- 
der. It does not interfère with any exercise of jurisdiction which could 

V.7lF.no.5— 47 
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otherwlse bè dalmed by the state court, and Is not Ukely to lead to un- 
seemly conflicts between the fédéral and the state tribunale, to prevent 
whlch Is underetood to hâve been the original purpose of this prohlbitory 
législation. So positive Is the language of section 4285 that It may be doubt- 
ed whether, after the transfer therein provided for, the state court could 
make any order whatever In the cause, even one restralnlng the plalntlff 
from Its further prosecutlon. On the whole, therefore, construlng the two 
sections together, I think thls court may stlU restraln, by Its order pendlng 
thls suit, parties who hâve commenced actions In the state court from pro- 
ceeding further therein. • • * 'the suggestion that the court whlch flrst 
obtalns jurisdictlon of a matter has the rlght to go on and détermine the cause 
has no force In a case where, by a valid statute, a court subsequently obtain- 
Ing jurisdictlon Is vested wlth exclusive jurisdictlon," 

See, also, The Amsterdam, 23 Fed. 112. 

In the case of The Tolchester, 42 Fed. 180, the right of the district 
court, after it has in its possession the fund to be distributed, to 
issue an injunction, was also placed upon the principle adopted by 
the suprême court in Dietzsch v. Huidekoper, 103 U. S. 494, and it 
was said: 

"The district court has possession of the only fund to whlch the claim- 
ants hâve a rlght to resort.lor the payment of their clalm. It Is the only 
court compétent to settle, by a decree blndlng upon ail parties Interested, 
the question of right of the shlpowner to hâve hls Uabillty limited. The 
Injunction would therefore appear to be, as In the case of Dietzsch v. 
Huidekoper, andllary to Its administration of that fund, and necessary to 
prevent Its judgment and Its proceeding from belng nugatory." 

The irrésistible conclusion, both upon reason and authority, la, 
therefore, that the provision in section 4285 that "ail claims and pro- 
ceedings against the owner shall cease" is paramount to section 720, 
and is not affected by it. 

It is also urged that the suite in the state court should not be en- 
joined, because they are personal actions against the owners, char- 
ging privity of knowledge. This argument is based upon the pro- 
vision In the act which, upon proof of personal neglect or privity 
of knowledge of the tort on the part of the owner, withholds the ben- 
eflt of a limitation of liability. But this argument fails, for the 
plein reason that that is precisely one of the questions which the dis- 
trict court is to détermine. It is the very proposition which must 
flrst be settled in order to décide whether the owners are entitled to 
a limitation of their liability or not. Mère allégations of personal 
négligence and privity of knowledge cannot impair the exclusive ju- 
risdiction of the district courts over proceedings to limit the liabil- 
ity of shipowners. Another reason, which is conclusive, is found 
in the fact that the act does not except, either directly or by im- 
plication, Personal actions charging the owners with privity of 
knowledge and personal neglect. Such an exception would most 
certainly be contrary to the spirit and intent of the act. If allowed, 
it would effectually frustrate the intention of congress to dis- 
pose of ail claims for damages, and litigate the right of the ship- 
owner to a limitation of his liability in one and the same proceed- 
ing. In many cases the averment of personal négligence and priv- 
ity of knowledge on the part of the owners would be a mère subter- 
fuge, to avoid the limitation of liability proceedings. 
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The same question was raised in Re Long Island, etc., Transporta- 
tion Oo., supra, and it was thus disposed of : 

"But to argue tbat a passenger or shlpper can maintaln. a suit In the state 
court pendlng the proceedlngs In this court, because tte eomplaint In the 
state coixrt allèges a case of damage or losa occurring with the prlvity or 
knowledge of the owner, or by hls négligence, and therefore not a case 
wlthln the protection of the statute, Is to overlook the fact that the chief 
object of the statute was to submlt that very question, whether the damage 
or loss was so Incurred, once for ail, and as between the owners and ail 
the passengers and shlppers, to the admlralty court; and that It was to 
make the jurlsdiction of this court to détermine that question effectuai that 
the statute provided that, upon the Institution of the proceeding and the 
transfer of the vessel, ail clalms and proceedlngs against the owner should 
cease." 

In Butler v. Steamship Co., 130 U. S. 552, 9 Sup. Ct. 612, the su- 
prême court say: 

"Allégations that the owners themselves were in fault cannot affect the 
jurlsdiction of the court to entertaln a cause of limited liability, for that is 
one of the principal Issues to be trled In such a cause." 

The demurrer also makes the further objection to the pétition, 
that it does not state facts sufiScient to entitle the owners to avait 
themselves of the benefit of a limitation of liability under the act 
and its amendments. There is nothing in this last ground of 
demurrer. 

The demurrer will therefore be overruled, and the motion to dis- 
solve the restraining order denied; and it is so ordered. 



EGBBRT v. ST. PAUL FIRE & MARINE INS. CO. 

(District Court, S. D. New York. December 24, 1895.) 

Mabinb Insurance— Towagb Pomct— Warbantibs. 

A towage poliey Insured the owner of a tug agatnst loss or damage 
whlch the tug "might become legally llable for from any accident caused 
by collision and for strandlng." The pollcy also contained the foUowlng: 
"Warranted by the assured that the steam tug with her tow shall not go 
ont of the usual and regular ehannels, and also warranted free from loss, 
damage, or expenses caused by or arising from so dolng, or from ignorance 
on the part of the master or pilot as to any port or place the said steam 
tug may use, or from want of ordlnary care or skill." Held that, as thèse 
warrantles, if literally eonstrued, would cover ail the grounds upon which 
the tug could become liable to third parties, and would consequently not 
bind the insurer to any liability whatever, they should be eonstrued as 
referrlng to the gênerai qualifications of the master and pilot In respect to 
knowledge, care, and skill, and not as warrantlng against single acts of 
error, négligence, or mistake, and as warranting that the tug, in going 
from place to place, should go by way of the usual and regular channel; 
and that, consequently, they did not cover an Instance in whlch, whlle 
going by the usual channel, the tug, through some error or négligence of 
her offleers, went too near the shore for the draught of her tow, and 
Btranded It on a rock. 

This was a libel by Alice P. Egbert against the St. Paul ^ire & 
Marine Insurance Company to recover indemnity on a towago policv. 



740 FBDEEAL EEPOETEE, Vol. 71. 

Chas. M. Hough, for libelant. 
Chas. C. Burlingliam, for respondent. 

BEOWN, District Judge. The afcove libel was filed to recover 
indemnity upon a towage policy issued by the défendant company to 
A. W. Egbert, insuring him "against such loss or damage as the 
steam tug Samuel W. Morris might become legally liable for from 
any accident caused by collision and for stranding," as stated in the 
policy. 

During the continuance of the policy the tug, on the 9th day of 
August, 1893, upon a trip from Brooklyn to Newark, with the canal 
boat J. B. Devine in tow àlongside, ran the tow upon a rock in the 
Kill Ton Kull, at a point about 200 feet south from the Bergen 
Point lighthouse. For the loss thereby occasioned to the tow and 
her cargo the Morris was subsequently held liable upon the ground 
that the shore on the Bergen Point side was known to be rocky; 
that the tug proceeded too near the light and should hâve gone more 
to the southward where there was abundance of water. The S. 
W. Morris, 59 Fed. 616. 

Thè rock on which the tow struck was a small one, projecting 
considerably above the bottom. This particular rock was not known 
to the pilot, though he was a compétent person, of reasonable skill 
and knowledge. But the bottom there was known to be rocky, 
and it was, in fact, so rocky that when the sunken tow was raised 
chains could not be swept along' under it. Boats of 7-feet draft, 
like the tow in this instance, should be taken about 300 feet from 
the light. Fishing vessels and others of small draft were, how- 
ever, accustomed to go in this water, and even much nearer to the 
Bergen Point light. There was no buoy to mark the line of the rocky 
bottom, nor was there any defined channel way. 

The risk and liability which the défendant company assumed is 
stated in the policy as follows: 

"This Insurance is to fully indemnlfy the assured for loss and damage 
arising from or growing ont of any accident caused by collisioa, and for 
stranding, resulting from any cause whatever, to any other vessel or veS' 
sels, their freights and cargoes (or each or any of them) for which said steam 
tug or its owners may be legally liable. • • • It is expressly understood 
and agreed that this Insurance does not In any way apply to or cover any 
rIsk or risks op the huU of the steam tug, nor on any other vessel, nor on 
any cargo or îreight owned by the assured. * * * Should any loss or 
damage happen during the period Insured as aforesaid this company shall 
not be liable, unless the liability of the said steam tug for such loss or dam- 
age is determined by a suit at law, or otherwise, as this company may elect. 
* • * Warranted by the assured, that the steam tug with her tow shall 
not go ont of the usual and regular channels, and also warranted free from 
loss, damage or expenses caused by or arising from so doing, or from igno- 
rance on the part of the master or pilot as to any port or place the said steam 
tug may use, or from want of ordlnary care or skill." 

The défense to the présent libel is that the Morris violated the 
warranty last quoted, viz. that she should not go out of the usual 
and regular channels; and that the accident arose solely from the 
fact that she did go out of the proper channel for such craft as 
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she had in tow, and too near to the lighthouse over the rocky bot- 
tom, through want of ordinary care and skill. 

I am of the opinion that this clause does net exempt the défend- 
ant from liability in the présent case. The only object of this 
policy was to insure against négligence or mistalîe on the part of 
the oificers or crew of the tug. The policy expressly excludes ail 
Insurance of the tug itself, or of any cargo, or freight owned by the 
assured. The policy is entitled "Tower's Liability." But the tug 
does not guaranty or insure anything to the tow, except reasonable 
knowledge, care and skill. Her liability is only for négligence or 
incompetency; and the latter, being within the control of the owner 
by providing a proper vessel and compétent ofiBcers and crew, is 
expressly excluded from the policy by other clauses. The policy 
is in the common form of such pdlicies, and they hâve come into 
genera:l use. It is plain that their sole object, and the whole 
scope of their obligation, are to indemnify the owner against lia- 
bility to others arising through such négligence, miscalculation, or 
errors in navigation as are beyond the owner's power to foresee 
or prevent. To obtain this indemnity the owner pays a heavy pre- 
mium, which in this case amounted to 6 per cent, per annum upon 
the valuation of the tug. The conditions and the warranties of the 
policy must be construed, if possible, in harmony with its évident 
gênerai purpose, and not so as to reduce the Insurance practically 
to nothing. 

If the warranty against loss arising from the "want of ordinary 
care and skill" be construed as referring to every particular act 
of navigation that may involve the tug in liability, then the policy 
for àll practical uses might as well never hâve been written; be- 
càuse nothing would be left for the policy to operate upon, since 
the tug can never be liable to others under the gênerai terms of the 
policy, except for some act involving want of ordinary care and 
skill. It would never take effect at ail, and be nothing but a snare 
and a fraud, which must be presumed to be contrary to the intent 
of both parties. In such a dilemma, if no other construction of 
this clause were possible, I think this condition should be treated 
as voîd, because wholly répugnant to the clear intent of the contract. 
2 Pars. Cont. 2(5. 

It is the duty of the court, therefore, to seek some other reason- 
able construction that the language may be capable of receiving, 
which will give effect to the évident gênerai purpose of the con- 
tract. 2 Pars. Cont. 16-18. Such a construction is suggested by 
the clause preceding the one in question, which requires that the 
master and pilot shall hâve knowledge of the port, and warrants 
against loss from lack of it. And so the following clause as to "or- 
dinary care and skill" may fairly be construed as meaning that the 
master shall be a person possessing the necessary qualifications of 
ordinary care and skill; and that the assured warrants against 
loss arising from the want of those gênerai qualifications, but not 
that the master and pilot shall never be remiss in a particular in- 
stance. Id. 12. Both clauses are to be construed as referring to 
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the gênerai qualifications of the master and pilot as respects knowl- 
edge, care and skill, but not as warranting against single acts of 
possible error, négligence or mistake. The most intelligent and the 
most careful and skillful may at times be remiss; and it was this 
liability that the policy was designed to cover, provided the master 
and pilot were persons of knowledge, care and skill. 

This construction is further supported by the fact that while 
the next two warranties provide for a duly licensed master and 
pilot, and that the tug shall be "well found in anchor cable, rig- 
ging, tackle and apparel," there is no other clause than the one in 
question which would warrant the actual possession by the master 
and pilot of the requisite character for knowledge, skill and judg- 
ment to insure prudent navigation. 

In iike manner the warranty "not to go out of the usual and reg- 
ular channel" cannot be interpreted as a warranty that the tug 
shall never, through any fault or error of navigation, get out of 
the proper depth of water. The Insurance against liability from 
stranding precludes any such construction, for there can never be 
stranding where there is plenty of water. What is meant by this 
clause is that in going from place to place the vessel shall go by way 
of the usual and regular channel, and shall not intentionally take 
any unusùal channel or any route out of the usual course, but shall 
pursue the ordinary and accustomed route. 

In the présent case, the ordinary route and the usual channel 
were taken. But the channel had no defined limits. It was not 
buoyed. What was a fit distance from shore for vessels of one 
draft might be unfit and outside of the proper channel way for ves- 
sels of deeper draft. The Morris, with a tow drawing 7 f eet, should 
hâve gone 50 or 100 f eet more to the southward, in the deeper water ; 
but in going 50 or 100 feet too near shore she did not go in any 
différent channel, nor did she go "out of the usual channel" in 
the sensé of this policy, for there was but one channel, and for ves- 
sels of a little lighter draft this channel was in common use much 
nearer shore than the Morris went. 

In a word, the accident arose while the Morris was going by 
the usual channel ; but through some miscalculation or inattention 
of the master, or through misunderstanding as to the exact draft 
of the tow, she got 50 or 100 feet too near shore, and so the tow 
stranded upon a projecting rock. This was precisely one of the 
risks which the policy was designed to cover. 

Decree for the libelant, with costs. 



LA HKSBAYB. 

NATIONAL STEAMSHIP 00., Limited, v. LA HBSBAYE. 

(District Court, D. New York. January 6, 1896.) 

Salvaob Compensation— Towaqb. 

A steamer of about 2,800 tons, worth $100,000, bound from London to 
New Yort, wlthout passengers, found another steamer, bound for the 
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aame port, of about the same sizê and value, wMeh had lost her rudder, 
and was slgnaJing for towage. As the vessel was toc large to be towed 
without a rudder, it was arrangea that she should tow the salvlng vessel, 
the latter acting as a rudder for her. In thls manner they proceeded to 
New York, a distance of 1,100 miles; the service occupying uiue days, and 
the salving vessel losing a little over four days. There was much rough 
weather, and the hawser parted three times. The service was difflcult, 
owing to the necessity for regulating the speed of the tow so as to keep 
the hawser tant, but at not too great a tension. It did not appear that the 
delay occasioned any dérangement in the salving vessel's business. Helà, 
that $8^000 was a proper award. 

This was a libel by the National Steamship Company, Limited, 
against the tank steamer La Hesbaye, to recover compensation for 
salvage services. 

Wing, Putnam & Burlingham, for claimants. 
John Chetwood, for libelant. 

BBOWN, District Judge. At about 5 o'clock in the afternoon of 
the 8th of March, 1893, as the libelant's freight steamer Spain was 
on her way from London to this port, she found the tank steamer 
La Hesbaye in need of assistance at a distance of about 1,100 miles 
from New York. La Hesbaye was in ballast, bonnd from Antwerp 
to New York. At about 2 o'clock of the day before she had broken 
her rudder post, and lost her rudder. During the 27 hours follow- 
ing before the Spain came to her assistance, she had made about 68 
miles. The Spain went to her assistance in answer to signais of dis- 
tress, asking for towage. The two steamships were about the same 
size; La Hesbaye being 2,519 tons gross, the Spain 2,794, and each, 
according to the stipulation in the cause, were of the value of 
$100,000. La Hesbaye being deemed too large a steamer to be 
towed without a rudder by the Spain, it was agreed that the Spain 
should go behind and aet as a rudder while towed by La Hesbaye, 
The hawser from the Spain was attached, and the towing began 
on the evening of the 8th ; but soon af ter starting, the hawser part- 
ed near the thimble through which it ran, and further work was 
suspended until the next day. The following morning another haw- 
ser from La Hesbaye was joined to that of the Spain, and the tow- 
age resumed. At flrst it was proposed to go to Halifax, the near- 
est port; but on the 12th it was concluded to continue on to New 
York, the destination of both vessels, where both arrived on the 
17th, after nine days of towage, and without any further damage 
sustained by either. The time lost by the Spain in this service was 
a little over four days. She had no passengers, and it does not 
appear that this delay occasioned any dérangement in her gênerai 
business. 

The service of the Spain was doubtless a highly meritorious one. 
La Hesbaye was in a helpless condition. Her sails could not be 
used to any advantage; and the vessel being light was unmanage- 
able, except in favorable weather. It was also the stormy season 
of the year. During the nine days of towage there was much rough 
weather and one night of dense fog. 
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The master of the Thingvalla testified that a smaller vessel than 
tlie Spain, and even a flshing schooner, might hâve been more serv- 
iceable as a rudder. Other witiiesses express a difterent opinion. 
This does not much affect the question, I thinlf, for no other vessel 
was at hand. 

The service, I am also satisfied, was one of no small difflculty. 
The hawser parted three times, and the necessity of regulating the 
superior speed of the Spain to that of La Hesbaye, so as to keep 
the hawser tant but not at too great a tension or so as to require 
too much towage from La Hesbaye, was a matter requiring con- 
stant watchfulness, and made the work more difificult and trying for 
the Spain than ordinary towage would hâve been. During the 
whole time ail on board were kept in readiness for immédiate ac- 
tion, and the watches were doubled. The lack, also, of any inter- 
national rule for indicating by signais a tow at sea during fog, 
increased to some extent the danger to the Spain during fog, inas- 
much as she had to rely upon the signais of La Hesbaye, a cable's 
length ahead. Though some of the other difificulties in the towage 
were no doubt owing to the speed of the Spain under her own en- 
gines, this I think is not to be considered as a fault on her part, 
but rather as a difflculty inhérent in such an unusual undertaking 
under the existing circumstances. 

The case has, however, no such features as seem to me tO; de- 
mand a very large award. In the case of The Gallego, 30 Fed. 
271, the property saved was $476,764, and the vessel was drifting 
rudderless along a lee shore. Hère there was no such immédiate 
danger. The salving ship was there also worth twice as much, 
lôst thrice as much time, and missed her regular sailing day. In, 
the case of The Hekla, 62 Fed. 941, there were 843 passengers on 
board; the value of the ship and freight subject to salvage was 
upwards of |200,000; the America, the salving vessel, was double 
the value of the Spain, and she turned back upon her course, and 
was detained three times as long. The service there seems also 
to hâve been one of more difflculty, and the master in that case 
"received severe injury in its performance." In the case of The 
Dania, 70 Fed. 398, recently decided by Judge Benedict, the towage 
was less than in this case; but the value of the Dania and cargo 
was over four times as great, and the Dania had on board 402 
passengers, while hère there were none. 

Taking ail the circumstances into account, and having référ- 
ence to the above cases and to others so far as analogies serve, 
I think that $8,000 will be a proper award in the présent case. See 
The Florence, 6.5 Fed. 248, and cases there cited. Of this amount 
$5,600 should go to the owners and |2,400 to the master, officers and 
crew. Ont of the last I allow, flrst, |300 to the master, and direct 
the residue to be divided among the master, officers and crew, in 
proportion to their wages, with costs. 
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THE U W. PERRY. 

(District Oouri:, B. D. Wlsconsln. February 3, 1896.) 

1. Salvage Compensation— Dereltct. 

In the case of a derellct, even If the salvage services hâve been very 
merltorioua, the fact that the vessel and cargo saved are of slight value, 
and Insufficient even to compensate the salvors for their labor, does not 
authorlze the court to award them the entire proceeds, especially where a 
claimant appears; for salvage, in its nature, Implies a benefit to the owner 
of the property, and if he receives nothing, to deny him any share, is to 
repudiate the doctrine of salvage. 

S. SaMB— NAT0RB OF Salvage Interbst. 

Salvage constitutes an interest in the property saved, and is subject to 
the risk of subséquent dépréciation of the value of the property by sub- 
séquent accidents or otherwise. 

8. Samb— Compensation. 

Where a derellct vessel was stranded in the harbor after the rendltion 
of salvage services, whereby large expenses were incurred, so that the 
net proceeds were insufficient even to compensate the salvors for their 
work and labor, held that 75 per cent, of the net proceeds should be 
awarded. 

In admiralty, 

The Flint & Père Marquette Eailway Company filed a libel against tho 
schooner L. W. Perry and her cargo of tan bark for the salvage services ren- 
dered by the steamer F. & P. M. No. 1. An answer and a pétition are filed 
by the claimants of the cargo, but no claimant of the schooner appears. 
The vessel foundered in the harbor Immediately upon her arrivai, and the 
principal part of the expense in the marshal's charges arose from the 
necessary lightering of the cargo and for services of tugs, as the wreck 
was obstructing the channel. By stipulation, an order was entered for the 
sale; forthwith, of vessel and cargo. The vessel sold for $76, and the 
cargo for $250.23, and application is made for distribution of the net pro- 
ceeds. The Ubelant insists upon allowance of the entire net proceeds for sal- 
vage, and the claimants of the cargo pétition for award to them of at least 
one-half the proceeds arising therefrom. The schooner L. W. Perry, laden 
with tan bark, was so damaged by collision upon the open waters of Lake 
Michigan that she became water-logged, and was abandoned by her crew. 
The steamer F. & P. M. No. 1, owned by the Ubelant, and engaged in the 
carriage of passengers and freight, while on her voyage from Chicago to Man- 
istee, on the moniing of November 15, 1895, fell in with this derelict about 25 
miles N. N. B. of the port of Milwaukee; a storm which then prevailed hav- 
ing drlven the steamer out of her usual course. Discovering the condition of 
the schooner, she was taken in tow, and the steamer put about for Milwaukee, 
the nearest port. The disabled vessel was delivered to a tug at the harbor 
entrance without serions difflculty, but grounded in mid-channel on arrivai 
inslde. The steamer departed from her voyage, and was d,etained one day 
by thIs service, and about $100 a day would be her actual expense, aside 
from the value of the service rendered. 

Van Dyke, Van Dyke & Carter, for salvors. 
M. C. Krause, for owner of cargo. 

SEAMAN, District Judge (after stating the f acts). The main dif- 
ficulty in this casé arises from the inadequacy of the fond to fur- 
nish reasonable compensation for the service rendered, owing to the 
condition of the vessel and the cargo, and the expenses necessarily 
incurred to make them available for sale. It is undisputed that the 
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schooner was derelict when taken up by the steamer; that it waa a 
volunteer service, not reïerable to contract, and clearly a case of 
salvage; tl^atj although not involving serions po-il, the service was 
of spécial merit, becanse the schooner was adrift in the track of 
maritime commerce, and during a storm, imperiling other navigat- 
ors through the absence of control, lights, or warning, and the 
steamer departed from her voyage at considérable expense, delay, 
and risk, and conferred benefit upon the public, as well as upon the 
owners of the salved property. 

Without regard to the élément of reward which is intended by 
the salvage allowance, it is manifest that rémunération pro opère et 
labore would be placed in excess of the fund hère, if such basis were 
allowable. Therefore, it is contended on behalf of the libelant that 
the en tire sum remaining should be awarded for the salvage service; 
and, as supporting such claim, they cite The Zealand, 1 Lowell, 1, 
Ped. Cas. No. 18,205, and The William Hamilton, 3 Hagg. Adm. 168. 
In those cases there was an award to salvors of the net proceeds, 
and in Llewellyn v. Two Anchors & Ohains, 1 Ben, 81, Fed. Cas. 
No. 8,428, there is like disposition; but in each the fact is noted 
that no claimant of the salved property appeared, and in the opinion 
in The Zealand, Judge Lowell states, as ground for the allowance, 
the "distinct refusai by the owner to claim," and that if he had ap- 
peared he "should not feel at liberty to make the order." Thèse 
décisions are of eminent authority in the admiralty, but, so far as 
relates to the proceeds of the cargo, which is the principal subject 
of controversy hère, are not applicable, because the claimants appear 
and contest the daim. 

While salvage is of the nature of a reward for meritorious service, 
and for détermination of its amount the interests of the public and 
the encouragement of others to undertake like service are taken 
into considieration, as well as the risk incurred, and the value of the 
property saved, and where the proceeds for division are small, the 
proportion of allowance to the ealvor may be enlarged to answer 
thèse purposes, nevertheless, the doctrine of salvage requires, as a 
prerequisite to any allowance, that the service "must be productive 
of some benefit to the owners of the property salved; for, however 
meritorious the exertions of alleged salvors may be, if they are not 
attended with benefit to the owners, they cannot be compensated 
as such." Àbb. Shipp. (London Ed., 1892) 722. The claim of the 
libelant can only be supported as one for salvage. It does not con- 
stitute a personal demand,upon quantum meruit, against the owners, 
but gives an interest in the property saved, which entitles the salvor 
to a libéral share of the proceeds. Allowance of the whole cannot 
be made without repudiating the doctrine of salvage; and, as re- 
marked by Judge Betts, in The Waterloo, 1 Blatchf, & H. 114, Fed. 
Cas. Nb. 17,257, "would be a return to the barbarous practice of 
giving the flnder ail he finds." There must be a residuum secured 
to the owner. "His rights are not to be deemed derelict." Id. In 
Smith V. The Joseph Stewart, Crabbe, 218, Fed. Cas. No. 13,070, a 
similar claim was denied, and it is pertinently said in the opinion: 
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"If the salvors are to take ail, the loss would be as total to the 
owner as if his property had been swallowed up by the sea;" in 
effect, the owner would be required "to pay for saving when nothing 
is saved." 

One of the grounds for liberality in salvage awards is the risk as- 
sumed by the salvor, — that he can hâve no recompense for service 
or expense unless he is successful in the rescue of property, and 
that his reward must be within the measure of his success. He 
obtains an interest in the property, and in its proceeds when sold,but 
accompanied by the same risk of any misfortune or dépréciation 
which may occur to reduce its value. In other words, he can only 
hâve a portion in any event; and the fact that his exertions were 
meritorious, and that their actual value, or the expense actually in- 
curred, exceeded the amount produced by the service, cannot ope- 
rate to absorb the entire proceeds against the established rules of 
salvage. The Cari Schurz, 2 Plip. 330, Ped. Cas. No. 2,444. There- 
fore, the application to that extent must be denied; but, in consid- 
ération of the circumstances, and of the small amount remaining, 
the salvor should obtain the utmost which can be awarded. This 
is not limited to a moiety, as contended on behalf of the claimants, 
but may be placed at such portion as will make the best approach to 
the purpose of salvage allowance. Post v. Jones, 19 How. 150; 
Smith T. The Joseph Stewart, Crabbe, 218, Ped. Cas. No. 13,070; Two 
Hundred and Ten Barrels of Oil, 1 Spr. 91, Ped. Cas. No. 14,297; 
The William Smith, 59 Ped. 615. In this view, three-fourths of the 
net proceeds of both vessel and cargo, after deducting the expenses 
and costs apportioned against each, will be awarded to the libelant 
for salvage. 



THE FRED. SCHLESINGER 
(District Court, N. D. New ïork. January 25, 1896.) 

1. Collision— Yacht Sunk in Channel— Dan&kb Signals. 

The use of pièces of wood and two partly submerged buckets, together 
wlth a whlte pocket handkerchlef attached to the end of a bamboo pôle, 
held Insufflclent aa danger signals to Indlcate the présence of a yacht 
sunk under 18 feet of water In a frequented channel. To charge other 
vessels wlth négligence in runnlng upon the yacht, It was the duty of 
those In charge of her to station a staunch sea beat by the wreck untll 
It could be removed. 

2. Same— Prksumptions. 

ïhe fact that portions of a yacht sunk In s channel came to the surface 
shortly after a certain steamer passed, does not ralse so strong a pre- 
Bumption that she ran upon the wreck as to overcome the testimony of 
those upon the steamer, and a tug towing her, that they passed from 70 
to 100 feet to one side of the flag marklng the wreck. 

On the evening of August 20, 1895, the steam yacht Bung Broth- 
ers sank in the outer harbor of Buffalo, in or near what is known 
as the Reading Channel. She was about 50 feet in length and 10 
feet beam, with an open cabin or awning extending over nearly her 
entire length. The Schlesinger is a propeller 335 feet long, 44 feet 
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beam, and, on the day in question, her draft was about 16| feet. 
On thie morning of August 21st, at about 11 o'clock, the wreck was 
discovered and its position indicated by anclioring tliereto parts of 
two oars, two buckets partly submerged, and a bamboo pôle from 
wliich floated a small white flag such as is used by fishermen to in- 
dicate the location of their nets. The Schlesinger left her dock be- 
tween 12 and 1 o'clock in tow of the tug Gee bound up the lake. 
After passing the north end of the Erie Basin wall she took the 
usual course for the red light at the end of the breakwater. The 
libelants contend that the Schlesinger ran into the wreck and caused 
the damage subsequently discovered. The claimant insists that the 
Schlesinger and tug passed from 75 to 100 feet to the southward of 
the wreck. During the afternoon and erening of August 21st the 
wrecking tug Fem was at work on the wreck, preparing to raise or 
rempve her, and at 9 o'clock in the evening the large tug Davis, in 
connection with the Fern, pulled thé wreck along the bottom of the 
lake several hundred feet to a point behind the breakwater, where 
she rested iintil the morning of August 22d, when she was raised 
by means of çhains, fastened around her at each end, and towed to 
a dry dock. On the evening that the yacht went down there was 
considérable «ea running. s ' Within five minutes after the disaster 
the tug Maytham,:drawing, 10 feet and 3 inches, came to the rescue 
of the passengers and cruised in the vicinity for some time. It is 
not impossible that she may hâve collided with the wreck. It is 
also in évidence that dragging the wreck along the 'bottom of the 
lake and raising her by steam power in the manner ref erred to was 
suiBcient toprodtice the damage. complained of. 

Urban C. Bell, for libelants. 
Harvey L. Brown, for claimant. 

COXE, District Judge. It must be admitted that a vessel lying 
under 18 fepttOf water at thç bottonj; of a frequented channel is 
not in a partîcularly favorable position to maintain a collision suit 
Such awreck directiyin the track of passing vessels is a most danger- 
ous menace tO, navigation. Eegard for her own safety, as well as for 
the safety of otJbçrs, should compel.those responsible for her to make 
her présence known by plain and unmistakable signais. The énly 
means takento mark the wredk of thé Eung Brothers was a small 
white flag about the size of a pocket handkerchief at the end of a 
bamboo pôle. It was a signal such as fishermen use to marlv the 
location of their nets. There were also some pièces. of wood and 
two buckets partly submerged anchored to the wreck and IJoating 
in its immédiate vicinity. The flag was, howevçr, the only signal 
that could be sèen for any considérable distance. This was wliolly 
inadéquate as a warning signal. It did not necessarily indicate 
danger or announce the présence of a wreck. Ifit had any sig- 
niûcance at ail it meant that a fisherman's net was spread at that 
point. A red flag is a signal of danger, a white flâg of safety. It 
was clearly fhe duty of the owners of the Eung Brothers, if they 
wished to avpid the charge of négligence, to hâve a tug or some 
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other staunch sea boat stand bj the wreck until sbe could be prop- 
erly buoyed or moved out of the channel. No authority lias been 
cited or found bj the court holding that such signais as the Rung 
Brothers displayed are suiScient to mark a wreck. The burden is 
strongly upon the libelants to show that they were free from négli- 
gence in this regard. They hâve not borne the burden. 

But assuming that passing vessels were chargeable with notice 
of the location of the wreck, the burden is still on the libelants to 
eatisfy the court, first, that the Schlesinger struck the wreck, and, 
second, that the blow caused the injury whieh was discovered on the 
following day. The libelants' case, upon both propositions, is based 
largely upon inference and conjecture. Those on the tug and on 
the steamer were unquestionably in Ihe best position to know the 
course pursued, and they unité in saying that they saw the white 
flag and passed from 70 to 100 feet to the left of it. The libelants' 
witnesses were none of them in a position where they could discern 
with necessary précision the course of the propeller. Certainly 
they could not tell the course as accurately as those on the propeller 
herself. Indeed, the main argument of which collision is predicated 
is founded on the fact that portions of the wreck came to the sur- 
face soon after the Schlesinger passed. It is contended that the 
presumption is strong that this resulted from a blow given by the 
Schlesinger. Undoubtedly this would be so in the absence of testi- 
mony to the contrary, but it is insufScient to overcome the positive, 
and preponderating testimony on the part of the claimant that the 
Schlesinger could not hâve struck thé wreck. Indeed, it seems eti- 
dent that if the propeller hàd passed between the buoys, as the libel- 
ants contend, the yacht, instead of being twisted, would hâve been 
reduced to kindling wood. The propeller was dragging on the bot- 
tom ail the way out and was proceeding at the rate of three or four 
miles an hour. Had shé struck the long, narrow, and lightly built 
yacht a square or even a glancing blow, it is certain that instead of 
being injured the yacht would hâve been destroyed. Again, assum- 
ing the fact of collision, there is notbing but the most inconclusive 
inference to show the character and extent of the blow. The Rung 
Brothers was raîsed the second day after she foundered. Duriiig 
the interval she had been dragged for several hundred feet alorig 
the bottom of the lake; she had been hoisted by steam power with 
chains around her bow and stern ; three tugs had been working di- 
rectly over her, one of them in a choppy sea, and several other 
vessels beside the Schlesinger must hâve passed through the Read- 
ing Channel. The injury to the wreck might hâve resulted from 
thèse causes or any of them. Upon what theory would the court be 
justifled in attributing it wholly to the Schlesinger? 

The libel must be dismissed, flrst, for the reason that îf there were 
a collision it was due to the négligence of the libelants in f aiïing to 
indicate by sufficient signais the location of the wreck. Second, the 
burden is upon the libelants to establish the fact of collision by a 
prépondérance of testimony. Not only hâve they failed in this, but 
the weight of évidence is to the effect that the Schlesinger passed at 
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least 70 feet to the southward of the wreck. And, third, assuming 
the Schlesinger struck the wreck there is nothing but inference to 
show that she caused the damage described. The libel is dismissed. 



ALLIANCE TRUST 00. v. MASTIN et al. 
(Circuit Court of Appeals, Eighth Circuit December 2, 1895.) 

No. 679. 

Appeal from ttie Circuit Court of the United States for the Western Dis- 
trict of Missouri. 

John D. S. Cook and A. N. Gossett, for appellant. 
. Hugh C. Ward and L. 0. Krauthoff, for appellees. 

Dismissed, wltb costs, on motion of counsel for appellant. 



0. A. GHIO & BROS. WHOLESALE) LIQUOR 00. T. HOSTETTBR 00. 

(two cases). 

(Circuit Court of Appeals, Eighth Circuit January 16, 1896.) 

Nos. 699, 700. 

Appeals from the Circuit Court of the United States for the Bastern District 
of Missouri. 
Robert B. CoUlns, for appellants. 
George Denison and A. H. Clarke, for appellee. 
Dismissed, with costs, on motion of counsel for appellants. 



OLBAVELAND v. CAMPBELL PRINTING-PRESS & MANUFACiTUR- 

ING CO. 

(Circuit Court of Appeals, Eighth Circuit, Jannai7 21, 1896.) 

No. 705. 

In Errer to the Circuit Court of the United States for the District of Colorado. 
James B. Belford and Thomas Ward, Jr., for plaintlff in error. 
r. A. Williams and G. W, Whltford, for défendant in error. 
Dismissed, wlth costs, per stipulation of counseL 



FARMERS' LOAN & TRUST CO. et al, v. HOLLY MANUF'G CO. 

(Circuit Court of Appeals, Eighth Circuit October 21, 1895.) 

No. 722. 

Appeal from the Circuit Court of the United States for the District of Ne- 
braska. 

Charles Offutt, for appellee. 

No opinion. Doeketed and dismissed, pursuant to the slxteenth rule (11 0. 
O. A. CYl., 47 Fed. Tiii.), on motion of counsel for appellee. 
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GOURDAIN T. UNITED STATES. 

(Circuit Court of Appeals, Blghth Circuit October 2, 1895.) 

No. 646. 

In Brror to the District Court of the United States for the District of 
Kansas. 

R. B. Welch, Henry Keeler, and J. W. Ady, for plaintiff in error. 

W. C. Perry, U. S. Atty., for the United States. 

No opinion. Dismissed, witliout costs to either party In tliis court, for 
want of jurisdlction, on motion of counsel for défendant In error. 



HUTCHINSON v. CITÏ OP HUTCHINSON. 

(Circuit Court of Appeals, Eightli Circuit. October 23, 1895.) 

No. 67& 

Appeal from the Circuit Court of the United States for the District of 
Kansas. 

W. H. Rossington and Charles Blood Smith, for appeliant. 

James McKlnstry and F. F. Prigg, for appellee. 

No opinion. Reversed, at the costs of appeliant, and remanded, wlth direc- 
tion to circuit court to remand the cause to the state court at the costs of the 
party remoying same. 



JOSEPH SCHLITZ BREWING CO. T. LEIFHEIT. 

(Circuit Court of Appeals, Elghth Circuit. October 23, 1805.) 

No. 685. 

In Error to the Circuit Court of the United States for the Northern District 
of lowa. 

Henry Riekei, for plaintiff in error. 

Timothy Brown, for défendant in error. 

No opinion. Dismissed, wlth costs, for want of Jurisdlction, on motion of 
counsel for défendant in error. 



NATIONAL WATER WORKS CO. OF NEW YORK V. KANSAS CITÏ, MO. 

(Circuit Court of Appeals, Elghth Circuit September 2, 1895.) 

No. 697, 

Appeai from the Circuit Court of the United States for the Western District 
ef Missouri. 

O. O. Tlchenor, Gardlner Lathrop, and L. C. Krauthoff, for appellants. 

H. C. McDougai and Frank Hagerman, for appellee. 

Reversed, with costs, per stipulation of parties, and remanded for further 
proceedings. 
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PARKS V. BOARD OF COM'RS OF WYANDOTTB COUNTT, KAN. 
(Circuit Court of Appeals, Elglitli Circuit September 30, 1895.) 

No. 571. 

In Brror to the Circuit Court of the United States for the District of Kansas. 

Winfleld Freeman, for plaintift' in errer. 

Henry McGrew, George B. Watson, and A. B. Watson, for défendant in 
error. 

Dismissed, with costs, pursuant to the twenty-third rule (11 C. C. A. cix., 47 
Fed. X.), for failure to print record, on motion of counsel for défendant in 
error. 



RUST et al. v. FARMERS' LOAN & TRUST 00. et al. 

(Circuit Court of Appeals, ISiglith Circuit. January 6, 1896.) 

No. 717. 

Appeal from the Circuit Court of the United States for the District' of Ne- 
braska. ... 
Charles OfCutt, for appellants. 

John L. Webster, for appellee American Water Works Co. of Illinois. 
Dismissed, without costs to appellee, on motion of appellants. 



SACHS et al. V. HUNDLEï. 

(Circuit Court of Appeais, Eighth Circuit January 23, 1896.) 

No. 750. 

In Error to the Circuit Court of the United States for the District of Colorado. 

No opinion. Docketed and dismissed, wlth costs, pursuant to the sixteenth 

rule (11 C. C. A. cvl., 47 Fed. viii.) on motion of counsel for défendant in error. 



TAYLOR V. TOLIER et al, 

(Circuit Court of Appeals, Sixth Circuit May 16, 1895.) 

No. 310. 

Appeal from the Circuit Court of the United States for the Eastern District 
of Tennessee. , 

Lawrence Maxwell, Jr., E. W. Kittredge, and Smith & Dicklnson, for appel- 
lant 

Henry Crawford, William R. Crawford, Butler, Stillman & Hubbard, and 
Edward Colston, for appellees. 

Dismissed by stipulation, each party paying his own costs. 
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PBOPLB ex rel. SWEENEÏ v. ROCK ISLAND & P. RT. CO. 

(Circuit Court, S. D. Illinois. January 13, 1896.) 

Remotal dp Causes— Fédéral Question— Interstate Commerce. 

Mandamus proceedlngs to compt'l a railroad engaged in Interstate com- 
merce to run its trains to a certain station in obédience to a state statute 
Involve a fédéral question, since a judgment therein may impose a burden 
on Interstate commei.'ce. 

At Law. 

Pétition by the people, on the relation of M. E. Sweeney, against 
the Rock Island & Pacific Railway Company for mandamus. The 
case was removed to tlie United States court on the pétition of the 
défendant. Plaintifl moves to remand. 

M. E. Sweeney, J. L. Hass, and W. H. Gest, for complainant 

Henry Curtis and Stevens & Horton, for défendant. 

GROSSCUP, District Judge. The relator flled in the circuit court 
of Rock Island county his pétition for mandamus to compel the de- 
fendant railroad corporation to run its passenger trains to the sta- 
tion originally established by it in the city of Rock Island. The 
railway company has flled a pétition to remove the case to this 
court, and the motion now is to remand the same to the state court. 

The original pétition, and the pétition for removal, read together, 
show that the défendant was first chartered by the législature of 
Illinois in 1847 to build and operate a railroad from the town of 
Rock Island to La Salle, with power to unité its Une with that of 
any other railroad, and to construct such other and latéral routes 
as might be deemed necessary or expédient. Subsequently, the 
charter was amended to extend the Une to Chicago, and on the com- 
pletion of this Une, the dépôt at the Rock Island terminus was es- 
tablished at the foot of Twentieth street in that city. One of the 
statutes of the state of Illinois, now known as section 88 of the 
chapter relating to railroads and warehouses, provides that every 
railroad corporation shall cause its passenger trains to stop, upon 
their arrivai at each station advertised by such corporation as a 
place for receiving and discharging passengers upon and from such 
trains, a suflBcient length of time to receive and let off passengers 
with safety ; and also that ail regular passenger trains shall stop a 
sufiScient length of time at the railroad station of county seats to 
receive and let off passengers with safety. The suprême court of 
Illinois (Illinois Cent. R. Co. v. People, 143 111. 434, 33 N. E. 173) 
hâve held that, under this statute, a railway corporation organized 
under the laws of Illinois is required to run ail its passenger trains 
into the station originally established at the terminal city; that 
such city and its people hâve to a certain extent acquired a vested 
right that the station shall be maintained at that locality, without 
regard to the subséquent interest or convenience of the railroad com- 
pany. From this construction of the statute it pretty clearly ap- 
pears that the défendant, if it were whoUy an intrastate road, would 
be required to maintain its station at the original locality, and run 
v.71p.no.6^48 



754 FEDSRAX BEPOBTEB, Vol. 71. 

to such station ail its passenger trains. But, about the time the 
Illinois Une was chartered, there was organized, under the laws of 
lowa, a railway company to build and operate a road from the 
eastern Une of the state, at a point opposite the island of Eock 
Island, to Oouncil Bluffs. To connect thèse two roads, at that time 
separate Corporations, a bridge company was organized, under the 
laws of Illinois, to build a bridge across the Mississippi river. This 
Connecting link, which included a line.of road across the island of 
Rock Island, was completed in 1856. Ten years later the two rail- 
way companies were consolidated, under acta of the législatures of 
both Illinois and lowa, and thereafter, under the name of the 
Chicago, Eock Island & Pacific Railroad Company, became a single 
Une of railway. The company has since extended its Une through- 
out the States of the West, and now opérâtes some 3,500 miles of 
road, nearly ail the through trafiSc of which passes over the bridge 
at Rock Island, and, thence, over the original Une from the Missis- 
sippi river to Chicago. 

Prior to 1870 the congress of the United States determined to use 
the island of Rock Island for a military arsenal. The plans of the 
government required a change in the location of the bridges and of 
the embankments and tracks of the company across the island. 
New bridges, at a large expense, were built, and the tracks of the 
company changed to conform thereto. But thèse changes com- 
pelled a change of location of the Unes on both sides of the river, 
whereby the original passenger station in Eock Island was left a 
mile or more westward of the main Une of the road. The change 
was not arbitrary nor unreasonable, but was brought about by the 
action of the général government, whereby the island became one 
of its military posts, and at an expense to both the government and 
the railway company that excludes the idea of any other purpose 
than a deep sensé of the public necessities. A continued use of the 
original station thereafter as a stopping place for ail passenger 
trains would hâve required the railroad company to divert thèse 
trains from the main Une, over the Connecting link and back again, 
a distance, altogether, of two miles or more. The city of Eock 
Island, in the meantime, had grown up around this end of the old 
road, so that the Connecting link ran through a thickly-populated 
district, and across a number of busy streets. To maintain a dépôt 
at that point for its through passenger trains clearly entailed a 
great loss of time in the dispatch of thèse trains eastward and 
westward from Eock Island. The company, accordingly, in Decem- 
ber, 1872, established a new station, about a mile eastward of the 
old one, and in 1878 established its station again still further east- 
ward, so that it is now about a mile and one-third east of the orig- 
inal station. Since 1872 the company has ref used to run any of its 
passenger trains to the original station, and its only stopping point 
now is at the station established in 1878. 

The prayer of the relator, that ail the passenger trains of the de- 
fendant company be required to stop at the original station, is not 
limited to passenger trains running only within the state of Illinois, 
but includes, as well, ail the trains of the company that are used 
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to convey passengers from one state into another, and, in that 
aspect of the case, cornes under the considération of this court upon 
the pending motion. 

The single question presented on this motion is, does the con- 
troTersy between the parties involve a fédéral question? The con- 
tention of the relator is that the statutes of Illinois, as interpreted 
by the suprême court, require the défendant railroad company to 
stop ail its passenger trains at the original dépôt. The défendant 
resists, upon the ground that such a requirement by the state créâtes 
a substantial and serions burden upon Interstate commerce. On 
the motion to remand, my sole duty is to ascertain if any such dé- 
fense can probably and fairly be interposed. The merits of the 
question should not now be prejudged except so far as to ascertain 
whether any fairly probable case of a burden upon Interstate com- 
merce is presented in the record at ail. A mère shadowy or spécu- 
lative involvement of such a question in the record is not sufflcient 
to justify this court's taking jurisdiction. Fédéral questions can be 
easily suggested, as speculatively possible, in almost every litiga- 
tion. But it is only when they come face to face with the court, as 
practical questions, and actualities in the cause, that the court 
should notice them at ail. The question thus recurs, will a judicial 
détermination of the relator's and the defendant's rights in this cause 
fairly involve a décision of the question whether an enf orcement of 
this statute, as interpreted by the suprême court of Illinois, im- 
poses a burden upon Interstate commerce? 

The suprême court of the United States has passed upon many 
cases where state statutes, or acts of the state authorities, hâve been 
held to be a burden upon Interstate commerce; but none of them 
are of the character of the législation hère complained of. "It has 
been uniformly held, for example, that the states cannot, by légis- 
lation, place burdens upon commerce with foreign nations or among 
the several states. 'But, upon an examination of the cases in which 
they were rendered,' as was said in Sherlock v. AUing, 93 U. S. 99, 
102, *it will be found that the législation adjudged invalid imposed 
a tax upon some instrument or subject of commerce, or exacted a 
license fee from parties engaged in commercial pursuits, or created 
an impediment to the free navigation of some public waters, or 
prescribed conditions in accordance with which commerce in par- 
ticular articles or between particular places was required to be 
conducted. In ail the cases, the législation condemned operated 
directly upon commerce, either by way of tax upon its business, 
license upon its pursuits in particular channels, or conditions for 
carrying it on.' " Smith v. Alabama, 124 U. S. 473, 8 Sup. Ct. 564. 
A tax upon an Interstate business, or a requirement that would de- 
stroy, limit, or regulate such business, except for compliance with 
its provisions, is entirely différent from législation which seeks to 
regulate only the manner in which a railroad company shall man- 
age its trains at a given city. 

The suprême court has, on the contrary, passed upon many 
cases where it has been held that the législation of the state. 
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prompted by considérations for the health and saf ety of its citi- 
zens, relating to the management of railway companies, créâtes 
no burden upon interstate commerce, notwithstanding ît may 
incidentally afEect sucb commerce. Thus, for instance, a law re- 
quiring ail locomotive engineers to be licensed under the authority 
of the state, though aflecting engineers on interstate lines, was 
held no burden on interstate traflfîç. Smith v. Alabama, supra. 
The powet of states to regulate the Speed of railroad trains 
in the neighborhood of cities and towns, and the manner of their 
approach to bridges, tunnels, and curves, and other régulations of 
a like local and purely police nature, though indirectly and in- 
cidentally affecting interstate commerce, has been clearly recognized. 
Orutcher v. Kentucky, 141 U. S. Ôi,'ll Sup. Ct. 851. But it is mani- 
fest that, in the cases just cited, state législation attempted noth- 
ing that was not purely of a police nature, and calculated simply to 
insure the lifé and safety Of the people. Outside of the interstate 
commerce act; congress has never assumed to regulate interstate 
commerce, and has thus left such particulars of that commerce as 
are pufèly local to the rightful l'égulation of the states. Indeed, 1 
greatiy doubt if régulations essëntially police in their nature can 
ever be regardéd, no mattet what their résulta, as a burden upon 
commerce. The life, Health, and saffety of the people transcend ail 
other considérations, inéluding considération for the interests of 
commerce. Commerce has no légal or moral right to claim exemp- 
tion from the opération of such laws as are necessary to protect 
life and property. Protective measures of that character get their 
existence froni a higher source thàn the interests of coMmerce which 
they repres^, and need not ask of the lôwet* interest the ri^ht to live. 
Répression of conimerce, thus inspired, is not, in légal contempla- 
tion, any burden, unless the dutyto humânity, Which every interèst 
bughtto beàr, may be regardéd as à burdëh. 

If thfe défense interposedby the rèLilwayconipàny, oh the one hand, 
exhibited êi ca:se where thé state législation sought to; be enforced 
amounted tb a tax or restraint upon interstate commerce transac- 
tions prbper, or, on the other hand, disclosed such législation simply 
as a means to promote and protect the life, health, and safety of 
the people, the motion under considération would bé without dif- 
âculty. But the record discloses a case which seems to me to fall 
somewhere between thèse adjudicated extrêmes, and which, from 
this fact, and from the légal considérations there attendant, may 
be regardéd as fairly debatable. Interstate commerce, subject to 
régulation by congress, includes not simply the buying and selling 
of goods, but also the means of their tl'ansportation, and of the 
transportatiOn of persons engaged therein. The passenger trains 
of the défendant road run through différent states, and are the 
vehicles by which interstate commerce is largely carried on. Any 
impediment to thèse trains, not necessitated by essëntially police 
considérations, and serions enough to amount to a burden or re- 
straint, caused by state législation may, I think, be regardéd as a 
probable invasion of the national right of régulation of interstate 
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commerce. What would be thought if the state should attempt, by 
législation, to stop ail passenger trains at every highway crossing, 
or reduce their speed to six miles an hour from one end of the state 
to the other? Could national commerce submit to any such unrea- 
sonable restriction? Would not such a restriction be, in the strict- 
est sensé, a burden upon — an attempted régulation of— interstate 
trafflc? What argument, not merely chimerical, could be advanced, 
in the name of public safety and heaith, for such a heavily restrain- 
ing hand upon the business of this génération? The facts of the 
case before me do not show so serious a burden, nor an attempted 
régulation by the state so clearly unreasonable and beyond its 
power; but they disclose a case that may be reasonably compared 
with the one supposed. The régulai and enforced loss of an hour 
at any one point is not an inconsiderable one in the needs and 
methods of modem -Commerce. If the right to impose it exist in 
the state for the benefit of one city, it may be extended to the con- 
venience of many cities, and it would not be impossible that, sh( rt- 
ly, the traveler on commercial enterprises from one state into an- 
other might find hioiself delayed in every county seat into which his 
train went. iSTeither is it àt ail clear that the occasion for this 
impedinjent is requir^d for public heaith or safety. It is probably 
bettér characterized as prompted by the wish to promote the con- 
yenience qf the résidents of the city. In the interprétation of the 
grounds upon which a police régulation can be based, the mère 
conyenience of a city is a considération very difEerent from the 
heaith or safety of its people. 

I hâve already said enough to show that, in my judgment, it is 
at least a subject of fair dispute whether the attempted régulation 
be not a burden upon interstate commerce. That conclusion settles 
the fate of the motion under considération. tVhen such a ques- 
tion fairly arises, either in the right invoked by the plaintiff, or the 
défense interposed by tbe défendant, there exists a case arjsing 
under the constitution apd laws of the United States, which either 
party has a right to bring into the fédéral court. 

The fédéral courts hâve steadily refused to lay down any rule 
rigidly fixing the boundaries either of the police power of the state 
or the interstate commerce power of the United States. Any fixed 
line of demarkation between thèse powers is, in the very nature of 
the case, insusceptible of exact description. No court is wise 
enough, by a generalization, to forecast the cases of conflict that 
will arise, or the line that must separate them. Only as the cases 
Speciâcally arise, will the courts attempt to discern the point where 
police power ends and commerce régulation begîns, careful, always, 
to see that no right belonging to the state, in the interest of the 
safety and heaith of her citizens, is appropriated by the nation, 
and equally vigilant that no power belonging to the nation is sur- 
rendered under the mère guise and semblance of a police régula- 
tion; and the nation, to main tain its supremacy, must always insist 
that cases fairly involving a national question shall be settled 
in its own tribunals. The motion to remand is overruled. 
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EOWBOTHAM v. GEORGE P. STE3HLB lEON OO. et aL 

(Circuit Court, B. D. Pennsylvanla. January 27, 1896.) 

No. 11. 

1. .TrrBiBDicTioN OF Fkdbral Courts— Corporations. 

A corporation of one state which compiles wlth the laws of another 
State whereln It does business, in respect to fillng a copy of Its charter and 
appolnting an agent to recelve serrlce of process, does not thereby waive 
its rlglit to inslst that It sball only be sued in a fédéral court in tbe disMct 
and State of its incorporation. 

2. Eqditt JnRisDiCTioir— Parties. 

Where a suit agalnst a corporation is dismlssed for want of jurisdiction, 
the court bas no équitable cognlzance In respect to its offlcers jolned as 
défendants for the purposes of an accountlng In behalf of the eompany. 

Bill by John Eowbotham against the Cteorge P. Steele Iron Com- 
pany, and George P. Steele and others. 

Charles L. Smyth, for complainant. 
Henry E. Everding, for défendants. 

DALLAS, Circuit Jndge. The complainant and the principal de- 
fendant, the George P. Steele Iron Company, are both citizens of 
New Jersey. The lattef has pursued the provisions of a Pennsyl- 
vanla statnte by filing its charter and appointing an agent in that 
State, upon whom service of process may be made; and it does 
business therein. But thèse facts do not defeat its right to insist 
that it shall not be sued in a court of the United States elsewhere 
than in the district of New Jersey, in which it was created. In re 
Keasbey & Mattison Co., 16 Sup. Ct. 273; Filli v. Eailroad Co., 37 
Fed. 65. 

Bespecting the other défendants the case is not one of which this 
court, as a court of equity, can take cognizance. They were made 
parties only as officers of the George P. Steele Iron Company, and 
the only prayer as to them is for an accounting on behalf of that 
eompany. No équitable ground for relief against them is presented. 
Root V. Bailway Co., 105 U. S. 189. The bill is dismissed, with costs. 



BENJAMIN T. CITY OF NEW OBLBANS. 

(Circuit Court, B. D. Louislana. January 20, 1896.) 

No. 11,983. 

JDBISDICTIOK— DlVBRSB ClTIZBNSHIP. 

In a suit by an assignée of a chose in action "to recover the contents" 
thereof, it is not enough for plaintiff to allège in hls complalnt that his 
assigner was a citizen of a différent state from défendant when he ae- 
qulred such chose in action, but he must allège the existence of such di- 
verse citizenship of the asslgnor and défendant at the time of brlnging the 
suit. 

Action by H. W. Benjamin against the city of New Orléans. 
Rouse & Grant, for complainant 
Branch K. Miller, for défendant 
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PAKLANGE, District Judge. The mandate of the court of ap- 
peals to this court reverses the judgment of this court heretofore 
rendered herein by my predecessor and directs the dismissal of the 
bill unless, by proper amendment and in accordance with the views 
expressed by the suprême court in this case, the jurisdiction of this 
court be made to appear afSrmatively. The complainant has 
amended his bill by averring that the persons in whose favor the 
claims accrued, and to whom the certificates were issued, are now, 
and were on February 9, 1891 (the date of the filing of the bill), citi- 
zens of States other than the state of Louisiana, and compétent, as 
such citizens, to maintain suit in this court against the défendants 
for the recovery of the indebtedness represented by the certificates, 
if no assignment or transfçr thereof had been made. The states of 
which the original certiflcate holders are averred to hâve been citi- 
zens at the time of the filing of the bill, are not named. Complain- 
ant's counsel referred in argument to a list of the certiflcate holders 
flled with the bill as Exhibit A, but that list furnishes no informa- 
tion whatever as to the states of which the certiflcate holders were 
citizens; and if any inference is to be drawn from the list, it is that 
the certiflcate holders were citizens of Louisiana. 

In this case four questions were submitted to the suprême court 
by the court of appeals, to wit (153 U. S. 418, 14 Sup. Ct. 905): 

"First. Dœs the case made by the bill, alleging tbat tlie board of police has 
been abollshed, and left wlthout successor or légal représentative, and no 
provision has been made for the application of Its assets to the payment of 
Its debts, and the answer herein, constitute a suit in equity arlsing under the 
constitution of the United States and within the jurisdiction of the circuit 
court of the United States for the Eastern district of Louisiana, without re- 
gard to the diverse eitizenship of the parties? 

"Second. The warrants and the certificates held by the complainant havlng 
been issued for services rendered and supplies furnished under contract with 
the board of metropolitan police, when the laws requlred sald warrants and 
certificates to be received by the défendants In payment of ail llcenses, taxes, 
and other dues, and ail such lâws having beeu repealed by the législature of 
Louisiana, without making other provision for the rédemption of said war- 
rants and certificates, was this an impairment of the obligation of the con- 
tract In relation to such warrants and certificates, within the meanlng of 
article 1, § 10, of the constitution of the United States? 

"Third. Do the pleadings show a suit to recoyer the contents of choses in 
action within the meanlng of the judiciary act of 1887 and 1888, so as to pre- 
clude the complainant, as assignée, from sulng, in the circuit court of the 
United States, to establlsh a fund out of which he, in common with other 
creditors of the late metropolitan police board, may be paid pro rata upon 
their claims? 

"Fourth. Consldering ail the allégations In the bill of complalnt, and the 
provisions In the constitution and laws of Louisiana respectlng the metropol- 
itan police board and the metropolitan police warrants and certificates, and 
the rédemption and payment of said certificates, does the case show a liabil- 
ity on the part of the city of New Orléans to contrlbute to a fund for the pay- 
ment of sald warrants and certificates beyond Its liability for taxes assessed 
and collected In pursuance of the apportionments made?" 

The flrst question was answered in the négative; the third, in the 
affirmative; and while the second question was not answered direct- 
ly, the language of the suprême court (153 U. S. 429, 431, 432, 14 
Sup. Ct. 905) makes it clear that, if the court had deemed it neces- 
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sary to directly ànswér the second question, the court wonld hâve 
answered it in the négative. The fourth question was net an- 
avs^ered. 

The grounds of équitable cognizance relied upon in this case were, 
after the citation of authorities believed by complainant's counsel 
to be applicable, set out in the brief of complainant's counsel, flled 
in the suprême Court, as foUows: 

"The destruction of the board of police by the repeallng act deprived its 
creditors of thelr action at law against it for the enforcement of their de- 
manda, and left them without remedy, except in a court of eciuity, which 
* * * 'will lay hold of its property and administer it' for their benefit. 
Judgment at law and frultless éxecution are not required, because impossible 
in the absence of an existing debtor. • * • And it has bëen held by this 
court [the supi-eme court] that, by the French jurisprudence whlch prevails in 
Louisiana, a créditer may exercice the right of action of his debtor, and that 
'the right thus claimed for the créditer may very properly be pursued in a 
suit in equity, gince It could not be pursued in an action at law in the courts 
of the United States, and ail existing rights, in any state of the Union, ought 
to be suable In some form In those courts.' Oity of New Orléans v. Gaines' 
Adm'r, 131 U. S. 191-213, 9 Sup. Ct. 745." 

The suprême court distinctly states that the above are the 
grounds of équitable cognizance relied upon. I read from the opin- 
ion (153 U. S., at page 428 -et seq., 14 Sup. Ct. 905): 

"The jurlsdlctlon in equity in this case is found in the inadequacy of the 
remedy at law, either because the rights claimed could not be enforced at 
law, or because they could not be administered in that forum. The bill was 
manlfestly framed to bring the case within the class in which recel vers are 
appointed to collect the assets and pay the creditors of a dlssolved corpora- 
tion. Broughton v. Pensacola, 93 U. S. 20ti, 208; Meriwether v. Uarvett, 102 
U. S. 472, 527. Indeed, it was expressly averred that the state courts had 
proceeded upon that principle in respect of slmilar warrants and certlflcates; 
and référence was made, in terms, to a décision of the suprême court of Lou- 
isiana in that behalf. Harrison v. City of New Orléans, 40 La. Ann. 509, 4 
South. 133. . The contention was that the holders of thèse warrants had a 
right to bfing an action at law against the board of police to recover thereon, 
and that tlie dissolution of the board left the complalnants without remedy 
except in a court of equity; judgment and exécution at law not belng re- 
quired, because, impossible, by reason of the dissolution of the boai'd. There- 
fore, the court; in; chancei-y was appealed to to lay hold of the assets of the 
board as in the nature of a trust fund. and apply them to the payment of the 
clalms. Thq^e assets, as shown by the bill, were the apportionments, the tax 
le vies, and trie taxes coUected. Thèse were the means provided by law for 
the payment of debts created by the board, and if they were left unaffected 
by the repealing act, the alleged impalrment had no basis to rest ou. That 
act wàs essentia,lly a mère change of an Instrumentality of municipal govern- 
ment. It aboiis'hed the police organization established in 1868, and vested In 
the cjty the function of maintalning its own police. This législation was not 
in contravention of the constitution of the United States, and was enacted 
in the exercise of the undisputed power of the state In that regard. In mak- 
ing the change, np obligation rested on the state to create an independent and 
corporate sucçessor pf the board, or to provide for the application of its as- 
sets to the payment of its debts, if existing laws were ample to effect that 
purpose. In that view, the clty of New Orléans remalned, for ail purposes, 
so far as creditors were concemed, the représentative of *the board; and If 
the city were under a llability to pay 'the apportionments in cash, it was not 
absolved from that llability by the. dissolution of the board. Although the 
creditors could not avall themselves of the instrumentality of the board te 
sue for the apportionments (If that could ever hâve beén donc), still, as those 
apportionments had ail been niadè, and taxes had been levied, and were in 
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course of collection to pay them, or so much thereof as was needed to pay 
the warrants and certiflcates, the act of 1877 left the clty of New Orléans to 
respond as before to the creditors in référence thereto, and tlie remédies to 
whicli they could resort were quite as efficient as they ever had been. In 
New Orléans v. Gaines' Adm'r, 131 U. S. 191, 9 Sup. Ot. 745, it was lield that, 
under the jurisprudence prevailing iu Louisiana, a créditer mlght exercise 
the right of action of his debtor,— a right analogous to the garnishee or trus- 
tée process in some states,— and that this right could be enforced in a fédéral 
court by a suit in equity, on the principle of subrogation. But if this bill 
could be maintalned on the doctrine therein recognized, or if the équitable 
principle of apportionment, as between parties chargea with a common bur- 
âen, were applicable, as justifying equity interposition, the resuit on the 
point under considération would be the same. Jurisdiction could not be ob- 
tained upon the bare averment of an anticipation that the clty might rely 
on the repealing act as wiping out apportionments, tax levies, and tax col- 
lections, and that the state courts would so décide. And the bill made no 
such spécifie avej'ments» with which, indeed, many of its allégations were 
whoUy inconsistent; while the défense of the clty not only rested on no such 
ground, but the answer denied that the repealing act was susceptible of that 
construction, or could be given that effect. ïhis would be equally true if, as 
suggested by counsel for the city, the board could never hâve been treated 
as a debtor (imless it had collected taxes under Act No. 16 of 1875, and re- 
tained them), Inasmuch as it had nothing to do with raising the sums appor- 
tloned to the local authoritles, upon whom, alone, the duty was devolved to 
accomplish that through the exercise of the power ot taxation; and the hold- 
ers of warrants and certiticates could, f rom the first, only hâve resorted to 
the police fund created through the médium of the annual apportionments." 

I read further from the opinion of the suprême court (153 U. S. 
432, 14 Sup. et. 905): 

"We hâve seen that the ground ot équitable cognizance relied on Is that the 
holders of thèse warrants and certiflcates had the right to bring an action 
at law against thé board of police to recover thereon, and that the dissolu- 
tion of the board left the complainants without remedy, except in a court of 
equity; Judgment and exécution at law not being requlred, because impos- 
sible, by reason of the dissolution of the board. It is insisted that the city 
stands in the position of a debtor for taxes collected on police board appor- 
tionments, and for the amount of the apportionments themselves, so far as 
outstanding. If this were so, and the police board were still in existence, 
and liable to suit, then complainants would be obliged to recover judgment 
against the board, and proceed against the city by way of creditors' bill to 
enforeè the collection. Granting that this could be done without Judgment 
after and because the board had ceased to exist, nevertheless the claims of 
complainants must be estabUshed under the bill precisely as they would hâve 
to be in an action at law. Although it is ingenuously said that the suit is 
one to 'establlsh a fund,' this does not change the fact that it is a suit to 
recover on the warrants and certiticates, and then enforce their payment by 
a decree over against the city. The establishment ot a fund is, in this in- 
stance, only another name for the ascertainment of an indebtedness of the 
city to the board, availabie to the creditors of thé board, after their claim's, 
as such, are judlcially determined." 

I read further from the opinion of the suprême court (153 U. S. 
435, 14Sup. et. 905): 

"If the board had not been abolished, judgment could not hâve been re- 
covered against it by complainants in the circuit court; and if a judgment 
had been recovered by them in ttie state court, a creditors' bill would hâve 
been merely ancillary to the judgment, and could not hâve been entertained 
in the circuit court as an original bill. Upon the tacts appearing in this rec- 
ord, the assignées would hâve acqiiired no new and independent right of 
recoverj', by reason o£ the judgment, not possessed by the assignors. ïhe 
board being abolished, recoveiy of a judgment was dispensed with, but the 
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establishment of the clalms was stlU requlred as the bosfs for further relief; 
and that relief InTolved nothing more than recovery over, or a direct decree, 
wlthin the prlnciples of City of New Orléans v. Gaines' Adm'r, supra, analo- 
gouB to judgment on gamlshee process. The suit must, therefore, be re- 
garded as a suit to enforce the payments of the warrants and certificates, 
and, as such, a suit to recover their contents; and this Is so on any other 
ground of equlty jurlsdlctlon which haa been suggested. In our judgment, the 
pleadings show a suit to recover the contents of choses In action; and, as the 
bill contalned no averment that it could hâve been maintained by the as- 
slgnors. If no assignments had been made,— from the statement accompany- 
ing the certiflcate it appears afflrmatlvely that It could not,— the jurisdlction 
of the circuit court cannot be sustained on the ground of diverse cltizenshlp." 

Why did not the suprême court answer ail the questions? The 
opinion shows that the court believed it had finally disposed of 
the case by answering the flrst and third questions, and by strongly 
intimating its Opinion as to the second. The suprême court had 
clearly said that the case was not a suit in equity arising under the 
constitution of the United States. It had clearly stated that the 
only grounds of équitable cognizance contended for were untenable. 
It had clearly characterized the case as being a suit for the recovery 
of the contents of choses in action, and, as the court of appeals had 
certifled to the suprême court that the assignors of the complainant 
were citizens of Louisiana (153 U. 8. 417, 14 Sup. Ot. 905), the su- 
prême court, at the close of their opinion (153 U. S. 435, 14 Sup. Ot. 
905), said as already stated: 

"As the bill contalned no averment that it could hâve been maintained by 
the assignors, if no assignments had been made,— /rom the statement accom- 
panying the certiflcate it appears afflrmatively that it could not, — the juris- 
alctlon of the circuit court cannot be sustained on the ground of diverse clti- 
zenshlp." (The Itallçs are mine.) 

Virtually, thé only one of the four questions which the suprême 
court left unanswered is the fourth, which inquires whether the 
city of New Orléans is liabie beyond the taxes assessed and col- 
lected. In my judgment, it is clear that the reason of the suprême 
court for failing to answer that question was that, by answering 
the other questions, the court considered the case flnally disposed 
of. In other words, having found that the only grounds of équi- 
table cognizance contended for were untenable, and that the suit 
was a suit to recover the contents of choses in action, and finding, 
further, upon the statement of the court of appeals, that there was 
no diverse citizenship in the case, it was idle to deal with the fourth 
question. To sustain the demurrer and dismiss the bill, I need go 
no further than to say that the complainant has not complied with 
the order of the court of appeals. He has not made the jurisdic- 
tion of this court appear afflrmatively. In fact, according to the 
statement of the court of appeals to the suprême court, the com- 
plainant cannot make the jurisdlction appear. He should hâve 
named the states of which the certiflcate holders were citizens. 
The diverse citizenship is the jurisdictional basis of this case. It 
is an issuable fact. I am clear that the demurrer must be sus- 
tained, and the bill dismissed. 
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ANDREWS et al. T. THUM et aL 

(Circuit Court of Appeals, First Circuit. January 23, 1896.) 

No. 89. 

Appeal — Reversai, op Decbee — Order op Restitution. 

Restitution of money paid under an erroneous decree will not be dlrected 
by the appellate court, where the Interests of tbé parties défendant are, or 
may be, diverse, except, possiWy, in a very plaln case; but leave will be 
reserved in the mandate to présent a pétition for restitution to the court 
belov?. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a bill in equity by Otto and William Thum against John A. An- 
drews, William ï. Wadleigh, B. F. Bullard, and William A. Dole, trading 
under the name of John A. Andrews & Co., for alleged Infrlngement of letters 
patent No. 278,294, issued May 22, 1883, and No. 305.118 Issued September 16, 
1884, both to Otto Thum, for improvements in fly paper. ïhe suit was de- 
fended In behalf of John A. Andrews & Oo. by John W. F. and Benjamin F. B. 
Willson, who were the manufacturers of the alleged Infrlnging goods, which 
were sold by défendants. A décision was rendered sustalnlng the patent, and 
adjudglng infrlngement (53 Fed. 84), and, on February 7, 1893, an Interlocu- 
tory decree was accordingly entered In favor of complalnants. The tlme for 
taking an appeal from this decree was allowed to expire, and It became neces- 
sary to ascertaln the money damages before a final decree could be entered, 
and an appeal taken therefrom. Défendants, being thereupon advlsed that the 
resuit of an accounting mlght be a final decree against them for a large sum, 
employed counsel, and authorlzed him to agrée, in their behalf, that a final 
decree should be entered against them In the sum of $2,500, and sucb a decree 
wajs accordingly entered on May 13, 1893. Thereafter the amount of this de- 
cree was actually paid lu full by John A. Andrews & Co., and satisfaction of 
judgment for that amount was entered. Bubsequently the manufacturers were 
allowed to appeal in the name of the défendants. A pétition to dismiss the 
appeal was denied by this court. 12 O. C. A. 77, 64 Fed. 149. The case being 
afterwards heard on the merits of the appeal, a decree was entered reversing 
the decree below, on the ground that the patents were void for want of in- 
vention, with directions to dismlss the bill. 15 O. 0. A. 67, 67 Fed. 911. 
Afterwards a rehearing was allowed, but the court, on June 11, 1895, refused 
to modify its previous decree. 16 0. 0. A. 677, 70 Fed. 65. Thereupon Jdhn 
A. Andrews & Oo. flled a pétition in this court, in respect to the f orm of man- 
date, asklng that a provision be made therein requlring the complalnants to 
malte restitution of the $2,500 paid by them under the erroneous decree, and 
the question thus raised was fully argued. 

John M. Perkins^ for appellants. 
Walter B. Grant, for appellees. 

Frederick P. Fish and William K. Richardson, for petitioner. 
Before OOLT, Circuit Judge, and WEBB and ALDRICH, Dis- 
trict Judges. 

PER OURIAM. Whether restitution should be made of money 
paid in the progress of judicial procédure, where the interests of the 
parties défendant are or may be diverse, dépends, oftentimes, on 
a question of fact. Perhaps a case might be so plain as to war- 
rant this court in directing restitution in the court below, but this 
Is not such a case. This application should be made to the circuit 
court. We do not, in the présent hearing, pass upon any questio<n 
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relating to the merits of such application. The judginent already 
entered in this cause is amended to read as follows: The decree 
of the circuit court is reversed, and the case remanded, with direc- 
tions to dismiss the bill with costs. This court reserves to the de- 
fendants, John A. Andrews et al., liberty to iile in the circuit court 
a pétition for restitution of the sum paid by them to the complain- 
ants under the decree of the said circuit court of May 13, 1893, or 
to adopt other appropriate methods for presenting their claim for 
restitution, and to proceed thereon as that court may détermine. 



NORTH ALABAMA DEVELOPMENT CO. v. ORMAN. 
(Circuit Court of Appeals, Fifth Circuit. January 7, 1896.) 

1. CiKCUiT Court— JuMSDicTiON—CoEBECTioN of Rboobd. 

One 0. brougiit two actions in a state court against the N. Co., in each 
of wlilch an attachment was issued aud levied on property which was de- 
scribed In tlie returns Indorsed on tbe wrlts. Both causes were removed 
to thg United States circuit court, and consolldated into one cause, in 
which àjudgment was rendered for the plaintiff, condemning the property 
levied oii, to satisfy the debts, but describing speciflcally only the property 
described on pne writ, which differed materially f rom that described on the 
other. A.wrlt of error wfis ^ued out to rerlew such judgment, and in the 
record, as, sent up to the court of appeals, only one writ and return were 
eet out, the other being referred to in a note as identical with the one set 
out.. The judgment was ajtirmed, and a mandate sent down, describing 
the property condemned as It was described In the original judgment, viz. 
according to the return on one writ only. An order of sale was made, 
again describing the property in the same way. After the sale, O. applied 
to the court, ex parte, to amend the judgment and order of sale nunc pro 
tune, sp as to inqlude the property described in the return to the omitted 
writ, and an order to make such change was made by the court. The N. 
Co. moTed to set aside the amended orders, and afterwards applied to . 
the court of appeals for a mandamus requiring the judge to reverse his ac- 
tion. Held, that inasmuch as the original judgment evidencing the judi- 
clal conclusions of the court showed fuUy and finally ail the property con- 
demned to the payment of O.'s debt, whether perfectly or imperfectly de- 
scribed, and as the mandate of the court of appeals, based upon the record 
contalning only one writ, described the same property, the amendments 
made by the circuit court were not conllned to the correction of clérical 
errors, but materially enlarged the terms of the mandate of the appellate 
court, and were accordlngly beyond the jurisdiction of the circuit court. 

2. Same— Mandamus. 

Held, further, that though It might hâve been advisable to raise the ques- 
tion by a ne w writ of error. In view of the expense and delay Involved, that 
remedy was not fuUy adéquate, and a mandamus was not Improper. 

This was a pétition for a writ of mandamus to be directed to the 
judge of the circuit court for the Northern district of Alabama, re- 
quiring him to vàcate an order amending nunc pro tune a judgment 
which had been affirmed by this court on writ of error. 

Joseph Nathan, for petitioner. 

Himes, Sheffey& Speake, opposed. 

Before PARDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 



NORTH ALABAMA DEVELOPMENT CO. V. OEMAN. 765 

BOARMAN, District Judge. On November 28, 1891, W. A. Or- 
man sued out two writs of attachment agaiast the North Alabama 
Development Company in the state court of Alabama. The suits in 
which the writs issued were in the state court Nos. 1,569 and 1,570. 
After the sheriff had executed both writs, on defendant's lands and 
other property, he returned both writs with an indorsement on each 
writ, separately, describing therein such property as he had seized. 
Both causes were removed to the circuit court for the Northern dis- 
trict of Alabama, wherein the two causes were Consolidated and 
tried as one suit, which trial, October 31, 1892, resulted in a judg- 
ment in favor of the plaintiff, condemning the property levied on by 
the writs of attachment, and specifically describing the same, to the 
payment of Orman's debt, and ordering the sale of said property so 
described. From that judgment the défendant çompany, unsuccess- 
f ullyy prosecute-à a writ of error to this court (5 0. C. A. 22, 55 Fed. 
18); and the mandate sent down recited the description of the lands 
and other property, as described in the judgment of the lower court. 
When the writ of error prosecuted by défendant to this court came 
up, there was recited in the record only the sherifiE's return on one of 
the writs; that is, in. suit No. 1,569. There was a note by the 
clerk at the foot of a page in the record, on which the said return ap- 
peared, saying that "the sheriff's return or levy being the same, and 
on the same property, in each case, as stated in the tr an script, he 
recited the writ but once." On the return of the mandate from this 
court, an order of sale issued from respondent's court, and said order 
of sale describes lands and other property as shown in the sheriff's 
indorsement on the levy writ in suit No. 1,369, which said writ came 
up with the record. The sheriff's indorsement on levy writ in suit 
No. 1,569 does not desoribe the same lands and other property de- 
scribed in his indorsement made on the levy writ in suit No. 1,570, 
which said writ is now for the first time, as an exhibit to respond- 
ent's answer, brought to the notice of this court. Now, after the 
sale was made of the lands and other property, described in the sher- 
iff's indorsement on the levy writ in suit No. 1,569, the description 
therein purporting to be the same as that shown in the original judg- 
ment, and copied literally by the clerk of this court into the man- 
date, the counsel for Orman, representing that ail the lands and 
other property which were condemned to satisfy Orman's debt by 
the original judgment had not been sold by the marshal, under the 
original order of sale, moved the respondent to amend nunc pro tune 
the original judgment and order of sale, so as to make the said origi- 
nal judgment and order of sale correspond, in their descriptions of 
the lands and other property, with the descriptions of such lands 
and other property as were condemned in satisfaction of Orman's 
debt. In aid of this motion, he allèges that the property shown to 
hâve been levied on by the sheriff in executing the above writs, if 
correctly described, would be as follows. And hère, in his pétition 
or motion, is given such a description of the lands and other prop- 
erty as he allèges were condemned to the payment of Orman's debt. 
We do not think it necessary, for the purposes of this opinion, to 
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recite lierein that description. The reepondent, in an ex parte pro- 
ceeding, so set up by Orman's counsel, granted the amended judg- 
ment and order of sale as prayed for, and, in doing so, caused the 
lands and other property, as described in the counsel's motion, to be 
included in and described in the said amended order s. Counsel for 
the North Alabama Development Company, on hearing respondent's 
said amendments nunc pro tune, flled a motion praying respondent 
to set aside his said two amended orders. Said motion is attached, 
as an exhibit, to the pétition for mandamus, and it allèges a num- 
ber of grounds which were urged by said counsel, before the re- 
spondent, on behalf of the said motion. The respondent, for him- 
self, flled an answer to the rule, and annexed as an exhibit the levy 
writ in suit No. 1,570, and the sherifPs indorsement thereon. The 
attorney for the défendant, North Alabama Development Company, 
flled a demurrer to that answer, and the counsel for Orman flled a 
motion to dismiss pétition for mandamus — ^First, on the ground that 
respondent's amendments nunc pro tune relate only to corrections by 
the record; second, because the petitioner's remedy, if he has any 
cause of complaint, is net by mandamus, but by a writ of error. 
Ail thèse papers make up the pleadings which show the issues heard 
and disposed of at this hearing. Under the view we taJie of the 
case, we may dispose of ail the issuable matters of law and fact 
therein by passing upon two of the several grounds urged by the 
défendant company's counsel on behalf of his motion, praying re- 
spondent to set aside the said amended judgment 

We will consider the two said grounds, which we think may be 
stated, substantially, as follows: (1) That the respondent, in pass- 
ing said judgment and order of sale nunc pro tune, did not limit his 
corrections to clérical errors shown in the record, but, in effect, the 
corrections asked for by Orman's counsel, and allowed by respond- 
ent, materially altered and enlarged his (the respondent's) judicial 
conclusions, as evidenced in his original judgment condemning ail 
the property seized under the writs of attachment to the payment 
of Orman's debt ; (2) that the said amendments nunc pro tune aflect 
and alter materially the judgment of the circuit court of appeals, as 
shown in the mandate of this court. 

It will be seen from the statement which we hâve made, substan- 
tially, of the case, and ail the pleadings and matters presented to 
us on the hearing of the rule, that the question for us to détermine, 
primarily, is a mixed question of law and of fact; that is, was the 
respondent authorized, jurisdietionally, by or from the record, to, 
make such corrections as it seems to us he has made by granting 
the said orders nunc pro tune? In considering that issue, the flrst 
thought that suggests itself to us is that the counsel for Orman ad- 
mits, though the marshal was directed to sell ail the lands and other 
property condemned in the original judgment, and shown in the 
venditioni exponas based thereon, to the satisfaction of Orman's 
debt, that he did not sell certain lands which were described in the 
sherifE's indorsement on the two writs shown, respectively, in suits 
Nos. 1,569 and 1,570. Now, keeping that admission in mind, together 



NOBTH ALABAMA DEVELOPMENT CO. V. ORMAN. 767 

with the fact that there was one levy writ issued in suit No. 1,569, 
and one in suit No. 1,570, and the further fact that the sheriff made 
his indorsements, respectively, on each of the two writs, a correct 
conclusion, as to the issuable matters of law and fact, may be more 
satisfactorily reached. Aside from the admission of counsel which 
we hâve just mentioned, our examination of the descriptions of 
lands and other property described, respectively, in the two indorse- 
ments made by the sheriff, leads us to the conclusion that the lands 
and other property described in the sherifl's indorsement on levy 
writ in suit No. 1,569 (the writ which, it seems, was followed in 
making up the original judgment entry, and which came, in the 
transcript, to this court) are materially différent from the descrip- 
tions of lands and other property found in the indorsements on writ 
in suit No. 1,570. 

The counsel for Orman, we présume, would not contend that the 
corrections of errors made by respondent's judgment nunc pro tune 
were made by or from referring to the descriptions of lands and 
other property found in suit No. 1,569. He seems to admit that the 
court, in making up and entering the original judgment, took its 
description of lands and other property described therein from the 
sheriff's indorsement on writ in suit No. 1,569; but he contends, in 
justifying the issuance of the amended orders, that, as ail the lands 
and other property seized under both writs were condemned in the 
original judgment, the respondent was jurisdictionally authorized to 
pass such an order in the amendments nunc pro tune as would in- 
clude therein ail the lands, etc., which may hâve been described in 
the writ in suit No. 1,570, as well as those lands, etc., in suit No. 
1,569. It may be that, if ail the parties had rested on the original 
judgment in the court below, respondent would hâve been, jurisdic- 
tionally, authorized to hâve gone to both writs for the purpose of 
correcting his original judgment. But we think the respondent, 
in passing the order nunc pro tune, at the instance of Orman's coun- 
sel, overlooked the fact that the two writs described différent lands 
and other property, and that respondent's original judgment, 
though it may hâve been intended by him to include and condemn 
ail the property of the défendant which had been levied on by the 
sheriff in the two suits, yet, as a matter of fact, the évidence of his 
judicial conclusions — the original judgment, which determined ail 
the issues in the suit originally before him — condemned only ail the 
property which was set ont and described in the original judgment 
entry. And, further, we suggest that his judicial conclusions, as 
evidenced in the original judgment entry, on being questioned, on 
writ of error before us, by the development company, were affirmed 
by the court; that respondent's original judgment entry showed 
fully and flnally ail the property which, whether perfectly or imper- 
fectly described, or whether taken from one writ or from both, was 
condemned by him to the payment of Orman's debt; that we af- 
firmed his said original judgment; and that our mandate affirming 
his said judgment described precisely the land and other property 
which we found from the sheriff's indorsement on levy writ in suit 
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No. 1,569 (the only writ we had any knowledge of froin the record) 
had been by bis said judgment condemned to the payment of Or- 
man's debt. So, of course, if the marshal sold less land than was de- 
scribed in the original judgment, afflrmed by this court, it might 
be jurisdictional, in respondent's court, to correct, by an amended 
judgment nunc pro tune, such clérical mistakes as might bave been 
made by respondent's court in trying to correctly describe the lands 
and other property which were described in the mandate, which 
we, in affirmance of the original judgment, sent down to respond- 
ent's court. But the very careful examination we hâve made of ail 
the pleadings, and especially of the descriptions of lands and other 
property described in the writ which came up to us with the record, 
leads us to conclude that the respondent, though he may hâve made 
bis corrections from the writ in suit 1,570 or from both writs, did 
not limit such corrections to the record which was before us on the 
writ of error in which we afflrmed his original judgment. Hence it 
follows from our conclusion on the issuable matters of law and fact 
raised by the pétition for mandamus that the respondent, in making 
the amendments nunc pro tune complained of, did not limit the 
amendments which he made to bis said original judgment entry to 
the correction of mère clérical errors found therein, but that he, in 
passing the amended orders nunc pro tune, materially aJcered and 
enlarged the terms of the mandate sent down from this court. 

As the amendments nunc pro tune made in the circuit court mate- 
rially enlarge the judgment aflarmed by this court, which judgment, 
by mandate, the circuit court was directed to enforce, we are clear 
that thereby the circuit court excéeded its jurisdiction. In re Wash- 
ington & G. R. Go., 140 U. S. 9lj 11 Sup. Ct. 673. As, in the matter 
of executing the mandate of this court, there was no jurisdiction in 
the circuit court to enlarge the judgment, this court can inquire into 
the proceedings, and correct the same; and, although it might hâve 
been admissible to raise the question by a new writ of error, yet, in 
view of the expense and delay to be caused thereby, and that à su- 
persedeas with bond would be necessary thereto, we do not consider 
that such remedy would hâve been fuUy adéquate, or that a writ of 
mandamus is now improper. Gaines v. Rugg, 148 U. S. 228, 13 Sup. 
Ct. 611. 



UNITED STATES ex rel. COUNTÏ OP IKON v. SEVERENS, District 

Jutlge. 

(Circuit Court of Appeals, Sixth Circuit. January 7, 1898.) 

No. 357. 

Maitdamus— Po-WER OF Ctrcuit Courts of Appeal — JuRtaDicTioNAii Question. 
The circuit courts oï appeal liave no power to issue a mandamus direot- 
Ing a circuit court to dlsmiss a case in llmine, on the ground tliat no 
Jurisdiction has been acquired over tlie défendant by the mettiod of 
service pursued, for tlie circuit courts of appeal can only issue a maq- 
damus in aid of their own jurisdiction (Act March 3, 1891, § 12; Eev. St. 
{ 71ti); and tliey liave no jurisdictioa in a case in which the only question 
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Involved Is the jnrlsdictlon of the court below, as such cases are revlewable 
on appeal only in the suprême court (Act March 3, 1891, §§ 5, 6). 

F. O. Clark, for petitioner. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge. TMs is a pétition for mandamus to direct 
the district judge of the United States for the Western district of 
Michigan, sitting in, and holding the circuit court for that dis- 
trict, to dismiss an action pending before him, wherein Louis Web- 
ber is plaintiff, and the board of supervisors of the county of Iron, 
in the state of Michigan, are défendants. Webber flled his décla- 
ration against the défendants, and, following a practice permitted 
by the statute of the state of Michigan, instead of issuing process 
from the court, he flled a déclaration in the office of the clerk, after 
having served a copy of the same upon the défendants, and a no- 
tice requiring the défendants to appear within 20 days after the 
service, and answer the déclaration. The défendants appeared for 
the purpose of the motion only, and moved the court to set aside 
the service, and to quash ail the proceedings, because no process had 
been issued out of the court under the seal of the court and signed 
by its clerk, as required by section 911 of the Revised Statutes, 
which provides that "ail writs and processes issuing from the courts 
of the United States shall be under the seal of the court from which 
they issue, and shall be signed by the clerk thereof." 

The power of this court to issue mandamus in any case dépends 
on section 12 of the act of congress of March 3, 1891 (20 Stat. 829), 
in which it is provided that the circuit courts of appeal shall hâve 
the powers specified in section 716 of the Eevised Statutes of the 
United States. Section 716 of the Revised Statutes provides as fol- 
lows: 

"The suprême court and the circuit and district courts shall hâve power to 
issue writs of scire facias. They shall also hâve power to issue ail writs not 
specifically provided for by statute, which may be necessary for the exercise 
of their respective jurlsdlctions, and agreeable to the usages and principles 
of law." 

In the case of U. S. v. Swan, 13 C. G. A. 77, 65 Fed. 647, this court 
intimated, although it was not necessary to the décision there, that 
the power of the circuit courts of appeals did not extend to the issu- 
ance of writs of mandamus to the existing circuit and district courts 
to control those courts in the matter of the exercise of their juris- 
di étions. We said in that case: 

"In so far as the writ of mandamus is necessary for the exercise of the 
jurisdiction of this court as conterred by law, we hâve no doubt of our power 
to issue it. Where, therefore, a circuit or district court fails to exécute a 
mandate of this court in a cause brouglit hère by appeal or writ of error, 
it is not to be questioned that we may compel its exécution by mandamus. 
Gaines v. Rugg, 148 U. S. 228, 13 Sup. Ct. 011. It is to be observed, however, 
that, by the flfth section of the circuit court of appeals act, appeals or writs 
of error may be taken from the district courts or from the existing circuit 
courts directly to the suprême court 'in any case in which the jurisdiction of 
the court is In issue. In such cases the question of jurisdiction alone shall 
be certifled to the suprême court from the court below for décision.' By the 

v.7lF.no.6~49 
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slxth section of the same act, the circuit courts of appeals are given power 
'to exercise appellate jurlsdictlon to revlew by appeal or by wrlt of errer 
final décision In the district and exlsting circuit courts in ail cases otiier than 
tbose proVided for' in the flfth section. It would seem to be clear, therefore, 
that where a circuit court or a district court refuses to hear a cause for want 
of jurisdiction, and the question thus decided may be heard on certiflcate in 
the suprême court under section 5, it would not be wlthin the power of this 
court by mandamus to compel such circuit or district court to talie jurisdic- 
tion of the cause, but that such power is vested in the suprême court when- 
ever remedy by appeal or wrlt of error on certiflcate is not adéquate." 

We approve and aflSrm this limitation of our powers to issue writs 
of mandamus. In the présent case the question -whether, by the 
proceedings which were taken, the circuit court for the Western 
district of Michigan obtained jurisdiction over the défendants, 
was one which might hâve been carried for review directly to 
the suprême court upon a certiflcate of the circuit court. But 
such a question, unaccompanied by any other arising on the merits, 
would not be cognizable in this court. Manufacturing Co. v. Bar- 
ber, 9 C. C. A. 79, 60 Fed. 465; Cabot v. McMaster, 13 C. 0. A. 39, 
65 Ped. 583, The right to issue writs of mandamus, of course, is 
incidental to the other powers expressly conferred upon this court, 
and does not arise except where it is thus incidental. As we could 
not consider a case on error presenting alone the issue of juris- 
diction of the court below, we cannot exercise an appellate juris- 
diction over the same subject-matter by mandamus. 

The pétition hère flled was for the issuance of an alternative writ, 
and as, upon its face, it does not state a good ground for the remedy 
asked, the pétition is dismissed, at the costs of the petitioner. 



BUSH V. FAERIS. 

(Circuit Court of Appeals, Flfth Circuit. January 7, 1896.) 

No. 424. 

JUDGMENTS— Lien— Texas Stattjtb. 

The statute of Texas providing for the lien of judgments upon the 
property of the judgment debtors prescribes as essentials (article 3155) 
that the abstract of the judgment, when recorded, shall show the names 
of the plalntiff and défendant, the number of the suit, the date of the 
rendition of the judgment, its amount, the amount of crédits. If any, and 
the amount due. Held, that the recording of an abstract which falled 
to show the amount of the juôgment (there being no dollar or cent marks 
preflxed to the figures in the columns indicatlng the amount, and there 
being, also, a disparity between the figures so set down and the real 
amount for which the judgment was rcndered) was ineffectuai to create 
a lien upon the property of the judgment debtor. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

T. D. Montrose and R. E. Meyland, for appellant. 

W, H. Alexander, W. H. Clark, and W. L. Hall, for appellee. 

Before FARDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 
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BOARMAN, District Judge. The original and amended bills of 
complainant (a citizen of Missouri) represent that Sarah M. Simp- 
son (a feme sole, and a citizen of Texas) is indebted to him in the 
sum of |7,000, Tvith interest thereon, and $700 attorney's fées, — said 
indebtedness being evidenced by seven certain promissory bonds or 
notes, for |1,000 each, with interest coupons, payable semiannually, 
attached to each bond, the bonds and coupons bearing date Decem- 
ber 1, 1890; that the payment of the money, with interest, was se- 
cured by a deed of trust upon the lands' and premises now in contro- 
versy, and fully described in complainant's bill; that said deed of 
trust was executed in favor of complainant by the said Sarah Simp- 
son, and was recorded in Hunt county, Tex., December 3, 1890, the 
land in question being situated therein. Complainant f urther avers 
that he is the légal holder and owner of said notes and coupons, 
and that said Mrs. Simpson having failed to make the payments 
thereon due July, A. D. 1893, the whole of said debt, with interest 
as stipulated, with $700 attorney's fées in addition thereto, has be- 
come, under and in accordance with the stipulation in said deed of 
trust, now due and payable; that, the premises considered, the com- 
plainant is entitled to a judgment against Sarah Simpson herself, 
on the foreclosure of said deed of trust, for ail the said sums now 
past due. In the original and amended bills other persons are 
complained of, and named as défendants therein, but as the plead- 
ings show that ail of the matters complained of against the original 
défendants named in the bill, except Mrs. Simpson and Bush, were, 
in the process of the pleadings and hearing of this suit, and by the 
decree therein, eliminated or dismissed without complaint on their 
part, we will not herein mention them. 

Complainant allèges that he makes W. H. Bush a party défend- 
ant, and asks for the foreclosure of said deed of trust and judgment 
thereon against him, because the said Bush, as he is informed and 
believes, and so allèges, is in possession of the premises described in 
his said bill of complaint, claiming and asserting interest in the 
same adverse to the complainant's rights therein, and is illegally 
and wrongfully asserting title in himself superior to, and free from, 
the complainant's lien. Complainant avers that he is advised, and 
so allèges, that said Bush is claiming and asserting such rights 
thereto under and by virtue of an exécution levy upon said prem- 
ises made in December 20, 1893, and sale made of the same to him 
February 6, 1894, as the property of said Sarah Simpson, by the 
sheriff of said Hunt county, under a judgment rendered by the clerk 
of said county, March 28, 1888, against said Mrs. Simpson. Com- 
plainant allèges that no lien superior to, or in any way aiïecting his 
rights under, the said deed of trust, attached to the land or. prem- 
ises of said Sarah Simpson, in favor of said Bush, by virtue of said 
judgment, or by recording the abstract thereof. He allèges that 
the abstract of said judgment, though it does appear to hâve been 
recorded in said Hunt county, was and is void, and without any 
légal effect against him, or the rights assigned and conveyed to him 
by the said Sarah Simpson in said deed of trust, because the said 
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abstract is faulty in law and fact, under the statutes of Texas, in 
this: that it fails to show the amount of the said judgment against 
said Sarah Simpson, either in numericals or in dénomination, either 
eeparately or in the aggregate, and fails to give crédit for the 
amount which was collected thereon prior to the issuance of the 
exécution under which the sale was made to said Bush, and that ail 
of said failures are in violation of the requirements which are pro- 
vided for and made prerequisites by the laws of Texas before a valid 
lien can be created against the property of a judgment debtor. 
Complainant allèges further that said Bush had knowledge, both ac- 
tual and constructive, of the foregoing facts, and that he bought in 
the property at the said exécution sale for the grossly inadéquate 
considération of |1,200, and that his purchase thereof, and his ac- 
ceptance of the said sheriff's deed, which is now on record in the 
record of deeds in Hunt county, Tex., was for the purpose of carry- 
ing out fraudulent understandiiigs and agreements which had been 
entered into and made betweeû himself and the said Sarah Simpson 
for the purpose of defeating the complainant in the collection of 
his said debt, and to impair his lien under his mortgage contract 
with the said Sarah Simpson; that, to further his said fraudulent 
understandings and purposes with the said Sarah Simpson, he or 
she, or both of them, fraudulently procured the issuance of the exé- 
cution in Hunt county on the land mentioned, and caused the said 
premises to be sold to said Bush, and the said Bush did not pay any 
moneyfor the same, or, if he did pay any money as the purchase price 
of the said property so sold, the money so paid by him to the sheriff, 
or to any one else, was returned to him, in accordance with said 
fraudulent understandings and purposes between himself and the 
said Sarah Simpson. Complainant prays for judgment against Sa- 
rah Simpson for damages in the sum of $10,000, including interest, 
attorney's fées, and the costs of suit, with a decree establishing and 
declaring his lien on the aforesaid premises to be a lien supeiior to 
any lien or right which the said Bush daims or may claim to hâve 
or to exercise over the land and premises described in the deed of 
trust; that the said sheriff's deed made under the exécution sale as 
aforesaid to the said W. H. Bush, which was dated Pebruary 6th, 
and recorded in the records of deeds in Hunt county, Tex. (volume 
76, pp. 122, 123), be vacated and annulled; and complainant prays 
for order of sale of said premises in satisfaction of his said debt. 

Demurrers to complainant's bill were flled in the interest of both 
Mrs. Simpson and Bush. The demurrers having been, as we think, 
properly overruled, each of them flled answers. Mrs. Simpson did 
not deny her liability on the obligations evidenced by the several 
promissory bonds or notes and deed of trust, nor does she resist 
complainant's right to the foreclosure and decree prayed for; but 
she dénies having entered into any fraudulent transactions with 
the said Bush, as charged in the complainant's bill. Bush an- 
swered, denying that he was in any way guilty of the fraud charged, 
and his answer put at issue the facts upon which complainant, in 
his bill, relied for recovery against him. In his answer he allèges 
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especially that he bought the said lands at said sale in good faith, 
for Mmself ; that he thereby became the légal owner of the saine, 
free from any lien now claimed by complainants; that said sale 
was legally made in exécution of the judgment against the said 
Sarah Simpson, and he paid the sheriff |1,200 for said land. He 
allèges that the abstract showing the said judgment, under which 
the sheriff made his sale, complied f ully in its terms and statements 
with ail the requirements and provisions of the statutes of Texas 
relating to the recording or entry of such abstracts. 

It will be seen, in the above statement of the case, that the issues 
of fact and law disclosed in the pleadings résolve themselves into a 
question, as the learned judge of the circuit court stated in his con- 
clusions, as to the priority of the lien of two debts on the same 
premises. The priority of the two liens, it was conceded in the 
argument, must be determined by a référence to the jurisprudence 
outlined and adhered to in the décisions in the state of Texas on the 
state's statutes relating to the registration and recording of the ab- 
stracts of judgments which create a lien against property of the judg- 
ment debtor. Article 3153, Kev. St. Tex., prescribes the following 
essentials as necessary to create a valid lien against the property of 
a judgment debtor: First, that the abstract of the judgment, when 
recorded, shall show the names of the plaintifE and défendant; sec- 
ond, the number of the suit; third, the date on which the judgment 
was rendered, and the amount of judgment, the amount of crédits, 
if any, and the amount due upon the same. We think the undisputed 
évidence relating to the registration of the abstract under which 
Bush claims that his lien was fixed against Mrs. Simpson's proper-ty, 
described in said deed of trust, conclusively shows that said abstract 
is faulty in law and fact, in that it fails to show the amount of the 
judgment against Mrs. Simpson; in the further fact that there are 
no dollar or cent marks preiixed to the figures which are set down 
in the columns to indicate the amount of judgment; and that the 
said abstract shows a disparity between the figures showing the 
amount of the judgment, and the real amount for which the judgment 
was rendered. The appellant, in his brief, présents a copy of the 
abstract relied on by him to establish and fix the priority of Bush's 
lien. It is admitted that the copy shows failure, in the registration, 
to preflx the dollar and cent marks, and the appellant, in his brief, 
seems to recognize that the amount shown in the abstract varies, in 
a small sum, from the amount for which the judgment was originally 
rendered against Mrs. Simpson. The court below, passing by the ob- 
jections as to the absence of the dollar and cent marks, sustained the 
complainant's contention that the amount of the judgment was not 
correctly stated in said abstract, and concluded, for the reason last 
mentioned, that the abstract, as recorded, did not create a lien on the 
land, or furnish notice to complainant, and that the record of com- 
plainant's trust deed took precedence of the judgment under which 
respondent claims. The appellant contends that the defects in said 
abstract, whatever they may be, were and are immaterial, because 
the abstract contained ail things necessary to substantially comply 
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with tlie law, and the abstract, as it appears to be recorded, was suffl- 
cient to excite inquiry, and indicate the source of full information to 
said complainant, at the time he contracted with the said Mrs. Simp- 
son. Both parties claim a prier lien under the laws of Texas, — one 
under the deed of trust duly recorded; the other, by reason of a judg- 
naent,the abstract of which, it is contended,was legally recorded prier 
to the said deed ef trust. The issues ef law presented on the state 
of facts not denied in this case hâve been frequently breught to the 
attention of, and passed upon by, the courts in Texas. We find the 
décisions therein unifermly hold, substantially, that judgment liens 
are the créations ef, and are regulated by, statntes, and that, until 
the conditions to the lien flxed by the statutes hâve been cemplied 
with, ne lien is established. The suprême court ef Texas, in discuss- 
ing article 3155, said, in Nye v. Meody, 70 Tex. 436, 8 S. W. 606, that 
the terms ef the statute are simple and clear, and, both the meaning 
and intent being fully expressed in the statute, it is not for the court 
to question the pelicy of the law. And in Benner v. Grigsby, 84 Tex. 
332, 19 S. W. 511, it was held that a failure in the record to give the 
number of the suit was fatal to the lien asserted, and that the courts 
hâve no more right to disregard the provisions ef the statute requir- 
ing the abstract to show the number of the judgment than they 
would hâve to disregard any other provision which the législature has 
prescribed as a prerequisite to the authority te record the abstract. 
Thèse views seem to be unifermly maintained in the Texas authori- 
ties. The fédéral courts hâve had occasion to consider statutory 
provisions similar to thèse we flnd in the Texas statutes relating to 
the requirements or prerequisites for creating valid liens against a 
judgment debtor's property in other states. In Re Boyd, 4 Sawy. 
262, Ped. Cas. No. 1,746, the court, in considering a similar statutory 
provision in Oregon, held that the failure to give denominatienal 
marks on any part of the abstract was fatal te the lien. Mr. Justice 
Pield, on a pétition for review in the circuit court in that case, said 
that: 

"The lien Is a mère création of the statute, and, to Its existence, the pro- 
vision of the statutes must be followed In ail substantlal partlculars. The 
docket must disclose the amount of the Judgment rendered. Mère numericals, 
wlthout any Indication that they represent dollars, or other dénominations 
of money, are not sufflcient. Any omission in this particular cannot be sup- 
plied by référence to the record of the judgment The object of the law is 
to malse the judgment a lien upon the property of the debtor in any county 
where it is situated, and, as such county may be at a great distance from 
the one in which the judgment is rendered, the law contemplâtes that the 
docket entry shall Impart knowledge of ail the facts which a purchaser of 
the property need ascertain." 

Counsel for appellant, in support of his contention that the 
abstract shows a suflficient cempliance with the law, does not advise 
us of any Texas authorities to sustain his argument, but cites us to 
the case oî Cooke v. Avery, 147 U. S. 375, 13 Sup. Ct 340, and says 
the abstract was sufflcient in this case "to excite inquiry, and indicate 
the source of full information to the appellee, Herman P. Parris, at 
the time Mrs. Simpson executed to Mm the mortgage." The case of 
Cooke V. Avery went up from a fédéral court in Texas. It was a 
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case in which the defect pointed out in tke abstract was in relation 
to indexing the names of tke suitors. The court passed upon but 
one matter at ail akin to the law issue hère. The defect charged as 
being in the abstract in that case, for the purpose of avoiding the lien, 
was as to indexing the names of plaintiff and défendant. In that 
case the abstract showed a registration of the judgment in favor of 
a partnership firm, "Deere, Manser & Co.," and it was alleged that, 
in so showing the names of the partnership, the abstract did not com- 
ply with the requirements of the Texas statute. The suprême court, 
in passing upon that issue, held, in the line of several cases cited 
therein from the Texas authorities, that ail the statutory prerequi- 
sites as to the indexing were complied with, because the name of 
plaintiff, being a partnership flrm, was correctly given in the abstract. 
As that case is now of interest to us, it appears that the court de- 
termined but one issue, and that was whether or not the abstract 
therein, in giving the name of the partnership flrm, instead of the 
names of the several partners, complied with the statute (article 
3158) with référence to indexing the record. Article 3155 shows 
what are the prerequisites of the abstract itself ; and the chief jus- 
tice, in Cooke t. Avery, though he was discussing matters akin to the 
subject-matter of our présent inquiry, foand in article 3155, was in 
fact considering article 3158, which relates to and shows the prereq- 
uisites of the index to the record where the abstract may be found. 
That article provides that "the index to a judgment record shall be 
alphabetical and shall show the name of each plaintiff and of each de- 
fendant in the judgment, and the number of page of the book upon 
which the abstract is recorded." In Cooke v. Avery the index gave 
the plaintifPs name as "Deere, Manser & Co." The court, having 
said that the abstract itself complied with ail the prerequisites of 
article 3155, held that the only issue to be passed on was as to 
whether the récital in the index of the partnership flrm name, "Deere, 
Manser & Co.," shows in itself a suflficient compliance with article 
3158. After stating those issues, the court quotes from Willis v. 
Smith, 66 Tex. 31-43, 17 S. W. 247: "The object of the statute is not 
to incumber the registry with the full information, but to excite in- 
quiry, and indicate the source of full information." And, by way of 
applying the conclusions of the Texas courts to the issue the court 
was then considering, the chief justice adds that, in the index show- 
ing the partnership flrm's name, "a source of full information waa 
so indicated in this instance that no reasonably prudent or cautions 
inquirer could go astray." The Texas authorities we hâve exam- 
ined, wherein a discussion of article 3155 was ihvolved, uniformly 
hold, as the basis of their conclusions, that the lien given by the 
Texas statute, being a créature thereof , and not an incident or légal 
conséquence of the judgment behind it, arises from the registration 
of the abstract of the judgment; that it is a statutory right or privi- 
lège, in the beneflciary of the lien, and the préférence or advantage 
it gives him must stand or fall by a strict compliance with the 
statutory requirements. We flnd the doctrine announced in Re 
Boyd, 4 Sawy. 262, Fed. Cas. No. 1,746, to be in line with the reason- 
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ing and conclusions of the Texas courts, as to a valid lien under 
article 3155; and we can see no such variance between such au- 
thorities and the conclusions reached by the chief justice in Cooke 
V. Avery as will warrant analogies from the reasoning or conclu- 
sions therein favorable to the contention of appellant's counsel. It 
seems that, in the counsel's reliance upon the language which he 
quotes from the suprême court, he overlooks the fact that the court 
at the moment, in that case, was considering article 3158, and that 
it was clearly the intention of the author of the opinion, in using 
such language, to limit his discussion and conclusions, for the 
moment, to the requirements or prerequisites of that article to a 
valid lien, and to say that such prerequisites were suiïïciently com- 
plied with in putting in the index to the record the name of the 
partnership as one of the suitors in that case. It f ollows that the 
decree of the circuit court was right, .and it is consequently af- 
flrmed. 



FOEEMAN V. CENTRAL TRUST GO. OF NEW YORK et al. 

(Circuit Court of Appeals, Fiftli Circuit. January 14, 1896.) 

No. 429. 

1. Railroad Rbcbivetîbhips — Liens — Damage— Claims. 

In 1888 tlie T. Ry. Oo. mortgaged its property to secure an Issue of 
bonds. In September, 1889, a reeeiver of tlie property of the corporation 
was appointed by a state court, in quo warrante proceedings for the for- 
feiture of the charter. While the railroad was in the hands of this re- 
eeiver, one F., a passenger, sufflered a personal Injury. In October, 1889, 
the order appolnting the reeeiver was vacated, as improvidently made, 
and the property was ordered to be returned to the company, and made 
chargeable with ail expenses and liabilities of the reeeiver, as a lien 
upon such property. In 1890 F. sued the railway company and the former 
reeeiver in a state court to recover damages for his injury. In 1891 a suit 
for the foreclosure of the mortgage on the railroad was begun, in a fédéral 
court, and a reeeiver appointed. This reeeiver was made a party to F.'s 
suit In the state court, but without leave of the fédéral court, and appeared 
and answered. Judgment was rendered for F. against the railway com- 
pany and reeeiver, which judgment was declared to be a lien on the 
property of the railway company in the hands of the reeeiver. F. then 
intei-vened in the foreclosure suit, to obtain payment of this .ludgment 
out of the corpus of the property, if necessary, in préférence to the mort- 
gage. Held, that F.'s claim for damages did not, by virtue of the decree 
vacating the receivership in the quo warrante proceedings, or otherwlse, 
become a lien on the railway company's property superior to that of the 
mortgage previously executed. 
». Same — Texas Receiveks Act. 

Held, further, that while it did not appear that F.'s suit in the state 
court was one to which the reeeiver could, under the act of congress of 
Angust 13, 1888, be made a party, without leave, if he could for any 
purpose be so made a party, the court was not authorized, by the Texas 
receivers act (Rev. St. Tex. art. 1466 et seq.), or otherwise, to award F. 
a lieu superior to that of the mortgage, which was executed before the 
passage of the receivers act. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 
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K. R. Craig, for appellant 

J. A. Baker, Jr., and R. S. Lovett, for appellees. 

Before FARDEE and McCORMICK, Circuit Judges, and BOAR- 

MAN, District Judge. 

BOARMAN, District Judge. On August 30, 1888, the Texas 
Trunk Railway Company executed to the Central Trust Company of 
New York, as trustée, a mortgage of ail its propertjj rights, and 
franchises to secure an issue of |1,000,000 of bonds, with interest 
payable semiannually. On the éth of September, 1891, the said 
railway company having defaulted in payment of interest on its 
bonds, the Central Trust Company, trustée, flled in the United States 
circuit court for the Northern district of Texas a bill for the fore- 
closure of the said mortgage, and thereupon a receiver, Charles Dil- 
lingham, was appointed, and the court continued to administer the 
property, through him and his successors in office, until February 
25, 1895, when a final decree of foreclosure was made, decreeing a 
sale and distributing the proceeds thereof. On September 25, 1889, 
John C. Traylor, in a quo warrante proceeding instituted by the 
State of Texas, in the courts thereof, against the Texas Trunk Rail- 
way Company, to forfeit the charter, was appointed receiver. On 
the 5th day of October, 1889, Joseph Foreman, the appellant herein,. 
while traveling as a passenger on the said trunk railway, received a 
Personal injury. On the 26th of October, 1889, on further prosecu- 
tion of the quo warranto suit, at the instance of défendants, the 
order appointing John Traylor receiver was vacated by decree of 
the said state court. In the vacating decree the court held that 
the appointment of Traylor was not void, but that it was improvi- 
dently made. No sale of said property having been made, the court 
ordered that the same, in the hands of the said Traylor, receiver, 
should be returned to the said company, and shall be chargeable 
with ail proper expenses and lawful liabilities incurred by said re- 
ceiver in operating the said railroad. It was ordered, further, that 
"the charges upon the property in the hands of said receiver are 
hereby made a lien upon said property, and the possession of de- 
fendant, restored by this order, is subject to ail the said charges." 
The appointment having been vacated, the property, on 26th of Oc- 
tober, 1889, was ail turned back to the said company. On the 18th 
of October, 1890, Joseph Foreman, the appellant herein, flled his 
suit in the state court against the said railway company and John 
Traylor, as receiver, for the recovery of damages against said com- 
pany for his Personal injuries, received as before stated. On the 

of January, 1892, appellant caused Charles Dillingham to be 

made a party to his said suit in the state court. In June, 1892, 
Dillingham, appearing as a défendant, pleaded in this oflBcial ca- 
pacity as receiver in said cause; and the said cause, having been 
tried on the 20th of February, 1893, resulted in a judgment for Fore- 
man in the sum of $3,500, with interest, against the said Texas 
Trunk Railway Company and against Charles Dillingham, receiver. 
It does not appear from the record that the United States circuit 
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court gave leave to Dillingham to become a défendant therein. In 
the said judgment it was decrèed "that tlie amount of the judgment 
shall, and the same does hereby, constitute a lien on ail property 
of the défendant the Texas Trunk Raiiway Company, wheresoever 
the said property may be situated, and of whatsoever character it 
may be, and a lien is hereby decreed on ail property of said raiiway 
that the défendant Dillingham took into his possession, as receiver 
aforesaid, and ail property of said raiiway that thereafter may hâve 
corne into the hands of such receiver." The court further ordered 
that, as the said property was in the hands of a receiver appointed 
by the United States circuit court for the Northern district of Texas, 
no exécution or order of sale shall issue, pending the said receiver- 
ship, therein. Said judgment was never set aside or appealed from. 
On the 24th of July, 1893, Joseph Foreman filed his plea.of in- 
tervention, upon his said judgment, in the United States circuit 
court for the Northern district of Texas, where it was ref erred to a 
master, as it appears, on an agreed statement of facts. Later, the 
spécial master reported in favor of the intervener, entitling him to 
recover |3,500 with interest, "and a lien for the payment thereof, 
superior to the lien of the Central Trust Company; and the master 
recommended that the receiver be directed to pay the said amount, 
out of such of the current earnings and revenues derived by him 
from the property of the défendant raiiway company, as may now 
or hereafter be in his possession, after the payment of ail expenses 
necessary for the proper opération and maintenance of said prop- 
erty during his receivership, including ail the expenses which hâve 
heretofore been or may hereafter be incurred by the receiver or al- 
lowed by the court as a prier lien upon said property, and -if there 
be no such surplus earnings, then this daim is hereby declared a 
lien on ail the property of the défendant raiiway company, prier 
to the lien of the daim of complainant herein, together with the 
costs of the intervention." On hearing the master's report, the in- 
tervener excepted thereto, and prayed for, not only a prior lien on 
ail the property of the said raiiway company, superior to the com- 
plainant's mortgage lien, but for a lien superior to ail other subsé- 
quent liens and daims arising since the date of the accrual of ap- 
pellant's daim, except the operating expenses and costs of this re- 
ceivership and taxes. The Central Trust Company also flled a séries 
of exceptions, attacking Foreman's judgment, etc., in the state court. 
On the hearing of the master's report, contradictorily with the Cen- 
tral Trust Company, the circuit court directed that the said report 
should be changed and reformed so that Foreman shall be entitled 
to a decree against the said trunk raiiway company and Atkins, Dil- 
lingham's successor, as receiver, for the sum of |3,500, with inter- 
est, and the receiver shall pay said amount out of the current earn- 
ings and revenues derived by him from the opération of the raiiway, 
in custody of the court, as shall remain, if any, after the payment of 
ail expenses for the proper opération and maintenance of said raii- 
way and property during this receivership, including ail expenses 
and costs prior to other liens of complainant herein, together with 
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the costs of this intervener. Prom tMs decree, intervener, Fore- 
man, now prosecutes his appeal to this court. 

The appellant's counsel discusses, contradictorily with the ap- 
pellees, the merits of the several exceptions flled, as it appears, in 
the court below; but there seems to be a différence of opinion be- 
tween the counsel as to what disposition was made of the excep- 
tions on the hearing. There is some contention, too, as to whether 
the transcript shows a correct copy of the final decree ref orming the 
master's report. In conséquence of such différences, the appellees, 
on the hearing in this court, flled a motion for writ of certiorari. 
An agreement between the counsel amending the record having 
been flled, the motion was not pressed. The amendments, together 
with the record, show enough, of the issuable matters of fact and 
law to enable us to satisfactorily dispose of appellant's objections 
to the flnal decree of the circuit court. Under the view we take 
of the issues, it is not necessary for us to décide the différences of 
counsel as to the disposition made of the exceptions, or to discuss 
the merits of them. The assignment of errors presented by the ap- 
pellant, on behalf of his objections to the decree reforming the mas- 
ter's report, are, substantially, as foUows: That the évidence upon 
which the report was founded shows that the appointment of 
Traylor, receiver, was legaHy made in the quo warranto proceed- 
ings in the state court; that Foreman's claim for damages, having 
accrued while Traylor was operating said railroad, constituted a 
part of the charges for operating his receivership; that by the op- 
ération of the final decree therein vacating the said receivership 
and retuming ail the property subjected thereto, without sale being 
made thereof , the claim of Foreman was preserved to him, as a lien, 
on the corpus of ail the property which had been under Traylor's 
receivership; that the judgment which he finally obtained in the 
state court on his said claim, vested, and recognized in him, a lien 
on the corpus of said property superior to the mortgage and bond- 
holders thereunder for any deficiency after exhausting the earn- 
ings. On this statement of issues, which we hâve summarized 
from the pleadings and évidence, the appellant contends, in behalf 
of his exceptions to the final decree reforming the master's report, 
for two propositions: First, that by the terms of the final decree 
of the state court, passed in the quo warranto proceedings against 
the said company, vacating the receivership of Traylor, his claim 
for damages, constituting, as it did, a part of the charges incurred 
in the opération of said receivership, having been vindicated by the 
said judgment, became a lien on the corpus of the property, which 
took effect at a period during the receivership of Traylor; second, 
that by the opération and the légal effect of the said judgment, un- 
der the statutes of Texas passed in March, 1889, anterior to the 
date on which his cause of action arose, known as article 1466 et 
seq., Eev. St. Tex., he became the beneficiary of a lien on the corpus 
of ail the property which was in Traylor's hands at the time his 
cause of action accrued, superior to the lien of the bondholders in 
"whose foreclosure suit he became an intervener. 
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In consîdering the merits of his flrst proposition, If will b'e seen 
that the quo warranto proceeding, instituted by the state of Texaa 
in the state court thereof, was a suit at law, directed to the single 
purpose of having the company's charter forfeited to the state. Its 
•corporate life — not its property, or liens thereon, or the équitable 
distribution of its earnings, assets, or its property- — was put at issue 
therein; and the only parties to the same were the state, on the 
one hand, and the railway corporation, on the other. The receiv- 
ership provided for in the said suit, whatever may hâve been the 
légal effect of the decree vacating the same, or of the orders or rés- 
ervations provided for therein, in relation to the claim of the right 
of Fôreman, was for the purpose, only, of having the receiver, Tray- 
lor, continue the opération of the railroad for the use of the Com- 
pany, pending the suit by the state to annul its charter. We con- 
clùde that it was the purpose of the state court to hâve the railroad 
operated only for the beneflt of its owners, because the only orders 
passed in the quo warranto proceedings, so far as we are advised, 
were the orders providing for and vacating the receiver ship df Tray- 
lor. We are unable to find any rule in the equity jurisprudence of 
the state or fédéral décisions, to which appellant cites us, in his 
brief, to support the contention that Foreman's claim, under or by 
reason of the légal effect of the decree of the state court vacating 
ïraylor's receivership, or in the provisions or orders, found therein, 
relating to or reserving in him any ultimate rights against tlie said 
company, should be allowed to take rank, as an équitable lien, su- 
perior to the lien vested in the appellee under a mortgage executed 
anterior to the period at which it may be conceded Foreman's cause 
of action for damages accrued. It is conceded appellees were not 
a party to the suit in which the vacating order was passed ; and, so 
far as we are advised, the said trustée could hâve had no interest 
to protect in the issues, purpose, or proceedings in that suit, if it 
had been made a party thereto. It may be that Foreman's claim 
for damages constituted a lawful charge against the company, in- 
curred: during the opération of Traylor's receivership; but it will be 
noted that Traylor was continuing and carrying on the business of 
the railroad, for the beneiit of its owners, when Foreman received 
his injuries. And his claim, when Dillingham was appointed re- 
ceiver, some two years after the vacating order, to administer the 
company's property for the beneflt of complainants in the foreclo- 
snre suit, was, at best, only an unpaid debt against the company, for 
antécédent ot oH operating expenses, the same as it might hâve 
been if no receiver had been operating the railroad when Foreman 
received his injuries. And it seems to us that no rank, préférence, 
or lien, whatever may be the terms or purpose of the orders found 
in the vacating decree of the state court, was intended to be con- 
ferred or could hâve been conferred on Foreman's claim that would 
authorize it now to préjudice the lien of the bondholders. 

In considering appellant's second proposition, it will be seen that 
the mortgage in favor of the bondholders was executed and became 
operative August 30, 1888, and that the statute (article 1466 et seq.) 
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became a law March 19, 1889. Dillingham does appear to hâve 
been brought into the state court, as a défendant, on the trial of 
Foreman's damage suit against the company; but appellee con- 
tends that no leave was given appellant, Foreman, by the United 
States circuit court, to hâve said Dillingham, as receiver, subjected 
to the jurisdiction of said state court, and that, his appearance as 
a défendant having been made without such leave of the court be- 
low, in which he was appointed receiver, the said judgment is with- 
out effect against the property of the railway company in his hands. 
•See Barton v. Barbour, 104 U. S. 126; Keen v. Breckenridge, 96 
Ind. 69, and cases cited therein. It is clear that, before the act of 
1887-88, receivers could not be sued without leave of the court ap- 
pointing them. Section 3 of that act changed the law, as it existed 
then, only so far as to permit such suits against a receiver, without 
leave of the court, as are "in respect to any act or transaction of his 
in carrying on the business connected with the property" under his 
receivership. It cannot be said that Foreman's suit against Dilling- 
ham was upon such a cause of action as brought him within the 
provisions of the act of 1887-88. It bas been held, in some cases, 
that such a leave is not necessary, to sue receivers away from the 
court appointing them, when the object of the suit is to recover only 
an ordinary judgment at law. Beach, Rec. p. 599; Eailroad Co. v. 
Smith, 19 Kan. 225, and cases cited. So it may be that the doc- 
trine contended for by appellees' counsel should not, in this case, 
be allowed to go to the extent of annuliing appellant's judgment 
against Dillingham, receiver, because it might be successfully claim- 
ed that, in Foreman's suit, the state court could not hâve, jurisdic- 
tionally, rendered anything in his favor beyond an ordinary judg- 
ment at law flxing the amount of his claim for damages, and that 
the said court, in allowing the lien, superior to the Central Trust 
Company's lien under the mortgage, found in his said judgment, 
was to that extent without jurisdiction. But, conceding that the 
légal efifect of his failure to secure the leave of the court below 
should be so limited, which is a matter we do not think it neces- 
sary now to détermine, it is clear to us that the act of 1887-88 can- 
not be construed so as to forbid the circuit court, which was, at the 
time the said judgment was rendered, administering, through its 
receiver, for the beneflt of the mortgage bondholders' lien, of which 
lien the said bondholders were and had been the beneflciaries, in 
equity, anterior to the time of the accrual of appellant's cause of 
action, "to subject such suit to the gênerai equity jurisdiction of 
the court in which such receiver or manager was appointed so far 
as shall be necessary to the ends of justice." In doing this, we 
cannot agrée that Foreman's judgment, however valid it may be be- 
tween ail the parties thereto, can confer upon him any right or lien, 
enforceable in the equity courts of the United States, otherwise than 
In the Une of and in conformity with the jurisprudence established 
in those courts, — ail of which seems to be adverse to his first propo- 
sition. 

Appellant, having recited at length article 1466 et seq., familiarly 
known as the "Texas Receivers Act," says that its provisions are 
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declaratory of equity rules already established in the fédéral court, 
and urges that the act was suflQcient authority to authorize the state 
court to impose a lien in his favor on the corpus of ail the said 
property in Dillingham's hands at the time of the said judgment in 
his favor, superior to the bondholders' lien, which, it is conceded, 
antedates the period of Foreman's cause of action against the said 
Company and Traylor, receiver. A review of the décisions of the 
Texas courts since the passage of the receivers act will show, uni- 
formly, that their conclusions, wherever they hâve considered mat- 
ters and issues of law akin to the subject-matter of this suit, hâve 
been adverse to the contention of the appellant. In Giles v. Stan- 
ton, 86 Tex. 620, 26 S. W. 615, and Fordyce v. Du Bose, 87 Tex. 78, 
26 S. W. 1050, it was held that the rights of the bondholders secured 
by a mortgage executed before the passage of the receivers act 
could not be affected or prejudiced by any lien which the court was 
authorized to impose under the provisions of the said act. It fol- 
lows from what we hâve said that the decree of the circuit court 
should be affirmed. 



AMBEIOAN FREBHOLD LAND-MOKTGAGE 00. OF LONDON, Limited, 

et al V. THOMAS. 

(Circuit Court of Appeals, Fifth Circuit. January 14, 1896.) 

No. 416. 

Bqditt Pbaotick— Nokresident Défendants— Act Makch 8, 1875. 

One F. flled a bill In equity, in the circuit court for the Southern district 
of Georgia, to remove an Ineumbrance or cloud upon the tltle to real prop- 
erty In that district, ail the défendants but two, who were merely formai 
parties, being nonresldents of the state. Service was made personally 
upon the two résident défendants, and upon such service, treated as a 
substltuted service (the résident défendants having prevlously acted as 
counsel for the others), a decree pro confesso was taken. Afterwards 
complainant, not relylng on this decree, caused service to be made on the 
défendants by publication, and, such service having been perfected, took 
a second decree pro confesso. Within 10 days thereafter, Ûie nonresldent 
défendants filed objections to grantlng a final decree, and moved to hâve 
the decree pro confesso set aside, and for leave to flle pleas. This mo- 
tion was overruled, and a final decree entered. Heïd error, the évidence 
failing to show that the substltuted service was sufllclent to Justlfy the 
flrst decree pro confesso, and the nonresldent défendants having been en- 
titled, under Act Cong. March 3, 1875, § 8, to come In and défend under 
the second decree. 

In Error to the Circuit Court of the United States for the South- 
ern District of Georgia. 
W. E. Simmons, for appellants. 
Frank H. Miller and Wm. K. Miller, for appellee. 

Before PARDEE and McCOEMIOK, Circuit Judges, and BOAE- 
MAN, District Judge. 

BOAEMAN, District Judge. On the 13th of January, 1883, J. 
Pinckney Thomas became indebted to J. K. O. Sherwood, of New 
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York, in the sum of |5,000, borrowed money, witi interest thereon 
until paid, at 8 per cent, per annum, payable annually. Said in- 
debtedness was evidenced by one promissory note and five interest 
notes attached to the said note, representing interest to be paid 
eacb year. At the time of making said note, said Thomas conveyed 
title to 1,150 acres of land in Burke county, Ga., to the said Sher- 
•vvood, for the purpose, under article 1969 et seq., Code Ga., of secur- 
ing the payment of the same. Said Sherwood transferred the said 
notes to the American Freehold Land-Mortgage Company of Lon- 
don, Limited, by his indorsement of the same, without recourse, 
subject to the said bond for reconveyance made by Sherwood to 
Thomas. The interest note, becoming due November 15, 1886, was 
not paid at maturity or any other time. On the 16th of July, 1887, 
said Company instituted suit on said principal and interest notes 
then due, by an ordinary action of àssumpsit, in the circuit court 
of the United States for the Southern district of Georgia. The déc- 
laration in that suit sets forth the fact that the said indebtedness 
was secured by the deed, as provided by section 1969 et seq. of the 
Code of Georgia, but no spécial judgment therefor was prayed for. 
The défendant acknowledged service, and waived ail other and 
further notice and service. No answer or plea was flled therein, 
and on the 9th of April, 1888, an ordinary judgment, on default, 
upon the note, was rendered by the court, without the intervention 
of a jury, and the lands described in the deed of Thomas to Sher- 
wood were levied upon and sold under exécution by the mar- 
shal on the 3d of November, 1888, and purchased by W. G. Wheeler 
for |400, to whom proper conveyance was made by the marshal. 
On the Ist day of January, 1890, said Wheeler conveyed said lands 
to G. A. Hammell, of New Jersey. The lands remained in the pos- 
session of Wheeler and Hammell from the date of the sale made by 
the marshal, in 1888, to June 1, 1892, when a receiver was appointed 
by the circuit court under a bill flled by Turner 0. Thomas, admin- 
istrator of J. P. Thomas, deceased, and possession was turned over 
to him. The défendant, J. Pinckney Thomas, died, intestate, on 
June 11, 1888, and no représentation was had upon his estate until 
the 5th day of May, 1890, when Turner G. Thomas, the appellee, 
was appointed administrator. On the 6th of August, 1890, the ad- 
ministrator, Turner G. Thomas, flled a motion in the circuit court of 
the United States for the Southern district of Georgia to be allowéd 
to open the said default in the case of said mortgage company 
against J. Pinckney Thomas, wherein said judgment had been ren- 
dered and sale made as aforesaid, and to set aside and vacate said 
judgment so rendered on default April 9, 1888, which said motion 
was sustained, and a decree thereon rendered setting aside and va- 
cating said judgment as void. 47 Fed. 550. On setting aside the 
said judgment, leave was later on given to file pleas on behalf of 
défendants. After the rendition of the judgment sustaining the 
said motion, on the 15th of December, 1891, the said mortgage com- 
pany, through Mr. Simmons, as Its attorney, instituted a suit 
against Turner 0. Thomas, administrator of J. P. Thomas, upon the 
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said same cause of action upon which the said suit at law in the f ed 
eral court was originally instituted and the said suit in the state 
court is now pending. On the same day, December 15, 1891, the 
mortgage company's counsel, Mr. Simmons, instructed the clerk of 
said circuit court of the United States to enter an order dismissing 
the suit from the United States court. The judge of said United 
States court refused to allow this to be done. Upon the refusai of 
the court, December 15, 1891, to allow the said common-law case to 
be dismissed, the counsel for the mortgage company had his name 
stricken from the docket as such. 

On the 31st of March, 1892, said Turner G. Thomas, administrator, 
flied an original bill in equity in the circuit court of the United 
States for the Southern district of Georgia against the said mort- 
gage company and the Corbin Banking Company of New York, W. 
G. Wheeler, of New York, and Sherwood and Hammell, citizens of 
the same state, W. E. Simmons, of the Northern district of Georgia, 
and Fred T. Lockhart, a citizen of the state of Georgia (the two last- 
named défendants having been counsel in the said suit at law), pray- 
ing for an injunction restraining ail the said défendants from con- 
veying said lands pending said litigation, and pending the appoint- 
ment of a receiver to take charge and hold the same until the final 
decree therein; praying, further, that the deed from Thomas to 
Sherwood made January 13, 1883, of said land, and also the deed of 
the same date from Sherwood to the said mortgage company, also 
the deed from Lucius M. Lamar, marshal, to said Wheeler, Decem- 
ber 4, 1888, and the deed of said Wheeler to G. A. Hammell, dated 
January 1, 1890, be canceled as a cloud upon the title of said ad- 
ministrator and that of Mary E. Thomas and her said minor chil- 
dren. In addition thereto, the said bill prayed that a certain suit 
at law, filed in the said state court of Georgia by Mr. Simmons for 
the said mortgage company, against Thomas, administrator, where- 
in was involved the same cause of action as was sued on in the 
original suit at law in the circuit court below, should be restrained 
until a final decree was had on the said bill. No personal service 
was had on any of the défendants, except Lockhart and Simmons; 
the former, the lawyer who brought the original suit at law on the 
notes in the court below, and, after the judgment and exécution 
thereof, had riothing more to do with the case. The latter came in- 
to the said suit at law representing the mortgage company in resist- 
ing Turner's (administrator's) motion to open the default, and to 
vacate the said judgment. Ail the other défendants named in the 
bill were nonresidents of Georgia. At August rules, 1892, an or- 
der based on the services made of the bill as aforesaid was entered, 
taking a pro confesse against ail the défendants. No final decree 
was sought by appellee on that pro confesse. On the 21st of De- 
cember, 1892, an order was granted by the court directing service ta 
be perfected by publication. At rules, January 1, 1894, an order 
taking the bill pro cOnfesso, based on the service by publication, 
was again entered against ail of the défendants. On January 9, 
1894, the défendants named in the complainant's bill, the said mort- 
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gage Company, the Corbin Banking Company, Sherwood, Wheeler, 
Hammell, et al., through their counsel, Mr, Simmons, flled objec- 
tions to the granting of a final decree, and he moved to bave the pro 
confesso set aside, so that he could be allowed to file pleas for the 
said défendants to complainant's bill under such terms as the court 
might deem proper. Appellee moved to hâve the motion of Sim- 
mons overruled. The issues made up in thèse two motions were 
argued January, 1894, and taken under advisement. On June 28, 

1894, appellants' counsel again renewed his said motion for leave to 
appear and file pleas to said bill. There seems to be some différ- 
ence of opinion between the counsel as to the subséquent history of 
the matters and issues attending appellants' motion; but we do not 
think it necessary now to deal with that matter. On January 25, 

1895, the court overruled the motion, made in the interest of the 
nonresident défendants, to vacate the decree pro confesso, and pro- 
ceeded to enter a final decree on complainant's bill. From that de- 
cree this appeal is prosecuted. 

The appellants, in their assignment of errors, complained of a num- 
ber of errors, prejudicial to them in the circuit court, in relation to 
the matters and issues which, at the instance of the appellee, arose 
and were set up in the varions pleadings in the court belovi' after the 
appellants had obtained said judgment in the said original suit at law 
in the court below, on the notes, and sale had been made thereunder 
of the land in question, and they complained of error in the court in 
ref using to set aside the pro confesso of January 1, 1894, and in refus- 
ing to allow them to plead to complainant's bill ; and they complain, 
too, of errors found in the final decree. As to some of the matters 
complained of in the assignments, it may be that relief, at our hands, 
cannot be invoked on this appeal. However, under the view we take 
of the issues, it will not be necessary for us now to discuss those mat- 
ters. 

The assignments Nos. 6 and 7, which relate to the services had on 
complainant's bill, put at issue the only matters we deem it necessary 
to discuss: 

"No. 6. Because said bill of appellee was really an original bill, and there 
having been no légal service of subpœna upon elther of tbe appellants 
against whom substantial relief was prayed, ail of whom réside outslde of 
the State of Georgia, they nor neither of them hâve had their day in court, 
and were beyond its jurisdictlon at the time of the tlllng of said bill or there- 
after, so far as disclosed by the record or proof ; and not having submitted 
itself to the jurisdiction of the court, elther by appearance, demm'rer, plea, 
or answer, and having been denied the privilège of so doing by the court 
when it attempted to, on the 9th of .Tanuary, 1895, In open court, said coui-t 
had no jurisdictlon over it, and therefore the decree against it was error, 
and void for that reason; and the same was error as against ail the other 
appellants, each of whom reslded outslde the state of Georgia, and were not 
found witTiin the said state. 

*'No. 7. Because at the November term, 1888, of said court, on the 9th day 
of January, 1894, bef ore a final decree had been rendered in said cause, and 
elght days after a decree pro confesso had been entered, appellants, by their 
counsel, appeared in opçn court, and applied for leave to file proper pleas to 
appellee's said bill, which said application was not passed upon then, or at 
any othèr time, as the court, after hearing argument, held up its décision 
on said application at that time, and, without t'urther action or proceeding 
v.7lF.no.6— 50 
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In that matter, retumed sald final decree of January 26, 1895 (over a year 
afterwards), whereby appellants were deaied the right to défend sald biU, 
whleh they allège was error." 

It will be seen tliat appellee caused two orders for taking pro con- 
fesse to be entered, — one, at the August rules, 1892; the other, at 
January rules, 1894. The former was founded on alleged services of 
bill known as "substituted services." The only personal service 
which the record shov^s to hâve been made was on W. E. Simmons, 
who accepted service on himself as a défendant in the bill, and 
at the same time denied that he represented any one else. The 
other défendants, being nonresidents, were not actually or personally 
served, and whatever service was made on them was made through 
the said W. E. Simmons, as their attomey. The appellee seems to 
hâve been unwilling to follow up or to secure a final decree on the 
flrst pro confesso based on the service made as aforesaid on nonresi- 
dents, through Mr. Simmons. We think the évidence fails to show 
that the substituted service was sufScient to authorize the entry of 
the order taking the bill pro confesso at the August rules, 1892. The 
order taking the bill pro confesso, at the January rules, 1894, was 
founded on the service of appellee's bill made by publication, as pro- 
vided for in the act of 1875 (Rev. St. § 643). Under that act, as the 
"suit is to enforce any légal or équitable lien upon, or claim to, or to 
remove any ineumbrance, or lien, or cloud, upon the title to real or 
Personal property within the district" (Act March 3, 1875, §8; ISStat. 
472), service by publication was sufflcient to bring the said nonresi- 
dent appellants into court; but it also provides "that any défendant 
or défendants, who are not actually or personally notified as above 
provided may, at any time, during one year after final judgment in 
any suit mentioned in this section enter his appearance in said suit 
in said circuit court, and thereupon the said court shall make an 
order setting aside the judgment therein and permitting said défend- 
ant or défendants to plead therein on payment by him or them of such 
costs as the court shall deem just, and thereupon said suit shall be 
proceeded with to final judgment according to law." Id. The ap- 
pellee seems to hâve complied with the provisions of that act, and did 
the things necessary to perfect the service by publication, and the 
order taking the pro confesso bill on January 1, 1894, was properly 
entered ; but the undisputed évidence shows that the appellants, non- 
residents, who had been so served by publication, but who had re- 
ceived no actual personal notice, within 30 days after said entry was 
made, and before the final decree had been granted, came into court 
through their counsel, and filed their objection to the court's grant- 
ing a final decree on said pro confesso, and moved the court to set the 
eame aside, so that they could file pleas to complainant's bill. 

There seems to be a différence of opinion between the counsel in 
the case as to the historical incidents thereafter, which relate to the 
said motion and the disposition made of the issues of law therein; 
but the record shows that a final decree was entered on the said last 
pro copfesso, and we do not think it necessary to discuss those dif- 
férences.^ 
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We find error in the court below in not allowing tHe appellants to 
appear through their counsel to plead, demur, or answér, under the 
IffOTision of act of 1875. 

The decree of the circuit court is reversed, and the cause ia re- 
manded, with instructions to set aside the decrees pro confesso 
entered in the cause, and grant leave to défendants in the bill to 
plead therein on such terms as to payment of costs as may be just, 
and thereafter proceed as equity may require. 



McCUTCHEON et al. v. MERZ CAPSULE CO, 

(Circuit Court of Appeals, SIxth Circuit Januaxy 7, 1896.) 

No. 820. 

L CoKPORATioNs — Ultra Vikbs — Abandoumbiit op Cokpokatb PnBPOBB — 
HoLDiNQ Stock in Other Corporations. 

The N. Co., a New Jersey corporation, the M. Oo., a Michigan corpora- 
tion, and two copartnerships, ail belng engaged in the manufacture of the 
same goods, entered Into an agreement by whlch It was provlded that 
the parties sbould organlze a corporation to manufactiure tbe goods; that 
the stock, of such corporation should ail be allotted to the seyeral par- 
ties. In certain proportions; that the parties should convey ail their 
property, of every klnd, to the new corporation, and receive therefor 
mortgage bonds of such corporation, bearlng 8 per cent, interest, to the 
amount of the appraised value of the property,— such bonds to be secured 
by mortgage of ail the property of the new corporation, and the ap- 
praisal to be made by appralsers appointed by the parties in the manner 
provlded by the agreement. Each of the parties agreed not to engage 
thereafter in the manufacture of the goods. The new corporation was 
organlzed under the laws of New Jersey. The stock was Issued, and 
conveyances of the property of the parties to the agreement were made 
to such corporation, but it did not immediately take possession of the 
property of tbe M. Co., or issue the bonds. Whlle stUl In possession of 
its property, the M. Co. determined to wlthdraw from Its engagements, 
Bo notifled the offlcers of the new corporation, tendered back the stock, 
and demanded a resclssion of the agreement. This was refused, and 
the new corporation, througb Its agents, attempted to gain possession of 
the property of the M. Co. by force, and threatened to continue such at- 
tempts. Thereupon the M. Oo. filed its blll to cancel the agreement and 
restraln interférence wlth its property, and the new corporation filed a 
cross blll demandlng spécifie performance of the agreement. The M. Co. 
was organlzed to manufactiure the goods whlch were nmnufactured by 
the other parties to the agreement and by the new corporation, and Its 
charter contalned no authority to hold stock In other corporations. Eeli, 
that the agreement and transfers, forming part of one plan, by whlch 
the M. Oo. was to abandon the exercise of Its corporate powers, and re- 
strict Itself to the holding of the stock of another corporation, through 
whlch its proper business was to be carrled on, were ultra vires as to 
the M. Co., and vold. 

B. CoNTRACT8—lLLEctAi.iTT— Parties in Pari Dblicto— Exbcutobt Contracts. 
EeW, further, that as the agreement was stlll in large part executory, 
and had been promptly dlsafllnned by the M. Co., the rule as to estoppel 
upon parties In pari dellcto did not apply, and cancellatlon of the agree- 
ment, wlth au Injunction agalnst interférence wlth the property of the 
M. Oo., might be granted, as well as a dlsmlssal of the cross bill praying 
spécifie performance. 

Appeal from the Circuit Court of the United States for the East- 
em District of Michigan. 
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Two corporq,tlons and t(vo partnersWps, severally engaged In the manufac- 
ture and sale of liai-d, empty, gélatine capsules, entered Into an agreement, 
dated November 20, 1803, for the combinatlon and consolidation of their sev- 
eral properties and business interests. * Ttie plan by which tliis was to be 
accomplished Is fuUy set ont in the agreement hère following: 

"Thls agreement made the 29th day of November, 1893, between the 
National Capsule Company, a corporation organized under the laws of the 
State of New Jersey, and doing business at Indianapolls, Indiana; the Merz 
Capsule Company, a corporation organized under the laws of the state of 
Michigan, and doing business at Détroit, Michigan; J. B. Warren and James 
Williie, copartners doing business at Détroit, Michigan, as the Warren Cap- 
sule Company; and John A. Grogan and W. H. Warren, copartners doing 
business at Détroit, Michigan, as the Michigan Capsule Company,— Wit- 
nesseth: (1) That said parties agrée to organize a corporation for the manu- 
facture and sale of hard, empty, gélatine capsules. The main office and 
point of shipment of the goods manufactured by said company to be at Dé- 
troit, Michigan. The capital stock to be ($70,000.00) seventy thousand dol- 
lars, allotted among the parties hereto as foUows: Twenty thousand dollars 
($20,000.00) each to be allotted to the National Capsule Company, the Merz 
Capsule Company, and jointly to the partiPS doing business as the Warren 
Capsule Company, and ten thousand dollars ($10,000.00) to be allotted jointly 
to the parties doing business as the Michigan Capsule Company. Three- 
quarters of the stocii allotted to each of said parties shall be issued at the 
time of the organization of the company. The remaining one-quarter of 
each allotment shall be held as treasury stock of the new company until the 
several parties shall demonstrate that the présent capacity of thèir respective 
plants is as follows: The National Capsule Company, at least twenty gross 
of completed capsules per day; the Warren Capsule Company, at least 
twenty gross of completed capsules per day; the Michigan Capsule Com- 
pany, at least ten gross of completed capsules per day. The capacity of 
each plant to be determined by the average amount produced during a test 
of five consécutive days of ten hours each, to be had in the présence of 
représentatives of each party, and under ordinary conditions of manufac- 
ture. Such test to be had within three months from the date of the organ- 
ization of said corporation, unless said test shall be prevented by reason of 
mjury or destruction of the plant by the éléments, or for other good and 
valid reasons, in which case a reasonable time in addition shall be allowed 
to restore the plant to a proper working condition. In case any of the par- 
ties above named shall fail to demonstrai^e that the capacity of their plant 
is as above stated, the twenty-flve per cent, of stock retained by said corpora- 
tion shall be forf eited by said party, and remain the property of the corporation. 
(2) The parties hereby agrée to sell and convey to said corporation, upon its 
organization, free and clear fiom ail incumbrances, their respective plants 
operated by them in the manufacture of hard, empty gélatine capsules, In- 
cluding ail real estate owned and used by them for such purpose, together 
with ail maehinery and appliances of every kind pertaining thereto, stock 
in trade, good will, ail patentable devices, labels, trade-marks, trade secrets 
(except processes for treating gélatine), now owned by said parties, and used 
in connection with the business of manufacturing hard, empty gélatine cap- 
sules, and In payment therefor (except for manufactured stock or boxes or 
raw materials) to receive from said corporation mortgage bonds to the 
amount of the appraised value of the property thus conveyed to said corpora- 
tion. Said bonds to bear interest at eight per cent, per annum, payable flve 
years from the date of issue, and only suflicient amount of bonds to be issued 
to cover the value of the property conv ^yed to said corporation by ail of the 
parties hereto. Said bonds to be secured by mortgage covering ail of the 
property of every kind belonging to said corporation. The value of the 
property conveyed to said corporation by the respective parties shall be 
determined in the following manner: If ail of the parties hereto are unable 
to agrée upon the value of the property conveyed by each, the value of the 
real estate now owned by each party in Détroit shall be appraised by three 
disinterested compétent persons, one to be chosen by the National Capsule 
Company, and one by the other three parties, and the two so chosen to sélect 
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a thlrd. The décision of said appralsers, or the majority of them, to be flnaL 
The value of the real estate now owned by the National Capsule Company in 
Indianapolis to be appraised by three appraisers to be chosen in a similar 
manner, whose décision, or that of a majority of them, is to be final. The 
machinery and appliances of every kind, includiug box-malùng machiuery, to 
be appraised by three disinterested and compétent appraisers at the priée at 
which it can be duplicated ir. open market; and, in estima ting the value 
thereof, only such machinery and appliances shall be considered as are prac- 
tical in the manufacture of empty capsules, and now used by the parties here- 
to in the conduct of their business. The appraisers to be chosen as follovvs: 
The National Capsule Company to sélect an appralser in Indianapolis, the 
other parties to sélect an apprasier from Détroit, and the two so chosen to 
sélect a compétent expert machinist from a city outside of the two cities 
above named; the décision of such appraisers, or that of a majority of them, 
to be final. (3) The parties hereto agrée that each shah receive, in pay- 
ment for the manufactured stocli, boxes, and raw material conveyed to said 
corporation, notes of said corporation payable six months from the date of 
delivery of the property, and ail marketable manufactured and unmanufac- 
tured stock of completed empty capsules to be paid for at thirty cents per 
thousand; partially manufactured goods, and ail other material as can be 
readily utilized at appraised value, and raw material, lo be appraised at mar- 
ket value. (4) Ail expenses of appraisal and orgauization of the new Com- 
pany shall be borne by the new compauy. (6) Each of the parties hereto 
agrée, from the date hereof, not to make, sign, or accept any contract what- 
soever for the future sale or delivery of any hard, ampty capsules, or any 
other contract whatsoever, except ordinary coniracts for immédiate sale and 
delivery. Ail old existing conti"acts with drug jobbers are to be completed by 
the new Company, provlded such are not for over fifty gross of capsules. 
(6) It Is also agreed that none of the parties hereto shall hereafter engage 
in the manufacture or sale of empty gélatine capsules in any manner what- 
soever. In witness whereof the parties hereto bave set their hands and 
seals, and hâve affixed the seals of the various corporations, by the hands 
of their respective officers thereunto duly authorized, the day and year first 
above written. AU patents, procured or pending, owned by parties hereto, 
shall be assigned to the new company, with the sole provision that there shall 
be a reversion to the présent owner thereof in case of dissolution or failure, 
or sale of assets under the mortgage, or retirement from active business of 
the new corporation. The word 'dissolution' shall, however, not be con- 
strued to apply to a nominal or formai reorganization or merger of the new 
Company with any other corporation, person, or persons." 

The steps taken in pursuance of this scheme were thèse: First. The 
agents of the parties organized a new corporation under the gênerai law of 
New Jersey, called the United States Capsule Company. The capital stock 
of this new company was subscribed and allotted as foUows: Twenty thou- 
sand dollars par value to each of the two contributing corporations; twenty 
thousand dollars to one of the partnerships, and cen thousand dollars to the 
other; single shares belng allotted to such members of the contracting cor- 
porations as were essentlal to qualify them for becoming directors. Second. 
The property owned and operated by each of the parties in making and sell- 
Ing hard, empty gélatine capsules was valued by appraisers as provided in 
the agreement, and conveyances and bills of sale executed to the United 
States Capsule Company. The instrument of sale executed by the appellee, 
the Merz Capsule Company, bears date December 21, 1893, and recites a oon- 
eideration of $1.5,000, "and other good and valuable considérations." In 
point of fact, this part of the transaction is yet incomplète. No mortgage 
has been made by the United States Capsule Company, and no bonds hâve 
been executed for the appraised value of this property, as contemplated by 
the agreement, though the United States Capsule Company did give to the 
Merz Capsule Company a certificate reclting that the latter company was 
to receive bonds to the amount of the appraised value of Its property when 
the mortgage should be madè and the bonds executed. 

On the same day that the above-mentioned deed was made and delivered, 
the Merz Capsule Company accepted a lease upon its premisea, machinery, 
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plant, etc., In considération oï a nominal rent, the lease to termlnate January 
15, 1894, and thereaftcr contlnued In the use and occupation of its property, 
operatlng the plant for the purpose of working up stock on hand not includ- 
ed in the sale. Whlle thus remalnlng in the actual possession of its premises 
and mannfacturlng plant, the Merz Capsule Company determined to with- 
draw from Its engagements and contracts with the other parties to the 
agreement; belng advlsed, as the original bill allèges, that the contract then 
entered upon, and the conveyance In furtherance thereof, were unlawful, 
and in excess of Its corporate powers. The motire which led to this repent- 
ance is not of great Importance, though the évidence seems to make it pretty 
clear that disapiwlntment in obtaining the control of the new business led 
to serions doubt as to the validlty of the arrangement. This détermina- 
tion was notlfied to the oflieers and directors of the new corporation, the 
stock certiflcates tendered back, and a complète recission demanded. This 
tender was réfused, and a rescission denled. Having also given public no- 
tice of the Invalldlty of the instrument under whlch the TJnlted States Cap- 
sule Company asserted tltle and rlght of possession to Ils manufacturing 
plant, the Merz Capsule Company resumed its ordinary course of business 
as an independent manufacturing corporation. On the 22d of January, 1894, 
whlle thus In the full and peaceable possession of Its premises, and the use 
of its machinery and appliances, the défendants are shown to hâve made 
an entry upon those premises, through the oflieers, agents, and servants of 
the United States Capsule Company, under clrcumstances of considérable 
aggravation, for the purpose of removlng the machinery and stock of the 
said Merz Company, and did actually tear down a part of such machinery, 
and remove a part thereof from the premises, and were only prevented from 
completely dismantUng the factory by-an exertlon of force. In conséquence 
of this allégea trespass, and because, as further alleged, llke trespasses were 
threatened and feared, under color of the instrument conveying tltle to the 
United States Capsule Company, the Merz Capsule Company flled Its origi- 
nal bill in the circuit court for Wayne county, Mlch., against the United 
States Capsule Company as a corporation of the state of New Jersey, and 
Robert H. McCutcheon, Its président; the National Capsule Company, an- 
other corporation of the state of New Jersey; J. E. Warren and James WIl- 
kie, copartners under the name and style of the Warren Capsule Company; 
and John A. Grogan and William H. Warren, copartners under the name 
and style of the Mlehlgan Capsule Company. This blU, after setting ont 
the several contracts, conveyances, etc., referred to, and charging that the 
object and purpose of the combinatlon was to advance the price of empty 
capsules' by suppressing compétition and creatlng a monopoly, as a ground 
for équitable relief set out the trespass before mentloned, and charged that 
for the purpose of compelling complainants to stand by and carry out the 
plan and scheme set out in the agreement of November, 1893, the défendants 
threatened stlll other and further trespasses and interférence with com- 
plalnant's business. It alleged that the macl^inery and appliances used in 
Its business were of "pecullax character and make," and very dlfflcult to 
replace, and that. If défendants were sutfered to take and remove same, its 
business would be stopped Indeflnltely, and irreparably ruined, and that its 
remedy through a conrt of law was Inadéquate. It also Insisted that to 
completely relleve complainants against the oppressive and unlawful tres- 
passes, done and threatened, under color of the several agreements and 
conveyances mentloned, the same should be canceled, and défendants en- 
joined from Interferlng In any way with the possession of Its property and 
premises. A temporary injunctlon was granted as prayed. Thereupon the 
suit was removed from the United States circuit court upon pétition of de- 
fendants. After the removal the sald United States Capsule Company an- 
swered and flled a cross bill setting up the said several agreements, con- 
tracts, and conveyances as valid and légal Instruments, and praying that 
they might be so decreed, and that It be placed in full and peaceable occu- 
pation of ail the property, premises, plant, and machinery thereby trans- 
ferred to It, and that the same, In ail regards, be speclflcally enforeed and 
performed. Upon full proof, and by final decree (67 Fed. 414), the circuit 
court perpetually restralned the United States Capsule Company from the 
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commission of further trespass as prayed, and declared the several agreements 
ultra vires and illégal under the law of Michigan. The further decree of 
the court was "that nelther the défendant the United States Capsule Com- 
pany, nor any other of the défendants In the origing-l bill of complaint in 
this cause, has any title, right, claim, or demand whatsoever in, to, or upon 
the property of the complalnant, the Merz Capsule Company, described in 
the hill of complaint, and the tltle thereto is quieted in the said Merz Cap- 
sule Company, free from any clalms of the défendants in said original bill, 
or of any of them." The court declined to order an account of damages 
sustained by complalnant, and for this purpose remitted it to a court of law. 
The cross bill of the United States Capsule Company was also dismissed, as 
stating no case entitllng it to spécifie performance. From this decree the 
United States Capsule Company and its codetendants to the original bill hâve 
appealed, and assigned as error so much ot the decree as gave to the Mei-z 
Capsule Company the relief mentloned, and the United States Capsule Com- 
pany has also assigned error upon the dlsmissal of its cross bllL 

Henry M. Campbell, for appellants. 

Edwin F. Conely, for appellee. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

After stating the facts as above, LURTON, Circuit Judge, deliv- 
ered the opinion of the court. 

The solution of this case dépends upon the validity of the agree- 
ment of November, 1893, and the subséquent contracts and convey- 
ances made in furtherance thereof. The appeal perfected, and the 
errors assigned, involve, not only the propriety of the decree grant- 
ing any relief to the complalnant, but the decree dismissing the 
cross bill of the United States Capsule Company. The object of 
that cross bill was to hâve the agreement of November 29, 1893, 
and ail the proceedings taken and conveyances made in pursuance 
thereof, decreed to be valid, and speciflcally enforced, by placing 
the United States Capsule Company in full possession and control 
of ail the property of the Merz Capsule Company, and by enjoining 
the latter corporation from interfering with the possession or use 
of same by the cross complalnant. Thèse several agreements, con- 
tracts, and conveyances are but parts of one plan, and must be 
read and construed together. The validity of the instrument pass- 
ing title to the property of the Merz Capsule Company dépends upon 
the objecta and purposes of the conveyance. Having been made in 
express furtherance of the combination scheme inaugurated No- 
vember 29, 1893, its validity must dépend upon the legality of that 
agreement. Both the original and cross complalnant, in their 
pleadings, hâve distinctly recognized this, and sought relief upon 
that basis. The invalidity of this agreement and conveyance has 
been urged upon several grounds: First, it has been said, that the 
scheme embodied in the agreement for a combination is illégal, as 
tending to create a common-law monopoly. Much of the évidence 
found in a very large record has been addressed to this aspect of 
the question, and appellee earnestly insists that the évidence estab- 
lishes the fact that the sole object and purpose of the two corpora- 
tions and two flrms, in undertaking to bring about a consolidation 
of their several manufacturing interests, was to advance and control 
prices, through a monopoly of the business of making empty gélatine 
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capsules. Second, it has been also insisted that the whole scheme in- 
volved the création of an unlawful combination or trust, witbin 
the prohibition of the Michigan statute on that subject. Laws Mich. 
1889, Act, No. 225, § 3 ; 3 How. Ann. St. § 9354j. Finally, it is urged 
that whether the combination plan, and the instruments in further- 
ance thereof, be illégal, as tending to a monopoly, or as a combina- 
tion unlawful under the Michigan antitrust statute, it is null and 
void, as to the Merz Capsule Company, as in excess of its corporate 
powers under the law and policy of Michigan in respect of its domes- 
tic corporations. 

We hâve no difSculty in assenting to this latter position, and 
therefore find it unnecessary to express an opinion upon either of 
the flrst two propositions, although they involve, and hâve elicited, 
a learned discussion concerning monopolies, compétition, restraint 
of trade, and like problems of political economy. The gênerai rule 
is that, without express authority, a corporation cannot invest its 
funds in the stock of another corporation. Mor. Priv. Corp. § 431; 
Cook, Stock & S. § 315; Marbury v. Land Co., 10 C. C. A. 393-401, 62 
:^ed. 335; Freestone Co. v. Harvey, 92 Tenu. 115-118, 20 S. W. 427; 
Talmage V. Pell, 7 N. Y. 328; Central E. Co. v. Pennsylvania K. 
Co., 31 N. J. Eq. 475; Hazlehurst v. Kailroad Co., 43 Ga. 57; Peo- 
ple V. Chicago Gas Trust Co., 130 111. 268-284, 22 N. E. 798. To 
this rule there are certain exceptions, due in part to strong implica- 
tion from the powers expressly granted, or to the objects aud pur- 
poses for which stock had been acquired. Thus under the rule that 
thé implied powers of a corporation are only such as are necessary 
to the exercise of its corporate franchises, it has been held that, 
where a debt was collected in the stock of another company, it was a 
valid transaction, under the implied authority to collect its debts in 
the most efficient way. Talmage v. Pell, supra; Howe v. Carpet 
Co., 10 Gray, 493; Hodges v. Screw Co., 1 R. I. 312-347. So, ip 
Treadwell v. Manuf acturing Co., 7 Gray, 393-405, it was held that, for 
the purpose of retiring from business, it was compétent for a manu- 
facturing corporation to sell the whole property of the corporation, 
taking payment in the shares of a new corporation, to be distrib- 
uted among the stockholders of the old company. Confessedly, the 
act under which the Merz Capsule Company was organized confers 
no express authority under which it would be authorized to invest 
capital stock in the shares of another corporation. Neither can it 
be insisted that there is any législative permission whatever in the 
statutory law of Michigan which confers any such power upon the 
corporations of that state. That the facts of this case do not 
bring it within any well-recognized exception to the gênerai rule in- 
hibiting such investments is to us a most obvions proposition. By 
the agreement of November 29, 1893, which we are asked to sanc- 
tion and speciflcally enforce, the Merz Capsule Company contracted, 
not only to sell its entire manufacturing plant, including patents, 
processes, and good will, to the new corporation, when organized, 
but that it would never again engage in the same business. If its 
purpose had been in good faith to wind up its affaira, and distribute 
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the price to be paid among its stockholders, or to convert the same 
into money for purposes of distribution, the transaction might be 
supported under the authorities heretofore cited, although payment 
was to be received in the stock and bonds of the new company. The 
implied power to wind up its business and to make a sale of its prop- 
erty would probably authorize a sale for stock in another corpora- 
tion. Holmes & Griggs Manuf'g Co. v. Holmes & Wessell Métal 
Co., 127 N. Y. 252, 27 N. E. 831. But hère there was no purpose 
to wind up, and abandon the field. The avowed object was to con- 
tinue corporate life and activity through the instrumentality of an- 
other corporation. There was to be a corporation within a corpo- 
ration. Individual activity was to cease, but corporate energy was 
to be exercised through a living corporation, whose life and func- 
tions were to be controlled through the shares held by its corporate 
Creator and master. Porbidden to exercise the very functions for 
which the breath of corporate life had been breathed jnto it by the 
state, there would remain standing only the shell of a corporation, 
retaining corporate existence only for the purpose of controlling 
and directing the new corporation, in which was invested its cor- 
porate capital, and to receive and distribute its aliquot proportion 
of those earnings as dividends among its own shareholders. The 
effect of this action of the appellee was to divest itself of the power 
to exercise the essential and vital éléments of its franchise, by a 
renunciation of the right to engage directly and individually in the 
very business which it was organized to carry on, and is a disregard 
of the conditions upon which corporate existence was conferred. 
The state is presumed to grant corporate franchises in the public 
interest, and to intend that they shall be exercised through the 
proper offlcers and agencies of the corporation, and does not con- 
template that corporate powers will be delegated to others. Any 
conduct which destroys their functions, or maims or cripples their 
separate activity, by taking away the right to freely and independ- 
ently exercise the functions of their franchise, is contrary to a sound 
public policy. Central Transp. Co. v. Pullman's Palace Car Co., 139 
U. S. 24, 11 Sup. et. 478; Thomas v. Railroad Co., 101 U. S. 71; 
People V. North River Sugar Reflning Co., 121 N. Y. 582-623, 24 N. 
E. 834; Mallory v. Oil Works, 86 Tenn. 598, 8 S. W. 396. 

The evils incident to such a perversion of corporate capital and 
stifling of corporate franchises are further aggravated by the pe- 
culiar circumstances attendant upon the combination scheme now 
under considération. In the exécution of this plan, a New Jersey 
charter of incorporation was secured, though it was never contem- 
plated to carry on business in that state. The active functions of 
the Michigan corporation, it was contemplated, would be exercised 
alone under color of this foreign "tramp corporation." This sub- 
stitution of a New Jersey charter and corporation was not without 
purpose. The Michigan statutes, under which the Merz Capsule 
Company had been organized, provided for a stockholders' liability 
for labor debts. It also required public reports, at stated inter- 
vals, showing the character of the corporation business, such as 
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amount of its capital stock, amount of debts and assets, and a list 
of stockholders. AU of thèse provisions are eminently calculated 
to bring about prudent and conservative conduct of corporate busi- 
ness, and to advise the public, in some degree, as to the solvency of 
tlie corporation witli which tliey may hâve dealings. The New Jer- 
sey corporation law contains none of thèse features, and in no way 
undertakes to safeguard either the shareholders or the public. 
Thèse différences in the law and policy of the two states was, on 
the évidence of appellants themselves, a determining feature in pro- 
curing a New Jersey charter under which to thereafter carry on 
the enlarged and combined business. Another remarkable feature 
deserves comment. This New Jersey corporation, under color of 
which the combining corporations and firms were to carry on busi- 
ness, contemplated no capital stock other than that contributed by 
the promoters of the scheme. This was, as mentioned in the sec- 
ond paragraph of the agreement, to consist of "their respective 
plants, operated by them in the manufacture of hard, empty géla- 
tine capsules, including ail real estate owned and used by them for 
such purpose, together with ail machinery ànd appliances of every 
kind pertaining theieto, stock in trade, good will, ail patentable de- 
vices, labels, trade-marks, trade secrets (except processes for treat- 
ing gélatine.)" The sellers themselves were to appraise this prop- 
erty, through one appraiser selected by the National Capsule Com- 
pany, one selected by the three other promoters, and a third selected 
by the two thus appointed. When the value was thus fixed by the 
sellers, the so-called buyer was to make a mortgage upon the whole 
of this property, and issue bonds bearing 8 per cent, interest, to be 
divided among the contributors in proportion to their several con- 
tributions. The capital stock of the corporation was also to be di- 
vided, in agreed proportions, among the parties organizing and con- 
troUing this new instrumentality for carrying on business. Having 
thus secured their contributions to the capital stock against any 
possible hazards of the business, by taking a mortgage to secure 
themselves against loss, and having also provided for the manage- 
ment and control of the business, by the practically free distribu- 
tion of the stock in proportions agreed upon, the corporation was 
launched upon the business public without a dollar of capital re- 
sponsible for its gênerai engagements. As a plan for doing busi- 
ness, with the chance of loss reduced to a minimum, it is quite as 
unique as the instance reported in the case of Morrow v. Steel Co., 
87 Tenn. 262, 10 S. W. 495. Nothing, it seems to us, need be added 
to justify the conclusion that the agreement of November 29, 1893, 
as to the Merz Capsule Company, and the subséquent conveyance 
and bill of sale to the United States Capsule Company made in fur- 
therance of that agreement, are inoperative, null, and voîd, as in ex- 
cess of its corporate powers. Being ultra vires, the consent of its 
stockholders cannot legalize or vitalize the transaction. 

The final objection urged by appellants is that if the agreement 
between the Merz Capsule Company and its associâtes is subject to 
the objection that it was unauthorized by its organic law, and con- 
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trary to tlie public policy of Michigan, the objection cannot be urged 
by tliat corporation as a ground for afifirmative relief in a court of 
equity. Undoubtedly, if the parties are in pari delicto, and the 
contract has been fully executed on the part of the plaintifl, and bas 
not been repudiated by the défendant, neither a court of law nor 
equity will lend its active assistance to the recovery of property or 
money paid on such a contract, or aid in bringing about its surrender 
or cancellation. The doctrine of the courts applicable was stated 
very aptly by Mr. Justice Gray in St. Louis, V. & T. H. R. Co. v. 
Terre Haute & I. E. Co., 145 U. S. 407, 12 Sup. Ct. 953, when he said: 
"The gênerai ruie, In equity, as at law, Is, 'In pari delicto, potior est con- 
ditio defendentls;' and therefore neither party to an Illégal contract wlU be 
alded by the court, whether to enforce or to set It aside. If the contract l8 
Illégal, affirmative relief agalnst It will not be granted, at law or in equity, 
unless the contract remains executory, or unless the parties are consldered 
not In equal fault, as where the law violated is intended for the coercion of 
the one party and the protection of the other, or where there has been fraud 
or oppression on the part of the défendant Thomas v. Rlchmond, 12 Wall. 
849, 355; Spring Co. v. Knowlton, 103 U. S. 49; Story, Bq. Jur. § 298. While 
an unlawful contract, the parties to which are In pari delicto, remains ex- 
ecutory, Its invalidlty is a défense in a court of law; and a court of equity 
will order its cancellation only as an équitable mode of maklng that défense 
effectuai, and when necessary for that purpose." 

But this rule by which the défense of particeps criminis is sanc- 
tioned by courts, as stated by Lord Truro in Benyon t. Nettlefold, 
8 Macn. & G-. 102, and approved by Lord Selborne in Ayerst v, 
Jenkins, L. E. 16 Eq. Cas. 283; is rested "on the ground of public 
policy, namely, that those who violate the law must not apply to the 
law for protection." But, in the case last cited. Lord Selborne no- 
tices a Tery obvions limitation by saying: 

"WhOTi the immédiate and direct effect of an estoppel in equity agalnst re- 
lief to p. particular plalntift might be to effectuate an unlawful object, or to 
defeat a légal prohibition, or to protect a fraud, such an estoppel may well 
be regarded as agalnst public policy." 

The contract in the case at bar between the parties in pari delicto 
is, in a large degree, still executory. Thongh a deed and bill of sale 
had been executed and delivered in f urtherance of the original agree- 
ment, possession has not been surrendered, and the bonds to be de- 
livered in payment hâve neither been delivered nor executed. The 
conveyee under the deed has indeed applied to this court, through 
its cross bill, for the spécifie performance of the agreement, by being 
placed in possession under the deed, and for an accounting with the 
appellee. There is an obvious distinction between the attitude of 
a complainant asking relief against an unexecuted agreement, illé- 
gal for reasons not appearing upon its face, and where it is sought 
to recover back money or property paid upon a contract fully ex- 
ecuted. The cases stating this distinction are referred to and com- 
mented upon by Lord Cottenham in Simpson v. Lord Howden, 3 
Mylne & C. 99 et seq. ; by Lord Selborne in Ayerst v. Jenkins, L, R. 
16 Eq. Cas. 275; and Justice Gray in St. Louis, V. & T. H. R. Co. 
V. Terre Haute & I. R. Co., 145 U. S. 393, 12 Sup. Ct. 953. In Whaley 
V. Norton, 1 Vern. 483, the master of the rolls said "that there would 
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be a différence in thèse cases between a contract executed and ex- 
ecutory, and that this court would extend relief as to things execu- 
tory, which, if done, it may be might stand." The case of Spring 
Co. V. Knowlton, 103 U. S. 49, is highly instructive, and supports 
the proposition that aflarmative relief may be extended to one of 
the parties in pari delicto, where the contract is unexecuted, and he 
be desirous of rescinding it, provided the contract was not one 
malum in se. 

The spécifie performance sought under the cross bill has rendered 
necessary the expression of a definite opinion as to the validity of 
the contract thus set up by the United States Capsule Company. 
In view of this opinion, necessitating an afflrmance of the decree, 
so far as it dismissed the cross bill, ought we to stop at this point, 
and décline to grant any part of the relief sought by the appellee? 
The Merz Capsule Company does not seek to recover back either 
property or money paid or delivered under its agreement or deed. 
Before actually surrendering possession of its premises, machinery, 
and appliances, or transferring its patents and processes, it repu- 
diated the whole scheme, and tendered back ail that it had ever re- 
ceived, and has kept that tender good. But it has neither lost pos- 
session, nor received the bond payment it was entitled to receive. 
Having given notice of its purpose to go no further in an illégal 
scheme, it remained in the peaceable possession of its property, 
and in the ordinary conduct of its business. Without resorting to 
légal proceedings, the United States Capsule Company sought to 
obtain possession of the property of the récalcitrant grantor, and, 
when prevented by force from accomplishing its unlawful object, 
avowed its purpose by a répétition of the trespass to obtàin a posses- 
sion which it could not secure by a resort to légal procédure. The 
effect of a continuance of thèse unlawful methods to obtain pos- 
session, as shown by pleadings and proof, would be most injurions 
to the business of the complainant, and the remedy at law inadé- 
quate. Under ail thèse circumstances, to hold that the complainant 
is estopped to rely upon the illegality of the agreement and convey- 
ance to which it was a party would be to eiïectuate an unexecuted, 
unlawful object, and aid in the defeat of a légal prohibition. The 
door of this court should not be closed against one seeking to extri- 
cate himself from an unlawful connection, provided relief is sought 
without delay, and before the contract is executed, or other persons 
hâve irrevocably acted in reliance upon its supposed legality. The 
decree of the court declaring the illegality of the agreement of No- 
vember 29, 1893, and of the deed of December, 1893, and restraining 
the appellants from interfering with the title or possession of ap- 
pellee under color thereof, should be, and accordingly is, afiirmed. 
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GERMANIA SAFETY-VAULT & TRUST CO. et al. v. BOYNTON. 
(Circuit Court of Appeals, Sixth Circuit. January 7, 1896.) 
No. 341. 

1. COKPOKATB Obligations— Use by Officees— Bona Fide Pukchaser. 

One who takes corporate bonds from ofQcers of the corporation to se- 
cure thelr private Indebtedness is bound to ascertain their rigbt to dis- 
pose of ttte bonds. 

2. Same — Declakations of Oppicbks. 

ïhe déclarations of the offlcers as to thelr authorlty to use the cor- 
porate bonds for thelr private purposes are not binding on the corpora- 
tion. 

8. Same — Validitt ot Contract. 

The acquiescence of ail the directors and stockholders of a corporation 
•vvlU not valldate a transaction outside the corporate powers. 
4. Same, 

No authority In a corporation to lend crédit to another is to be im- 
plied from the fact that It may be bénéficiai to the corporation to do so. 

6. Same — Bona Fide Purchaser. 

PlalntifC havlng $15,000 invested as a partner In a firm whleh also owed 
hlm $10,000, and the two other members each owing him $15,000, ho 
agreed to lend them naoney to buy him out and pay him olï,— an ar- 
rangement most advantageous to Uim, if he could obtain good secui'ity. 
The other members had no property but stock In a corporation of -which 
they were président and secretary, and the board of directors of which 
they controlled, and It was agreed that bonds of the corporation should 
be furnlshed hlm as security. His attoruey accordingly drew up a reso- 
lution, which was passed by the board, recitlng authority in the prési- 
dent and secretary to Issue bonds, the receipt of a bld for the bonds 
from them as individuals, and the aceeptance of the bld. The bonds 
were then delivered to plaintiff as security for his claim against the prés- 
ident and secretary. The coupons were never presented for payment, 
but were canceled by hlm on their maturity. Helà, that plaintifC was not 
a bona fide purchaser actlng In reliauce on the résolution so passed. 

6. Samb— Authority of Président. 

In such case, the président being an Interested party, his décision that 
the terms of the blds for the bonds were complied with was not bind- 
ing on the corporation. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of Kentucliy. 

This blll was flled by C, W. Boynton, a citizen of the state of Illinois, 
against the Kentucky Malting Company, a corporation of the state of Ken- 
tueky, and others, for the purpose of enforcing for his beneflt a mortgage 
upon the property of the malting company, made In 18S2, to secure an issue 
of 120 bonds, for $500 each, bearing interest payable semiannually. The 
malting company was a corporation organlzed In 1876, under the gênerai laws 
of Kentucky, for the purpose of buyliig and selling malt, grain, and supplies 
needed by distillers and brewers. The mortgage In question, and the bonds 
executed thereunder, were authorized by proper action of the board of di- 
rectors, taken in October, 1882, and the bonds matured In October, 1892. 
Prlor to September, 1885, thèse bonds were used from time to tlme by the 
malting company as collatéral security for loans obtalned from banks at 
Loulsville, Ky. The complainant, Boynton, claims that in September, 1885, 
the entire Issue of thèse bonds was delivered to him by E. W. Herman and 
.T. H. Pank as collatéral seciu-lty for a note for $55,000 executed by J. H. 
Pank & Co., a flrm composed of E. W. Herman and ,J. H. Pank, and by Her- 
man and Pank Indlvldually. That note bore Interest at the rate of 7 per cent., 
payable semiannually, and was payable in four years. Subsequently, by 
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payments, the debt was reduced, and 40 of the bonds, together wlth ail past- 
due coupons, were flrst canceled by him, and then surrendered to Herman and 
Pank. Thus the suit now involves only the remalnlng 80 bonds, wlth In- 
terest since January, 1892. The malting company made a gênerai assignment 
In 1892 to the appellant the Germania Safety-Vault & Trust Company for the 
beneût of ail Its credltors. Subsequently a suit was begun by one J. N. 
Struck, In a court of the state of Kentucky, against the malting company and 
its assignée, claiming to be a creditor secured by a statutory mechanle's lien 
under the law of Kentucky. Boynton made défendants to hls blll the Ger- 
mania Safety-Vault & Trust Company (assignée aforesald), J. N. Struck, and 
William Tillman (trustée under the mortgage sought to be enforced). The 
défense made to the relief sought by Boynton is that the bonds were never 
dellvered by the Kentucky Malting Company, and are not its obligations, but 
that they were mlsapplied by Herman and Pank, offlcers of the corporation, 
and used by them as securlty for thelr prlvate debts, wlth the knowledge and 
connlvance of the complainant, Boynton. This défense was not sustained by 
the circuit court, which gave Boynton a decree according to the prayer of hls 
blll. The Germania Safety-Vault & l^rust Company (as assignée), J. N. Struck, 
and William Tillman (as trustée) hâve appealed from thls decree, and duly 
assigned error. 

Otto A. Wehle, for appellants. 
A. P. Humphrey, for appellees. 

Bef ore TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

After stating the facts as above, the opinion of the court was de- 
livered by LURTON, Circuit Judge. 

The conceded facts are that thèse bonds were used by Herman 
and Pank as collatéral security for their individual debt to Boyn- 
ton. Herman and Pank were both offlcers of the Kentucky Malting 
Company, and as such their possession of thèse corporate securities 
was presumably the possession of the corporation. Boynton knew 
that Herman was the président, and Pank the secretary and treas- 
urer, of the corporation whose bonds they proposed to give him as 
security for their individual debt. Under thèse circumstances, it 
was his duty to inquire as to their title to thèse bonds, or their au- 
thority to use them for their private purposes. If he took them 
without informing himself as to their right to dispose of them, he 
cannot stand as a bona ûde purchaser of negotiable securities for 
value, if it should turn out that they had no right to use them as 
security for their own debt. The gênerai presumption in favor of 
such offlcers of a corporation might support a disposition of the 
securities for any apparent corporate purpose, but that presump- 
tion does not extend so far as to justify one who accepts such securi- 
ties in payment of, or as security for, the private obligation of the 
offlcer. There is no presumption that even a gênerai agency will 
support a transaction by which the agent is to profit at the expense 
of his principal. The dealing between Boynton, on the one side, 
and Herman and Pank, on the other, was concerning their individual 
matters, in which the corporation was not concerned. When, there- 
fore, Herman and Pank proposed to use securities of the corpora- 
tion in which they were offlcers for their private purposes, the knowl- 
edge of Boynton that they were offlcers of the corporation issuing 
the bonds was notice to him that they had no authority to use them 
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for such purposes. If he took them without ascertaining tKeir 
title or authority, he did so at the risk of losing them, if in fact they 
had abused their trust. Thèse principles are well settled. West 
St. Louis Sav. Bank v. Shawnee Co. Bank, 95 U. S. 557; McLellan v. 
File Works, 56 Mich. 583, 23 N. W. 321; Claflin v. Bank, 25 N. Y. 
293; Wilson v. Kaiiway Co., 120 N. Y. 145, 24 N. E. 384; Garrard v, 
Railway Co., 29 Pa. St. 154; New York Iron Mine v. First Nat. Bank 
of Negaunee, 39 Mich. 650; Moores v. Bank, 111 U. S. 165, 4 Sup. Ct. 
345; Farrington v. Eailway Co., 150 Mass. 406, 23 N. E. 109; Bank 
of New York Nat. Banking Ass'n v. American Dock & Trust Co., 
143 N. Y. 559, 38 N. E. 713; Board t. Sinton, 41 Ohio St. 504^-513. 
Neither is it sufScient, under such circumstances, to inquire of the 
oflQcer Mmself, as to his authority. When acting apparently out- 
eide the gênerai scope of his authority, and for himself, the décla- 
rations of the agent are not admissible against his principal. Her- 
man and Pank were engaged, to the knowledge of Boynton, in a 
Personal and private transaction, and they could make no déclara- 
tions concerning their authority to act for their corporation which 
would bind the Kentucky Malting Company. Moores v. Bank, 
supra; Farrington v. Eailroad Co., supra; Bank of New York Nat. 
Banking Ass'n v. American Dock & Trust Co., supra; New York 
Iron Mine v. First Nat. Bank of Negaunee, supra. But it is said 
for Boynton that if the duty of inquiry was, under the circum- 
stances, thrown upon him, he did inquire, and was shown a resolu- 
tion of the directors and stockholders of the corporation, passed 
September 8, 1885, by which it appeared that Herman and Pank 
had become the purchasers of thèse bonds, and that he had a right 
to rely upon the truth of the action therein recited. That resolu- 
tion is in thèse words: 

"September 8th, 1885. Oalled a meeting of directors and stockholders of the 
Kentucky Malting Company, held at their office thls 8th day of September, 
1885, ail members belng présent. Mr. Herman olïered the followlng resolu- 
tion, which was unanlmously adopted: 'Whereas, the board of directors of 
the Kentucky Malting Company authorlzes the président and secretary to 
issue 120 mortgage bonds, of $500, each, to bear 6 per cent. Interest, dated 
September 30, 1882, and due in ten years from date, and said bonds having 
been Issued accordlngly, but not dlsposed of ; and whereas said company bas 
now recelved a bid for said bonds from B. W. Herman and J. H. Pank,— 
we unanlmously recommend and agrée to accept said bid, and hereby author- 
ize and Instruct the président to dellver said bonds to the said E. W. Herman 
and J. H. Pank, upon their complylng with the terms and conditions of their 
said bid.' [Signed] B. W. Herman. J. H. Pank. Frank Senn. Adam Stumpff. 
F. Reldhar." 

That resolution is found on the minutes of the corporation, and 
it was signed by every one then owning shares. It did not, how- 
ever, speak the truth, and was, on the évidence of Pank himself, a 
fraud and a déception. No bid was ever made by Herman and 
Pank, or either of them, or intended to be made. No bonds were 
sold to them, or intended to be sold. The bonds then belonged to 
the corporation, and were in its treasury. Herman has not testifled. 
He is silent, and silence, under the circumstances, is signiflcant. 
Pank, a witness altogether in sympathy with appellee, has been ex- 
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amined as a witness by Boynton, and for the purpose of presenting 
a défense to the presumptions arising out of the circumstances 
affecting Boynton's good faith. Pank, in substance, says that be 
and Herman explained to the stockbolders that they purposed to 
use thèse bonds as collatéral security to their own note in a private 
transaction witb Boynton, and explained how it was to the interest 
of the Kentucky Malting Company that it should lend their crédit 
to them in the way desired, and that the bid mentioned was only a 
form adopted to authorize them to pledge the bonds effectually for 
their individual debt. Thereupon the resolution was passed, and 
the minute signed. Eeidhar, one of the stockbolders présent, died 
before this controversy arose. We cannot, therefore, know whether 
he understood the deceptive cbaracter of the resolution, or the ex- 
planation said to bave been made. He was a very old and inflrm 
man, and probably understood little or nothing about the matter. 
The other two stockbolders assenting were Senn and Stumpff. They 
held comparatively little of the stock, and took little or no interest 
in the conduct of the corporation business. Both thèse men bave 
testifled. They are Germans, speak English badly; are, as they 
put it, "poor scholars," and are, manifestly, dull men, — very easily 
imposed upon and deceived. They hâve no interest apparently in 
the resuit of this suit, the malting company being insolvent in any 
event. There is nothing in their évidence which induces us to sus- 
pect their honesty or candor. They both say that they did not 
understand the resolution to recite any bid or sale to Herman or 
Pank, and that no authority was asked by Herman and Pank to use 
the bonds to secure their debt to Boynton, or the debt of J. H. Pank 
& Co. to Boynton or any one else. In substance, they say that it 
was explained that the resolution was to give Herman and Pank 
authority to use the bonds for raising money for the benefit of the 
malting company, and nothing was said as to using them as secu- 
rity for Pank & Co. or Herman and Pank, or either of them. In 
other words, they did not consent to any use of the bonds for the 
beneflt of Herman and Pank, and that it was explained to them that 
the object was to enable Herman and Pank to use the bonds for 
corporate purposes. On their évidence, the authority given to Her- 
man and Pank was intended to better enable them to negotiate the 
bonds for corporate purposes. A negotiation for the private pur- 
poses of Herman and Pank was not within the scope of the authority 
intended to be granted by the resolution to which they assented. 
As between Pank and thèse witnesses, we accept their version of 
what was said in explanation of the resolution. Pank's testimony 
is not candid, and is not consistent. Much of it is unreasonable. 
Especially is this so in bis labored and unrestrained swearing as to 
the necessity of the continuance of the business of J. H. Pank & 
Co., to the crédit of the Kentucky Malting Company. This we shall 
bave further occasion to refer to. If we accept the theory support- 
ed by the évidence of Pank, what the directors and stockbolders 
actually intended to do, and did do, was to authorize himself and 
Herman to pledge thèse bonds to secure their individual debt to 
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Boynton. The corporation had no power to lend its crédit to Her- 
man and Pank. Its obligations entered into for that purpose would 
be void in tlxe hands of one who took them with notice. Tlie con- 
sent of the stockholders would not strengthen the case. A defect 
in the power of the corporation is not supplied by the agreement of 
the corporators. In Iron Co. t. Biche, L. R. 7 H. L. 653, the 
case was that of a company incorporated for the purpose of manu- 
facturing railway carriages. It purchased a concession for a rail- 
road to be built in France, and then agreed to assign the concession 
to a French company, which was to supply materials and receive 
payments from the English company. It was held that the contract 
was ultra vires, and had not benn validated by the subséquent ap- 
proval of ail the stockholders. Lord Cairns said: 

"If every shareholder had been In the room, and every shareholder had 
said, 'That Is a contract whlch we désire to make, whlch we authorize the 
dlrectors to make, to which we sanction the placlng the seal of the company,' 
the case would not hâve stood in any différent position from that In whlch 
it stands now. The shareholders would thereby, by unanlmous consent, hâve 
bèen àttempting to do the veiy thlng whlch, by the act of parllament, they 
were prohibited from doing." 

There are many cases to the same effect. Thomas v. Raiiroad Co., 
101 U. S. 83; Central Transp. Co. v. Pullman's Palace Car Co., 139 
U. S. 59, 11 Sup. et. 478; Humboldt Min. Co. v. American Manu- 
facturing, Mining & Milling Co., 10 0. C. A. 415, 62 Fed. 356. 

The powers of a corporation are those expressly granted, and 
such implied powers as are necessary to carry out those speciflcally 
named. No authority to lend crédit to another is to be implied from 
the mère fact that it might be bénéficiai to the corporation to sup- 
port the crédit of another, or that thereby business might be in- 
duced or increased. Davis v. Raiiroad Co., 131 Mass. 258. 

"A corporation," said this court in Marbury v. Land Co., 10 C. C. 
A. 401, 62 Fed. 342, "is impliedly prohibited from doing anything 
which it is not expressly permitted by its charter to do, or which 
is not fairly incidental and necessary to the enjoyment of that which 
is expressly permitted." In Humboldt Min. Co. v. American Manu- 
facturing, Mining & Milling Co., cited heretofore, the question was 
as to the validity of a guaranty by a corporation organized to make 
ironwork for mining plants, of the contract of another corporation 
for the érection of a mining plant, upon the expectation of secur- 
ing the sale of the ironwork used in the plant. We held that guar- 
anty ultra vires, the court saying: 

"The objection to the guaranty is that it rlsks the funds of the company in 
a différent enterprise and business, urder the control of another and différent 
person or corporation, contrary to what its stockholders, its credltors, and 
the State hâve a right, from its charter, to expect." 

In the case of McCutcheon v. Capsule Co. (decided at this term 
of the court) 71 Fed. 787, we held that the investment of the funds 
of one manufacturing corporation in the stock of another, as an in- 
Testment to be held by the buying company, was not within the 
express or implied powers of the buying corporation, and was an 
v.7lF.no.6— 51 
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act ultra vires, — not validated by the agreement of ail the stock- 
holders. 

An effort has been made to show that it was much to the ad- 
vantage of the malting company to support the crédit of Herman 
and Pank by the use of its bonds as collatéral for their note. Boyn- 
ton, Herman, and Pank had for two years been partners, under the 
style of J. H. Pank & Co. That flrm was engaged in business as 
malsters at Chicago, and as such had bought grain for the malting 
company, and sold it much malt. The transactions between the 
corporation and the flrm had been numerous, and involred large 
sums. The crédit extended by the flrm had doubtiess been of no 
little advantage. J. H. Pank, though the secretary and treasurer 
of the malting company, lived in Chicago, and managed the busi- 
ness pf J. H. Pank & Co. The entire capital of that flrm had been 
advanced by Boynton, either as capital in the business to his crédit, 
or as capital put in for Herman and Pank through loans to them. 
Boynton, on the expiration of the term of the partnership, in Sep- 
tember, 1885, expressed a désire to withdraw, and proposed to sell 
out to Herman and Pank; and for this purpose he proposed to nom- 
Inally lend them $50,000 for four years, taking their note secured 
by a pledge of $60,000 in the mortgage bonds of the Kentucky 
Malting Company. Herman wished the loan increased to $60,000. 
A correspondence ensued between them, and three of Herman's let- 
ters hâve been introduced by Boynton as évidence. In one of thèse 
letters, written August 19, 1885, and but a few days before the 
transaction now involved was consummated, Herman expresses his 
opinion as to the relative value of the business relations of the cor- 
poration and the flrm, and his view as to the importance of thèse 
bonds to the corporation as collaterals to protect their crédit. He 
says: 

"I admit that we had some advantage In. the last two years In Mr. Pank 
being In Chicago, but, on the other hand, has not your business with us been 
many thousands of dollars In your pocketï" 

In another letter, bearing date August 20, 1885, in which he is in- 
sisting upon a loan of $60,000 to himself and Pank, he says, concern- 
ing the use of thèse bonds to secure such a loan, that: 

"Agaln, the bonds hâve been a great convenience to us hère, on temporary 
loans of small amounts, and I deem them almost a necesslty to hold as a 
reserve to fall back upon In a case of necesslty. I don't, therefore, feel that 
we can let them go, In the manner now spoken of, short of the amount I 
mentloned, slnce the Kentucky Malting Company wlll not recelve much, if 
any, beneflt therefrom. As mentloned yesterday, If you come down I can con- 
vince you of your Investment being a double secure one. 1 want to go to 
Birmingham Saturday, or Sunday noon, and. If you conclude to feel favorable 
towards my proposition, I would llke to hâve you hère Wednesday next, to 
show you ail you want to see." 

The évidence relating to the business relations between the flrm 
and the corporation, both before and after the pledging of thèse 
bonds, makes it clear to us that the malting company was much 
more important to J. H. Pank & Co. than J. H. Pank & Co. were 
to the malting company. To Herman and Pank the continuance of 
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the business of J. H. Pank & Co. was doubtless important. As 
Herman says, in the letter from which we hâve quoted, the business 
obtained from the malting company was worth thousands to J. H. 
Pank & Ck). The crédit it had given to the malting company, neither 
before nor after this transaction, was by any means equal to the 
beneflt of thèse bonds to the corporation as a means of obtaining 
crédit. Thus, if the case is to stand upon a balancing of interests 
in favor of the lending of thèse bonds to Herman and Pank in 
order to keep J. H. Pank & Co. going, or keeping thèse bonds and 
using them, as they hâve been theretofore used, as collatéral with 
the Louisville banks, then we must décide that the interests of the 
corporation were sacrificed in the private interest of Herman and 
Pank. But if we are mistaken about this, and it was of great ad- 
vantage to the corporation to keep Pank established at Chicago, and 
to keep the flrm of J. H. Pank & Co. on its feet, still the transaction, 
from that standpoint, was not within the express or implied power 
of the Kentucky corporation, and was not vitalized by the acqui- 
escence of ail the shareholders. 

This brings us to the vital question in the case. For Boynton, 
it is said that he did inquire as to the authority under which Her- 
man and Pank proposed to pledge thèse bonds, and that his at- 
torney was shown the resolution passed by the directors and stock- 
holders, heretofore set out in full. It is further said that inquiry 
was then made of Herman whether the terms and conditions re- 
ferred to in the resolution had been complied with, and that he re- 
plied that they had been complied with, and that he and Pank had 
bought the bonds outright from the company. It has been argued 
that Boynton was under no obligation to make further inquiries, 
and had a right, under the circumstances, to rely upon the truth of 
this recorded action of the stockholders, and the déclarations of Her- 
man that the terms and conditions of sale had been complied with. 
In the light of ail the facts and circumstances known to Boynton, 
we do not think he had any right to rely upon the truth of this 
resolution, or the déclarations made by either Herman or Pank. 
He was undoubtedly anxious to sell out, and wind up his connection 
with thèse men. He had $15,000 capital invested as a partner in the 
flrm of J. H. Pank & Co. In addition, the flrm was indebted to 
him, as a flrm, in about |10,000 more. Herman owed him, individ- 
ually, 115,000, and Pank owed him the same, being sums advanced 
for them to enable them to pay up their several contributions to the 
capital of J. H. Pank & Co. Neither Herman nor Pank appear to 
hâve had any outside means whatever. For the realization of thèse 
large sums he could apparently rely only upon the assets of J. 
H. Pank & Co., which would involve a winding up of the business 
of that concern, payment of flrm debts, adjustment of the equi- 
ties between the partners, and finally an application of the in- 
terest of Herman and Pank in the surplus assets to the payment 
of their individual liabilities to him. In addition, Boynton owned 
the malting house used by the flrm, and for which it had been pay- 
ing a rental of |6,000 per annum, and taxes and repairs. He waa 
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deeply interested in the continuance of this latter arrangement, and 
his agreement to lend them |55,000 with which to buy him ont and 
pay ofE their individual liabilities on account of capital advanced 
for them, involved a leasing of this malt house on the old terms 
for a term of four years. Good, sound, negotiable collatéral for 
their notes was a very désirable improvement upon his situation, 
and a prolonged tenancy added much to the temptation to shut his 
eyes to the methods adopted for obtaining the desired security. 
Only a few" days bef ore the matter was consummated, he knew that 
thèse bonds were the property of the Kentucky Malting Company. 
He also knew that Herman and Pank, notwithstanding this f act, 
proposed to use them for their private purposes. This would hâve 
been a fraud upon the corporation, and his acceptance of them, with 
knowledge, would hâve been a connivance in the breach of trust, 
such as would hâve defeated his title. When asked if the original 
negotiation with Herman and Pank had proceeded upon the idea 
that they would buy the bonds from the corporation, he answered: 

"No, sir; It was not. I supposed that Mr. Herman and Mr. Pank were tlie 
Kentucky Malting Company, and could do as they pleased, but my attomey 
requlred that the direetors should take somé action showing that they were 
authorlzed to use the bonds In this Way." 

Being thus advised that some action of the corporation was nec- 
essary to authorize "the use of the bonds in this way," he relied upon 
that attorney to see that some action was taken by the corporation 
which would authorize such use of the bonds. As to the steps taken 
toiprocure such authority, he was asked this question:- 

'i'Dld not Llng and Pank and yourself, together, devise a certain entry on 
the minute book of the Kentucky Malting Oompany, which you demanded 
should bé made before you would take the bonds? Answer. I did not. Q. 
Did not Llng? A. Llng, as I remember, requlred that the direetors should 
take some action to authorize the use of the bonds. Q. Your lawyer told 
you, before you took those bonds, some action on the part of the stockholders 
of the corporation was necessary, to make the Issue of thèse bonds lawful, 
did he not? A. ïes, sir; I sald to him that Mr. Herman and Mr. Pank were 
the Kentucky Malting Company, and he said, 'ïhere Is another stockholder.' 
They sald that he was a small stockholder, and had nothlng to do with the 
affairs of the company; but he sald It was necessary for the direetors to hold 
a meeting, and legallze or authorize in some way the transfer of the bonds. 
Q. Do you know whether Mr. Llng, your attorney, got such a paper, shbwlng 
the authority? A. I do not. There was sdmething sald to him that satlsfied 
him that It was ail right." 

Now, the thing done which satisfled Ling, Boynton's attorney, 
that the matter was ail right, was the adoption of a line of action 
which Ling himself mapped out. Ling says that he advised Pank 
"to call a meeting of the stockholders, and présent them a bid for 
the bonds, and hâve it accepted by them." Now, did Ling or Boyn- 
ton believe that a bona fide purchase of thèse bonds was to be 
made by thèse men, who, so far as this record shows, had not been 
able to pay a dollar of capital into the business of J. H. Pank & 
Go., or that the corporation would let go, for a song, securities 
valued by Boynton himself at |55,000, and which he knew were of 
the utmost value to the Kentucky corporation as collatéral on 
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which to borrow money for its business necessities? What was 
meant by making "a bid," and getting the stockholders "to accept" ? 
Did he intend to suggest a colorable transaction, which on its face 
would show title in Herman and Pank, and operate as an estoppel 
on the corporation if Boynton's title should be challenged there- 
after? That Boynton was anxious to sell ont, and secure thèse 
bonds as security, is, on the record, very plain. This we may pré- 
sume Ling well knew. The object was to put the bonds in such a 
situation as that Boynton should be protected in taking them as 
collatéral security. If Ling, in arranging the method by which this 
was to be done, believed honestly that the purpose of Herman and 
Pank was to buy the bonds, out and ont, from the corporation, 
what course would he hâve advised for the protection of his client, 
in view of the fact that the men who proposed to buy were them- 
selves the chief ofiBcers of the corporation? Undoubtedly, as a 
good lawyer, he would hâve said : 

"Inasnjuch as your interests and those of your corporation will conflict In 
this case, the utmost good faith and falr dealing must be shown." "Make 
your proposition a matter of record, and see to it that some Impartial mem- 
l>er of the corporation shall stand between it and you." 

What course did he pursue? He himself wrote the. resolution 
now relied upon as estopping the corporation. That resolution re- 
cites: 

"And whereas said company bas received a bid for said bonds from B. W. 
Herman and .T. H. Panlc, we unanimously recommend and agrée to accept 
said bid, and hereby authorize and iastruct the président to deiiver said bonds 
to the said E. W. Herman and ,T. H. Pank, upon their complying with the 
terms and conditions of their said bid." 

What the "bid" was, which was so unanimously satisfactory, is 
nowhere stated. But still more extraordinary is the remarkable 
conclusion that the stockholders, in the same unanimous way, "au- 
thorize and instruct the président to deiiver said bonds to the said 
E. W. Herman and J. H. Pank, upon their complying with the terms 
and conditions of their said bid." Who was to décide what thèse 
"terms and conditions" were? Who was to décide whether they 
had been complied with? Who was to receive the considération? 
The contention maintained by the learned counsel for appellee is 
that Herman himself, under the resolution, was to détermine thèse 
questions, and that his déclaration that the terms and conditions 
had been complied with concludes the corporation, as between it 
and Boynton, who, through his agent, had devised and procured 
this most extraordinary corporate action. Herman, the agent of 
the seller, is to détermine thèse questions, although he is himself 
the buyer, and directly interested in deciding against the seller and 
in favor of the buyer. The gênerai rule is that the same person 
cannot act as agent for both parties in the same transaction, unless 
each party expressly consents to such double agency. In such case 
the agent is substantially but an arbitrator. The instances in which 
such a double agency has been sustained hâve generally been where 
Jhere were in fact two principals, and an agent representing both, 



806 rEDEBAI. BEPOBTEB, VOl. 71. 

because of his presumed impartiality. That is not this case, if we 
accept the construction placed upon this by Ling, who, after it had 
been adopted, solemnly called upon Herman, "as président," to dé- 
clare and say whether Herman, as the buyer of thèse bonds, had 
complied with the "terms and conditions" of his purchase. Under 
that construction we hâve a case where a business corporation con- 
stitutes its chief ofScer its agent to détermine what the terms and 
conditions are of a sale to himself of eorporate bonds, and whether 
he has complied with thèse terms and conditions, and, upon a dé- 
cision of thèse questions, to deliver its bonds to himself. That 
this was the purpose of Ling, we hâve no serious doubt. That there 
are cases where an agent has been expressly authorized, from the 
.necessity of the situation and the peculiarity of the circumstances, 
to represent both himself and his principal in a matter in which 
their interests were in conflict, we hâve no doubt. Where third 
parties hâve acquired rights in innocent reliance upon the acts of 
such an agent, they are protected, even though the agent abused 
his authority, upon the ground that, when one of two innocent 
parties must suffer from the dishonesty of a third, that one should 
bear the loss who, by his négligence, has enabled the third to occa- 
sion it. Merchants' Bank v. State Bank, 10 Wall. 646. But, as ob- 
served by Judge Cooley in New York Iron Mine v. First Nat. Bank 
of Negaunee, 39 Mich. 650: 

"There must be one innocent party and one négligent party, before the re- 
qulrements of the maxlm are answered, and the conduct of the plaintiff is 
therefore as Important as that of the défendant." 

If, therefore, this resolution was prepared, in the négligent form 
in which it was. passed, by Boynton or his agent, Ling, and with 
no reasonable expectation or bôlief that a bona flde purchase of 
thèse bonds was contemplated, Boynton was not innocent or misled, 
and cannot avail himself of the maxim. That he had no reasonable 
ground for believing that Herman and Pank intended to actually 
buy thèse bonds, or were flnancially able to do so, we are con- 
vinced. The very form of the resolution concocted by Ling is 
strong évidence that it was intended as a mère form of sale, intend- 
ed and understood by Boynton, as well as Herman and Pank, as 
authorizing the use of thèse eorporate securities by Herman and 
Pank for their own purposes, — a use which it is altogether possible 
they regarded as bénéficiai to the corporation. A most pregnant 
circumstance tending to show that Boynton was not deceived, and 
that he understood that thèse bonds had not been bought by Her- 
man and Pank, but continued to be the property of the corporation, 
is found in the fact that none of the coupons on thèse bonds were 
ever presented to the corporation for payment. Herman and Pank 
paid the interest on their note to him. But he was aware of the 
fact that the accruing coupons were suffered to lie unpaid, and 
when the flrst note made by Herman and Pank fell due, four years 
after date, the bonds bore eight past-due coupons. Thèse matured 
coupons he eut off and canceled, and gave to Pank. A payment 
was then made on the old note, and a smaller note taken for the 
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remainder, and one-third of the bonds whîch he Lad were canceled. 
Wày did Boynton cancel thèse coupons and bonds, if he believed the 
bonds to hâve been bought, ont and ont, by Herman and Pank? 
Their cancellation destroyed them as corporate obligations, and put 
them in a situation in which they could not be asserted by Herman 
and Pank, whom he now daims he supposed to be the owners of 
them. By cancellation he increased the value of the bonds retained 
by himself, and this he knew, and accounts for his action in having 
them canceled when they were returned. It may be said that he 
may hâve learned after accepting the bonds that they were not 
in fact the property of the pledgors, and hence his cancellation of 
them when returned. But Boynton makes no such explanation, 
and does not ofîer any reason for conduct most inconsistent with 
his claim that he was an innocent purchaser. This failure to pré- 
sent any coupons for payment by any of the parties also accounts 
for the delay of the corporation in màking the défense now made. 
It in no way ratifled this misuse of thèse bonds, by payments made 
on any of them; and neither the shareholders not directly impli- 
cated, nor the creditors, seem to hâve known anything of the use 
made of thèse bonds, or that they had been in any way negotiated, 
until this suit was begun. Taking ail the facts in the case, it is 
incredible that Boynton should hâve been innocently misled by 
the resolution adopted by the corporation. If he was misled at 
ail, it was because he entertained the opinion that he was safely 
intrenched behind a colorable sale, to which were attached the sig- 
natures of ail the shareholders. We are not, however, content to 
accept'the construction placed upon this resolution by the learned 
district judge, who thought that Herman was thereby authorized 
to détermine and décide that the terms and conditions of sale had 
been complied with. Where it is claimed that an agency is so broad 
as to conclude the principal by the déclarations or conduct of the 
agent, in a matter in which the agent's interests are adverse to the 
principal, the authority must be explicit, and leave no room for a 
différent interprétation. The court of appeals of New York, in the 
case of Bank of New York Nat. Banking Ass'n v. American Dock & 
Trust Co., 143 N. Y. 559, 38 N. E. 713, where the question was as to 
the validity of a warehouse receipt signed by the président, pur- 
porting to be issued to himself, and indorsed by himself to a bank 
as security for money loaned, it was held that a by-law authorizing 
the issuance of warehouse receipts by the président of the corpora- 
tion did not authorize the signing of a receipt in his own favor. 
In regard to the construction of an instrument supposed to convey 
such authority, the court said: 

"It is an acknowledged prlnclple of the law of agency that a gênerai power 
or authority given to the agent to do an act In behalf of the principal does 
not extend to a case where it appears that the agent himself is the person 
Interested on the other side. If such a power is intended to be glven, it 
must be expressed in language so plaln that no other interprétation can 
ratlonally be given it, for it Is against the gênerai law of reason that an agent 
should be intrusted with power to act for his principal and for himself at the 
saœe tima The by-law Is gênerai in Its terms. and could be fuUy carried 
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out to Its fair and legitlmate purpose by excludlng from Its meanlng the case 
of elther offlcer actlng in his own Personal matter." 

Whîle the résolution recites tiiat the "bid" of Herman and Pank 
was accepted, yet the authority of the président to deliver the 
bonds depended upon a précèdent condition, — compliance with "the 
terms and conditions of that bid." What évidence was offered 
Boynton that this précèdent condition had been performed? None, 
except the unsupported déclarations of thèse two men that they 
had bought the bonds, out and ont. It bas not been insisted that 
what Pank said binds the corporation. He was known to be an 
officer of the corporation, and the securities he had in possession 
were known to hâve been the securities of the corporation, but a 
few days before. His possession was presumably the possession 
of the corporation, and his claim to hâve bought them was a self- 
serving déclaration made in his own interest, and adverse to the 
interests of his corporation and tO the presumptions growing out 
of his officiai connection. If the "bid" ref erred to in the resolution 
had been by a stranger, and the président authorized to deliver the 
bonds "upon compliance with the terms and conditions of the bid," 
a very différent case would be presented. One flnding the bonds 
in the possession of the biddér might well présume that they had 
been properly delivered. The fact of possession would hâve justi- 
fled belief in ownership. But this is not the case if the "bid" 
appears to hâve been made by the officiai custodian of the bonds. 
There was no apparent change in the possession, and the déclara- 
tions of neither Herman nor Pank would, in the absence of other 
évidence, rebut the presumption arising out of their officiai rela- 
tion to the bonds. Why should Herman's déclarations be any 
more admissible against the corporation than those of Pank? Coun- 
sel say the reason is that the resolution authorized him to deliver 
the bonds upon compliance with the terms of sale, and from this 
is to be presumed authority to détermine the fact of compliance, 
and that, therefore, his admission as to compliance is binding upon 
the corporation. This argument dépends upon an implication, and 
does not find support in any express authority to décide and accept 
compliance. No such implication is admissible when the fact and 
sufficiency of compliance involve the détermination of a matter in 
which his interests were in direct conilict with those of the corpora- 
tion. In accepting payment, whether in money or obligations, for 
the bonds sold, he would hâve to assume an authority not expressly 
conferred. In declaring that the terms and conditions of his bid 
had been complied with, he was acting for himself, and in his own 
interests. If Boynton chose to rely upon the truth of his assertion, 
he did so at his péril. If it turned out that it was untrue, he must 
take the conséquences. The truth of the matter, according to his 
witness, Pank, is that no bid was ever made, and no purchase of 
the bonds ever intended. According to what the same witness says, 
the resolution was a mère form, intended to authorize Herman and 
him to pledge the bonds for their own debt, — a proceeding con- 
sented to, as he claims, because it was supposed by the stockholders 



PDLLMAN's palace-car CO. V, CENTRAL TRANSP. CO. 809 

that the interests of the corporation would be subserved indirectly. 
A consent to such a lending of crédit as h.e claims would, as we 
hâve aiready seen, be in excess of the corporate powers, and inef- 
fectuai to charge the corporation in favor of one î&ected by notice. 
On the other hand, an inquiry would hâve disclosed that the resolu- 
tion was accepted and signed as a matter of form, not to authorize 
the pledging of the bonds in aid of the crédit of J. H. Pank & Co., 
or of Herman and Pank as individuals, as claimed by Pank, but as 
a form of authority which would better enable Herman and Pank 
to negotiate the bonds, or pledge them for corporate purposes only. 
Of course, If this "form" had been so worded as to mislead an inno- 
cent purchaser into the belief that Herman and Pank were the ab- 
solute owners of the bonds, the corporation might well bave been 
estopped, and compelled to bear the loss, rather than hâve it thrown 
upon one misled by a négligent trust in their fldelity. But we are 
satislied — First, that the form in which this authority was conf erred 
did not in f act deceive or mislead Boynton ; and, second, that it was 
gross négligence to assume that Herman, when acting for himself, 
was speaking for the corporation, when he declared, as président, 
that he, as an individual, had complied with the terms and condi- 
tions of his bid. The "form" in which the corporation delegated 
authority to Herman did not warrant any inference that he was au- 
thorized to bind the corporation by his self-serving déclarations. 
The decree must be reversed, and the bill dismissed. 
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CENTRAL TRANSP. CO. v. PULLMAN'S PALACE-CAR CO. 

(Circuit Court, E. D. PennsylTanla. January 28, 1896.) 

No. 44. 

Allowance of Appeals from Ciecuit to Supbbme Coukt — Power of Cibcdit 
Court. 

The right of appeal from the circuit courts direct to the suprême court. 
In the classes of cases enumerated In section 5 of the judiciary act ol 
March 3, 1891, is an absolute right, and the circuit courts hâve no authority 
either to allow or disallow such an appeal, or to détermine whether any 
particular case is one in which the appeal lies. This question Is for the 
suprême court alone. 

This was a bill by the Pullman's Palace-Car Company against the 
Central Transportation Company to enjoin it from prosecuting an 
action at law to recover rent under an alleged lease. Défendant 
was allowed to file a cross bill to obtain restitution of certain prop- 
erty obtained by complainant pursuant to the provisions of the 
lease, or for an accounting for its value, etc. A decree was ren- 
dered upon the cross bill against the Pullman's Company, and that 
Company has now applied for the allowance of an appeal to the 
suprême court 
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A. H, Wintersteen, J. S. Eunnells, Bobt T. Lincoln, and Edw. S. 
Isham, for Pullman's Palace-Car Oo. 
John G, Johnson and Frank T. Prichard, for Central Transp. Co. 

Before DALLAS, Circuit Judge, and BUTLER, District Judge. 

DALLAS, Circuit Judge. The Pullman's Palace-Car Company 
has presented a pétition for the allowance by this court of an appeal 
direct to the suprême court. The counsel of the petitioner insist 
that it is entitled to take such appeal under section 5 of the act to 
establish circuit courts of appeals, etc., approved March 3, 1891, be- 
cause, as is claimed on its behalf, the case is one "that involves the 
construction or application of the constitution of the United States." 
The counsel of the transportation company dénies that any such 
question is involved, but admits that the alleged right of appeal, if 
such question existed, would be absolute, and not dépendent upon 
the assent of this court. This view of the law is, in our opinion, 
correct The act gives a right of appeal direct to the suprême court 
in certain enumerated cases. It does not confer upon the circuit 
court authority to allow or to disallow such appeals, or to adjudge 
whether any particular case is one in which such appeal lies. We 
are aware that the practice has to some extent prevailed of obtain- 
ing the allocatur of the circuit court before taking the appeal, but 
there is nothing in the statute which requires it; and where, as hère, 
the application is resisted, we think it should not be given. In our 
opinion, the appeal, if warranted by the statute, is of right; and 
whether or not it is in fact so warranted is not for this court, but for 
the suprême court, to détermine. Upon this ground alone, a spécial 
allocatur is denied. 



YOUNG V. ALHAMBRA MIN. 00. 
(Circuit Court, N. D. Illinois. December 16, 1895.) 

COKPOBATIONS— SaiT BY StOCKHOLDKR— EQTJITT PlEADINO — ROLB 94. 

A blll by a stockholder agalnst a corporation and Its fllrectors, alleglng 
that a majorlty of the directors, In consplracy wlth others, are attemptlng, 
through exécution sale on an unauthorlzed judgment note, fraudulently to 
obtaln tltle to the property of the corporation, and that the complainant 
learned of thèse transactions only a few days before the tlme for rédemp- 
tion explred, need not allège that complainant has demanded that the direct- 
ors brlng suit to set aside such sale, slnce such demand would be useless. 

In Equity. 

P. A. Hurd and W. P. Black, for complainant, 

Lyman & Jackson and George P. Merrick, for défendant. 

GEOSSCUP, District Judge. The Mil is by Young, a citizen of 
Indiana, against the Alhambra Mining Company, a corporation un- 
der the laws of Illinois, and Morse, Burchard, Flersheim, Thorne, and 
Oadwell, ofBcers and directors of such corporation, each a citizen 
of Illinois, and Montgomery Ward and James B. Wilbor, citizens of 
Illinois. The bill shows that, at the time of the transaction com- 
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plained of, complainant was the owner of 150 shares of the capital 
Btock of the Alhambra Company; that the suit is not brought by 
him collusively, or for the purpose of conferring jurisdiction upon 
a court of the United States in a case of which such court otherwise 
would not hâve cognizance; and sets up with some particularity 
the efforts made by complainant to hâve the suit brought by the 
directors of the company. Three of the five directors of the Com- 
pany are charged, in the bill, with having conspired with Ward and 
Wilbor to defraud the company of its property and assets, and, in 
exécution thereof, to hâve fraudulently and falsely executed to 
Wilbor a note for something upward of $12,000, without having 
received any return to the company therefrom, upon which note a 
judgment was subsequently entered by confession, and exécution 
thereafter taken out, and the property of said company under said 
exécution sold for the sum of |500 to the défendant Wilbor, al- 
though it was worth very many times that sum of money. The bill 
further shows that, under the laws of New Mexico, a period for 
rédemption of one year is allowed, and that such period had but a 
few days yet to run when complainant's bill was âled. Complain- 
ant avers that neither he, nor any of the other stockholders, nor 
the two directors 'other than those in the conspiracy, had knowl- 
edge of thèse doings until but a few days before the period of ré- 
demption would hâve expired. The allégations of the bill, in short, 
make out a case where a majority of directors of a corporation, in 
conspiracy with others, attempt, through an unauthorized note of 
the company, and the processes of the court thereon, to fraudulently 
transfer the ownership of the property from the stockholders to 
themselves. They also disclose a case where such a scheme will be 
successful unless the stockholder discovering the fraud is permitted 
to sustain his action against them, without first going through a 
formai demand upon the directors to bring an action against them- 
selves. To the bill a demurrer is filed, based upon that clause of 
the ninety-fourth rule which requires that the efforts made by a 
stockholder to hâve the directors or company bring the suit should 
be particularly set forth. The argument is that no such effort is dis-., 
tînctly shown. 

The ninety-fourth rule is nothing more than a means to an end. 
Its purpose was simply to bring to the knowledge of the court, at 
the inception of the suit, ail the facts upon which an opinion might 
be formed, whether such suit did really and substantially involve a 
dispute or controversy properly within the jurisdiction of the court, 
and whether the parties thereto had, or had not, been collusively 
joined, for the purpose of creating a case cognizable in such court. 
The statute of 1875 enabled the court, of its own motion, to dis- 
miss ail suits where the arrangement of the parties was collusive 
or the controversy was not substantially between citizens of dif- 
férent States. But for the ninety-fourth rule, such collusion or im- 
properly acquired jurisdiction might not appear until the case had 
greatly imposed upon the time of the court. The effect of the ninety- 
fourth rule was to make the question of collusion or improper juris- 



€12 FEDEBAL BKPOETER, Vol. 71. 

iaictîon a prelîtninary one. But, where the bill, In ail of Its aveiv 
ments, shows that the controversy is substantially between citizens 
of dififerent States, and that there is no collusion, ail of the ends of 
the rule iar© already met. To require more would be to exalt the 
means above the end. The bill hère disçloses such a case. If a 
stockholder, who has been shorn of his interest by his trustées, can- 
not bring suit to arrest their fraudulent doings, there is no justice 
In laws. If entitled to bring such suit at ail, it is a substantial 
right, which opens to him such a forum as any other substantial 
right can invoke. It would be a parody upon the statute and the 
rule to hold that this substantial right must be lost unless the 
Tictimized stockholder can, within the time left, get together the 
guilty parties^ and demand of them a suit against themselves, — a 
suit implylng thelr own business and moral turpitude. Such a pro- 
ceeding eirery sensible man, ont of a court of justice, knows would 
never be complied with. For the foregoing reasons, the demurrer 
will be overruled. 



! DB BBAUMONT v. WILLIAMBS. 

(Circuit Court, B. D. Pennsylvanla. January 13, 1896.)' 

AflsiasTMBNT 0* Patents— Proop of Titlb — BurdeS oï" Pboof. 

Whère;tlie owner of an Interest in a patent agreed to assign the same 
to anotJber, ttie assignment to go Into effect when tlie other party had 
performed certain agreemepts on his part, and al^terwards the assigner 
sued upbn the patent for Infrlngement, held that, in order to establish 
his title, the burden was upijb him to prove tliat the other party to the 
contract had not performed his agreements, and that the title had, con- 
sequentiy,, nerer passed to bim. 

This'was a suit in equity by Délia De Beaumont, administratrix, 
against Napoléon W. Williames, for alleged infringement of a patent 
for an Improvement in heaters and feeders for steam boilers. 

Carrie B. Kilgore and David 0. Harrington, for complainant. 
Ernest Howard Hunter, for défendant. 

DALLAS, Circuit Judge. This suit was brought upon three pat- 
ents, but has been, by amendment, conflned to patent No. 187,825, 
dated Fèbruary 27, 1877, granted to Alexandre De Beaumont, as- 
signor of one-half his right to William H. Palmer, for improve- 
ment in heater and feeder for steam boilers. The allégations of 
the bill with respect to the title to this patent are substantially as 
follows: Fèbruary 27, 1877, patent issued to De Beaumont and 
Palmer, jointly. November 10, 1885, assignment from Palmer to 
Garratt of ail Palmer's right, title, and interest, March 9, 1887, 
assignment from Garratt to Warren Webster of ail Garratt'ij right, 
title, and interest March 21, 1887, contract of Alexandre De Beau- 
mont with Warren Webster and Ëlwood S. Webster for the intro- 
duction, inter alia, of this patent. July 27, 1887, assignment by 
Alexandre De Beaumont to his wife, Délia De Beaumont, in trust, 
of ail Alexandre De Beaumont's right, title, and interest. The bill 
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admits that "subsequently" Mr. and Mrs. De Beaumont "made divers 
conveyances of certain portions of their interest," but "which inter- 
ests," it is alleged, "hâve ail been reconveyed and assigned," and it 
avers that "by reason of the premises aforesaid • • • your 
orator and Délia De Beaumont is the sole owner, in trust, neverthe- 
less, of one-half interest." This averment and the statements which 
immediately précède it lack clearness; but it seems, upon exami- 
nation of the entire bill, that with respect to the particular patent 
in question the title relied on is a title (actual or supposed) in Délia 
De Beaumont, trustée, to a one-half interest. If this understand- 
ing of the bill be correct, the administratrix of the estate of Alex- 
andre De Beaumont was pérhaps unnecessarily made a party com- 
plainant. But this point may be waived, and the substantial ques- 
tion of title be considered in every possible aspect. One thing, how- 
ever, is plain : It is not claimed that either Mr. and Mrs. De Beau- 
mont jointly, or that either of them severally, had, when the bill 
was flled, more than a one-half interest in the patent now in suit. 
Did either or both of them hâve such title? 

It appears from the bill, as has been indicated, that Horatio L. 
Garratt acquired a one-half interest, and no more, by the assign- 
ment made by Palmer to Garratt on November 10, 1885, and this 
accords with the proof ; but the évidence also shows that, prior to 
November 10, 1885, Alexandre De Beaumont had entered into a 
written contract with the same Horatio L. G-arratt, to wit, upon 
January 21, 1885, by which, as défendant insists, but plaintiff dé- 
nies, the De Beaumont interest was assigned to Garratt, and, copse- 
quently, that the entire patent belonged to Garratt when, upon 
March 9, 1887, he assigned to Warren Webster, and that therefore 
the latter became, by virtue of Garratt's assignment to him, the sole 
owner. Hence, the question of title turns upon the eflect, if any, to 
be given, in this cause, to the contract between De Beaumont and 
Garratt, which was duly recorded amongst transfers of patents. If 
that contract should, for the présent purpose, be held to hâve di- 
vested De Beaumont's one-half interest, it will follow, of course, 
that his subséquent attempted assignment to his wife, and any of 
the alleged still later assignments by or to them or either of them, 
would be of no force or validity. 

The De Beaumont-Garratt contract is badly expressed. In its 
first clause it states that De Beaumont "hereby agrées to assign to 
H. L. Garratt one-half undividable, not assignable, interest" in two 
patents, one of which is the patent in suit, and also in certain in- 
ventions, for which, as appears from the paper, patents were to be 
applied for. Then follows the statement of certain agreements by 
Garratt, and thereaf ter this provision : 

"This assignment goes Into ettect with the patentlng of the above in- 
ventions, or after a due efCort has been made to do so, and the provisions of 
this contract hâve been complied with by îl. L. Garratt" 

The effect of the words "not assignable" need not be discussed. 
As they occur in the sentence, it would be difflcult to attribute any 
distinct significance to them which could be accepted with confl- 
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dence. But, îf understood to import that Garratt was not to as- 
sign, that circumstance, though it might, upon his assigning witîi- 
out De Beaumônt's consent, at least make Garratt liable as for 
breach of covenant, it certainly would not, upon his assigning, as 
lie did assign, to Warren Webster, witli De Beaumônt's entire ap- 
proval, operate to revest tlie title in De Beaumont. I incline to the 
opinion that the provision which I hâve last quoted from the con- 
tract was intended to relate to the going into effect of the assign- 
ment of the patents, as well as of the unpatented inventions, al- 
though it is questionable whether it should not be applied only to 
the latter, in view of ail the terms of the instrument, and especially of 
the stipulation of Garratt "to pay for the model making, patents," 
etc. 

Let it be granted, however, that the document was not to operate 
as an assignment of anything unless Garratt fulfllled his promises, 
yet there remains the question as to whether he did not f ulâll them, 
and upon that question the complainant has adduced neither direct 
proof nor évidence of any sort from which nonfulflllment could be 
found, but has assumed the position, as stated in her counsel's brief, 
that "the burden of proof on any person who claims under this con- 
tract is to show performance," and that "none has been shown." 
This position is, in my opinion, untenable. It rests upon a miscon- 
ception of the situation and a departure from the issue. The de- 
fendant makes no claim under this contract, and the issue — ^the ul- 
timate fact to be determined — is nbt as to its performance by Gar- 
ratt. The plaintiff is claiming title, and upon the issue made on 
that claim she asserts the affirmative; and therefore the burden of 
maintaining that assertion lies upon her. The suitor who relies on 
the existence of facts, as, in this instance, on the facts constituting 
title, must prove them. The plaintiff admits the Garratt contract; 
and to show that it did not divest De Beaumônt's title, it is requi- 
site that it should be made to appear that Garratt failed to keep his 
promises. There certainly is no presumption that he violated them ; 
and the fact, being essential to plaintiff's right, is therefore one 
which it was requisite for the plaintiff to establish by évidence. 
Doe V. Whitehead, 8 Adol. & E. 571. In an action by Garratt upon 
the contract, he ipight be required to afiQrm, and therefore to prove, 
its performance on his part; but the plaintiff in this case is neces- 
sarily afiSrming its nonperformance by Garratt, and consequently is 
bound to support that aiflrmance. That to do this requires proof 
of a négative does not affect the question. Regard is to be had to 
the substance and effect of the issue, and not to its grammatical 
form. Soward v. Leggatt, 7 Car. & P. 613 ; Doe v. Whitehead, su- 
pra. Hère the substance of the issue is as to the existence of the 
title alleged by the plaintiff, and upon that issue, the question is, 
was "this assignment" avoided by f ailure of Garratt to comply with 
its provisions? Furthermore, the évidence as to performance or 
nonperformance by Garratt is peculiarly within the knowledge of 
the plaintiff, and it is "a gênerai rule of évidence that in every case 
the onus prôbandi lies on the person who wishes to support his 
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case by a particular fact, and of whicli he is supposed to be cogni- 
zant." Dickson v. Evans, 6 Term E. 57. 

The agreement of March 21, 1887, between Warren Webster and 
Elwood S. Webster and Alexandre De Beaumont, did not efEect a 
transfer to De Beaumont of the title which Warren Webster had 
acquired from Garratt. If it had been intended to do so, that in- 
tention would, certainly, hâve been expressed. It is impossible to 
imply it. The agreement expressly states that the assignments of 
the patent in suit had been purchased (admittedly, by Warren Web- 
ster); and although it subsequently includes that patent with an- 
other in the récital that they were "invented, patented, and owned 
by the said Alexandre De Beaumont," the word "owned," as used 
in this latter connection, cannot, in view of the preceding statement, 
and of the known facts and circumstances of the case, be applied to 
the patent with which we are now concemed. In my j udgment, to de- 
duce an inference of transfer of title from such a manifest oversight 
or inadvertence in drawing this very inartiflcially prepared writing, 
would be wholly unjustiflable. The agreement, as the bill de- 
scribes it, was "for the introduction" of certain patents, and not for 
the transfer of any interest in this one. Elwood S. Webster, who 
had no title, was a party to it. The further contention that War- 
ren Webster took title as trustée, is baseless. There is no ground 
for supposing that he was to hold to any estent, for De Beaumont, 
an assignment for which Webster paid the entire considération. 

I hâve reached the conclusion that the complainant has failed to 
establish title to the patent sued upon, and therefore the bill is dis- 
missed, with costs. 



NEW YORK LIFE INS. CO. v. PEEST et al. 

(Circuit Court, W. D. Missouri, W. D. January 27, 1896.) 

Taxation— Spécial Assessmbnts— Sprinkling Strkbts. 

Sprlnliling the streets of a clty is not an improvement of the abutting 
property of sueh a character as to justity the imposition upon such abutting 
property of a spécial assessment for the expense thereof, and an act author- 
izing the Imposition of assessments for such purpose is in violation of 
fundamental law, and not within the taxlng power. 

Austin & Austin, for complainant. 
Wash. Adams, for défendants. 

PHILIPS, District Judge. This is a bill to foreclose a mortgage 
on certain real estate situated on Grand avenue in Kansas City, 
Mo. Among the conditions of the mortgage is one requiring the 
mortgagor "to keep said premises free from ail statutory lien claims 
of every kind, and to pay, before the same becomes delinquent, ail 
taxes and assessments en said property, gênerai and spécial, then 
existing, or that might thereafter be levied." It is alleged, inter 
alia, that, under an ordinance of said city, adopted pursuant to the 
city charter, said real estate was assessed with certain sums to pay 
for the sprinkling of the driveway on said street It is then alleged 
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that, the mortgagor hàving failed to pay said assessment, the mort- 
gagee paid the same, and which said sum it seeks to enforce as a 
lien against tlie mortgaged property, To this bill the respondent 
purchasers of this property under the naortgagor interpose a gên- 
erai and spécial demurrer, the spécial demurrer going to the aver- 
ments respecting said spécial tax. 

The charter of the city (article 9, § 22) provides that: 
"The city may cause any street, avenue or public hlghway or part thereof, 
to be cleaned or sprinkled, and the cost thereof pald out of the money coUected 
on spécial taxes, or assessments against the land frontlng on such street, 
avenue, etc., on whlch such work may be doue, accordlng to the frontage of 
such land on the street, avenue or public hlghway." 

The grant by the state to this municipality, and the power of taxa- 
tion, are in subordination to the limitations and conditions imposed 
by the fundamental law, — the constitution of the state. Section 16, 
art. 9, of the state constitution provides that cities having a popula- 
tion of more than 100,000 inhabitants may frame charters for their 
own government, consistent with and subject to the constitution and 
laws of this state. Article 10 treats of the subject of "Eevenue and 
Taxation." Section 1 déclares that: 

"The taxing power may be exercised by the gênerai assembly for state pur- 
poses and by counties and othet municipal corporations, under authority 
granted to them by the gênerai assembly for county and other corporate pur- 
poses." 

Section 3 déclares that: 

"Taxes may be levled and eoUected for public purposes only. They shall be 
unlform upon the same class of subjects wlthln the territorial limits of the 
authority levying the tax, and ail taxes shall be levied and collected by gênerai 
laws." 

It has been held by the appellate courts of the state that, while 
the foregoing provisions of the constitution of 1875 make no référ- 
ence to the matter of spécial assessraents for the improvement of 
property on the streets of the city, under municipal régulations, it 
was not the intention of the convention to take away this power, so 
long exercised by cities. Adams v. Lindell, 5 Mo. App. 198, af- 
firmed 72 Mo. 198. The court distinguishes between taxation prop- 
er, for purposes of gênerai revenue, and spécial assessments. The 
latter are held to be imposed in référence to local improvements, 
having in view beneflts to the property upon which they are as- 
sessed, and form a peculiar exercise of the gênerai taxing power. 
The sole foundation for the exercise of this extraordinary power, so 
often pressëd to the utmost verge of toleration by thèse municipal 
governments, rests on the fa et or assumption that it opérâtes in the 
ùëiture of conf erring a practical, permanent béneflt upon the prop- 
erty itself, indépendent of any fancy, whim, or caprice of the occu- 
pant. The term, "local improvements," on which the power as- 
serted by this city charter ig buttressed, had, at the time of the lég- 
islative grant, a well-knowh and sharply-deflned meaning in law. 
As'applied tô à street, it meant the improvement of a street, as such, 
within the design of its création, "by reason of which the real prop- 
erty abutting or adjacent was especially benefited in its market 
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value." Cooley, Tax'n, 109, 110; Dill. Mun. Corp. 596, 597. Its ex- 
ercise is inséparable from the idea and purpose of permanency, and 
must be of that character which, presumptively, works out an en- 
hancement of the market value of the property assessed. Kanka- 
kee Stone & Lime Co. v. City of Kankakee, 128 111. 176, 20 N. E. 670. 
The suprême court of Missouri manifestly entertains the same view. 
In Neenan v. Smith, 50 Mo. 529, the court says : 

"Local taxes for local Improvements are merely assessments upon the prop- 
erty benefited by such improvements, and to pay for the beneflts which they 
are supposed to confer. The lots are Increased in value, or better adapted to 
the uses of town lots, by the improvement. Upon no other ground will such 
partial taxation stand." 

This is reasserted by the court in St. Louis v. Allen, 53 Mo. 44, 
and the same view of the underlying principle runs like a thread of 
gold through the discussion in State v. LeflQngwelI, 54 Mo. 458. On 
page 477 the court sums up the whole doctrine: 

"Private property cannot be taken for public use without a juat compensa- 
tion. Spécial beneflts cannot form any part of such benefits, unless they at- 
taeh to and become a part of the taxed property." 

Without such test, Judge Wagner very aptly déclares that "the 
time will probably come when it will be deemed advisable to pro- 
vide statuary and other costly adornments for the park." Black, 
P. J., in City of Clinton v. Henry Co., 115 Mo. 569, 22 S. E. 494, 
speaking on this subject, said: 

"Thèse cases hold that local assessments can be upheld, alone, on the ground 
of compensation in beneflts to the particular property assessed." 

This précise question has been considered and determined by the 
suprême court of Illinois in City of Chicago v. Blair, 149 111. 310, 36 
N. E. 829. While it is to be conceded that, in some other jurisdic- 
tions, the contrary view has been expressed, the reason and author- 
ity of the Illinois court commands my entire approval. It holds 
that such an assessment as practiced by the city for street sprink- 
ling was violative of fundamental law, because it is not predicable 
of an improvement — a betterment — of the adjacent property. After 
showing that sidewalks and grading and paving of the streets do, 
in the expérience of men, enhance the market value of contiguous 
lots, with pungent force the court observed: 

"It Is, however, insisted that the sprinkling of the streets during the sum- 
mer raonths renders the occupation of adjacent property more enjoyable and 
comfortable, and that, therefore, the property is enhanced in value. Doubt- 
less, the sàme resuit would folio w by placlng vases at convenient points on 
the Street, to be flUed every morning with fresb-cut flowers, or by open air 
concerts, In which music should be selected with référence to the taste of the 
adjacent dwellers. So the employment ot an etflcient police force, whereby 
greater .gafety was felt, would add to the enjoyment and comfort of persons 
reslding upon the street. The proper watering and clipplng of the grass upon 
the lawnand terrace, the removal of garbage from the premises, besides 
saviog eXpense to the occupant, would add to the enjoyment, and possibly the 
healthfulhess, of the locality. Thèse ail mlght be improvements, and increase, 
while they continued, the desirability of property In their locality. But they 
are not improvements, either of the property. or of the street, withln the légis- 
lative contemplation when granting power to make local improvements by 
spécial assessment." 

v.7lF.no.6— 52 
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It Is tnie the court was there demonstrating that the ordinance in 
question was not reasonably within the terms of the statute ^uthor- 
Mng spécial assessments. But the législative branch of the govem- 
ment is as much restrained by the fundamental law of the state in 
granting power to an intégral part of the state, like a city, as the 
latter is controUed by the législative grant. Carried to its logical 
extrême, where is the application of such a power, once conceded, to 
lead? Under such ordinances, streets are sprinkled in front of va- 
cant lots on which are neither house nor any "living créature." It 
could hardly be said, with reason, that running a sprinkling cart now 
and then in front of such a lot adds to its market value. Nor is, 
there, in such occasional "laying of the dust," any semblance of per- 
manency. It is as evanescent as the early and the later dew, and, , 
in my judgment, it is no more within the power of a municipality 
thus to create liens on the citizen's property, than to hire a "rain 
maker" to vex the skies for refreshing showers, and charge the lots 
adjacent to the raindrops with the cost thereof. As the sprinkling 
of the public highways of a city, like the cleaning thereof, contrib- 
utes much to the comfort and enjoyment of the public, its cost 
should be made a gênerai, and not a spécial, burden. So much of 
the demurrer as goes to the lien claimed on account of the street 
sprinkling is sustained, and overruled as to the other portions of the 
bill. 



ENGLAND et al. V. RUSSELL et aL 

(Circuit Court, S. D. Ohlo, W. D. January 16, 1896.) 

No. 4,842. 

1. Insolvbnot — Valtoitt of Préférences— Giving Moktqagkb. 

A statute ■whlch déclares that ail asslgnmeuts In trust, made In contem- 
plation of insolvency, with Intent to prêter one or more credltors, shall Inure 
to the beneat of ail credltors equally (Rev. St. Ohlo, § 6343), does not extend 
to the case of an Insolvent debtor glying mortgages to certain credltors 
with Intent to prêter them separately, and without creatlng any trust In 
favor of any other party, and such préférences are valld. And It Is not 
Bufficlent to brtng the case within the statute to aver that the creditor re- 
ceivlng such mortgage holds In trust for hlmself and for the assigner, for 
this Is a mère averment of a légal conclusion. 

3. Cbeditorb' Bill— JurisdiCtion op Fédéral Courts— State Statutbs. 

Sitnple contract credltors, whose clalms hâve not been reduced to judg- 
ment, can bave no standing In a fédéral court of equlty upon a blll to set 
aside an alleged fraudulent conveyance; and thIs rule Is not afCected by the 
fact that the state statute authorlzes such a proceeding in the courts of 
the state. ,^.^ 

8. Samb— Trusts. 

A statute whlch déclares ail transfers or conveyances of proper^ made 
with Intent to defraud credltors vold at the suit of any creditor, and au- 
thorlzes the probate judge of the proper county, after any such transfer bas 
been adjudged void by a court of compétent Jurisdlctlon, to appoint a 
trustée to collect and administer the property so transferred or conveyed, 
for the benefit of credltors In gênerai (Rev. St. Ohlo, § 6344), does not 
operate to create a trust In favor of credltors Immedlately on the maklng 
of Buch a conveyance, so as thereby to enable a mère gênerai créditer to 



ENGLAND V. EU8SELL. 819 

, malntaln a blU In a fédéral court to set aslde the convayance. The trust 
only arises after an adjudication vacatlng the conveyance, and hence there 
Is no trust at the commencement o( the suit, by whlch the fédéral equity 
jurisdiction can be supported. 
4. Samb. 

A mère gênerai créditer, who files a blll In a fédéral court of equity to set 
aside an aUeged fraudulent conveyance, Is not enabled to maintain the 
same merely by amendlng hls blll se as to adopt, as the amount sued for, an 
amount whlch Is admitted to be due by the answer; for, in order to main- 
tain such a bill, there must be. In addition to an acknowledged debt, some 
lien or spécifie right or equity In favor of the credltor in the property in 
question. 

In Equity. 

The complainants, credltors at large of Harriet V. Russell et al., partners 
doing business as Russell, Vincent & Williams, ûled a creditors' bill settlng 
up a claim for $2,636.42, with Interest, on account of goods sold and dellvered. 

The blll charges that sald défendants executed and delivered to Levl D. ïork 
a chattel mortgage; also, to the défendant Henry Vincent, a chattel mort- 
gage upon the same goods descrlbed In the mortgage to ïork; also, on the 6th 
of July, 1895, a mortgage upon certain real estate sltuated In the city of Ports- 
mouth, Scloto county, Ohlo, and a subséquent mortgage upon the same to the 
défendant Henry Vincent; also, certain other mortgages to other défendants. 

It Is arerred that prlor to, and at the time of, the exécution and delivery of 
each and aU of said mortgages, the mortgagors were, and contlnued to be at 
the date of the flling of the bill, wholly insolvent, and unable to pay their 
matured and maturlng obligations, amounting to over $104,000, and that they 
hâve no property subject to exécution. 

It is further averred that aU sald chattel mortgages were executed and de- 
livered wlthout any, or, at most, wlth a grossly inadéquate, considération, In 
contemplation of Insolvency, and wlth Intent to prefer the mortgagees to the 
exclusion of the complainants and of ail the other credltors of sald flrm, and 
also wlth Intent to hlnder, delay, and defraud the complainants and ail other 
creditors of said flrm, as tbe grantees of sald mortgages well knew. 

Xt is further averred that the défendant York, at the time of the exécution 
and delivery of the real and chattel mortgages .to him, took the securitles and 
property thereln descrlbed, wlth the consent and agreement of Kussell, Vin- 
cent & Williams, to hold the same In trust for himself and the said flrm and 
Its members, agreelng to account to them for any surplus remainlng after the 
, payment of hls pretended claim, amounting to $29,900, notwlthstandlng whlch 
he Is permlttlng the flrm and Its Indivldual members to exercise control over 
ail said assets and property, and to change the material employed in the busi- 
ness of said flrm, whlch was Included In said mortgages, Into manufactured 
stock, to sell the same and retain for themselves the profits and beneflts of 
such sales; to collect for theIr own use the outstandlng accounts and other 
clalms of the business; and to continue for their own benefit the business of 
manufacturlng shoes (whlch was the business in whlch the flrm was engaged), 
—and that thereby the sald parties sought to place sald property and securitles 
whlch were Included In sald mortgages beyond the reach of exécution and of 
other process of law, and to wlthhold the same from the complainants and 
other bona fide creditors of said flrm, and hlnder and delay them in the proper 
collection of their claims, ail of whlch was done with the knowledge and con- 
sent of the other défendants holding mortgages upon the same property and 
securitles. 

The prayer of the bUl Is that sald mortgages be held to be fraudulent, null, 
and vold, as against the complainants and other credltors of sald flrm, and 
that the same, and sald transactions, be declared and held to hâve been made 
for the purpose and wlth the Intent to hlnder, delay, and defraud the com- 
plainants and other creditors of said flrm, and that ail said property so mort- 
. gaged and held by the défendants be declared to be held In trust for the benefit 
of ail the créditons of sald flrm, excepting those who may reçoive a prlorlty 
thereln as allowed by law; also, that said mortgagors and mortgagees of said 
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Personal property, securlties, and asséts be temporarlly restrained from trans- 
ferririg, assignlng, selllng, or disposlng of any of the moneys, property, or as- 
sets dêscribed and Ineluded in said mortgages; that a recel ver be cypolnted 
to take charge of ail sald property and assets; and for the marshaling and 
settllng of valld liens and claims. 

There are other averments tif the blU which It is not necessary to refer to 
for the purpose of the opinions. 

The défendants constituting the firm of Russell, Vincent & Williams an- 
swered, denying that they were indebted to the complainants on the account 
set forth in the bill in the sum of If 2,680.42, or that they were Indebted thereon 
in more than the sum of $2,583.64. 

They also deny the insolvency of the firm of Kussell, Vincent t Williams. 
Admitting that they had not been able to pay at maturity ail of their obliga- 
tions, they averred that they were possessed of assets subject to exécution 
more than sufflcient to pay off and discharge ail their indebtedness. 

They deny that the mortgages set forth in the blll were given without con- 
sidération, or upon grossly inadéquate considération, or in contemplation of in- 
solvency, or with intent to hinder, delay, or defraud the complainants or other 
creditors; but, on the contrary, aver that each and ail of said mortgages were 
given in good faith, in the regular coursé of business, to secure bona fide 
debts then existing, the true amount of whlch was expressed in said mort- 
gages. .'■•.:: 

They denied that the mortgage given to Levi D. York was given in trust, 
as averred in the bill, or otherwise, or that he agreed to account to the firm, 
or to thè members thereof, for any surplus remalning after the payment of 
hls clalm, or that said mortgages were made ■ for any purpose other than to 
secure and indemnify the mortgagee as indorser and accommodation maker of 
certain negotiable paper whoUy for the beneflt of the défendants Russell, Vin- 
cent & Williams. 

Admitting that said York was permittlng said flrm to work up the material 
on hand Into manufactured stock, and to sell the Same, they denied that he 
was permittlng said firm to reap and retain for itself the profits and beneflts 
of such sales, or to coltect for their own use the outstanding accbuuts and 
other claims of the business, or to continue for their own beneflt their busi- 
ness of manufacturing shoesl but, on the contrary, they averred that said York 
was perrnittlng the firm àndlts members to continue the business of manu- 
facturing' shbe s, and the sale thereof, for his beneflt, and for the purpose of 
œaking his security more effectuai, and that said firm was required to account 
to said ïûrkfor the proceeds of said sales, and ail the profit and income there-' 
from; ;and they averred that sUch disposition of said mortgaged property was 
for thé behefit of ail the creditors of said flrm. They denied that, in the exé- 
cution of the mortgages mentloned In the bill, they attenipted to delay or de- 
fraud any créditer, but, claimîng that said mortgages are bona fide, to secure 
claims of the mortgagees, admit that it was their purpose also to secure an 
extension of time, to enable them to continue business for the benefit bf ail 
their creditors; and they averred that they bave on hând a latge amount of 
raw material, which, if gold as such, will bring but little,— not more than suf- 
flcient to satlsfy the mortgage claims,— but which, if manufactui-ed Into shoes, 
and sold in the regular course of busiïiéss, will produce a sum of money 
sufficient, and more than suftielent, as défendants believe, to satisfy ail the 
debts and claims against them in fuU. 

The answer "was flled on the 16th of September, 1895. 

On the 19th of October, 1895, the complainants, by leave of court, amended 
their bill by averring that there was due and owing to the complainants from 
the défendants Russell, Vincent & Williams the sum of )P2,583;64, being the 
amount which said flrm had admitted by its answer that it was indebted to 
the complainants; and the complainants agreed to, and adopted by sald 
amendment,- said sum of ?2,583.64 as the proper sum due to them, and the 
same was sùbstituted for the amount stated in the original bill. 

In the absence of Judge SAGE and Judge TAPT from the district and circuit, 
In the summer of 1895, Judge CLARK, of the Middle district of Tennessee, 
havlng been designated to sit in and hold the circuit court at Cincinnati, was 
applled to for a restraining order, as prayed by the bill. 
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The application was rested largely upon sections 6343 and 6344 of the Re- 
vised Statutes of OMo, which are as tollows: 

"Sec. 6343. Ali assignments in trust to a trustée or trustées, made In con- 
templation of insolvency, with the intent to prefer one or more credltors, shall 
inure to the equal benefit of ail creditors in proportion to the amoùnt of thelr 
respective claims, and the trusts arising under the same sliall be administered 
in conformity with the provisions of ihis chapter. 

"Sec. 6344. AU transfers, conveyances or a,ssignments made by a debtor or 
procured by him to be made with intent to hinder, delay or defraud creditors, 
shall be declared void at the suit of any créditer; and the probate judge of the 
proper county, after any such transfer, conveyance, or assignment shall bave 
been declared, by a court of compétent jurisdiction, to hâve beea made, with 
the Intent aforesaid, or in trust with the intent mentioned in the next pre- 
ceding section, sliall on the application of any créditer, appoint a trustée ac- 
cording to the provisions of this chapter, who, upon being duly qualifled, shall 
proceed by due course of law, to recover possession of ail property so trans- 
ferred, conveyed, or assigned, and to administer the same as in other cases 
of assignments to trustées for the benefit of creditors: provided, however, that 
any creditor Institutlng a Buit for the purpose aforesaid shall cause notice 
of the pendency and object thereof to be published for at least four con- 
sécutive weeks in some newspaper printed or of gênerai circulation in the 
county in which said suit shall be pendlng; and ail creditors who shall, withln 
flfteen days next after the expiration of said notice, iile an answer in said 
action in the nature of a cross-petition, praylng to be made parties thereto, 
and setting forth the nature and amount of thelr respective claims, and shall 
secure the payment of thelr pro rata share of the eosts and expansés of such 
action, Inoluding reasonable counsel fées, in proportion to the amount of their 
said claims, either by a deposit of money, or by an undertaking given to the 
plalntlff in such sum, and with such security as the court or clerk thereof 
shall require and approve, shall be first entitled, with the plalntifE, to the bene- 
flts of such transfer, conveyance or assignment, in proportion to the amounts 
of their respective claims; and in case of such notice being given, the court 
in which such transfer, conveyance, or assignment shall hâve been declared 
to bave been made with the intent aforesaid, may proceed tuUy to administer 
the trust, both as to the creditors who are parties as aforesaid, and those who 
hâve not come in and been so made parties, distrlbuting to the latter the sur- 
plus, if any, after satisfying the claims of those who hâve préférence as afore- 
said; but if such court shall not so administer the trust, or If such a notice 
shall not hâve been given, the said court shall forthwith, on declaring the 
intent aforesaid, cause a copy of the judgment to be cértified to the proper 
probate court, which shall, on its own motion, appoint a trustée as in this 
chapter provided; and after the costs and expenses aforesaid, and the claims 
of the aforesaid preferred credltors shall hâve been paid by said trustée, the 
residue in his hands, if any, shall inure to the equal benelit of the remaihing 
credltors, in proportion to the amount of thelr cialms." 

C. B. Matthews, Ernest Rehm, N. W. Evans, Otto Pfleger, and J. D. 
Brannon, for complainants. 

A. C. Thompson and À. T. Holcomb, for respondenta. 

CLARK, District Judge. When the bill in this case was first pre- 
sented to me for a restraining order, I was of opinion, upon the au- 
thority of Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712; Cates v. 
Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977; and Hollins v. Iron Co., 
150 U. S. 371, 14 Sup. Ct. 127,— that the plaintifls, being creditors at 
large, were without standing in this court to make the questions 
made in this bill, and that the restraining order should be denied for 
want of jurisdiction in the court. The plaintifls' counsel maintained 
earnestly that by virtue of the Ohio statutory law, as construed by 
the court of highest authority in the state of Ohio, a trust existed by 
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reason of tlie transaction set forth and impeached in tlie Mil, and 
that this trust arose at tàe time of the conveyance impeached, and 
was therefore a trust and equity existing in creditors generally, — 
those without as well as those with judgment, — and tliat the trust 
thus created in their fayor by statute was one which existed before 
the flling of the bill, and was not a right which arose with the flling 
of the bill, and that any beneflciary might corne into a court of equity 
to enforce his interest in this trust. In other words, the position 
was, and now is, that this statute créâtes an équitable right, and 
enlarges équitable jurisdiction in that respect, which the courts of 
the tJnited States may enforce, the requisite citizenship existing, 
and that it is not a statute affecting the remedy, or changing the 
form of procédure. As this position was maintained by eminent 
counsel of the highest character, I felt that possibly it would be 
assuming too much to overrule the contention on a mère application 
for a restraining order, and that it would be more consistent with 
safe procédure, and would better maintain the purpose of the law, 
to give both sides a hearing in any controversy, to graht the restrain- 
ing order, and set the application at a time and place where it could 
be heard by one of the circuit judges, or Judge SAGE, who would 
hâve the adrantage of their familiarity with this Ohio statutory 
law. The right was reserred to the défendants, however, to bring 
on the application sooner, if the circumstances of the case were such 
as to maie this necessary, and this they hâve done; and, as it is 
stated that some time will elapse before either Judge TAFT or Judge 
SAGE could act on the matter, I feel that it is my duty now to dis- 
pose of the application, as delay cannot be allowed in regard to an 
issue on extràordinary process. The position taken by the plaintiffs 
bas been maintained with great diligence, and has been rendered 
very plausible indeed; but, after such considération as I can now 
give this case, I am unable to concur in this view. It is true that there 
are strong intimations in the cases which tend to support the plaintiffs' 
contention. Stating my own view of this very briefly, it is this : That 
the questions of the effect of the statutes relied on, and their interpré- 
tation by the court of highest authority in the state of Ohio, are ques- 
tions which go to the merits of the controversy presented by this bill, 
and that they in no wise détermine, nor could détermine, for the courts 
of the United States, the standing which the plaiutiff must bave to en- 
title him to call in question the conveyances which are impeached as 
fraudulent. This is a question of jurisdiction, as affecting the right 
of the plaintifl to come into equity and allège that his debtor's trans- 
action is fraudulent. It is certain that the plaintiff cannot get along 
with the case, and that no court can grant the relief sought except 
by virtue of its power to déclare the transaction fraudulent. It is 
also, I think, apparent that whether a conveyance is fraudulent or 
not, within the meaning of this statute, is the central fact in the 
case, on which the right and remedy dépend; and I think that, upon 
the authority of the cases before cited, the plaintiff has no standing 
in the courts of the United States to invoke équitable interposition 
without a judgment at law. 
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Thls beîng my vîew, the application for an injunctîon is Senied, 
aud the restraining order heretofore granted is dissolved. Being 
of this opinion, I would, of my own motion, dismiss tliis Mil for 
want of jurisdiction in this court, except that under section 7 of the 
act of March 3, 1891 (26 Stat. 826), establishmg thé circuit court of 
appeals, the plaintiiïs may within 30 days take an appeal from thia 
order, and the case in the circuit court of appeals is one that takes 
precedence; and this will enable them to hâve the question speedily 
passed upon, and the question as effectually settled as if I should dis- 
miss the bill, in which case the appeal would not take precedence, 
and could not be heard so soon. 

I wish merely to add that if plaintiflfe can in any way présent this 
question to either Judge TAFT or Judge SAGE, for the purpose of 
taking his opinion on the point, I shall be glad for this to be done, 
and in that event request that either of those judges shall pass upon 
any question so presented. The case made in the bill is a strong one, 
and I should certainly not regret to see it investlgated, if the court 
could rightfuUy do so. 

No entry was made under thls opinion, but It was arrangea that an applica- 
tion should be made to Judge SAGE upon hls return, and that in the meantlme 
no part of the stock of the défendant flrm should be sold or otherwlse dlspoaed 
of. 

Upon that application, whlch was made in October, affidarlts were flled on 
behalf of the complalnants and on behalf of the défendants. 

SAGE, District Judge (after stating the facts as abore). A care- 
fui considération of the pleadings and afifldavits, and of the argu- 
ments and briefs of counsel, has led me to the following conclusions: 

1, The case does not fall within the provision of section 6343 of 
the Revised Statutes of Ohio. The averments of the bill do not sus- 
tain the contention that a trust, originally cognizable in equity, in 
the property conveyed, was created by the act of the debtors and 
their grantees. The bill avers that separate and distinct mortgages 
were made to Levi D. York, Henry Vincent, William B. Williams, 
and Ida 0. Williams by the défendants Russell, Vincent & Wil- 
liams, in contemplation of insolvency, and with intent thereby to 
prefer said York, Vincent, Williams and Ida 0. Williams, to the 
exclusion of the complalnants and ail other creditors. It is further 
averred that said York took said securities in trust for himself and 
said flrm and its members, agreeing to account to them for any sur- 
plus remaining after the payment of its pretended claim, amount- 
Ing to 129,900, set forth in said mortgage. In Ohio a failing debtor 
may lawfully, having in contemplation his insolvency, prefer a cred- 
itor, and secure his claim by mortgaga To bring such a case within 
section 6343, it must be shown that the mortgages were given, not 
only to secure the claims of the mortgagees, but also of other cred- 
itors. Such was not the fact in this case, nor does it appear from 
the bill, which shows only that a mortgage was made to each of the 
persons named to secure his or her claim. It is not averred that 
any one of thèse parties held for the beneflt of any one else. The 
averment that York held in trust for himself. and for the ârm and 
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its members, îs merely a statement of a légal conclusion. The mort- 
gagor, under the law, is entitled to any residue after tlie payment of 
the mortgagees' claim. The answer and afQdavits flled on behalf 
of the défendants "deny any such claim, or that there was any agree- 
ment other than that stated in the mortgage itself. 

2. The reliance upon section 6344 of the Eevised Statutes of Ohio 
is not well founded. The complainants are creditors at large. 
Their claims hâve not been reduced to judgment. They hâve not, 
therefore, exhausted their légal remedy, which is, as was pointed 
ont by Judge CLARK in his opinion, necessary to their standing in 
this court to présent the questions made in the bill. Judge CLARK 
cites Scott V. Neely, 140 U. S. 106, 11 Sup. Ct. 712; Cates v. Allen, 
149 U. S. 451, 13 Sup. Ct. 883, 977; Hollins v. Iron Co., 150 V. S. 
371, 14 Sup. Ct. 127. Thèse authorities support the proposition that 
simple contract creditors, whose claims hâve not been reduced to 
judgment, cannot hâve any standing in the circuit court of the 
United States, sitting as a court of equity, upon a bill to set aside 
and vacate a fraudulent conveyance, and that this rule is not af- 
fected by the fact that the statute of the state in vt'hich the property 
is situate authorizes such a proceeding in the courts of the state, 
because the line of demarkation between équitable and légal remé- 
dies in the fédéral courts cannot be obliterated by state législation. 
It is, however, contended, inasmuch as section 6344 of the Ee- 
vised Statutes of Ohio not only authorizes any creditor to bring suit 
to annul transfers, conveyances, or assignments made by a debtor, 
or procured by him to be made, with intent to hinder, delay, or de- 
fraud creditors, but further prOvides that the probate judge of the 
proper County, after any such transfer, conveyance, or assignment 
shall hâve been declared by a court of compétent jurisdiction to 
hâve been made with the intent âforesaid, or in trust with the intent 
mentioned in section 6343, shall, on the application of any creditor, 
appoint a trustée, who shall recover possession of the property 
fraudulently transferred, conveyed, or assigned, and administer the 
same as in other cases of assignment to trustées for the beneflt of 
creditors by reason of the transaction set forth and impeached in 
the bill, that the complainants, as cestuis que trustent, are entitled to 
come into a court of equity to enforce the trust ithus arising. It 
is furthèr contended that this trust arose at the time of the con- 
veyance impeached, and was therefore a trust and equity exist- 
ing in favqr of creditors generally, including those who were not 
judgment creditors. Hence it is ufged that this statute créâtes an 
équitable right, and enlargés the équitable jurisdiction of the féd- 
éral courts so as to authorize them to hear and détermine this suit 
upon its merits. Judge CLARK, although he did not concur in 
this View, preferred that it should be considered by a judge of the 
distric'tj because he would be familiar with the Ohio législation. I 
am not àble to concur in the view of counsel. My conclusion is that 
section'6344 reachès no further than to make a statutory rule for 
the disposition of the property fraudulently conveyed, substituting 
a ratâWe distribution amohg ail the creditors of the debtor, as under 



ENGLAND V. KUSSELL. 825 

assignments in trust in cases of insolvency, for thé préférence wHch 
in equity was given to tlie judgment créditer who, having exhausted 
his légal remédies, came into a court of equity to reach the équitable 
estate of his debtor. In every case of a fraudulent conveyance or 
transfer, equity will, if necessary, regard the transférée as a trustée 
for the beneflt of the creditors of the transferror. Cléments v. 
Moore, 6 Wall. 299-312; Perry, Trusts, § 212; 1 Story, Eq. Jur. §§ 
350-381. Hence, in every case of an attack upon a conveyance as 
fraudulent, it might as vyell be insisted that the bill was, in équi- 
table effect, a bill establishing a trust, and therefore could be main- 
tained upon the suit of any creditor. In such case it might be 
claimed, as well as in this, that the trust arose out of the fraudulent 
transfer. The trust, under section 6344, is established and springs 
from the adjudication upon the suit of the creditor that the convey- 
ance was fraudulent, and, until that adjudication has been made, no 
trust can be said to exist under that statute. 

3. The attempt, by amendment to the bill, to reduce the complain- 
ants' claim to a certainty by adopting the amount admitted by the 
answer, which is less than is claimed in the bill, as the true amount 
of the claim, will not save the jurisdiction of the court. It is true 
that in Scott v. Neely it was said by Mr. Justice Field, delivering the 
opinion of the court, that, in ail cases where a court of equity inter- 
fères to aid the enforcement of a remedy at law, there must be an 
acknowledged debt, or one established by a judgment rendered. 
But he adds that there must, in addition, be an interest in the prop- 
erty, or a lien thereon, created by contract or by some distinct légal 
proceeding, and that the existence of such lien or interest before 
the suit in equity is instituted is essential to the jurisdiction. Ohief 
Justice Fuller, in Cates v. Allen, 149 U. S. 458, 13 Sup. Ct. 883, 977, 
said that the mère fact that a party was a creditor was not enough. 
"He must be a creditor with a spécifie right or equity in the prop- 
erty; and this is the foundation of the jurisdiction in chancery, be- 
cause jurisdiction on account of the alleged fraud of the debtor does 
not attach, as against the immédiate parties to the impugned trans- 
fer, except in aid of the légal right." In that case it was sought to 
maintain the bill under certain provisions of the Code of Mississippi, 
the suit having been originally brought in a court of that state. 
But the suprême court said the fact that the statute of the state 
aimed to create a lien by the flling of the bill did not affect the ques- 
tion, for, in order to invoke équitable interposition in the United 
States courts, the lien must exist when the bill was flled, and form 
its basis, and that to allow a lien resulting from the issue of process 
to constitute such ground would be to permit state législation to 
withdraw ail actions at law from the one court to the other, and 
unité légal and équitable claims in the same action, which the court 
said could not be allowed in the practice of the courts of the United 
States, where the distinction between law and equity is matter of 
substance, and not merely of form and procédure. Référence was 
made in Scott v. Neely to the jurisdiction in foreclosure to ascertain 
the amount due on the mortgage without the intervention of a jury. 
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Mr. Justice Field said that the debt or obligation to secure wHch 
the mortgage was given was stated in tlie instrument itself, and tlie 
only ppoceeding with référence to the amount was one of calcula- 
tion of interest, or of ascertaining the balance after the credlting of 
partial payments. That statement, however, left out of account 
that thè entire mortgage debt claimed might be assailed as fraudu- 
lent, or upon averments of payments or want of considération. The 
jurisdiction in equity, in such a case, rests most flrmly upon the 
other ground, that, by the maturity of the obligation and the de- 
fault of the mortgagor, the légal title becomes absolute in the mort- 
gagee, and there is left in the mortgagor only his équitable inter- 
est. The mortgagee's bill is to foreclose that équitable interest, 
which is cognizable only in a court of equity. The right in equity 
to ascertain the true amount of the mortgage debt is incidental to 
the maip equity of foreclosure. The application for an injunction 
will be denied, and the bill dismissed. 



PELZER MANUF'G CO. v. HAMBUKG-BREMBN FIRB INS. CO. 

(Circuit Court, D. South Carollna. January 4, 1896.) 

1. Jury— ConnECTiNG Veedict— Testimont dp Jubors. 

The testlmony of Jurors to impeaeh or correct thelr verdict may be re- 
ceived when the objeot sought Is, not to show any error or misconduct 
in the consultations of the jury, or in the mode in which the verdict vras 
made np, but only to shovr a mistake, in the nature of a clérical error. 
In annbunclng or maklng the record of the verdict actually agreed upon. 

8. Equitt— Mistake— CoREBCTiKG Judgmbnt at Law. 

The P. Co. owned a qtiantity of cotton, on storage with O. Bros., who, 
under the terms of their contraet, were insurers, and, to protect them- 
eelves, had taken out several policies of Insurance, Including two in the 
H. Ins. Go. for $2,500 and $5,500, respectively. The cotton was burned, 
and 0. Bros, assigned the policies to the P. Co., which brought suit in a 
State court on them against the several Insurance companies, including the 
H. Co. Eight such cases came on for trial at one term of the court. Two 
of them were fuUy tried, and the jury found verdicts for the P. Co. The 
remaining six cases were then submitted to the same jury, including that 
against the H. Co., In which the two policies were set out in separate 
causes of action. The jury found a verdict for the plaintifC in each case, 
but in that against the H. Co., only for $5,500, the amount of one policy. 
The etror was not notlced, and judgments were entered on ail the ver- 
dicts, from which appealg were taken and heard, the judgments affirmed, 
and afterwards paid and satisfied; and suit was begun, and judgment ob- 
tained against C. Bros, for the excess in value of the cotton over the 
policies,— ail before the error in the verdict against the H. Ins. Co. was 
discovered. As soon as It was discovered, being about two years after 
the verdict was rendered, the P. Co. brought a suit, which was removed 
to the United States circuit court, to obtain relief on the ground of mis- 
take, and showed, by the évidence of the jurors, that the jury had agreed 
upon a verdict for the P. Co. for its full clalm, but that, by mistake, the 
verdict had been wrongly recorded by the juror who was deputed to 
Write it out. The time within which, under the state practice, the plain- 
tifC could either move for a new trial or apply to correct an error due to 
his own excusable neglect had expired. Eeld, that plaintiff neither had 
had such an adéquate remedy at law nor had been guilty of such lâches 
or négligence as to deprive him of the right to relief against the mistake. 
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and that the court would afford hlm a remedy by decreelng the payment 
of the amount of the omitted pollcy. 

a, JnDSMENTS—CoMCLDsivENESs— Défenses. 

Seld, further, that a défense, based upon a clalm that the plalntlff had 
. been paid more than it was entitled to under the policies, which had been 
set up and orerruled In the action on the policies, could not be euter- 
tained in the suit to reform the ;judgment. 

4. Limitations — By Contract — Insurance Polict. 

Held, further, that a limitation of the time for bringing suit on the poli- 
cies, contained in such policies, had no application to the suit to reform the 
judgment 

This was a suit, originally commenced in a court of the state of 
South Carolina, by the Pelzer Manufacturing Company against the 
Hamburg-Bremen Fire Insurance Company, to reform a judgment. 
A motion to remand was denied (62 Ped. 1), and a demurrer to the Mil 
was overruled. The cause was now heard on the pleadings and 
proofs. 

Smythe & Lee and Haynsworth & Parker, for oomplainant. 
J. H. Heyward, for défendant. 

SIMONTON, Circuit Judge. The case now cornes up for final hear- 
ing on bill and answer, with the testimony. It is a cause of unusual 
character. Generally, when judgments at law are brought before 
this court, the défendant is the complainant, seeking to be relieved 
therefrom on some grcund of equity. In the présent case, the plain- 
tiff at law seeks reformation of the judgment, or relief against injus- 
tice donc to it by the judgment. The complainant was the owner 
of a large quantity of cotton in baies, stored in the warehouse of 
Cely Bros., at Greenville, S. C. The contract hetween the complain- 
ant and Cely Bros, made the latter insurers of the cotton, and to pro- 
tect themselves Cely Bros, took out a number of policies of insurance 
in varions insurance companies. Among thèse was the défendant 
in this case, in which Cely Bros, had two policies of insurance on this 
cotton, — one for $5,500, the other for |2,500. The crtton was In- 
sured in bulk in each of the companies, the risk of each company 
being measured by its policy. A fire occurred, and the cotton was 
entirely consumed. Cely Bros, assigned ail their policies to the 
complainant. After some fruitless negotiations between the insur- 
ance companies and the complainant, suits were brought on ail or 
nearly ail the policies against the several insurance companies in 
the court of common pleas for Greenville county, S. C. The com- 
plaint against this défendant contained two causes of action. The 
first cause of action set out the smaller policy, that for $2,500. The 
second cause of action set out the larger policy, that for $5,500. The 
answer of the défendant, after admitting the corporate character of 
the plaintiff and défendant, denied every other allégation not there- 
after admitted or explained. It then requires proof of the assign- 
ment by Cely Bros., and sets up, as a défense, that in the policy of 
insurance, which was partly in print and partly in writing, one of 
the conditions was that any omission to make known a material fact 
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conceming the risk wOuld vitiate the policy, and that Cely Broa. did 
omit a material fact, namely, that their warehouse was on land 
leased to them by the Green ville & Golumbia Eailroad Company; 
that they had released that company f rom ail loss or damage by, 
fire communicated from its locomotives to this cotton; that the cot- 
ton, with the warehouse in which it was stored, were burned by flre 
so communicated; and that défendant lost or was greatly embar- 
rassed in seeking the equity of subrogation, which, but for the release 
by Cely Bros., it would hâve had against the railroad company. In 
this défense is involved the admission that there was a total loss, as 
averred in the complaint. For another défense the défendant set 
up the fact that the property was on leased land, without having 
been desçribed as such, and this omission avoided the policy. Eight 
of thèse cases against the insurance companies came on to be tried at 
a term of the aforesaid court. Each case presented substantially 
thèse issues, with perhaps one or more peculiar to itself. Two of 
the cases were tried, and, after a ruling by the presiding judge and 
his charge to the jury, they found a full verdict on each policy for the 
plaintif!:'. There was no dispute as to the fact of total loss. Ail the 
other cases, six in number, were then submitted to the same jury at the 
same time by the same judge. Among thèse was the case involving 
the twô policies of the défendant. In every case the jury found 
for the plaîntiff. In every other case but this the jury found a 
full verdict. In the case against this défendant they found a 
verdict tvhich covers the amount due on the large policy, but not 
including th« amount due on the smaller policy. The verdicts were 
rendered 26th March, 1891, and ail the jurors at once discharged. 
The court adjourned sine die 28th March, 1891. Notice of intention 
to appeal was given by défendant 7th April, 1891. Judgment was 
entered 14th April, 1891, and a second notice of intention to appeal 
was served 20th April, 1891. The exceptions and grounds of appeal 
raise varions questions. One only relates to the amount of the ver- 
dict: "(7) That the verdict of the jury in each case was in excess of 
the amount called for by the terms of the policy." The suprême 
court aflirmed the judgments below. The cases were remitted, taxa- 
tion of costs made, amount of the judgment paid, and the judgment 
satisfied on the record. Suit was then commenced by the complain- 
ant against Cely Bros, for the diiïerence between the value of the 
cf/tton destroyed and the aggregate of the policies, and judgment 
was obtained against them, on which exécution was issued. Nego- 
tiations having been entered into for a settlement and compromise 
of this case, it was for the flrst time discovered that the verdict 
against this défendant was the amount of one policy only. There- 
upon the matter with Cely Bros, was adjusted by payment of a cer- 
tain amount of money and a transfer of ail interest in this policy of 
the défendant company on which verdict was not taken. The dis- 
covery of this mistake was in the early part of 1894. This mistake 
having been discovered, the complainant flled the présent bill, seeking 
relief from it To this bill défendant demurred. 

The gist of the bill, and the fact upon which it asked relief, wa» 
that the jury, with the full purpose and intention to flnd a verdict 
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upon both policies set out in the complaint, inadvertently and by mis- 
take brought in their verdict upon one policy only; that this mistake 
was unintentionaJ, and througb inadvertance on the part of the jury, 
and was not known to the complainant until nearly two years after 
verdict was rendered; and immediately upon its discovery this suit 
was brought. The demurrer admitted thèse màterial facts. Upon 
this admission the jurisdiction of the court was sustained, and the 
demurrer overruled. "There bas always existed in the courts of 
equity," says the suprême court in Johnson v. Towsley, 13 Wall. 84, 
"in a certain class of cases, the power to inquire into and correct 
mistakes, injustices, and wrong in both judicial and executive action, 
however solemn the form which the resuit of that action may assume, 
when it invades private rights; and by virtue of this power the final 
judgments of courts of law bave been annulled or modifled, and pat- 
ents and other important instruments issuing from the crown or 
other executive branch of the government bave been corrected or 
declared void, or other relief granted." 

The demurrer having been overruled, the défendant answered 
over. It dénies any kûowledge of any mistake in the verdict of the 
jury, and dénies that any mistake was made; that, if a mistake was 
in fact made, complainant and its attorneys had repeated and ample 
opportunity of correcting it in the court in which the cause was 
tried, and until this suit was brought bave made no attempt of any 
kind to correct it; that the président of the plaintiff corporation, 
with their "eminent" counsel, were présent when the verdict was 
read out by the clerk, in présence of the court and jury; that sub- 
sequently, with ail the papers before them, they enter ed up judg- 
ment on the verdict; that tbe court was in session several days 
after the rendition of the verdict, and thus full opportunity was af- 
forded for correction; that an appeal was taken to the suprême 
court, and the judgment aiBrmed, and that plaintiff again had oppor- 
tunity of examining the record, and calculating interest on the judg- 
ment, when it received full satisfaction thereof; that the same op- 
portunity was aflorded in preparing, bringing, and conducting suit 
against Cely Bros, for the unsecured excess of loss. Another line 
of défense is set up in the answer. The policies of this Company 
and of ail the other companies sued at this time bad, in each of 
them, an average clause, apportioning the loss in case the aggregate 
of amounts of Insurance exceeded the amount of loss lawfully paid, 
and it was charged that this condition of things existed hère. Yet 
another Une of défense: The contract limitation in the policy of 
right of action to the period of 12 months. It will be noted that 
the facts admitted by demurrer, pro hac vice, are now denied in the 
answer. So, the question of jurisdiction having already been ad- 
judicated, the other grave questions are open for décision The 
questions in this case are not complicated by any intervening con- 
sidérations. The mistake, if any existed, bas occasioned no change 
in the relative positions of the parties. The défendant bas doue no 
act, bas omitted no act, and is not in any sensé the worse for the 
mistake, if any such existed. 
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The flrst question in the case is, did any mistake exist? Was the 
verdict rendered by the jury an unintentional act or omission on 
their part? This jury had before them six cases, involving sub- 
stantially the same issue, liability of the insurance companies under 
their respective policies, — a liability denied on two grounds: Vio- 
lation of the conditions in the policy, which went to the whole 
amount claimed; and an average clause applicable to ail alike, 
which went to the amount of liability on each policy. In five of the 
cases the jury found the full amount claimed. They omitted one 
policy in the présent case, to which there was precisely the same 
défense as to the other. It would appear strongly probable that 
there was some mistake hère. But this would scarcely be sufftcient 
to justify the modification of a thing so solemn as a judgment at law, 
based on the verdict of a jury. Further inquiry must be made, and 
this brings up a grave question. The only direct évidence of a mis- 
take is sought from the persons composing the jury. Is such évi- 
dence admissible? It is évident that there is no flxed rule exclud- 
ing the évidence of jurors as to their verdict. The suprême court 
of the United States, in Mattox v. U. S., 146 U. S. 148, 13 Sup. Ct. 
50, say: 

"There Is, however, a recognized distinction between what may and wbat 
may not be established by the testlmony of jurors to set aside a verdict." 

An examination of the long list of cases and of the text-books 
bearing on this question show that it is largely a matter of judicial 
discrétion, each case being, in a measure, a law unto itself. None 
of the cases permit a juror to impeach a verdict because of his own 
misconduct or that of other jurors in the jury room, or to divulge 
the motives or the method by which they reached the verdict, or 
to show that he or they mistook the charge of the judge, Thomp. 
& M. Jur. § 440; Owen v. Warburton, 4 Bos. & P. 326; 1 Greenl. 
(by Eedf.) Ev. § 252a; Smith v. Culbertson, 9 Rich. Law, 111, in 
which Wardlaw, J., discusses the question elaborately and ably; 
State V, Bennett, 40 S. C. 310, 18 S. E. 886. In Capen v. Stoughton, 
16 Grray, 366, Chief Justice Bigelow, for the suprême court of Mas- 
sachusetts, gives the rule: 

"It has been settled, upon sound considérations of public policy, that mis- 
take of the testlmony, misapprehenslon of the law, error In computatlon, Irreg- 
ular or illégal methods of arrlvlng at damages, nnsound reasons or Improper 
motives, Baisconduct durlng the trial or in the Jury room, cannot be shown by 
the évidence of the jurors themselves as the ground of disturblng a verdict 
duly rendered. * * * In ail those cases [those establlshlng this rule] it 
will be found, upon examination, that an inquiry was attempted Into the con- 
duct of jurors durlng the progress of the trial, • * • or In mailing up the 
verdict to which they flnally agreed. But In the présent case the mistake 
which Is proved by the testimony of the jurors is of a différent character. It 
is not one connected wlth the consultations of the jury or the mode in which 
the verdict was arrived at or made up. No fact or clrcumstance Is ofCered to 
be proved which occurred prlor to the détermination of the case by the jury 
and their final agreement on the verdict which was to be rendered by them. 
But the évidence of the jurors is offered only to show a mistake, In the nature 
of a clérical error, which happened after the délibérations of the jury had 
ceased and they had actually agreed on their verdict. The error conslsted not 
Vn making up the verdict on wrong princlples, or on a mistake of facts, but in 
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an omission to state correctly, In -writlng, tlie verûlet to wliich they bad, by a 
due and regular course of proceedlngs, honestly and faîrly arrlved. • • * No 
considérations of publie pollcy requlre that the uncontradlcted testimony of 
jurera to establisli an error of thls nature should be excluded." 

This case is cited and foiïowed by the suprême court of New Jer- 
sey in Peters v. Fogarty, 26 Atl. 855. In Woodward v. Leavitt, 
107 Mass. 453, a full citation of cases bearing on tbe gênerai ques- 
tion is made, and the case discussed. The distinction made by 
Bigelow, C. J., in the case in 16 Gray is recognized. And Jackson 
V. Dickenson, 15 Johns., at page 317, recognizes and approves the 
same distinction. In the case of Cohen v. Dubose, Harp. Eq. 102, 
the court of iast resort in South Carolina admitted the testimony 
of jurors for precisely the same purpose, to show, not how they 
reached their verdict, but what the verdict really was. The distinc- 
tion so clearly set forth by Chief Justice Bigelow seems to be sound. 
The verdict of the jury is the conclusion which they hâve reached. 
This conclusion is shown in différent ways in différent courts. In 
North Carolina, for instance, the jury corne ont, and one of their 
number, designated by them, orally announces their conclusion. 
The clerk enters this on the minutes. In South Carolina the fore- 
man writes their conclusion on the record. The oral déclaration in 
the one case, and the written statement in the other, are only évi- 
dence of the conclusion reached by the jury. This, in certain cases, 
can be explained. The testimony of some of the jurors who tried 
the case established the fact that, after deliberating, they ail con- 
cluded to find for the plaintiff its claim on both policies, and directed 
the foreman and another juror to prépare the written verdict; that 
this was done, but that, either through inexpérience or inadvert- 
ence of the two jurors, the verdict was written only on one cause of 
action; that, when they returned into court, and ail the several ver- 
dicts were read, they did not recognize the error, and the mistake 
was recorded. It is évident that this was a mistake, and one of the 
character spoken of by Chief Justice Bigelow, reviewable and open 
to correction. Indeed, this is, in effect, admitted in argument by 
the learned counsel for défendant. He insists that the plaintiff 
had an opportunity of amending the verdict at its rendition, or, at 
least, during the session of the court, and, under the provisions of 
the Civil Code of South Carolina, within one year after notice of 
the judgment. So the verdict was not an absolute flnality. 

This brings us to another question, did the plaintiff hâve a com- 
plète and adéquate remedy at law, lost by his own lâches or négli- 
gence, and so is without remedy in this court? It is well to keep 
in mind the précise question in this case. The bill is flled to cor- 
rect a mistake. Whose mistake? Not of the plaintiff or of his at- 
torneys, but of the jury. Perhaps, if counsel, upon rendition of the 
verdict, had risen and called the attention of the jury to the amount 
of the verdict, the jury then would hâve recognized the mistake and 
hâve corrected it. But counsel did not prépare the verdict, and the 
verdict was not rendered against them "through their mistake, in- 
advertence, surprise, or excusable neglect." It may be questioned 
if this comes within section 195 of the South Carolina Code. "Such 
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relief" (imder this section) "is only to be given in cases where the 
judgment lias been taken through the party's own mistake, inad- 
vertence, surprise, or excusable neglect, and does net apply to cases 
where relief may be had upon application to the same tribunal 
which rendered judgment, under the General Statutes." Garvin v. 
Garvin, 13 S. G. 160. It is intended for parties who may, through 
such cause, hâve lest the opportunity of being présent at the trial, 
or to be represented thereat, and not for parties who, represented at 
the trial, are only entitled to relief under the provisions of the law 
therefor. 2 Rev. St. S. C. p. 90, and cases quoted. But the plaintifE, 
if discontented with the verdict, could hâve moved for a new trial. " 
He could hâve done so, but he lost it as soon as the court adjourned. 
Code S. 0. § 289. 

In any event, whether he could hâve proceeded under section 195 
of the Code, or under section 287, the complainant is without rem- 
edy at law. Has it been guiïty of such négligence aswill deprive 
it of àny relief in this court? It is not a question of lâches, for 
lâches is not, like limitation, a question of time, but principally a 
question bf the inequity of permitting the claim to be enforced, an 
equity founded upon some change in the condition or relation of the 
property of the parties. Galliher v. Cadwell, 145 U. S. 368, 12 Sup. 
et. 873. As has been seen, there has been no change in the condi- 
tion or property of the défendant which the delay in discovering the 
mistake could effect. But "vigilantibus non dormientibus lex sub- 
venit." Has the complainant slept on its rights? The évidence 
shows that the mistake of , the jury was not discovered until just 
before this suit was brought. If the remedy in the law court open 
to the plaintifl was a motion for a new trial, then it had only two 
days to avait itself of it. ^he verdict was on 26th. The court ad- 
journed sine die on 28th. If it had a remedy under section 195, 
then it had one year from notice of the judgment to correct it. But 
it must be considered how seldom a mistake like this çan occur, and 
the circumstances under which this occurred must also be taken into 
account. Two cases, involving substantially the grave issues in ail 
the cases, had been conducted before the judge and jury. We hâve 
no évidence hère of the character of the discussion. But, from the 
names of the counsel engaged, and their ability and learning, which 
are known-to ail the courts in which they practice, — to none better 
than this court, which has often felt the great aid they render a 
judge in coming to his conclusion, — ^the deloate must hâve been ex- 
haustive and able. When they ended, ail sides felt that the argu- 
ment was exhausted, and six cases were submitted. No spécial ob- 
jection was made to any one policy, as distinguished from the oth- 
ers. The objections of the défendant went to the whole liability. 
The charge of the court, the action of the jury, left no doubt that 
the plaintiiï had been entirely successful in vindicating its daim as 
for a total loss on each policy. The verdicts were ail rendered in 
the six cases together. The vigilance of counsel was relaxed, and the 
discrepancy naturally escaped them. The citations of the counsel 
for défendant, and the long list of authorities which the text-books 
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cited, show how deeply has been impressed on the minds of the pro- 
fession the difQculty — one would almost say, the impropriety — of 
examining into the verdict of a jury. Usually such verdicts, how- 
ever startling they may be, are received; if not philosophically, at 
least submissively, as ending the matter. Although the complaint 
contained two causes of action, the verdict was a gênerai verdict 
for the plaintiff, so that the attention of no one was called to the 
fact that discrimination was made between the causes of action. 
Under thèse circumstances, it cannot be called gross négligence, — ■ 
the omission of plaintiff or its attorneys to note an unlooked-for dis- 
crepancy between the complaint and the verdict. 

Bot, did the plaintiff hâve a plain, adéquate, and complète rem- 
edy at law? Its position is this. The jury, as the resuit of their 
délibérations, found a verdict for the plaintiff, — a fuU verdict upon 
both causes of action. The foreman, in reducing to writing the 
action and conclusion of the jury, made a mistake. This mistake 
was not noticed, either by the court or by counsel for plaintiff itself, 
and the jury were forthwith dischar ged of the case and for the term. 
A court of law, upon the discovery of the mistake, could only relieve 
by granting a new trial. The jury having been discharged, the 
court could not hâve the verdict amended so as to conform to the 
proof. Now, the plaintiff did not désire a neW trial, nor would a 
new trial hâve met its case, or given it the relief it desired. It 
could only get such relief in a court which could affect the con- 
science of the défendant. This being so, there is nothing in the sub- 
séquent occurrences in this case which would justify the court in 
treating the bill as a stale claim. Hère we hâve a clear case of mis- 
take by the jury, through their foreman, and no means of correet- 
ing it at law. Will this court grant the relief? The question be- 
fore this court is not whether it will permit the introduction of évi- 
dence, or the maintenance of légal positions which the party did not 
make or was prevented from making in a trial in the law court. 
Nor is it asked to correct an error in the conclusions reached by the 
jury, or the conclusion itself reached by irregular or improper meth- 
ods. In none of thèse cases, as is well established by authorities 
quoted and referred to, supra, would a court of equity interfère. 
But the court is asked to correct a mistake made in declaring what 
the real conclusion of the jury was. The averment is that the jury 
considered the case and concluded to give the plaintiff a verdict on 
both causes of action; that, notwithstanding that conclusion, the 
written évidence of the verdict erroneously stated otherwise, through 
an unintentional mistake, inadvertently passed over by the jury. 
The jurisdiction and the right to relief in a case of this character are 
sustained by Johnson v. Towsley, supra; Cohen v. Dubose, Harp. 
Eq. 102; Partridge v. Harrow, 99 Am. Dec. 643; Bank v. Min- 
thorne, 19 Johns. 246; and a case quoted by counsel, but not within 
the reach of the court, — Sidener v, Coons, 83 Ind. 187; also, Black, 
Judgm. § 367. 

The ground taken in the answer, that, under the average clause 
in thèse policies, plaintiff has been overpaid, cannot be entertalned 
v.TlF.no.e— 53 
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in this court. It is based upon the assumption that, in two, at 
lèast, of the many cases against the Insurance companies, the dé- 
fense which was set up was good, and should hâve been sustained^ 
that it would hâve been sustained in this court; that, not-with- 
Btanding a différent conclusion reached in the state court, this court 
will so hold. Bnt a conclusion reached in a court of compétent ju- 
risdiction, in a cause between proper parties, is conclusive in ail 
courts everywhere. When a juâgment cornes into another tribunal 
the only question is, had the court jurisdiction? If it had, its con- 
clusion, as between the parties to the suit and their privies, is res 
judicata. It cannot be gainsaid. There is a right to inquire into 
the jurisdiction of the co*rt, and, above ail, they are entitled to 
know that there was no fraud or collusion or gross neglect in ob- 
taining the judgment. But, when ail thèse are established, this 
judgment, when duly pleaded and proved in a court of the United 
States sitting in South Carolina, has the effect, not only of prima 
facie évidence, but of conclusive proof of the rights thereby adjudi- 
cated. A refusai to give it force and effect, in this respect, which 
it has in the state in which it was rendered, dénies to the judgment 
creditor a right secured to him by the constitution and laws of the 
United States. Huntington v. Attrill, 146 U. S. 685, 13 Sup. Ct. 
224; Central Trust Co. v, Charlotte, 0. & A. E. Co., 65 Fed. 262, 263. 

It is also contended that the policy of Insurance has a clause flx- 
ing its ôwn period of limitation of action, and that has long since 
expired. That limitation is as to an action on the policy, and con- 
trols such action. This case, however, proceeds upon the idea that 
there has been an action on the policy within the stipulated time, 
that that action resulted in a conclusion and verdict by a jury in 
favor of the claim under the policy, but that, by mistake and inad- 
vertence on the part of the jury, an improper entry was made. It 
seeks correction of that mistake, as one affecting the conscience of 
the défendant. It is a wholly distinct cause of action dehors the 
policy, and unaffected by any of its provisions. 

The remaining question is as to the relief to be granted. As has 
been said, the case of complaint is this. A case was made, between 
it and the défendant, putting in issue the liability to it by the de- 
fendant on two policies of Insurance. That case was tried before a 
judge and a jury, and ail the issues found in favor of the complain- 
ant, plaintifl at law. A mistake was made whereby the complain- 
ant was deprived of the amount due on one policy, notwithstanding 
the conclusion of the jury that it should recover thereon. That 
mistake should be corrected, and the right of complainant estab- 
lished. This position of complainant has been sustained in this 
court. It applies the remedy. It is ordered that the défendant pay 
or cause tO be paid to the complainant the amount of the policy for 
|2,500, with interest theron up to the date of the verdict in the case, 
to which must be added interest on the principal sum from the date 
of the flling of the bill in this case, and costs. Let an order be pre- 
pared carrying ont thèse views. 
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BHHLMBR Y. LOUISVIULB & N. R. CO. et al, 
(Circuit Court, D. South Carolina. January 22, 1896.) 

1. Imtebstatb Commbrcb Act— Okdkbs oi' Commission— Oij Whom Bindihg. 

Proceedings were commenced before tlie Interstate commerce commis- 
sion against the S. Ry. Co., wliieli was at the time In the hands of a re- 
ceiver, to enforce eompliance with the long and short haul clause of the 
Interstate commerce act. Before the décision thereln, the railroad was 
sold under foreclosure, and conveyed and delivered to the purchasers. 
An order was made by the commission requlring a réduction of rates. A 
few days after this order was made, the railroad was conveyed by the 
purchasers at the sale to a new company. The order was served on the 
former receîver of the road, but not on the new company. Held, that 
such new company was not bound by the order, notwlthstandlng a pro- 
vision in the order of sale of the road requlring the purchaser to pay 
and discharge ail clalms made against the receîver, and ail obligations 
eontracted or incurred by him and not pald by hlm before the delivery of 
possession. 

2. Bamb— Long and Shokt Hauit— Division op Joint Rate. 

Several independent, Connecting rallroads, formlng a Une from Memphis, 
Tenn., to Charleston, S. C, agreed upon a charge of 19 cents for certain 
freight between those points, whlch sum was to be dlvlded between them 
in certain proportions. Upon the same freight, from Memphis to S., a 
point in South Carolina, but nearer Memphis, 28 cents was chargea, the 
excess over the through rate ail golng, however, to the road which per- 
formed the transportation in South Carolina, and the other roads receiving 
only their proportion of the through rate. Held, that such charge was not 
a violation, on the part of such other roads, of the long and short haul 
clause of the Interstate commerce act 
S. Same— SiMiLAK Ciecdmstancks. 

Transportation of hay between Memphis, Tenn., and Charleston, S. 0., 
between whlch points there is compétitive transportation by rail, by water 
and rail, and by water alone, is not performed under substantially similar 
conditions with transportation between Memphis and an interior town 
In South Carolina, whlch Is reached only by one railroad. 

0. B. Northrop, for petitioner. 

J. W. Barnwell and Ed. Baxter, for défendants. 

SBIONTON, Circuit Judge. This is a proceeding in equity 
brought to enforce a finding of the interstate commerce commission, 
under section 5 of the act to amend an act to regulate commerce, 
approved March 2, 1889. 25 Stat. 855. This section 5 amends sec- 
tion 16 of the amended act, which was approved éth of Pebruary, 
1887. 24 Stat. 379. The petitioner is a résident of Summerville, 
an incorporated town on the line of the South Carolina Railway 
Company, about 22 miles from Charleston, S. C. He complained 
that he had been compelled to pay upon a shipment of two car loads 
of hay, from Memphis to Summerville, 28 cents per hundred weight, 
while the through freight charge from Memphis to Charleston is but 
19 cents per hundredweight. He charged that this was in viola- 
tion of section 4 of the act of 1887, the long and short haul clause, 
The commission heard the case on the pétition and answers, decided 
in favor of the petitioner, and ordered the South Carolina Railway 
Company, then and at the date of filing the pétition in the hands of 
a receiver, to reduce the rate from Memphis to Summerville to 19 
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cents. The défendant the South Carolina Eailway Company, by its 
receiver, has not obeyed the order. 

The facts of the case are: The two car loads of hay were shipped 
from Memphis, Tenn., to Chattanooga, Tenn., 310 miles, — over the 
Memphis & Charleston Railroad from Chattanooga to Atlanta, Ga., 
152 miles; over the East Tennessee, Virginia & Georgia Railroad 
from Atlanta to Augusta, Ga., 171 miles; ovèr the Georgia Rail- 
road, and from Augusta, Ga., to Summerville, S. C, 115 miles. 
The through freight charge from Memphis to Charleston is 19 cents. 
In addition to this the petitioner paid 9 cents. In the through 
freight charge of 19 cents ail thèse railçpads participate. None of 
them but the South Carolina Railway had any interest in the nine 
cents. This is the rate of freight from Charleston to SummerTille 
approyed by the railroad commissioners of South Carolina. Ail 
the railrOads named are parties défendant. At the date of the trans- 
action complained of, 17th of Àugust, 1892, the South Carolina Rail- 
way Company was in the hands of D. H. Chamberlain, receiver. 
The railway property was sold undêr foreclosure of môrtgage, in the 
proceedings inwhich he was appointed receiver, by D. H. Chamber- 
lain, as spécial master, he having been thereunto named. The sale 
was confirmed 24th of April, 1894, the terms of sale complied with, 
the deed of conveyance éxecuted shortly thereafter, td wit, Ist of 
May, 1894, and the purcbasers were put into possession; and after- 
wards the South Carolina,,<Sp Georgia Railroad Company, under pur- 
chase from and conveyance by them, was put into absolute posses- 
sion on Ist of July, 1894. The cause was heard before the commis- 
sion. Its décision was rendered 27th of June, 1894. It was served 
^ on D. H. Chamberlain, receiver, some time in July, 1894. There is 
no évidence of any notice to, or service on, or refusai or neglect to 
obey the order on the part of, the South Carolina & Georgia Rail- 
road Company, styled, in thèse proceedings, the "Successor, As- 
signée, and Purchaser of the South Carolina Railway Company, and 
Its Receiver, Daniel H. Chamberlain." 

At the threshold of the case is a motion to dismiss thèse proceed- 
ings against the South Carolina & Georgia Railroad Company for 
the want of this évidence above stated. As the testimony taken in 
the cause develops, and it is not disputed, the other roads made de- 
fendants had no contraçt or agreement for through rates from Mem- 
phis to Summerville. The rate was to Charleston, a compétitive 
point. Nor did any of the roads other than the South Carolina 
Railway Company share in the 9 cents over the 19 cents per hun- 
dred weight. This excesswent to the South Carolina Railway alone. 
This preliminary objection, therefore, is vital. It is very clear that 
the South Carolina & Georgia Railroad Company did not become 
liable in thèse proceedings against the receiver of the South Caro- 
lina Railway merely because it was the aliénée of the purchaser at 
the foreclosure sale, or even were it the purchaser îtself. Sullivan 
V. Railroad Co., 94 U. S., at page 810; Hoard v. Railroad Co., 123 U. 
S. 222, 8 Sup. et. 74. If it is so liable, the liability must arise from 
the terms of sale under which the purchase was made. 
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The petitioner relies upon tlie terms of the order of sale in the de- 
cree of foreclosure of the South Carolina Eailway Company, which 
are in thèse words: 

"The purchaser or purchasers at sald sale shall, as part of tbe considéra- 
tion and purchase price of the property purehased, take said property upon 
the express condition that be or they, or their assigns, will pay, satisfy, and 
discharge any unpaid compensation allowed to the receiver, and ail claims 
made against sald receiver, and ail obligations contracted and oljligations in- 
curred by the receiver, or which may be contracted or incun-ed by the re- 
ceiver prior to the delivery of the possession of the property sold to the pur- 
chaser or purchasers, and which shall not hâve been paid by the receiver prier 
to such delivery of possession out of the income of the mortgaged property." 

The language of this part of the decree clearly refers to pecuniary 
obligations. The purchasers are to pay, satisfy, and discharge any 
unpaid compensation, ail claims made against the receiver, and ail 
obligations of the receiver which shall not hâve been paid, etc. 

The flfth section of the amended act (1889) amending section 16 
of the amended act (1887) imposes no punishment, pecuniary or oth- 
erwise, for disobeying the order of the commission. It does inflict 
a fine upon the offending party if it disobey the order of the circuit 
court of the United States, if the commission appeal to such court 
for assistance, and that court issue its injunction or other process 
commanding disobedience to the order of the commission to cease. 
But in such case the punishment is in the nature of a contempt pro- 
ceeding, and the party must be punished for his own act. It can- 
not be presumed that the South Carolina & Georgia bave the same 
rates as the receiver had when he controlled the property. We 
cannot présume that this new company, wholly disconnected with 
the receiver, had adopted ail his alliances. Non constat, that it 
would disobey the commission if it were served with an order from 
it. Cléarly, the refusai of the receiver, made nearly two months 
after the property had been conveyed, and nearly one month after 
the South Carolina & Georgia Railroad Company were in exclusive 
possession, in their own right, cannot bind that company. 

The pétition in this court avers "that the findings and conclusions 
of the commission in this case, together with a copy of the order 
and notice, were delivered to each and ail of the parties to the cause, 
their receivers, and successors in opération." On this averment it 
bases its prayer for temporarj' and permanent injunction against the 
South Carolina & Georgia Railroad Company, as successors in op- 
ération of the receiver. The évidence fails to establish this most 
material averment. So far as the South Carolina & Georgia Rail- 
road is concerned, and as to the South Carolina & Georgia Railroad 
Company, the prayer of the pétition is coram non judice. The only 
ground of jurisdiction against the South Carolina & Georgia Rail- 
road Company is that, having been served with a copy of the order 
of the commission, it refused or neglected to obey it. The record 
discloses no such service, refusai, or neglect. 

But, besides the South Carolina & Georgia Railroad Company there 
are other défendants. They hâve answered, and hâve met the issues 
presented by the pétition. The questions made are of deep interest 
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and requîre solution. The answer, in wMcli ail the défendants joîn 
except the South Carolina & Georgia Kailroad Company, admits the 
hearing bef ore the commission and the resuit, and dénies as well, that 
it had the effect of a judicial décision, as its correctness in law or fact. 
It admits that the joint rate agreed upon between the défendants for 
hay f rom Memphis to Oharleston is 19 cents per hundred weight, but 
it dénies that there is anything more than an arrangement between 
indépendant companies, each of which has a specifled and distinct 
interest in this rate. It dénies that there is any agreement for a 
through rate to Summerville, S. C, from Memphis. It avers that this 
rate of 19 cents per hundred weight is reasonable; that it is the 
resuit, not only of compétition between the roads charging it, but of 
compétition at Oharleston with ail other railroad routes, with rail 
and water transportation and with ail water transportation; that 
the rate on hay to Summerville is made up of this 19 cents per hun- 
dred weight through charge, which, alone, is divided between the 
défendants in definite proportions, and of 9 cents per hundred weight, 
charged as a local rate on the South Carolina Eailway between 
Oharleston and Summerville; that the through rate greatly exceeds 
what the aggregate of local rates would be; that the local rate of 9 
cents has the approval of the railroad commission of South Carolina; 
and that it is reasonable. 

The controUing question in this case is: Hâve thèse défendants 
violated the provisions of the fourth section of the act of congress 
approved 4th February, 1887 ("An act to regulate commerce," 24 
Stat. 379). 

Section 4: "That It shall be unlawful for any common carrier subject to 
the provisions of this act to charge or reçoive any greater compensation 
in the aggregate for the transportation of passengers or of Uke kind of prop- 
erty under substantially slmllar clrcnmstances and conditions for a shorter 
ttian for a longer distance over the same Une In the same direction, the 
shorter belng Included within the longer distance, but this shall not be con- 
strued as authorizing any common carrier within the terms of this act to 
charge and recelve as great compensation for a shorter as for a longer dis- 
tance: Provided, however, that upon application to the commission ap- 
polnted under the provisions of this act, such common carrier may in spécial 
cases after investigation by the commission be authorized to charge less for 
longer than for shorter distances for the transportation of passengers or 
property. And the commlssloner may from tlme to time prescribe the estent 
to which such deslgnated common carrier may be relleved from opération of 
this section of this act." 

The défendants did not avail themselves of this proviso, notwith- 
standing that the commission opened the door for them to do so. 
So the question in this case is: Was this charge of 28 cents per 
hundred weight from Memphis to Summerville made by thèse défend- 
ants, and was it made under substantially similar circumstances and 
conditions as the charge of 19 cents per hundred weight from Mem- 
phis to Charleston, the distance from Memphis to Summerville being 
shorter than the distance from Memphis to Charleston, both Summer- . 
ville and Oharleston being on the same Une, and in the same direc- 
tion? It would appear, from the e-vidence in this case, that thèse 
défendants had no common controlling head, that they were inde- 
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pendent of each other, and that, acting independently, they had so 
arranged their charges of freight on hay and articles of this cliaracter 
that 19 cents per hundred weight wonld be divided between them 
for transportation between Memphis and Charleston. They had 
similar contracts from Memphis to Chattanooga, to Atlanta, to Au- 
gusta. But thèse contracts' did not include any intermediate points. 
In the case at bar, ail that was received by ail thèse Connecting 
roads was 19 cents per hundred weight. The South Oarolina Rail- 
way Company shared in this. In addition, this railway company 
eharged 9 cents because the shipment was to Summerrille, and this 9 
cents it shared with no one. 

Strictly speaking, tberef ore, the défendants did not charge for any- 
thing but transportation between Memphis and Charleston. There 
was no arrangement between them for any other through rate to any 
other point in South Carolina than Charleston, and no authority in 
anyone to change or enlarge the terms of the contract. Certainly, 
the shipping agent in Memphis could not do it. He may very well 
hâve said to one who desired to ship hay into South Carolina, and 
who wished to avoid the local rates on each road: "I can do this 
foryou: We hâve through rates to compétitive points. I can give 
you the benefit of the through rate to Augusta, or I can give you the 
through rate to Charleston. My authority goes no further. I can 
put your freight within reach of you on the South Carolina Railway, 
and can bind this road only as to the rate to Charleston. When you 
get it there you must contract with the South Carolina Railway Com- 
pany." The South Carolina Railway Company itself could say to ita 
contracting roads: 'We are perfectly willing to contract with you 
for a through rate to Charleston. There we meet compétitive car- 
riers and competing markets, and, if we do not meet you in lowering 
the through rates, you, and we as well, will lose business. But we 
will not agrée to through rates to points where we hâve no compéti- 
tion, and especially to poiats on our road. Freight to thèse points 
and charges for transportation are our own business, and no one else 
is concerned in it." The mandate of the commission, therefore, to 
thèse défendants, other than the South Carolina Railway Company, 
directs them to do that which is ont of their power to do, and is 
nugatory and void. 

But, if we assume, for the sake of argument, that ail the défend- 
ants are aflfected by this charge, does it violate the fourth section of 
the act above quoted? Judge Cooley, in Re Louisville & K R. Co., 
1 Interst. Commerce Com. R. 57, says : 

"The charging or recelving greater compensation for the shorter than for 
the longer haul is sure to be forbldden only where both are under substan- 
tially the same circumstances and conditions. And, therefore. If in any case 
the carrier, without flrst obtaining an order of relief, shall départ from the 
gênerai rule, its so dolng will not, alone, convict it of Ulegality, since, if the 
circumstances and conditions of the two hauls are dissimilar, the statute is 
not violated." 

This is quoted with approbation by the United States circuit court, 
South.ern district of California (Inter-State Commerce Commission 
v. Atchison, T. & S. F, K. Co., 50 Fed. 295). 
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Wlien, then, may the circumstances and conditions of the two 
hauls be said to be dissimilar? Judge Cooley, in the same case, 
answers this question : 

"Among other things in cases where the circumstances and conditions of 
tbe trafic were affected by tlie élément of compétition and wliere exceptions 
might be a necesslty if the compétition were to continue. And water compéti- 
tion was, beyond doubt, especially in view." 

In the case from 50 Fed. above cited, this is one of the rubrics: 
"Los Angeles, Cal., is a point to which there Is active compétition in certain 
klnds of freight between several transcontinental raiiwày Unes, direct or by 
water, via Vancouver and San Francisco; also, by océan freights via Aspin- 
wall and the Straits of Magellan, from points east of the Misâouri river. 
And a through rate on the same kiud of freight, lower than to San Bernar- 
dinç, an intermediate, noncompetitive point, (30 miles from Los Angeles, on 
one of the competiug rallroàd Unes, Is not prohibited by the act, since the 
circumstances and conditions were substantially dissimilar." 

The circumstances of the case at bar are closely like those of the 
case Just quoted. Charleston is a compétitive point between ail 
railroad routes, routes partly by rail and partly by water, and routes 
ail water. If the défendants had not consented with each other to 
lower the rate, no hay whatever would corne from the hay-producing 
territory tribùtary to Memphis, and ail the Southeast Atlantic states 
would be compèlled to rely on other portions of the West, North, or 
Northeast for hay. The évidence clearly shows that the rate to 
Charleston was forced down by this compétition. But this is an 
advantagé to ail the territory tribùtary to Charleston, and ail sta- 
tions share in it. No such compétition exists at Summerville, a small 
inland town. If it, and others like it, were permitted to share in the 
circumstances and conditions surrounding Charleston, and to get the 
beneflt of the compétition which Charleston enjoys and they hâve 
not, then, ex necessitate, the South Carolina Railway will be called 
upon to elect between its through business and its local business, and 
in this élection to give up the former. Thus, ail stations on the Une 
of road will pay local freight on hay, and the market, to the estent 
of imports from Memphis, will be destroyed. The Interstate com- 
merce law was Intended to promote trade. Such a construction as 
is now sought would destroy compétition, the life of trade. 

The bill is dismissed. 



MINERS' SAV. BANK v. SANDY et al. 
(Circuit Court, D. Kansas. January 23, 1896.) 

HOMBSTEAD— RiGHTS OP WlFE— LaW DP KANSAS. 

One S. Induced his wife, who was of unsound mind, to exécute a mort- 
gage on their homestead, situated In liansas, the mortgagee being ignorant 
of the wife's incapacity. Upon the Institution of a suit for foreclosure, to 
which S., lus wife, and their children were made parties, S. set up such 
incapacity as a défense. Pending the suit, B.'s wil'e died, and the blU was 
dismissed as agalnst the children, at plaintllï's request. Beld, that as, 
under the laws of Kansas, the right of the wife in the homestead was 
only a right to be protected in its enjoymcnt during her life, the title re- 
maining in the husband, S., could not, after his wife's death, resist the en- 
forcement of the mortgage. 
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BoBsIngton, Smith & Dallas and CMord Histed, for plaJntiflL 
Thos. J. White, for défendant 

WILLIAMS, District Judge. On the Ist day of July, 1886, Ed- 
win Sandy was the owner of the northeast quarter of section 24, in 
township 4 S., range 3 E. of the sixth P. M., containing 160 acres of 
land, situated in the district of Kansas. He was a married man, 
and the bead of a famîly, and occupied the 160 acres of land as a 
homestead. Upon that date he executed to the Equitable Mort- 
gage Company a note in the sum of $2,000, and to secure the pay- 
ment of the same he executed, in due form of law, a mortgage apon 
said 160 acres of land, bis wife, Mary H. Sandy, joining with him in 
the exécution of the note and mortgage. The said note and mort- 
gage were afterwards assigned, for a valid considération, before ma- 
turity, to the Miners' Savings Bank, the plaintifl in this action. De- 
fault having been made in the payment of the sum of money thus 
secured, this action is brought to foreclose the mortgage, and con- 
demn the property secured thereby to be sold for the payment of 
said debt. Edwin Sandy and the chiidren of Edwin Sandy and 
Mary H. Sandy are made défendants in the original bill, and Edwin 
Sandy, as guardian of Mary H. Sandy, who had been, after the exé- 
cution of the mortgage and before the commencement of this ac- 
tion, declared insane, was also made a party. After the commence- 
ment of this action, Mary H. Sandy died, and, upon motion of the 
plaintiff, the cause against the other défendants, save and excepting 
Edwin Sandy, was dismissed without préjudice, permission so to do 
having been granted by this court at a term long since past. The 
défendant Edwin Sandy answers the complaint herein, as did the 
chiidren of Edwin Sandy and Mary H. Sandy, setting up and con- 
tending that the mortgage in this cause was upon the homestead of 
the défendants Sandy and wife, and that at the time of its exécu- 
tion Mary H. Sandy was insane and incapable of consenting to the 
exécution of the mortgage, and that therefore the mortgage is void. 
To support the contention that Mary H. Sandy was insane at the 
time much testimony has been taken, and is submitted in this cause. 
Upon a careful considération of it, although much of it is utterly in- 
compétent and without weight in this controversy, taken as a whole 
it may be admitted thàt it does show that, at the time of the exécu- 
tion of the mortgage, the said Mary H. Sandy was of unsound mind 
and incapable of making contracts or consenting thereto. It is 
further contended by the défendant that the person who acted as 
agent for the Equitable Mortgage Company in this transaction was 
awareofthe fact that said Mary H. Sandy, at the time of the exécution 
of the mortgage, was of unsound mind. I am of the opinion that the 
testimony utterly fails to show either that the person claimed to be 
the agent of the Equitable Mortgage Company was such agent, or 
that hé knew, at the time of the exécution of the mortgage, or before 
that time, that Mary H. Sandy was of unsound mind. If it shows 
anythihg, it shows that he did not know and was not aware of any 
such conditioù of mind in Mary H. Sandy. But, from the view thàt 
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the coui!^ f ntertains of tMs casej it is not material whether Macy H. 
Sandy, at thé tinae of the exécution of the mortgage, was or was 
not insane. Mary H. Sandy is dead, and ail her rights and inter- 
ests hâve passed eut of this cpntroversy. The children of Mary H. 
Sandy and Edwin Sandy hâve passed ont of this case, because the 
bill agalnst them is dismissed. If Mary H. Sandy were alive at this 
time, then the contention made by the able counsel for the défend- 
ant in this case would be readily considered by the court to be cor- 
rect, in the main. True it is that the organic law and the acts of 
the législature of the state of Kansas protect the homestead of the 
citizens of the state against the daims of any one, except it be for 
the purchase money, for taxes, for improvements, and spécial liens 
created by the joint consent of the husband and wife. And this 
court very cheerfully follo^ys the adjudications of the highest courts 
in the state of Kansas upon the question of homesteads. And 
when it does this, it is convinced that the doctrine laid down in Jen- 
ness V. Cutler, 12 Kan. 515, is a clear statement of the rights of the 
wife in the homestead. The court in that case uses the foUowing 
language: 

"We suppose it may also be sald that the wife has, in one sensé, an estate 
in tlie homestead occupied by herself and husband, although the title to the 
same may be in her husband. But still, i£ It is an estate, it Is such an estate 
as has never been defined by law, an estate unknown to the common law,— 
technically, no estate at ail. The whole estate in such a case is, in fact, whoUy 
in the husband, wlth simply a restriction for the beneflt of his family upon 
his power to alienate the same. It is true the wife has an interest in the 
homestead,— a présent and existing interest, an interest that wlU be protected 
by the courts; but it is simply an Interest growing out of the marriage rela- 
tion, and bas no other or différent foundatlon than the marriage relation and 
occupancy. It requires no instrument in wrltlng to create such an interest. 
nor does it require any Instrunaent in writing to defeat It; and if the wife 
should die while occupylng the premlses as a homestead, she would hâve noth- 
Ing that would descend to her heirs or go to her executors or administrators, 
and nothing tha,t she could devise or bèqueath. The whole estate would con- 
tinue to belong to her husband, and after her death he could sell and convey 
the same by e^ deed executed by hlmself alone. As we hâve said, the wife 
has a présent and existing Interest in the homestead, such as wlll be pro- 
tected by the courts, but so she has in' ail the other property of her husband." 

In the case of Jenkins v. Simmons, 37 Kan. 496, 15 Pac. 522, which 
is relied upon with much force by the learned counsel for the de- 
fendant, the court says that "it holds strictly to the rule that noth- 
ing but the consent of the wife to the aliénation or mortgage upon 
the homestead, in the exact manner prescribed by law, can bind her." 

In view of tiiese adjudications by the suprême court of the state 
of Kansas, and of the fact that Mary H. Sandy, the wife, is dead, 
and that ail the other défendants but Edwin Sandy hâve passed out 
of this case by proper orders, shall Edwin Sandy be allowed to set 
up, as against the claim of the plaintiff hère, the invalidity of the 
mortgage, because of the fact that, as he contends, his wife was in- 
sane at the time of its exécution? By the testinjtony in this case, 
he himself prevailed upon the wife to go to the proper ofQcer, ac- 
knowledge the mortgage, and exécute the notes. It was done at 
his instigation, and if any one knew of the insane condition of Mary 
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H. Sandy, it was Edwin Sandy. The plaintiff in this case did not 
know ît. When Mary H, Sandy, the wife, no longer needs the pro- 
tection of the law in order to Becure to her her homestead, shall 
Edwin Sandy be allowed to reap a benefit of his own wrong? There 
is no contention but what the money was honestly paid over to Ed- 
win Sandy, and some of it used by him to pay prier incumbrances 
and taxes, and for the gênerai betterment of the place. The equi- 
ties of this case are very strong against Edwin Sandy's défense. 
The mortgage is not void, but so long as Mary H, Sandy lived it 
could not be enforced. Upon her death, there is no reason why it 
should not be enforced. In my opinion the plaintiff is entitled to 
recover the full amount of the note and interest coupons that remain 
unpaid, and to hâve a decree of foreclosure against the land for the 
payment of the same. Let such decree be entered. 



MUTUAL LIFE INS. CO. OP NEW ÏORK V. LEUBRIE. 
(Circuit Court of Appeals, Second Circuit January 8, 1896.) 

No. 40. 

1. Life Insubaîtcb — Suicide — Insanity. 

Suicide of the Insured Is not a breach of a warranty In hIs application 
that he wlll not "die by hls own hand," if, at the tlme of taklng hls Ufe, 
hls reasoning facultles are so far Impalred that he Is not able to under- 
stand the moral character, gênerai nature, conséquences, and efifect of 
hls act, or when he is impelled thereto by an Insane Impulse whlch he has 
not the power to resist. Insurance Oo. v. Terry, 15 Wall. 580, foUowed. i 

2. Same— Warkanties and Conditions. 

A warranty In the application that the insured will not die by his own 
hand has the same efCect as a condition in the pollcy tliat the same shall 
be void if the insured shall die by hls own hand. 
S. Samb. 

Where the pollcy Is Issued upon an application warranting that the 
Insured wlU not die by his own hand, It is not necessary, in New York, 
for the plaintiff to allège the fact that the Insured died by suicide, and 
■ to aver that he was insane at the tlme. It is not necessary to state the 
facts constltutlng performance of a condition précèdent, but It is enough 
to aver generally that It was duly performed. Code Clv, Proc. N. ï. § 533. 

4. Same— Evidence dp Insanitt— Nonexpbbt Testimony. 

Upon the question as to the sanlty of an insured person who has com- 
mltted suicide, the testimony of nonprofesslonal witnesses, who were ac- 
qualnted with hlm, in respect to his actions and apparent mental condi- 
tion just prier to death, and their Impressions as to his sanlty, Is ad- 
missible évidence. Insurance Co. v. Lathrop, 4 Sup. Ct 533, 111 U. S. 
612, and Insurance Co. v. Rodel, 95 U. S. 232, foUowed. 

5. Tbial— Instructions. 

It is not error for the court to refuse a requested instruction to the 
same effect as a previous Instruction already given in the gênerai charge. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York, 

1 As to thç efCect of the self-destruction of the Insured while Insane, un- 
der pollcies contalning conditions against suicide, see note to Insurance Co. 
V. Florida, 16 G. C. A. 618, 69 Fed. 932, where ail the American authorltiea 
are coUated. 
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This was an action by Gussie Lpubrie against the Mutual Life 
Insurance Company of New York upon a policy of life insurance. 
In the circuit court a verdict was rendered for the plaintUE, and judg- 
ment entered thereon. The défendant brings errer. 

Eobert Sewell, for plaintiff in error. 
Leopold Wallacb, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLAOE, Circuit Judge. This is a writ of error brought by 
the défendant in the court below to reyiew a judgment for the plain- 
tiff enterediupon the verdict of a jury. 

The action was. on a policy of life Insurance issued by the défend- 
ant Pebruary 3, 1890, to Jay C. Leubrie, and payable to him on the 
3d day of February, 1905, if then living, or, if he should die before 
that time, to a sister, — the plaintiïï. The policy was based upon, 
and recites that it was issued in considération of, an application in 
writing Bignëd by Jay C. lièubrie, which, among other things, con- 
tained a warranty that he would not die by his own hand during 
the period of two years foUowing the issue of the policy. He died 
within the two years by suicide. The principal défense to the ac- 
tion was the breach of this warranty. .Upon the trial, évidence was 
introduced on behalf of the plaintiff tending to show that the de- 
ceased was inSane at the time he committed suicide. The trial judge 
instructéd th^ jury, among other things, th^t it was incumbent upon 
the plaifltiffl toi establish by a fair prépondérance of proof that, at 
the time the assured committed suicide, his reasoning faculties were 
so far impaired that he was not able to understand the moral char- 
acter, the gênerai nature; cohsequèlicês, and efÇect, of the act, or 
that he was impelled theretoby an insane impulse which he had not 
the power to resist, and, if this was established, that his death was 
not by his own hand within the meaning of the Warranty. Excep- 
tions were taken by the défendant which présent the question wheth- 
èr this instruction was correct, aîid also whether tlaere was sufficient 
évidence toauthorize a flûding by the jury that th.^ deceased was 
insane when he committed suicide. Since the case of Insurauce 
Co. V. Terry, 15 Wall. 580, it has been perfectly well settled in the 
courts of the United States that death by the suicide pf the assured 
is not "death by his own Mûd," within the meaning bf a condition 
whereby the policy is to be void in that event, if, at the time of 
taking his own life, his reasouing faculties were so far impaired 
that he was not able to understand the moral character, the gên- 
erai natui^e, conséquences, and eflect, of the act, or when he was 
impelled théreto by an insane impulse, which he had not the power 
to resist. . The doctrine of that case has been repeatedly reaflfirmed 
by the suprême court. Bigelow v. Insurance Co., 93 U. S. 284; In- 
surance Co. V. Rodel, 95 U. S. 232; Insurance Co. v. Broughton, 
109 U. S. 121, 3 Sup. et. 99; Insurance Oo. Y. Crandal, 120 U. 
S. 527, 7, Sup; Ct. 685. Inasmuch as the instruction of the trial 
judge was an exact statement of this proposition, its correctness 
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cannot be impeached, unless there is a légal distinction between 
the effect of such a condition when recited in tlie policy, and 
when made the subject of a warranty in an application upon 
which the policy is founded. There is no such distinction. In 
either case there is a stipulation, upon the literaJ fulfillment of 
which the validity of the contrâct dépends; and in either the 
policy is to be void in the event of a breach, — a resuit which, 
by the condition, is expressly, and, by the warranty, is impliedly, 
assented to. Treating it as a condition précèdent, performance of 
whicb must be averred in the complaint, and affirmatively estab- 
lished in proof, by the party who sues upon the policy, the averment 
is proved if the évidence shows that the assured was insane when 
he committed suicide. 

It was unnecessary for the plaintifE to allège in her complaint that 
thé assured died by suicide, but was insane when he committed the 
âct. It is not necessary to state the facts constituting performance 
of a condition précèdent, and a gênerai averment that it was duly 
perfornied is ail that is reqùisite. Code Civ. Proc.N. Y. § 533. The 
complaint of the plaintiïC contained this averment. Consequently 
there was no error in thè ruling of the trial judge upon the question 
of plêading. 

Although there was no controversy as tô the sufSciency of the 
proofs of dëath, and they were received in évidence without any 
objection on the part of the défendant, the plaintifE was allowed to 
show,' against the objection of the défendant, that when they were 
presented she did not know whether the asshred was sane or in- 
sane. Ertor is assighed bf this ruling, It sufflces to dispose of 
this assignment that no ground of objection tb the évidence was 
assigned. 

The testuriony of nonprofessioûal witnesses— persons who were 
acquainted with the assUred — in respect to his actions and Sappar- 
ent mental condition just prior to his death, and their inipi-essions 
as to his sanity, was allowed, against objection on the part of the 
défendant, and error is assigned of this ruling. The competency of 
such évidence was aflarmed io Insurance Co. v. Rodel, in this lan- 
guage: 

"Although such testlmony from ordlnary witnesses may not hâve great 
weight with experts, yet it was compétent testlmony, and expressed in an 
Inartiflcial way the impressions which are usually made; by insane persons 
upon people of ordlnary understandtag." 

In Insurance Co. v. I^athrop, 111 U. S. 612, 4 Sup. Ct 538, the 
question of the competency of such évidence was fuUy considered, 
and its réception approved. 

The évidence tended to show that until within a few weeks of his 
death the assured was a bright, shrewd, joyful man. He was a 
merçhant, about 33 years of âge, unmarried, and doing a prospérons 
business, guddenly, without any apparent cause, he became mel- 
ancholy and despondent; thought he was sick and was going to die; 
complained of pains in his legs and in his toes, and other aliments; 
almost every night would get up from his bed and walk the rôom; 
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became înattentiTe to his business. Tbe physidan who attended 
Mm aftèr thèse symptoms intervened could not discover tliat ke 
was siçk, and testified that there was no organic trouble, that 
he was pbysically in usual good healtb, and tkat "the greatest 
trouble I had with him was to conTince Mm that he was not sick"; 
that "he was always ail right when I left Mm, but I always found 
Mm in a melancholy mood." Severai days before Ms death he at- 
tempted to commit suicide by taMng laudanum. The night of Ms 
death, after the family with whom he lived had petired, he left Ms 
room in Ms night clothes, proceeded to the back yard of the premises, 
and there gashed himself on Ms wrists and neck in severai places 
with a razor, and, although bleeding profusely, went back to his 
room, and thence, a considérable distance, to the Arkansas river, 
where he drowned himself. 

Notwithstanding thefe was évidence to show that he was rationaJ 
in Ms conversation, and perhaps preponderating évidence tending to 
overthrow the theory of Ms insanity, we cannot doubt that the case 
presented a fair question for the décision of the jury, and that the 
trial judge was not only justified in submitting it to them, but that 
it would bave been error if he had refused to do so. 

Error is assigned of the refusai of the judge to instruct the jury, 
as requested on behalf of the défendant, that the opinion of a phy- 
sician, a witness for the plaîntiflE, who had testified that the de- 
ceased was insane, but that the opinion was whoUy founded upon 
the fact of suicide, should be disregarded by the jury. The court 
had previously instructed the jury that suicide was not, of itself, 
évidence of insanity. To hâve granted the instruction would hâve 
been, in effect, but td repeat the instruction wMch had already been 
given. Under the circumstances, the disposition of the request was 
matter which rested wholly in the discrétion of the court. 

We find no error in the rulings at the trial, and the judgment is 
accordingly affirmed. 



UNITED STATES, to Use of SHOLENBBRG, v. DIXBY et aU 

(Circuit Court, E. D. Pennsylvanla. January 28, 1896.) 

1. CoNTRACTS— Pekformance— Appidavit of Défense. 

A contracter for certain government work, being sued on a subcontract, 
under whieli a part of tlie work was to be done, set up, by affldavlt of 
défense (according to the Pennsylvanla practlce), that the work specifled 
In the subcontract had not béen completed according to the plans and spéci- 
fications of the government archltect. and had not been accepted by the 
government. Beld, that the afUdavIt of défense was insufficlent, in that 
It dld not a ver that tba work was not done according to the contract be- 
tween plalntifC and deftmdant. 

S. Same. , , 

An affldavlt of défense, by a government contracter to the suit of a sub- 
contractor, that the work undertaken by the latter was not completed ac- 
cording to the speciflcatlons of the government archltect, and was not 
accepted by the government, held insufficlent, for not statlng that It was 
ùot completed according to the contract between the contractors. 
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HarTey K. Newitt and Wm. W. Smithers, for plaintiff. 
Benj. F. Hughes and David Jay Myers, Jr., for défendants. 

DALLAS, Circuit Judge. The défendant Mattie S. Dixey, hav- 
ing contracted to do certain work for the United States, entered 
into an agreement with William H. Sholenberg, by which the latter 
undertook to do a certain spécifie part of it for her. Upon this lat- 
ter agreement this action is brought. The plaintiff's statement 
avers performance on his part, and claims recovery of the agreed 
compensation. The separate aflflidavits of the respective défendants 
set forth, among other things: 

"That, by the terms of said agreement, the contract Is an entirety, and noth- 
Ing whatever is due thereunder untll the work specified is completed accord- 
Ing to the plans and spécifications of the archltect of the government of the 
United States; that said worli is not completed and has not been accepted 
by the government, as requlred by the said plans and spécifications, which 
are made part of plaintiff's contract with défendant." 

The meaning of this allégation seems to be that the work specified 
in the agreement between Dixey and Sholenberg has not been com- 
pleted according to the plans and spécifications of the architect of 
the government, and has not been accepted by the government, and 
that, therefore, nothing is due under the agreement of Dixey with 
Sholenberg. This appears to be the construction put upon this 
clause of the affidavits by the défendants' counsel upon the argu- 
ment, and, at ail events, it is the only admissible understanding of 
its terms. If it had been intended to assert that Sholenberg had 
not completed his undertaking under his agreement with Dixey, ir- 
respective of the contract of the latter with the government, that 
assertion should hâve been plainly, and not so ambiguously, made. 
Evasive aflïdavits of défense hâve frequently been adjudged insuf- 
flcient. They should leave nothing to inference. Bardsley v. Delp, 
88 Pa. St. 420. And "when the défense set up involves an issue of 
fact, the affidavit must state facts necessary to constitute a sub- 
stantial défense. General averments of matters which are, in 
themselves, légal conclusions, f rom facts not stated, are insufacient ; 
as, for example, payment, fraud," etc. Kaufman v. Mining Oo., 105 
Pa. St. 537. It has, however, been contended that the contract of 
Dixey with the government was, in this regard, incorporated with 
the agreement between Dixey and Sholenberg; and that, therefore, 
unless and until approved and accepted under the former contract, 
the work done under the latter was not to be paid for. I am unable 
to accédé to this view of the agreement sued upon. There is noth- 
ing to warrant the importation into it of any such condition. 

The other matters alleged in the afiSdavits are not, in my opinion, 
sulHcient to constitute a valid défense to this action. The plain- 
tiff's rule for judgment for want of a sufiflcient affidavit of défense ia 
made absolute. 
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TTLBR MIN. CO. T. LAST CHANCE MIN. CO. et aL 

(Circuit Court, D. Idaho, N. D. Deeember X4, 1895.) 

No. 21. 

1. Mines and Minittg—Right to Follow Dip — Makino New End Lines. 

When the outcrop of a veln passes througii one end Une and one slde line 
of a location, the locator may draw in the other end Une to the point of in- 
tersection of the vein with the slde line, and abandon what lies beyond; 
and he will then hâve the same extralateral rights as if the clalm had 
been so located in the first instance. 4 C. G. A. 329, 54 Ped. 284 and & 
C. C. A. 613, 61 Fed. 55T, foUowed. 

2. Samb. 

Bven If the locator does not actually so draw in his end line, and aban- 
don what lies beyoud, a new end Une wlU be considered as drawn at that 
point, and will hâve the same extralateral rights as if the claim had been 
so located In the first instance. 4 C. C. A. 329, 54 Fed. 284, and 9 0. C. 
A. 613, 61 Fed. 557, foUowed. 

8. Samb— FoiLowiNG Dip— Prior Location. 

The owner of a location having extralateral rights cannot foUow the dip 
within the side Unes of a prior location, whlch has the veln passing through 
both of its side Unes, so that they are to be considered as end Unes. 

This was an action by the Tyler Mining Company against the 
Last Chance Mining Company, the Idaho Mining Company, and the 
Eepublican Mining Company. 

John R. McBride, for plaintiff. 
W. B. Heyburn, for défendants. 

BEATTY, District Judge. The flrst trial of this cause b this 
court resulted in a judgment on April 11, 1892, in favor of défend- 
ant the Last Chance Company, which, on error to the circuit court 
of appeals, was rêver sed because of the admission, in évidence of a 
prior judgment. 4 C. C. A, 329, 54 Fed. 284. Upon a new trial 
had in pursuance of the judgment of the appellate court, the plain- 
tiff, on March 6, 1893, reçoyered judgment against ail the défendant 
companies, which, on error to the circuit court of appeals, was af- 
firmed (9 Ç. C. A. 613, 61 Fed. ^^T), whereupon the cause was taken 
to the suprême court by , çertiorari, where the action of the lower 
courts in expluding as évidence the judgment above referred to was 
held error, and the cause, was, remanded for a' new trial (157, U. S. 
683, 15 Sup. et. 733); and ït is now, at the October term, 1895, 
again sùbmitted to this court, upoû an agreed statement of facts. 
By such statement it is prpvidei^ that the diagram of the premises 
fflund on page 331, 4 C. C. A,, and page 285, 54 Fed., may be treated 
as a part of the statement, a siibstantial copy of which is as.foUows: 
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Among the facts stipulated by the parties are that the plaintîff 
owns the Tyler mining claim, as described in its complaint, beiug 
the tract within the Tyler boundaries, 1, 2, 3, 4, in the diagram; 
that the défendant Last Chance Company owns the Last Chance 
.claim, as described in the pleadings; that the vein found in the 
Tyler and Last Chance clàims dips "southwesterly at an angle of 
about 45° from the horizontal" ; that the line of the vein, as indi- 
cated on the diagram, is approximately the Une of the footwall; 
"that the said vein passes through the southerly side line of the Tyler 
claim, as originally located, and crosses the northwesterly end line 
thereof," and, "after crossing the said southerly side line of the Ty- 
ler daim, passes through, and outcrops upon, the Last Chance daim, 
as shown upon the diagram"; that the Republican fraction mining 
claim was duly located on the Ist of November, 1885, and that the 
vein discovered therein"is the same vein which passes out through 
the southerly side line of the Tyler claim" ; and that this vein, on 
its dip, passes under the Last Chance fraction and Skookum claims. 
By thèse conceded facts, and the adjudications of the courts, I 
must be gnided, even to the abandonment of a view as to under- 
ground rights which I had hoped might prevaiL 

1. The chief issue is between the plaintiff and the Last Chance 
Company. To that betwéen the plaintiff and the other défendants, 
very little attention bas at any time been given by the counsel, 
and I think it bas never been ; referred to by the appellate courts. 
The plaintiff 's Tyler claim, as originally located, on September 20, 
1^5, and for which application for patent as first made, was, as 
represented in the diagram, withinj the boundwes 1, 2, 5, ai^d 6; 
v.7lF.no.6 — 54 
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but the application was amended and patent r^ceived for the 
ground as now claimed, and included within the Unes 1, 2, 3, and 4. 
It will be observed that the vein passes tbrough the two end lines 
of the claim as now owned by plaintiff. Plaintiff, s6 holding its 
claim, contends that it is entitled tô follow the vein on the dip be- 
tween the prolonged parallel planes of the end lines under ail the 
claims of the défendants. The original application for patent to 
the Tyler claim was adverfeed by the Last Chance, which resulted in 
the triangular pièce in conflict with the Last Chance being held as 
a part of the latter, thus leaving the Tyler claim of irregular shape, 
with five boundary lines; and the défendants claim that this irreg- 
ularity, and the further fact that the Tyler vein passes ont of the 
daim through one of its side lines, as originally located, operate to 
debar the plaintiff from following the ledge on its dip beyond a 
perpendicular plane passed through the southerly side Une of its 
claim. If, in this hearing, we are to consider the Tyler claim as it 
is stipulated the plaintiff now owns it, the suggested irregularities 
are eliminated, and we hâve a claim regular in form, with its vein 
passing through the two end lines. Moreover, the court of appeals, 
in 4 C. C. A., and 54 Ped., supra, distinctly held that the plaintiff 
could abandon a part of its claim and draw in the end Une, as it did; 
and, in effect, the court held that under those circumstances the 
plaintiff had ail the extralateral rights it would hâve had, had the 
Tyler claim been originally located as iiow claimed and held. That 
vjew of the court of appeals has not been criticised by the suprême 
court. 

2. If, however, the agreed statement, "that the said vein passes 
through the southerly side Une of the Tyler claim as originally lo- 
cated," 80 opérâtes that this case must be considered as it would 
be, had the plaintiff never drawn in its end Une, then, by the weight 
of authority, the resuit would not be différent. In the case last 
cited, on page 338, 4 G. C. A., and page 292, 54 Fed., the court held 
"that an end Une may be drawn * * * at the point where the 
apex of the Iode crosses the side Une of the surface location." Also, 
it has been held in a number of récent cases that, when a ledge 
passes through an end and a side Une of a location, a new end Une 
will be drawn where the ledge crosses the side Une, and, between 
the prolonged planes of the located and constructed end lines, the 
locator may follow his ledge on its dip beyond his side Une. This 
case, 9 C. 0. A; ël3, 61 Fed. 560, 564; Consolidated Wyoming Gold- 
Min. Co. V. Champion Min. Oo., 63 Fed. 541, 546; Del Monte Mining & 
Milling Co. V. New York & L. C. Min. Co., 66 Fed. 212; and the récent 
case of Fitzgerald v. Clark (Mont.) 42 Pac. 273; and the suprême court, 
in 157 U. S. 696, 15 Sup. Ct 733, says, "there has been no décision 
[by that court] as to what extraterritorial rights exist if a vein en- 
ters at an énd and passes ont at a side Une," which the court sug- 
gests is a very Interesting and somewhat difflcult question. The 
court doe^ not answer it, but suggests the queries: 

"Is that à cas^ for which nô provision has been made by statuteï Are the 
parties left to the old rule of the common law, that the owner of real estate 
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owns ail above and below the surface, and no more? Or may the court rely 
upon some équitable doctrine, and glve to the owner of the vein the rlght 
to pursue It on its dlp, in whatever direction that may go, wlthin the limita 
of some equitably created end llnesï" 

3. What the défendants now ask is, in effect, the application of 
the common-law xule. To do this, we must ûnd some warrant for 
it in the statute, or at least nothing against it. If there is any 
right emphatically granted by the mining laws, it is one in direct 
contravention of the common law. Section 2322, Rev. St., grants 
to the locator of a ledge (1) the right to follow it throughout its 
entire depth; (2) contrary to the common-law rule, to so follow it 
"outside the vertical side lines of the surface location"; and (3) 
when he so locates his claim that his ledge passes through his two 
end lines, there is no dôubt that he can follow it on its dip indefl- 
nitely, and along its course for a distance equal to that between 
the two end lines. In other words, the right granted is to follow 
it downward wherever it may go, regardless of the vertical planes 
of his side lines, and for a length along its course equal to the length 
of apex within his surface limits restricted only by the vertical, 
extended planes of his end lines. What reason, under the law, can 
be assigned why thèse rights shall not apply when his location is 
such that his ledge passes through it in some other way than from 
end to end? The law does not say that his ledge must run from 
end to end, but he is granted this right of following "ail veins. Iodes 
and ledges throughout their entire depth, the top or apex of which 
lies inside of his surface lines." Upon the fact that an apex is 
within his surface lines, ail his underground rights are based. 
When, then, he owns an apex, whether it extends through the en- 
tire or through but a part of his location, it should follow that he 
owns an equal length of the ledge to its utmust depth. Thèse are 
the important rights granted by the law. Tàke them away, and we 
take ail from the law that is of value to the miner. Courts will 
not fritter them away by ingrafting into the law antagonistic com- 
mon-law principles, or other judicial législation. Is there any dif- 
ficulty in applying thèse rights to a location wherein the ledge 
passes through an end and a side line? What are the planes that 
must then bound the underground rights? It will be conceded 
that the plane of the end line through which the ledge passes shall 
be one. The statute says the right to follow the ledge along its 
course underground shall be limited by the planes passed through 
the two end lines, but it is manifest that this rule cannot be fol- 
lowed when the apex of the ledge, before reaching the other end 
line, passes ont of a side line, for it would give the locator more of 
the ledge underground than he has of apex. It would give him a 
portion of the ledge of which he dœs not hold the apex, and to 
hold that his ledge shall be eut off by the vertical plane of his side 
line is cutting off the right to follow it down which the law has 
given him. Instead thereof, to establish at the point where the 
apex crosses the side line a vertical plane parallel to the plane of 
the end line eut by the apex, and allow him to follow the ledge 
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on its dip between thèse two planesj; iss not in violation of any provi- 
sion of the statute, and gives the piiner no greater rights than thé 
statute intends he should hâve. The courts, by the cases above 
cited, hâve so held, and it is now held that the plaintiff can so fol- 
low its ledge as far as not in conflict with some prior right. 

4. At the first trial of this cause the jury was ihstructed that the 
plaintiff could so follovp its ledge, "unless it cornes in conflict with 
some prioP locator who had also located a claim in such manner as 
the law win justify," which was afiSrmed by the court of appeals. 
4 C. C. A. 329, 54 Fed. 294. So it is now held. But the Last 
Chancb claim is prior in location to the Tyler, and it is located in 
such fflanner as the courts hold the law justifies. ,, The court qt ap- 
peals, on the page last above n6ted,^ays of the two claims: 

"It iliereîore appàirs tHat both , locations were.made in such form and 
fihape ;as bas been recôgnized hy ti'e adjûdlcatfd cages upon thèse questions 
to entitle; them to certain flxed and défini te rights, to foUow'the ledge in its 
downward course; and , tlie rights of the Tyler Company and of the Last 
Chance Company, in this ,rfispeet, dépend upon the question of their priority." 

The suprême court, when consîdering this case (157 U. S,, and 15 
Sup. et, supra),, after deciding only that issue V^hich flxed the pri- 
ority ol location in the jLast Chance, reversed and remanded it to 
this court for new triai, i Opposihg côunsel differed as to whether 
the décision was a final ône in favor of the LàSt Chance Company, 
or pnly determined the question of priority and left ail other igsuiés 
for trial, It is deemed unnecessaryto review this question, for in 
either event, with the agteed fàcts'in this case, thé resuit mùst be 
the same. The Last Chance claim is prier. It iS âo located that 
courts igçineraHy say its owner is entitled tô folloiv the ledge on its 
downward course between the vertical planes of what were located 
as its side linesf , It must resuit thatj as to the Last Chance loca- 
tion, the ï'yler ledge canhot be folloijvted doWûward further than to 
the vertical pIa»eithrough the located north side liné of the Last 
Chancci The défendant .Last Chance Company istheréfore, enti- 
tled to judgment against the plaintiff for the possession of' ail the 
premises: in, dispute which lie between thosè planes ^hich descend 
vertically.jfrorathose twO lin6s':of the Last Chance' which were lo- 
cated a&itssidq lines, and lit is ordered accordingl^'. That the is- 
sues between plaintiff and the défendants the iRepubllcah and Idaho 
çompanies ^e, through prior proceedings in this càtfsè, res adjùdi- 
cata, counsel hâve not agreed, but I am of the opiiiiOii''that they are 
unsettled. The lîepublican fraction claim being owiiéd by the de- 
fendant the EepubM can Mining Company, and being subséquent in 
date of location to the Tylefc claim, it must follow from the conclu- 
sion above reached that the plaintiff can follow its lédge under.the 
Ijkepublican fraction claim, and it is allowed judgment açcordingly. 
Doubting that the facts relative to the issue between the plaintiff 
and the Idaho Company are presented in this record, no détermina- 
tion o{ such issue is now made. ' 
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HEEMANN v. PORT BLAKBLY MILL CO. 

(District Court, N. D. California. January 22, 1896.) 

No. 11,176. 

L Masteb and Servant— Rule op Safe Place. 

Llbelant, the mate of a vessel, was engaged In the between decks, with 
a gaag of men, in loading lumber. A chute led from tlie wliarf to a port 
In tlie vessel's side, below the level of the wharf, and tlie pièces of lum- 
ber were placed in the chute by another set of men, under the charge of 
a foreman, on the wharf, and were allowed to sllde down into the be- 
tween decks. It was the duty of one of the men où the wharf to give 
a waming cry when a pièce of lumber was placed in the chute, in order 
to enable those below to get out of the way. If this warning cry was 
given, there was no danger to the men below, and the place in which 
they were worklng was in Itself propér and safe, and the man to wbom 
the duty of giving waming was Intrusted was a compétent and proper 
person. He omitted to giye the warning at the time of sending a large 
pièce of lumber down the chute, and llbelant was struck by it, and In- 
jured. Beld, that the master's duty to furnlsh a safe place for his em- 
ployés to Work did not extènd beyond employing a compétent and proper 
person to give the necessary warning, nor include the actual giving of 
such waming in each particular case. 

2. Négligence— Fbllow-Sekvants. 

Held, further, that llbelant and the workman on the wharf, who were 
both employed by the owner and engaged in the work of loading the ves- 
sel, were fellow servants, and the llbelant, having been injurèd by the 
négligence of such workman, could not recover from the owner of the 
vessel. 

Libel in personam to recover ?10,000 as damages for injuries al- 
leged to hâve been caused bytlie négligence of tlie défendant corpora- 
tion through its employé on board tbe American ship Kate Daven- 
port, wliile libelant was engaged, as first mate, in supervising an.d 
assisting the loading of the vessel with lumber. Libel disjçDissed, 
the in jury having been received through the négligence of a fellow, 
servant. 

H. W. Hutton, for libelant. 

Van Ness & Redman, for défendant. 

MOEROW, District Judge. The libelant sues for $10,000, as 
damages for injuries alleged to hâve been caused by the négligence 
of the défendant corporation, through one of its employés, on board 
the American ship Kate Davenpdrt, while he was engaged in load- 
ing thé vessel with lumber at Port Blakely, state of Washington. 

The facts of the case are, briefly, thèse: Libelant was the flrst 
mate of the vessel, and, at the time he sustained his injury, was in 
the between decks on the port side, supervising and assisting in the 
loading of lumber. He had a gang of four men working under 
Mm, receiving the lumber. The vessel was lying head on to the 
wharf, and had chutes extending from the wharf into both port- 
holes,— one on the starboard and the other on the port side. The 
mate was stationed in the between decks on the port side, and was 
receiving lumber through the porthole on that side of the vessel. 



854 FEDERAL REPORTEE, Vol. 71. 

The wharf, being considerably higher than the portholes, afforded 
an efficient and easy niethod of loading. On the wharf there was 
«inother set of men, under the charge of a foreman, who were en- 
gaged in sending the lumber into the hold and between decks by 
means of the chutes. Thèse men would place a pièce of lumber 
on one of the chutes, and slide it down into the vessel, where it was 
receiyed by the mate and his men, and piled up with the other lum- 
ber. It appears that some of the lumber, depending on the size 
and weight of the pièce, would corne down with considérable force 
and momentum, which made it necessary for those in the between 
decks to get ont of the way. To avoid any disaster from this dan- 
ger, it was the custom and the duty of some person on the wharf 
to give a signal or warning cry to those in the vessel when a pièce 
of lumber was started down one of the chutes, or just after it had 
been started. This warning was given, not merely as a matter of 
convenience, but as a danger signa, to apprise those in the vessel, 
80 that they might be on the lookout for the lumber, and get out of its 
way as it came rushing down. It waa lieref ore a signal which was 
necessary to the safety of those in the vessel, and was relied upon 
by them to avoid any risk of injury. At the time the accident oc- 
curred through which libelant was injured, he was engaged, with 
the other men, in the act of lifting a pièce of lumber, described by 
the witnesses as 40 feet long, and 10 by 10 in breadth and thick- 
ness. While doing this, to remove it on a roller from the end of the 
chute, another pièce of larger dimensions, 60 feet long, and 12 by 12, 
unexpectedly, and without the usual signal having been given, or 
any warning to apprise those in the between decks of its having 
been started on the chute, came down, and, before libelant could 
get out of the way, struck him on his right leg, severely injuring 
that limb. Another man, who was close by at the time, also had à 
very narrow escape from being struck by this pièce of lumber. The 
testimony is uncontradicted that the signal was not given on this 
particular occasion. It appears that a like omission had occurred 
a couple of days previously, and that the mate had called the atten- 
tion of the foreman in charge of the men on the wharf to this delin- 
quency, and requested him to caution his men to be more careful. 
It also appears that there was no particular danger connected with 
the loading provided the warning signal was given in ample time 
to permit the men in the hold to watch for the approaching lumber, 
and get out of its way as it came down. 

From this récital of facts, it may be taken as established that on 
this particular occasion, when libelant was injured,. no warning sig- 
nal was given by the person on the wharf whose duty it was to give 
such signal, and that this was such négligence as contrihnted prox- 
imately to the accident and injury sustained by libelant. The ques- 
tion then occurs, is the employer, the Port Blakely Mill Company, 
liable to the libelant for this négligence of his coemployé? It is 
contended by counsel for défendant that the company cannot be 
beld responsible, because libelant was a fellow servant with the 
employé Whose duty it was to give the warning signal, and that 
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he was not înjured through any fault or omission of duty which 
the Company, as employer, owed to its employés. The libelant's 
counsel argues that tais contention is not sound, for the reason that, 
among the positive duties and obligations which the employer owes 
to his employés, is that of providing a safe place for the employés 
in which to work; that, applying this rule to the case at bar, it was 
necessary for the maintenance of that safety to give warning as 
each pièce of lumber was sent down into the hold of the vessel; and 
that the giving of this warning was one of the duties which the law 
imposes upon the mastet personally, for failure to perform which, 
whether it be his personal négligence or of his servant, acting in his 
stead, damages may be awarded. 

It is undoubtedly true that the master assumes the duty towards 
his servant of providing him with a reasonably safe place in which 
to work; that this duty is a positive and personal one; and that, 
if delegated to a subordinate, it remains, nevertheless, in law, the 
act of the master. McKinney, Fel. Serv. p. 73, § 28; Wood, Mast. 
& S. p. 695, § 334; Shear. & R. Neg. (3d Ed.) p. 119, § 92; 7 Am. & 
Eng. Enc. Law, p, 830, and cases there cited; Anderson v. Bennett 
(Or.) 19 Pac. 765. 

The rule is ably and clearlv stated by Mr. Justice Brewer in Eail- 
road Co. v. Baugh, 149 U. S. 368, 386, 13 Sup. Ct. 914, as foUows: 

"A master employlng a servant Implledly engaged with him that the place 
in which he is to work, and the tools or machlnery with which he is to worlc 
or by which he is to be surrounded, shall be reasonably safe. It is the master 
who is to provide the place and the tools and the machinery, and, when he 
employs one to enter into his service, he Impliedly says to him that there is 
no other danger in the place, the tools, and the machinery than such as is 
obvions and necessary. Of course, some places of work and some kinds of 
machinery are more dangerous than others, but that is something which In- 
heres in the thing Itself, which is a matter of necessity, and cannot be ob- 
vlated. But within such limits the master who provides the place, the tools, 
and the machinery owes a positive duty to his employé in respect thereto, 
That positive duty does not go to the estent of a guaranty of safety, but 
it does require that reasonable précautions be taken to secure safety, and it 
matters not to the employé by whom that safety is seeured, or the reasonable 
précautions therefor taken. He has a right to look to the master for the dis- 
charge of that duty, and if the master, Instead of discharglng it himself, 
sees fit to hâve it attended to by others, that does not change the measure 
of obligation to the employé, or the latter's right to Inslst that reasonable 
précaution shall be taken to secure safety In thèse respects. Therefore, it 
will be seen that the question turns rather on the chàracter of the act than 
on the relations of the employés to each other." 

See, also, Hough v, Railway Co., 100 U. S. 213; Baiiroad Co. v. 
Herbert, 116 U. S. 642, 6 Sup. Ct. 590, and cases there cited. 

The rule itself is well settled. The question hère is whether the 
négligence of the pexson on the wharf whose duty it was to give the 
warning signal, and who f ailed to do so, was a breach of the master's 
duty to f urnish libelant a reasonably safe place to work in, or whether 
it was the négligence of a fellow serrant, not engaged in the perform- 
ance of a positive duty required of the master. It is important to 
observe in this connection that libelaut was not injured by reason of 
any defect or inhérent danger in the premises or place where he was 
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engagea in workiûg, which the master knew or should hâve known, 
and wMch libelant did not know; but he was injured solely by 
reason of the fact that the person whose duty it was to give the 
«warning signal omitted to do se. No question was raised at the 
hearing as to the safety of the hold and between decks, so far as the 
place itself was concerned, nor as to the sufflciency and fltness of the 
implements and instrumentalities used in loading, nor as to the com- 
petency of the person whose duty it was to give the signal to dis- 
charge that seryice. ,No négligence on the part of the company in 
employing and selecting the particular individual to give the warn- 
ing was shown, and, so far as that f eature of the case is concerned, 
it may be taken as conceded that he was compétent. The légal pre- 
sumption is that he was compétent, and that the master discharged 
his duty to the libelant in that respect, no proof to the contrary hav- 
ing been submitted. Beasley t. Fruit-Packing Co., 92 Cal. 388, 28 
Pac. 485; Drake v. Railroad Oo. (Sup.) 30 N. Y. Supp. 671; Potter v. 
Ràih-oad Co. (N. Y. App.) 32 N. E. 603. 

Having selected a compétent person, the master has done ail that 
the law requires of him, and any négligence of such coemployé is the 
act of a fellow servant, for which the master is, by the gênerai law, 
exempt from liability, This view of the case is conflrmed by inquir- 
ing into the danger which existed and its cause. The only fact that 
rendered the place unsafe was the f allure to give the signal. But 
for that omission, it would hâve been, on the particular occasion 
when libelant was hurt, free from danger. The method of loading 
lumber pursued in this case, and the practice of giving signais of 
warning, so that those in the vessel could get ont of the way as the 
pièce of timber comes down the chute, is, as was testifled, the usual 
and customary way of loading vessels with lumber on this coast. 
The libelant himself testifled that, "if they give warning for every 
pièce, no accident will happen. We hâve plenty of time to get 
away." It is difQcult, therefore, under this state of facts, to see how 
the négligence of the coemployé can be imputed to the employer, 
without contravening the gênerai and well-settled rule exempting the 
employer for the négligence of a fellow servant. The mère négli- 
gence of the servant does not prove négligence of the employer. 
Cooper v. Railroad Co., 23 Wis. 669. Had it been shown that the 
signal, man was addicted tp intempérance, or by reason of some 
phiysical defect or careless habits, which the employer knew or should 
hâve known, was unflt and incompétent to discharge his duties in 
a reasonably careful and proper manner,:such a state of facts would 
tend to bring the case within the well-recognized exceptions to the 
gênerai rûle. But no such showing wàs made: The contention of 
counsel for libelant is that the place where libelant was working 
was rendered unsafe by reason of the fact that the person on the 
wharf whose duty it was to give the warning faiïed to do so, and 
that this négligence constituted a brëa(îh of duty on the part of the 
■master tO'furhish a safe place for libelant to work'in. The Word 
"place," in my judgment, niëans 'the prémises whèré the work is 
being done, and does not ctiniprehend the négligent acts of fellow 
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servants, by reason of which the place is rendered unsafe or danger- 
0U8. The fact that the négligent act of a fellow servant rendera a 
place of work unsafe is no sure and safe test of the master's duty and 
liability in this respect, for it may well be said that any négligence 
which résulta in damage to some one makes a particular spot or place 
dangerous or unsafe. To so hold would virtually be making the 
master responsible for any négligence of a fellow servant which ren- 
ders a place of work unsafe or dangerous. It would be doing the 
very thing which it is the policy and object of the gênerai rule not to 
do. It would create a liability which the master could not avoid 
by the exercise of any degree of foresight or care. In this case the 
person who was detailed to give the warning signal,, and omitted to 
do so, was, undoubtedly, both in reason and upon authority, a fellow 
servant of libelant. They were both engaged in a common employ- 
ment, viz. that of loading lumber; both were employed and paid by 
the same common master, the Port Blakely Mill Company. 

Judge Thompson, in his work on Négligence (volume 2, p. 102&, 
§ 31), gives the following gênerai rule: 

"That ail who serve the same master, work under the same control, de- 
rive authority and compensation from the same common source, are en- 
gaged in the same gênerai business, though It may be in différent grades 
or departments of it, are fellow servants, who take the risk of each other's 
négligence." 

Coolev, Torts, p. 541, note 1; Wood, Ry. Law, § 338; Beach, 
Contrib. Neg. p. 338, § 115. 

The case most directly in point, both as to facts and the law 
enunciated, is Steamship Co. v. Cheney (Ga.) 12 S. È. 351. It ap- 
peared there that the plaintiff, as in this case, was working in the 
hold of a vessel, He was engaged in receiving and stowing baies. 
The baies were thrown down through the hatch, and the company 
had placed a man at the hatchway to give warnipg to those in the 
hold whenever baies were thrown down. It appeared that upon 
one occasion no warning was given, and the complainant was injured 
by a baie which was thrown down. The hatch tender was usually 
the engine driver, or one of the hands employed to assist in loading 
the vessel. The court held that such person, whoever he might be, 
was a fellow servant with the complainant. Simmons, J., used the 
following language: 

"He [the hatch tender] was engaged by the company in the same business 
that ail the other hands of the gang were engaged in, to wit, the loading of 
the vessel with freight. He was therefore a coemployé with the other persons 
engaged in this business; and If, when stationed at the hatchway for the pur- 
pose of giving notice to the hands below, he failed to give that notice, or if 
he absented himself from the hatchway, and while absent some other person 
engaged in the business threw the baies down into the hold, wîthout notice 
to those below, and the plaintiff was thereby injured, it was in conséquence 
of the négligence of a coemployé, and, under the law, he cannot reeover for 
such négligence." 

And the verdict in favor of plaintiff was reversed, and a new trial 
granted. 

The same case came up again before the court, on a second appeal, 
and the opinion of the court is reported in 19 S, E. 33. Upon the seo- 
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ond trial, the lower court granted the défendant a nonsuit. But a 
materially différent state of facts was developed on the second trial. 
It appeared that, before the plainttff went into the hold, the foreman 
in charge of the work had promlsed him that a man would be sta- 
tioned at the hatchway to give warning as the baies were about to 
be thrown down. It tiius appears that there was an express promise 
that some one should be stationed at the hatchway to give warning. 
The appellate court f ound, f rom the facts, that this promise had not 
been fulfilled, and that no one had been detailed to give warning, 
as plaintiff had requested. It therefore reversed the judgment of 
nonsuit The court say: 

"The évidence in this case tends to show that It was essential to the saîety 
to those employed in the hold of the vessel, at the time in question, that a 
'hateh tender' should be so' stationed at the hatchway to wam them when 
baies were about to be thrown into the hold; and, if this was so, It was the 
duty of the Company to supply a person to be stationed at the hatchway for 
that purpose. If ail the men employed in loading of the ship were engaged 
in other parts of the work, from whlch none of them could be spared to 
give warning at the hatch, the number of employés ought to hâve been in- 
creased, and one of them directed to perform this partlcular service. So 
long as no employé was charged with the duty of givlng warning at the 
hatch, therè was a fallure on the part of the défendant to carry out its im- 
plled contract wlth those employés for whose safety such warning was neces- 
sary." 

But in the case at bar there was no such fallure to carry out the 
employer's duty. He did furnish a person to give the warning sig- 
nal. This person was, so far as the évidence shows, compétent to 
discharge that duty. The employer, therefore, did ail that was re- 
quired of him by law. For any négligence of such person so em- 
ployed, resulting in damage to a coemployé, he is not liable. One 
of the ordinary risks which employés assume is the négligence of 
fellow servants. 

With respect to this question, the same judge, in the above case, 
on the second appeal, said : 

"If the foreman complied with hls promise, and stationed a man at the 
hatch, and the person so stationed negligently absented himself, without the 
knowledge of the foreman, his absence would be the négligence of a fellow 
servant, and not of the company." 

In neither of thèse décisions does the court advert to the doctrine, 
contended for by counsel for libelant, that the duty to give warn- 
ing is one personal to the employer, and that, if a subordinate be 
delegated tô perform it, he is a vice principal to that extent, and 
not a fellow servant. If such a doctrine be Sound, it was certainly 
applicable to the facts of that case as they appeared upon the flrst 
appeal. There, as hère, a failure to give the customary warning 
signal rendered the work unsafe and dangerous, and it was by rea- 
son of the failure to give such warning that the plaintiffs in both 
cases were injured. It is significant, therefore, that no such doc- 
trine as is hère contended for was even alluded to by the court. 

In the case of The Harold, 21 Fed. 428, the libelant was one of 
several men procured by a stevedore to shift coal in a vessel, ail of 
whom were paid for by the ship, by the day; and he was injured, 
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without Ms own fault, by a board which fell through the hatch in 
conséquence of the winch man's starting up the steam winch with- 
out notice to his fellow workman, whose business it was to tend the 
ropes at the platform. The winch man was furnished by the ship, 
and net by the stevedore, and was a compétent person. It was 
held by Brown, J., that ail were in the common service of the ship, 
and were colaborers in the same undertaking, and that the ship, 
therefore, was not liable for the injury, no breach of any duty owed 
by the ship or her oflQcers being shown. In Cooper v. Railroad Co., 
23 Wis. 668, a flagman, whose duty it was to place a flag as a signal 
of danger at a place where some rails had been taken up, negligently 
put it in such a place that it could not be seen in time to avert a 
train running into a gap in the road, resulting in the death of the 
plaintiff, who was a brakeman on the train. It was held that the 
two were fellow servants. In The Islands, 28 Ped. 478, the libel- 
ant, a longshoreman, was employed in the hold of the vessel, shov- 
eling coal. À gangway man was stationed at the hatch, to keep 
the tubs of coal clear of the sides of the hatch, as they were raised 
or lowered; in other words, to maintain the safety of the place be- 
low, where claimant was working, Through his négligence libel- 
ant was injured. It was held that there could be no recovery, be- 
cause of the fact that the libelant and the gangway man were fellow 
servants. In The Furnessia, 30 Fed. 878, it was held that the boat- 
swain of a ship loading lumber, handling the steam winch by which 
the lumber was lowered into the hold, and the libelant, a stevedore 
engaged in the loading, were fellow servants. In The Servia, 44 Fed. 
943, the libelant, who was engaged in loading iron in the hold of a 
steamship, was injured through the négligence of the guy tender or of 
the engineer, in allowing the skid, in ascending to the deck, to catch, 
and in not stopping the engine. It was held that they were fellow 
servants with libelant, and that the only obligation of the ship was to 
see that the instruments used were reasonably sound and fit for the 
service. In The Walla-Walla, 46 Ped. 198, a longshoreman, assist- 
ing in loading a vessel, and the second mate, were held to be fellow 
servants. In Steamship Co. v. Merchant, 133 U. S. 375, 10 Sup. Ct. 
397, the stewardéss and the carpenter and the porter were held to 
be fellow servants. It appeared that the carpenter belonged to the 
deck department, and the stewardéss and the porter to the steward's 
department, but this was held to make no différence in their relation 
to each other of fellow servants. 

The latest déclaration of the doctrine of fellow servants by the 
suprême court is in the case of Eailroad Co. v. Keegan, 16 Sup. Ct. 
269, delivered December 23, 1895. It appeared from the facts of 
that case that the plaintiff was one of a crew of five men, comprising 
what was called the "night flpat drill crew"; that the duty of such 
crew was to take cars from the tracks on which they had been left 
by incoming trains, and place them on floats, by which they were 
transported across the North river to the city of New York. The 
drill crews, like others employed in the same yard, received their 
gênerai instructions from the yard master, who had the power to 



860 WJDKBAL REÏ'ORTER, vol. 71. 

Mre and dîscharge the men composing such crews, and had gênerai 
charge of the yard and yard mën, and assigned them to their du- 
ties. The crew of which plaintifif was a member were, however, un- 
der the immédiate control and gênerai management of one of their 
number, named O'Brîen. He was sometimes called "foreman drill- 
er," sometimes "conductor of the drill crew." He was the one to 
direct what cars should be taken on by the engine, and when and 
where they should be moved to, when the movement should start, 
and where it should stop; and it was in obédience to his orders that 
one or other of the men employed in his crew went to one place or 
another, and coupled or uncoupled particular cars. The plaintiff, 
Keegan, attended to the coupling. He was instructed by O'Brien 
to couple a train onto certain cars beyond. While engaged in dis- 
charging that duty, he was injnred through the négligence, it was 
cladmed, of O'Brien. The négligence complained of was his order- 
ing plaintiff to couple cars which he had just ordered to be un- 
coupled from a backwardly moving train to stationary cars beyond 
them, without himself being on the moving cars, so as to apply the 
brakes to check their motion in case such action became necessary, 
or seeing that some one was there to exercise control over their 
movement. Under this state of facts, two questions were certified 
up from the circuit court of appeals of the United States for the 
Second circuit. They were (1) whether the défendant in error and 
O'Brien were or were not fellow servants, and (2) whether, from 
négligence of O'Brien in failing to place himself or some one else at 
thé brake of the backwardly moving cars, the plaintiff in error was 
responsible. The suprême court, in answering the first question, 
held that Keegan, the défendant in error, was a fellow servant with 
O'Brien. As to the second question, it was held that the plaintiff 
in error was not responsible for the négligence of O'Biien, as he was 
not discharging a positive duty of the master. In this connection, 
Mr. Justice White, delivering the opinion of the court, says : 

"A Personal, positive duty would clearly not hâve been imposed upon a 
natural person, owner of a railroad, to supervise and control the détails of 
the opération of switching cars in a railroad yard; neither is such duty Im- 
posed as a positive duty upon a corporation; and, If O'Brien was négligent, 
in failing to place himself or some one else at the brake of the backwardly 
moving cars, such omission not being the performance of a positive duty 
owing by the master, the plaintiff in error Is not responsible therefor." 

If the négligence of the coemployé in that case was not the breach 
of a positive duty, owing by the master to the servant, to provide 
a reasonably safe place for him to work in, it is difflcult to see how 
that doctrine can be applied to the facts in the case at bar to the ex- 
tent of making the défendant responsible. 

In none of the cases cited by counsel for libelant do I find the 
proposition he contends for sustained; at least, not so as to be 
deemed applicable to the facts of the case at bar. Those cases to 
which he refers, and in which the facts would seem to justify the 
application of such a doctrine, assuming it to be a sound one, went 
off on other grounds. While they involve the law of master and 
servant, in none of them is it laid down as a settled rule, under a 
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state of facts similar to those in the case at bar, that where a place 
in which an employé is directed to work is reasonably safe and free 
from danger, it is rendered unsafe because of the négligence of a 
fellow servant, through which négligence injury résulta to another 
employé. In this connection, let us briefly examine a few of the 
leading cases cited by him, and which he claims establish the cor- 
rectness of his position. 

In Mining Co. V. Whelan, 12 C. C. A. 225, 64 Fed. 462, a décision 
of the circuit court of appeals for this circuit (Mnth), it appeared 
that the plaintiiî was injured through the négligence of a coem- 
ployé, known as his "boss." The duties of plaintiff were to break 
up rock in the ore pit, from which the broken rock was drawn, from 
time to time, through chutes, to a lower level, at which the chutes 
were closed by gâtes. The duties of the boss under whom he 
worked were to see that the men did their work, to direct them 
where to work, to notify them when rock was to be drawn through 
the chutes, and to direct when rock should be drawn through any 
particular chute. There was a conflict of évidence as to whether 
the boss was authorized to employ and discharge men at work under 
him. Plaintiff, who was at work on the top of a pile of rock, cover- 
ing the head of ^ chute, was injured by being drawn through the 
chute with the rock. There was a conflict as to whether, on the 
occasion in question, the boss notifled plaintiff that the chute was to 
be drawn. The trial court left the question as to whether or not 
the boss was a fellow servant with plaintiff to the jury. It was 
heldby the appellate court that this course was a proper one, and, 
as the jury found for the plaintiff, that they must, necessarily, hâve 
determined that the boss and plaintiff were not fellow servants. 
Some parts of the opinion seem to sustain counsel's contention, but, 
taken as a whole, and considering the différences between the duties 
imposed on the boss in that case, who, to ail intents and purposes, 
was a vice principal, and the duties imposed on the person whose 
business it was to give the warning signal in this case, I do not 
think that it is authority for his proposition. The court refers to 
the character of the "boss" and his relation to the plaintiff as f ollows : 

"Did the court err In refusing to Instnict the jury to flnd a verdict for de- 
fendant? The flrst and most important question is whether Finley, the night 
boss of the shift of workmen employed at the mine, was a fellow servant 
of the plaintiiî. Pinley's duties were to see that the men did their work, to 
direct them where to work, and to notify them when rock was to be drawn 
from the chutes. It was the duty of plaintiff to obey Finley's orders. Finley 
was his boss. Those questions are undisputed." 

It was held that the court below did not err. 

In the case at bar, libelant was injured through the négligence of 
a person who was in so sensé a "boss" or vice principal. He was a 
coemployé, the danger from whose négligence was as obvions and 
as great as from that of those who were working with the plaintiff 
in the hold of the vessel. Eailroad Co, v. Baugh, 149 U. S. 368, 13 
Sup. et. 914. 

The case of Railroad Co. v. Charless, 7 U. S. App. 359, 2 C. C. A. 
380, and 51 Fed. 562, is also referred to as authority for libelant's 
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contention. But in that case the plaintiff was a laborer employed 
by tlie railroad cOmpany, who was injured by tlie inability, because 
of a defective brake, to stop a hand car, on wMcli he was engaged 
in the performance of bis duty, in time to prevent a collision witb 
a freigbt train. The hand car was in charge of the section boss of 
the Company at the time of the accident, and was being run at a 
high rate of speed. The complaint also alleged that the telegraph 
operator at Cheney negligently f ailed to notify the plaintiff and his 
coemployés that, in going west on the section at that time, they 
would meet a freight train going east; and that the conductor and 
engineer of the freight train were négligent in running their train 
at great speed; and that the f allure of défendant, through its agents, 
to use ordinary care in thèse particulars, was the proximate cause 
of the in jury to the- plaintiff. The amended answer admitted that 
it was the duty of the company to f umish its employés engaged in 
maintaining its track and roadbed with information concerning the 
movements of trains over the sections on which they were employed. 
A demurrer had been interposed to the complaint, on the ground 
that it did not state facts sufftcient to constitute a cause of action, 
which was overruled. This was assigned as error, but the circuit 
court of appeals declined to disturb the ruling of the trial court. 
With respect to the employer's duty to f urnish correct information 
concerning the movements of its trains, as set forth by the com- 
plaint in that case, the court said that it was a direct, positive duty 
which the company owed to such of its employés as were exposed 
to danger by the movement of trains. There is nothing in the 
opinion which supports libelant's contention that a mère coemployé, 
through whose négligence another employé is hurt, is a vice prin- 
cipal simply because he fails to give a certain warning signal, by 
reason of which négligence a place of work, otherwise safe, is ren- 
dered dangerous, and injury results. 

In Eailroad Co. v. Holcomb, a décision of the appellate court of 
Indiana, reported in 36 N. E. 39, it appeared that plaintiff, a car 
repairer, at work on defendant's repair track, was struck by a car 
pushed by a switch engine, which came on the track without his 
knowledge, because no notice was given of the approach of the train 
by the brakeman, the person who had been charged with that duty. 
It seems that the brakeman had other duties to attend to, and that 
his attention was principally devoted to them. It was held that, 
although the company had furnished adéquate rules and régulations 
to notify car repairers of the approach of trains, yet that, as no proper 
means to carry out such rules had been made, the company was 
liable. It was held, therefore, not error for the trial court to refuse 
to give an instruction which directed the jury that, if the company 
had provided rules that notice should be given, it had fully dis- 
charged its duty to plaintiff. The court said : 

"It was the duty of appellant to make reasonable and adéquate rules for 
the protection of Its workmen. To requlre actual notice to the workmen, 
as in this rule provided, is certainly good, so far as It goes; but we are not 
prepared to say, as a matter of law, that this was ail that was necessary. 
It was as much the duty of the company to provide reasonably adéquate 
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means for glvlng the notice as to requlre It to be glven. The case In hand 
fumishes an apt Illustration of the inadequacy of such a rule; the brake- 
man havlng devolved upon him this duty only as an Incident to the principal 
duties of hls position, and performing this duty in a perfunctory, halfwày 
manner, hls attention belng really glven to other matters." 

The inapplicability pf this state of facts to the case at bar is évi- 
dent. Hère, the employer did furùish adéquate means to give the 
required signal. He did détail a i)erson whose duty it was to give 
the waming; and this person was, presumably, compétent and able to 
discharge that duty, nothing to the contrary having been shown. 
Furthermore, there was not the slightest intimation at the hearing 
that his duties were so numerous or exacting, or that he was other- 
wise 80 engaged, that he could not attend to the giving of the sig- 
nais in a careful and proper manner. In the case just cited, the court, 
further on in its opinion, does give expression to views of the law 
which would seem to sustain the contention of counsel for libelant. 
But, after a careful reading of the opinion as a whole, I hâve corne to 
the conclusion that thèse remarks were intended to be made with réf- 
érence, and shonld be considered in subordination, to what the court, 
in the flrst of its opinion, deems to be the liability of the master in 
not furnishing adéquate means to give the requisite warnings. The 
employer, undoubtedly, is under the positive duty of not only provid- 
ing a compétent person to give signais or warnings, wheh such a 
course is necessary in order to avert accidents and injury, but he must 
also provide a person whose duties are of such a nature that he can 
fuUy, properly, and carefuUy discharge the added duty of giving 
warnings. Obviously, the employer is not f ulfiUing his whole duty 
to Ms employés in detailing another employé to attend to signais or 
give warnings when the latter is so handicapped with other work 
that he cannot fully and properly discharge the duty of giving signais 
or warnings. Under this state of the facts, I cannot agrée with 
counsel for libelant that that case is an unequivocal afiarmance of the 
■ doctrine contended for. The same observation may be made with 
référence to the remainder of the cases cited by him, and it is unnec- 
essary to review each authority ref erred to. 

In my judgment, the libelant in this case was injured through the 
négligence of a coemployé, who, in law, is deemed to be a fellow serv- 
ant, and not a vice principal. The employer discharged his full duty 
towards libelant when he provided a compétent person to give the 
warning signais. Having done that, his responsibility for any injury 
sustained through the négligence of such coemployé to libelant was 
protected by the gênerai rule which exempts employers from liability 
for injuries sustained through the négligence of fellow servants. 
Libelant, by his contract of employment, impliedly assumed ail the 
ordinary risks of the business in which he was engaged, among which 
the négligence of fellow servants is recognized as one of the risks. 

As was well said in Steamship Co. v. Merchant, 133 U. S. 375, 379, 
10 Sup. et. 397: 

"The case, therefore, falls wlthln the well-settled rule, as to which it is 
unnecessary to cite cases, which exempts an employer from liability for in- 
juries to a servant Caused by another servant, and does not fall wlthln any 
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exception to that nile whlch destroys the exetnptlon of the employer wben 
hl8 own tiegligence contrlbutes to the Injury, or when the othér servant oc- 
cuples such a relation to the Injured party, or to hls employaient. In the 
course of whlch hig InJury was recelved, as to make the négligence of Bucb 
servant the négligence bf the employer." 

Wîiile thé unfôrtunate accident to libelant cannot be too mnch de- 
plored, still the rules of law on this subject are well settled, and must 
be maintaiaed. The libel will theref ore be dismissed. 



UNITED STATES v. CHINA & JAPAN TEADING CO., Limited. 

(Circuit Court of Appeals; Second Circuit. January 16, 1890,) 

L O0STOM8 DnTiBa— QiAST Umbrellas— Act Oot. 1, 1890. 

"Giant umbrellas," belpg many-colored, fantastlc&Uy decorated articles, 
of huge size, eovered ■v^lth paper, in the form of utab'rellas, but not used 
or intended for use as such, are dutiable under paragraph 426 of the 
tariff act of October 1, 1890, as manufactures of paper, and not under 
paragraph 479, as umbrellas. 66 Fed. 733, attirmed. 

S. Samb— Basiboo . Blinds and Scrolm. 

Bamboo scroHs for wali décoration and bamboo blinds for wlndow 
Bhades, eOmposed of strips of bamboo, joihéd together by cords, are duti- 
able under paragaph 230 of the tariff act of October 1, 1890, as manu- 
factures of wood. 66 Fed. 733, reversed; 

t. CosToMs Administrative Aot— Praoticb — Failurb oï Appbllant to Ap- 

'PEAR. ,.i ■ ',; 

It seems that if an importer, who bas anpealed to the board of gén- 
éral appraisèrs f rom the décision of the collector as to the classification 
of merchandise, fails to appëar pursuant to such board's notification to 
show cause why. the action of the collector should not be aflif med, the 

, boai-d is entirely; justified in affirming the collector'e décision, without 

, regard to its cprtectness. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Î^Tew Yorlt. 

This was an appeal from the décision bf the circuit court (G6 Fed. 
733) reyersing the décision of the board of gênerai appraisèrs concern- 
ing certain goods imported by the China & Japan Trading Company, 
Limited. Affirmed in part, and reversed in part. 

Wallace MacFarlane, U. S. Atty., and Henry 0. Platt, Asst U. S. 
Atty., for the United States. 
W. B. Coughtery, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This case involves the proper classi- 
fication for duty under the tariff act of October 1, 1890, of importa- 
tions consisting of (1) giant umbrellas, made of paper, and (2) bamboo 
blinds and scroUs, composed of strips of bamboo, joined together by 
cords, upon which are stencil décorations of various designs. 

The umbrellas were classiûed for duty under the foUowing pro- 
vision: 
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"470. Umbréllas, parasols and sunshades, covered wiih sllk or alpaca, 55 
per centum ad valorem; If covered with other materlal, 45 per centum ad 
valorem." 

By the protest of the importer, it was insisted that they were 
dutiable under the provision whicti reads as f ollows : 

"425. Manufactures of paper, or of wliich paper is the componeat material 
of chief value, not Specjally provlded for in thls act, 25 per centum ad 
valorem." 

The blinda and scrolls were classified for duty under the following 
provision : 

"230. House and cabinet fumiture of wood, wholly or partly finished; 
manufactures of wood, or of which wood is the component material of chlef 
value, not specially provlded for in this act, 35 per centum ad valorem." 

By the protest of the importer, it was insisted that they should 
hâve been classified under the provision reading as f ollows: 

"460. Manufactures of bone, chip, grass, hom, India rubber, palm leaf, 
straw, weeds or whalebone, or of which thèse substances, or either of them, 
is the component material of chlef value^ not specially provlded for in this 
act, 30 per centum ad valorem." , 

The board of gênerai appraisers afflrmed the décision of the col- 
lecter as to ail the importations, and, upon appeal by the importer to 
the circuit court, that court reversed the décision of the board. 

The so-called "umbréllas" are a màny-colored, fantastically deco- 
rated article, imported from Japaû and China, of huge size, the 
frame of which is covered with paper, the paper being the component 
material of chief value in the article. It resembles the ordinary 
umbrella, substantially as the miniature ones similarly made, and im- 
ported from the same Countries, which are used by women for hair- 
pins, resemble parasols. No one prétends that they are the umbrella 
of trade and commerce, and dealers in those articles do not keep 
them. They are called "umbréllas" for convenience, but they are 
not used or designed for use as such. They might as appropriately 
be called "rainbows." 

Notwithstanding thèse articles were improperly classified by the 
collecter, the board of appraisers was entirely justiûed in afflrming 
his décision. It appears from the record that the board afflrmed 
the coUector because the importer failed to appear pursuant to its 
notification to show cause why the action of the collecter should not 
be afflrmed. The whole scheme of the customs administrative act 
would be defeated if the importer who complains of the action of the 
collector can obtain a review of that action by the circuit court with- 
out first resorting to the board of gênerai appraisers, and obtaining 
its décision upon the facts and the law of the case. The point, 
however, does not seem to hâve been presented for the considération 
of the circuit court, has not been argued in this court, and is not sug- 
gested in the assignments of error. Consequently, we are not called 
upon to consider it. As in other respects, as to thèse importations, 
the décision of the circuit court is correct, it should be afârmed. 

The scrolls in controversy are used for wall décorations, and the 
blinds for window shades. Whether they are house f urniture or not 
v.7lF.no.6 — 55 
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we need not inquîre. They are made of bamboo, eut into strips, 
fàstened together, and bamboo is tbe component material of chief 
value in the articles. The theory of the circuit court was that 
bamboo isa grass, and that the articles consequently were manu- 
factures of grass. That bamboo is a plant of the family of grasses, 
growing in tropical countries, is not open to doubt But, in ordinary 
signification, and according to commercial understanding, it is wood 
when of such size as to be sufflciently hard and durable for use as 
wood is used. It is used for walking sticks and umbrella handles, 
fishing rods, and many other purposes, when it is of comparatively 
small size. When of larger size, it is a favorite material for fancy 
house f urniture, and is sometimes used for building purposes. Bam- 
boo articles are commonly dealt in by dealers in wooden ware. In 
enumerating unmanufactured woods, and placing them in the free 
list of the same tartff act, congress included bamboo as foUows: 

"756. Woods, namely, cedar, Ugnum-vltae, lancewood, elxjny, box, grana- 
dlUa, mahogany, rosewood, satinwood, and ail forma of cabinet woods; in 
the log, rough or hewn; bamboo and rattan unmanufactured, briar-root or 
briar-wood, and slmllar woods unmanufactured, or not furtber manufactured 
than eut Into blocks sultable for the articles Into which they are Intended to 
be converted; bamboo, reeds, and sticks of partrldge, hair-wood, pimento, 
orange, myrtle, and other woods not otherwlse speclally provlded for In thls 
act. In the rough, or not further manufactured than eut Into lengths sultable 
for sticks for umbrellas, parasols, sun-sbades, whlps, or walking canes." 

Thus, it is apparent that congress regarded bamboo as wood for 
the purposes of the act 

We conclnde that the circuit court was in error, and that thèse 
articles should hâve been classifled as manufactures of wood. The 
décision of the circuit court is accordingly reversed. 



UNITED STATES V. PRBSBYTBRIAN HOSPITAL. 

(Circuit Court of Appeals, Second Circuit. January 16, 1896.) 

No. 1,731. 

CUBTOMS DtTTIES— SCIBNTÏFIO INSTRUMENTS— ACT OCT. 1, 1890. 

The term "scientiflc instruments," In the free list of the tarlff act of 
October 1, 1890, Is intended to refer to the intrinsic character of the thlng 
imported Itself, and not nécessarily to the nature of the use for which 
It is prlmarily designed or In which It is prlncipally employed. and to 
apply to an instrument which Is sometbing more than a mère mechan- 
Ical tool, and which embodies some scientiflc conception. Accordingly, 
lield, that the mère faet that imported articles were designed for use by 
physicians and surgeons was not sutlicient to bring them within the cate- 
gory of scientiflc instruments. 

Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal from the décision of the circuit court revers- 
ing the décision of the board of gênerai appraisers concerning cer- 
tain articles imported by the Presbyterian Hospital in the city of 
New York. Reversed. 



UNITED STATES V, PBESBYTERIAN HOSPITAL. 867 

Wallace MacFarlane, U. S. Atty., and James T. Van Rensselaer, 
Asst U. S. Atty., for the United States. 
Stephen G. Clarke, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This case involves the proper classi- 
fication for duty under the tarijï act of October 1, 1890, of certain 
articles imported by an institution established for educational pur- 
poses, as well as for a hospital. The articles were imported, not for 
sale, but for the use of the institution in connection with its clinics 
and training school, and were adapted for use by physicians and 
surgeons in the treatment of diseases or physical injuries. They 
were classifled for duty by the collecter as "manufactures of glass," 
and ''manufactures of glass and métal, métal chief value," under the 
provisions of the act flxing the duty upon such manufactures at 60 
and 45 per centum ad valorem, respectively. By the protest of the 
importer it was insisted that they were exempt from duty under 
the provision of the free list which reads as follows: 

"FhUosophlcal and sclentiflc apparatus, Instruments and préparations, stat- 
uary, casts o( marble, bronze, alabaster or plaster o£ paris; paintings, draw- 
Ings and etchings speclally Imported In good falth for the use of any So- 
ciety or Institution incorporated or establislied for religious, philosopliical, 
educational, sclentiflc or llterary purposes, or for encouragement of the fine 
arts, and not intended for sale." i 

The board of gênerai appraisers, afflrmed the action of the col- 
lecter, being of the opinion that the articles were neither philosoph- 
ical hor sclentiflc apparatus or instruments, but were mechanical in- 
struments, implements, etc., designed for the use of physicians and 
surgeons in the practice of their profession. Upon appeal the cir- 
cuit court was of opinion that the articles, being designed for use 
in médical science, were within the provision of the free list, and 
reversed the décision of the board. 

The question which we hâve to décide is whether such articles are 
"sclentiflc instruments," within the meaning of the provision. The 
term is a very vague one, and there is nothing in the context or in 
the previous législation of congress which assists in ascertaining its 
précise signiflcance. If astronomical instruments, nautical, sur- 
gical, musical, or varions other kinds of instruments, had been ehu- 
merated, there would be no difQculty in classifying them. We 
should understand them to include any of those instruments origi- 
nally adapted for and commonly used by astronomers, musicians, 
etc., in the pursuit of their vocations. Under a former tariff act, 
which imposed a duty upon "philosophical apparatus and instru- 
ments," it was said by the suprême court that many instruments 
"merely mechanical are constantly used as aids in carrying on obser- 
vations and experiments of a philosophical character"; and it was 
held, in substance, that only such were within the enumeration as 
were more commonly used in philosophical observations and experi- 
ments, as distinguished from those more commonlv employed in the 
arts. Robertson y. Oelschlaeger, 137 U. S. 436, if Sup. Ct 148. By 
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analogy,4t mîglit be said that a scientific instrument is one which is 
primàrily adapted for the use of, and principally used by, the pro- 
fessors of science in experiment or démonstration, or by the practi- 
tioners in any of those branches of applied science which in strict 
définition are arts. But the term "philosophical apparatus and in- 
struments" is more explicit than the term in question. If congress 
had intended to exempt from duty ail professional apparatus and 
instruments, it could hâve made such a provision, and the meaning 
would bave been intelligible. The term "scientific instrument" does 
not describe one apperta>ining to any particular vocation or profes- 
sion. It suggests an instrument which is something other than a 
mère mechanical tool or appliance, however peculiarly adapted to 
use it may be in scientific labors; one which, bécause it embodies 
some scientific conception, would attract the interest of learned 
minds; something as distinct from the ôrdinary mechanical instru- 
ment as is the scientific toy from ordinafy toys. There are many 
instruments which are. designed for use, and Which are principally 
used in the practice of the learned prof essionsj which are not scien- 
tific instruments in" common acceptation. Among the articles in 
controversy were some ôrdinary métal tubes; a wire mask, covéred 
with flannel, iand some glass spools for holding wound catgut. 

We tïiink the term "scientific instrument" is intended to refer to 
the intripsic charàcter of tbe thing itself, and means any instrument 
which, in ôrdinary définition or the acceptation of experts, would 
fallwithin that category;, and that, in cases arising under the stat- 
ute, what is or what is not such an instrument is to be determined 
as a question of fact, according to the nature of the thing itself , and 
not necessarily according to the nature of the use for which it is pri- 
màrily designed pr in which it is principally employed. 

In this case the board of gênerai appraisers hâve found as a fact 
that the articles in question are not scientific instruments, but are 
mechanical ones, designed for the use of physicians and surgeons in 
the practice of th,eir profession. It is apparent, however, from the 
opinion of the board, that this finding, although stated to be one of 
fact, is a finding of law, based upon the theory that mechanical and 
professional instruments are synonymous terms. The évidence in 
the record indicates that, with the exception of the tubes, the mask, 
and the glass spools, the articles are "scientific instruments" within 
the meaning of the statute, as we hâve interpreted it. We, cannot 
accept the view taken by the judge of the circuit court, that ail of 
the articles in controversy were exempt from duty because they 
were made for the use of physicians and surgeons in ;the practice of 
their profession, although we agrée with him that congress, by add- 
ing the term "scientific" to the enumeration in former acts of "philo- 
sophical apparatus and instruments," intended to enlarge the cat- 
egory of f avored articles. 

The décision of the circuit court must, accordingly, be reversed. 
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OPPENHEIMER v. UNITED STATES. 

(Circuit Court ot Appeals, Second Circuit January 16, 1806.) 

OcrSTOHS DtJTIBS— COTTON Chenili-e Hoods— Act Oct. 1, 1890. 

Hoods made of cotton clienille are ciutiable under paragraph 351 of tha 
tariff act of October 1, 1890, as goods manufactured of cotton chenille, and 
not under pai-agraph 349, as clothlng ready made, composed of cotton, 
not gpecisily provided for. 66 Fed. T40, alîirmed. 

Appeal from the Circuit Court of tàe United States for the South- 
ern District of New York. 

Thls was an appeal from the décision of the circuit court (66 Fed. 
740) afiQrming the décision of the board of gênerai appraisers, con- 
cerning certain goods imported by Herman Oppenheimer. AfSrmed. 

Edwin B. Smith and Benj. Barker, for appellant. 
Wallace MacFarlane, tJ. S. Atty., Henry D. Sedgwick, and Hrairy 
C Plati, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CUSIAM. The importations in controversy, manufactures 
of cotton chenille, consisting of hoods, popularly known as "fascinat- 
ore," an article of women's wearing apparel, were classifled for duty 
by the collector under the provision of the tariff act of October 1, 
1890, which reads as follows: 

"351. Chenille eurtalha, table covers, and ail goods manufactured of cotton 
chenille, or of which cotton chenille forma the component material of chief 
value, 60 per centum ad valorem." 

By the importer's protest it was insisted that they should hâve 
been classifled under that provision of the act which reads as follows; 

"349. Clothlng ready made, and articles of wearing apparel of every de- 
scription, handkerchiefs, and neck-tles or neck-wear, composed of cotton or 
other vegetable fibre, or of which cotton or other vegetable fibre Is the com- 
ponent material of chief value, made up or manufactured wholly or in part 
by the tailor, seamstress or manufacturer, ail of the foregoing not specially 
provided for in this act, 50 per centum ad valorem." 

Chenille is a yarn made from cotton cloth by a process which in- 
volves considérable labor. Manufactures of chenille are subjected 
to a higher ad valorem duty than any other cotton products in the 
cotton schedule, and the articles of wearing apparel of that schedule 
are subjected to the next higher ad valorem duty. Varions provi- 
sions of the act demonstrate that congress did not intend to prescribe 
a lower duty upon wearing apparel than upon the material of which 
it is made. Thus, woolen wearing apparel is taxed per pound 4^ 
times the duty imposed on a pound of unwashed wool of the first 
class, and, in addition, 60 per centum ad valorem (paragraph 396); 
linen wearing apparel is taxed at 55 per centum ad valorem (para- 
graph 373) ; while the manufactures of flax not specially provided for 
are taxed at 50 per centum ad valorem (paragraph 371); silk wearing 
apparel is taxed at 60 per centum ad valorem (paragraph 413); while 
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the manufactures of silk not specially provided for are taxed at 50 
per centum ad Talorem (paragraph 414). So cotton wearing apparel 
is taxed at 50 per centum ad valorem (paragraph. 349); wWle ail 
manufactures of cotton not specially provided for are taxed at 40 per 
centum ad valorem (paragraph 355). It will be observed that the 
chenille provision does not contain the qualifying words "not other- 
■wise provided for," and thus is in its phraseology absolute and exclu- 
sive. On the other hand, the wearing-apparel provision is qualified 
by the words "not specially provided for in this act," thus evincing 
the intention of congress to except some articles of cotton wearing 
apparel from the gênerai enumeration. 

The two provisions can be consistently read together so as to sub- 
ject the articles of wearing apparel composed of cotton, etc.,to a duty 
of 50 per centum ad valorem, except when, being composed of cotton 
chenille, they are otherwise provided for. We think they should be 
read in this way, and the décision of the circuit court is accordingly 
afflrmed. 



LAHEY et al. V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. January 16, 1896.) 

1. CusTOMS ÛOTIBS— Classification— Tambouebd Sabh Curtains. 

Tamboured sash wlndow curtaius, of cotton, In the pièce, wliich reqnlre 
only cuttlag and hemming to make them tectinlcally window curtains, 
were dutiable, as slmllar articles to lace window curtains, under para- 
graph 373 of tlie act of October 1, 1890, and were not classiflable under 
the "countable clauses" of the cotton schedule (paragraphs 344-348), or as 
manufactures of cotton not specially provided for under paragraph 255. 

2. Same— Tamboured Cotton Pjllow Shams. 

Tamboured plllow shams, consisting of a fine cotton fabrlc, omamented, 
wlth figures aud designs in tambour worls:, in gênerai appearance very 
iilse embroidery, were dutiable at 60 per cent ad valorem, under the de- 
scription, "other slmllar tamboured articles," contalned In paragraph 373 
of the act of October 1, 1890, and not at 40 per cent under paragraph 
355. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal by Lahey & Duncan from a décision of the 
board of gênerai appraisers, sustaining the action of the collector 
of the port of New York in respect to the classification for duty of 
certain imported goods. The circuit court afflrmed the décision of 
the board of gênerai appraisers, and the importers appealed to this 
court. 

Albert Comstock, for appellants. 

James T. Van Eensselaer, Asst. U. S. Atty., for appellee. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The appellants imported, in March 
and April, 1893, into the port of New York, tamboured cotton pillow 
shams, and also tamboured cotton or musiin sash curtains in the 
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pièce. Duty was assessed by the collecter upon ail thèse goods at 
60 per centum ad valorem, under paragraph 373 of the tariff act of 
October 1, 1890, That paragraph reads as follows: 

"Laces, edgings, embrolderies, insertlngs, neck ruffllngs, nichings, trim- 
mlngs, tuckings, lace wlndow-curtalns, and other similar tamboured arti- 
cles, and articles embroidered by hand or machinery, embroidered and hem- 
stitched handkerchiefs, and articles made wboUy or in part of lace, rufflings, 
tuekings, or ruchlngs, ail of the above named articles, coœposed of flax, 
jute, cotton, or other vegetable flbre, or of wMch thèse substances or either 
of them, or a mixture of any of them is the coœponent material of chief 
value, not spedally provlded for in this act, sixty per centum ad valorem: 
provided, that articles of wearing apparel, and textile fabrics, when em- 
broidered by hand or machinery, and whether speclally or otherwise provided 
for in this act, shall not pay a less rate of duty than that fixed by the re- 
spective paragraphs and schedules of this act upon embrolderies of the 
materials of vs^hich they are respeetively composed." 

The importers protested against the action of the collector, upon 
the ground that the pillow shams were dutiable at 40 per cent., un- 
der paragraph 355 of the same act, and that the curtains or curtain 
material were dutiable at the rates respeetively applicable thereto, 
in accordance with paragraphs 344 to 348 of the same act, or at 40 per 
cent, under said paragraph 355. 

Paragraph 344, which is the first paragraph of the "countable 
clauses" portion of the cotton schedule, and which sufflciently illus- 
trâtes the character of those clauses, is as follows: 

"Cotton cloth, not bleached, dyed, colored, stained, painted, or printed, and 
not exceeding flfty threads to the square Inch, eounting the warp and flUing, 
two cents per square yard; if bleached two and one-half cents per square 
yard; If dyed, colored, stained, painted, or printed, four cents per square 
yard." 

Paragraph 355 is as follows: 

"Cotton damask, in the pièce or otherwise and ail manufactures of cotton 
not speclally provided for In this act, forty per centum ad valorem." 

The board of gênerai appraisers sustained the action of the col- 
lector, and the circuit court afiSrmed the décision of the board. 

The sash window curtain material is imported in pièces of about 
24 yards in length, and varying from 24 to 50 inches in width. The 
ornamentation by tambouring runs down the two sides of the pièce, 
and does not extend across the ends. Différent Windows need sash 
curtains of différent widths and lengths. Therefore, they are im- 
ported in the pièce, and are eut o£E of the proper size to suit the 
requirements of the consumer, and, when hemmed, are ready for 
use. An article which is tamboured is not, technically, embroid- 
ered. A tambouring machine is a frame upon which the material 
is stretched, and the tambouring or ornamenting consista in carry- 
ing the thread through the material and bringing it back by one 
needle. In an embroidering machine, one set of needles carries the 
thread in one direction, and it is picked up and carried back by an- 
other set of needles. 

Bearing in mind that, sometimes, tamboured window curtains, 
not in the pièce, but separate articles, are imported, the chief ques- 
tion of fact which was dwelt upon by the appellants, upon this 
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branch of the case, was wliether the merchandise was sash curtains 
or curtain material. One of the appellants, in reply to his counsel's 
inquiry whether the goods were curtains in the condition in which 
they were imported, bluntly replied, "I can't give you any further 
explanation than that the article is known and called a 'sash cur- 
tain.'" Upon his attention being further called to a distinction 
between curtains and curtain stuff, he said, "It is curtain material." 
The almpst exclusive use of the goods is for sash curtains, though 
they are sometimesused for draperies, or curtains hanging from a ring 
or hook over a bed. We do not think that it is of importance, for the 
purpose of classification under the act of 1890, whether the merchan- 
dise is called sash curtains, or sash curtains in the pièce, or sash cur- 
tainmaterial. Theyare,infact,sashcurtains,whichare imported in the 
pièce for the sake of economy, and the convenience both of the im- 
porter and the consamer, are thereafter eut into the desired lengths, 
and, when eut, simply require hemming. Paragraph 373 treated of 
embroideries niore elaborately than the preceding acts had donc, 
and its intent was to place a high duty upon cotton, jute, and flax 
articles, and textile fabrics which were embroidered. But, in or- 
der that tamboured articles, similar to any of those which were par- 
ticularly enumerated, should not escape upon the ground that tam- 
bouring and embroidering were différent mechaniçal processes, or 
that commercial désignations existed which placed a distinctive 
meaning upon laces and the other specifled articles, the clause, "and 
other similar tamboured articles," was inserted after the spécifie 
enumeration. It is not doubted that tamboured detached sash cur- 
tains are similar articles to lace window curtains, and, in our opin- 
ion, tamboured sash window curtains in the pièce, which require 
only cutting and hemming to make them, technically, window cur- 
tains, are similar articles to lace window curtains. The differen- 
tiation which would take this tamboured merchandise out of para- 
graph 373, because sash curtains in the pièce are not similar to em- 
broidered or lace window curtains, is not warranted by the broad 
scope of the paragraph. 

The pillow shams were a fine cotton fabric, ornamented with fig- 
ures and designs in tambour work, in gênerai appearance very like 
embroidery, and are ornamental articles designed to drape a pillow 
or a bed. The appellants urgently direct the attention of the court 
to the coUocation of the clauses in the paragraph, and that the 
clause, "other similar tamboured articles," précèdes "articles em- 
broidered by hand or maohinery," and, therefore, must be limited 
to articles similar to those speciflcally described. Assuming that 
the tamboured article must be similar to those which are specifled, 
and which précède the clause in question, a libéral construction is 
to be given to the word "similar," in order to carry into effect the 
intent of the paragraph. It was not the idea of congress to tie 
down dutiable tamboured articles, under this paragraph, to a close 
and exact similarity to those which are speciflcally named, and to 
broadly include ail embroidered articles. Besides, the terms "laces" 
and "embroideries" hâve a wide scope; and, undoubtedly, classes 
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of lace articles and embroidered articles wMch are called "embroid- 
eries" resemble closely tbe ornamented draperies which. are cover- 
ings far the pillow. The case of Hedden v. Eobertson, 151 U. S. 520, 
14 Sup. et. 434, bas no controlling relation to tbe question bere. 
Tbe question in tbat case was wbether tbe woven cloth known as 
"Madras Mulls" was dutiable under the "countable clauses," or as 
manufactured cotton not specially enumerated or provided for. The 
embroidery paragraph had no part in the controversy. If para- 
graph 373 did not apply to the merchandise which is tbe subject of 
this suit, then the conclusion of tbe suprême court in the Hedden 
Case would become important. 

The décision of the circuit court is afflrmed. 



GODILLOT V. AMERICAN GKOCBKY 00. 
(Circuit Court, D. New Jersey. January 25, 1896.) 

TbADE-MabK— MoNOQRAM. 

, One Alexis Godillot adopted a trade-mark conslating of the letters "A. 6." 
combined in a monogram, and used same for many years on groceries 
made by lilm in France, and sold by him, and others under him, In the 
United States. In 1884 he sold the right to use the trade-mark In the 
United States to T. W. & Go., and such right afterwards passed to their 
successors, the T.-W. Co. In 1894 a receiver of the T.-W. Co. resold the 
right to Godillot Afterwards the stock In trade of the T.-W. Co. was 
sold to the American Grocery Co., which began business at the former 
stand of the T.-W. Co., and adopted a mark conslsting of the letters "A. G. 
Co." in a monogram slmilar to GodlUot's, which It applied to clgars and 
colïee, and clalmed the right to use, wîthout restriction, in Its business of 
dealing in groceries. Beid, that the American Grocery Co. sbould be re- 
strained from using such monogram. 

H. Aplington, for complainant 
J. C. Clayton, for défendant 

' ACHESON, Circuit Judge. Courts of equîty interfère by înjunc- 
tion to protect trade-marks, upon the ground tbat the plaintiff bas 
a valuable interest in the good will of bis trade, and that a rival 
mercbant or manufacturer shall not be permitted, by tbe use of tbe 
plaintiflt's symlrol, to palm off bis own goods to purchasers as those 
of the plaintiflf. McLean v. Fleming, 96 U. S. 245. To entitle a 
plaintiff to an injunction, it is not necessary that a spécifie trade- 
mark bas been infringed; for, irrespective of a technical question of 
trade-mark, a défendant has no right, by imitative devices, to de- 
ceive purchasers, and thus induce them to believe that tbey are buy- 
ing the goods of the plaintiff. Id.; Coats v. Thread Co., 149 U. S. 
562, 13 Sup. et. 966. As to the degree of similarity necessary as a 
ground for an injunction, no précise rule, applicable to ail cases, 
can be formulated; but the décisions agrée tbat it is enough if the 
resemblance is so close that purchasers exercising ordinary caution 
are likely to be misled. In McLean v. Fleming, supra, the court (cît- 
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ing Gorham Co. v. White, 14 Wall. 511) said: «Two trade-marks are 
substantially the same, in légal contemplation, if the resemblance 
is such as to deceive an ordinary purchaser, giving such attention to 
the same as such a purchaser usually gives, and to cause Mm to pur- 
chase the one, supposing it to be the other." The resemblance need 
not be such as would deceive persons who should see the two marks 
placed side by side, Seixo v. Provezende, 1 Ch. App. 192, 193. 
"Similarity, not identity," said Judge Bradley in Oelluloid Manuf g 
Co. V. Cellonite Manuf g Ce, 32 Fed. 94, 97, "is the usual recourse 
when one party seeks to beneflt himself by the good name of an- 
other. What similarity is sufficient to eflfect the object has to be 
determined in each case by its own circumstances. We may say, 
generally, that a similarity which would be likely to deceive or mis- 
lead an ordinary, unsuspecting customer is obnoxious to the law." 
Applying that standard, and considering the nature and circumstan- 
ces of the case, Judge Bradley there held that the name, "Cellonite 
Manufacturing Company," was sufflciently similar to that of the 
"Celluloïd Manufacturing Company" to amount to an infringement 
of the latter trade-name. 

The material facts of the présent case are thèse: Nearly 40 years 
ago the plaintifif, Alexis Godillot, Jr., devised and adopted as a 
trade-mark a monogram composed of the letters "A" and "G" taste- 
fully combined. "ftiereafter this trade-mark was constantly used 
in the United States by the plaintifif, and by others acting under 
him, upon and in connection with the sale of groceries, food prod- 
ucts, and kindred articles. During the whole of the named period, 
and dowm to the présent time, the plaintiff has owned and conducted 
factories in France in which fancy groceries were and are prepared 
for market in the United States and elsewhere; and in connection 
with this trade the plaintifif has uninterruptedly used, and is now 
using, said trade-mark. This trade-mark has been printed in différ- 
ent colors and sizes upon labels which hâve been applied to boxes, 
cases, and other packages of goods, and has been impressed in glass 
bottles, pottery, tin boxes, etc., containing merchandise, and it has 
become well and favoraby known in the trade hère and abroad. lu' 
the year 1884 the plaintiff sold to Thurber, Whyland & Co. said 
trade-mark for use in the United States, and the interest of that 
firm in the trade-mark afterwards passed to its successor in the gro- 
cery business the Thurber- Whyland Company, On April 30, 1894, 
the receivers of the last-named company resold and conveyed to the 
plaintiff the interest in the trade-mark which he had sold to Thurber, 
Whyland & Co. Since the date of this reçonveyance the plaintifif 
has been engaged in the city of New York in the grocery business, 
and has been using therein said trade-mark. After the plaintiff 
had become reinvested with the whole title to the trade-mark, on 
June 29, 1894, the receivers of the Thurber-Whyland Company sold 
the goods of that company to Thomas H. Wentworth, Jr., who sub- 
sequently sold and transferred the same to the défendant corpora- 
tion, the American Grocery Company, and that company has since 
been engaged in the grocery business in the city of New York, in 



GODILLOT ». AMERICAN GKOCEBY CO. 



875 



the same building formerly occupied by the Thurber-Whyland Com- 
pany and its predecessors, and advertises itself as the successor of 
that Company. Before the commencement of this suit the défend- 
ant adopted, and began using in its business, a monogram trade- 
mark composed of the letters "A" and "G" and "Co.," and the évi- 
dence shows that it has already applied the same to a brand of cigar, 
a brand of whisky, and upon a calendar advertising a particular 
brand of coffee; and it is aiso proved that the défendant intends to 
use the same upon its letter heads and other stationery, and as its 
corporate seal, and the défendant hère asserts its right to use said 
monogram as its trade-mark in its business generally. 

The above-cited adjudications — including the case of Gorham Go. 
V. White, 14 Wall. 511 — lead to the conclusion that the plaintiff is 
entitled to an injunction to restrain the use by the défendant of the 
trade-mark it has adopted. I think that there is substantial identity 
between the two trade-marks, within the meaning of the authorities. 
To say the very least, an unsuspecting purchaser would probably be 
misled. It may be, indeed, that, when the two monograms are laid 
side by side for inspection, they are distinguishable from each other. 
But, as we hâve seen, this is not the true test of infringement. If 
it were, then no trade-mark would be safe from piracy. The com- 
paratively small letters, "Co.," in the defendant's trade-mark, to the 
eye of a casual observer, might well be taken to be part of the or- 
namentation. There is no good reason for such a close imitation of 
the plaintiff's trade-mark, and no justification therefor. Moreover, 
the circumstances surrounding this case are peculiar, and tend to 
the impugnment of the defendant's good faith. The défendant is 
conducting its business at the old stand where the plaintiff's trade- 
mark was so long used. Practically, it is the successor of the Thur- 
ber-Whyland Company. It has the former customers of that con- 
cern, who were accustomed to regard the A. G. monogram as desig- 
nating the plaintiff's French goods. If the suggestion that the de- 
fendant chose the name "American Grocery Company" with the ul- 
terior purpose of adopting a monogram trade-mark in imitation of 
the plaintiff's trade-mark be rejected, still, even in the use of its 
own name, fair compétition requires that it avoid an unnecessary, 
confusing, and hurtful resemblance to a rival'B long-established 
trade-mark, and this obligation the law will enforce. Chas. S. Hig- 
gins Co. V. Higgins Soap Co., 144 K Y. 462, 39 N. E. 490; Meyer v. 
Dr. B. L. Bull Vegetable Medicine Co., 7 C. O. A. 558, 58 Fed, 884. 

It is a matter of no conséquence that the plaintiff's trade-mark 
registry of November 3, 1874, was for "French Fancy Groceries" 
only. That registered trade-mark is not the foundation of this bill. 
The plaintiff sues upon his common-law trade-mark. Nor is it a 
satisfactory answer that heretofore the plaintiff has not applied his 
trade-mark to any of the three particular articles of merchandise 
upon which the évidence shows the défendant has used its trade- 
mark. Carroll v. Ertheiler, 1 Fed. 688; Collins Co. v. Oliver Ames 
& Sons, 18 Fed. 561. The défendant daims the right to the unre- 
stricted use of its trade-mark. That it intends to exercise that al- 
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leged right to the fullest extent appears, not only by tSe terms of 
its registered trade-mark, but by other proof s. 

The claim that, by virtue of the sale of tbe stock of goods of tbe 
Thurber-Whyland Company by the receivers of that company, an 
Implied license to use the A. G. trade-mark, generally, passed to the 
purchaser, is unfounded. The receivers had previously, for a large 
money considération, sold and reconveyed to the plaintiff ail the in- 
terest which the Thurber-Whyland Company had in the trade-mark. 
When they subsequently sold the stock of goods of the concern, they 
had no right or title in or to the trade-mark, and they did not at- 
tempt to invest their vendee with such supposed license. Of course, 
the purchaser of the goods acquired the right to resell those particu- 
lar goods with the marks they bore, and this no one disputes. Let 
a decree be drawn in favor of the plaintiff. 



NATIONAL eo. et al. v. BELCHE3R.* 

(Clrcujt Court of Appeals, Third Circuit Jauuary 24, 1896.) 

No. 38. 

t Patents— Anticipation — Dupugation of Pabts. 

Where a description of a single traveling cable for controUing the opéra- 
tion of an elevator contalned a suggestion that the devlce might be dupll- 
cated, but without any statenieut or description of a means for uniting 
the two parts into an operative combination, held, that thls was not au 
anticipation of a true combination of two traveling cables, so arranged as 
to make the action of one counterbalance and harmonize with the other. 

t. SAMB— BXPBRIMKNTS OP EXPERTS. 

Evidence by a tralned mechanic that by following the suggestions of a 
prior patent, In respect to the duplication of the devlce therein described, 
he produced without difliculty a deviee substantlally identlcal with that 
of the patent sued on, Is not to be lightly accepted, since, being acquainted 
with the présent art, he would naturally foUow the suggestions thereof, 
or perhaps IntrodUce suggestions of his own mind. 68 E"ed. 665, reversed. 
S. 8ame. 

A patent obtalned by the original and first inventor of a devlce is not 
Invalidated by the fact that he Induced another person, who was about 
to apply for a patent, to delay maJilng'hls application, because he feared 
It might ca'use litigation and delay in thè patent office. 
4. Samk— Prioritt ov Invention— Admissions. 

On a question of priority as between two Inventors, the fact that one of 
thern participated in the application of the other, and took an interest 
undér It, would seem to constitute a conclusive acknowledgement of pri- 
ority. 
fc Samb— Elevators. 

The Reynolds patent. No. 317,202, for a devlce for controlling the opera^ 
tion of elevators, Mld valid, entitled to a reasonably libéral construction, 
and Infringed. 68 B'ed. 665, reversed. 

1 Same. 

The Reynolds patents, Nos. 456,122 and 458,917, for devlces for con- 
trolling the opération of elevators, held vold because of anticipation and 
want of invention. 68 Fed. 665, afllrmed. 

Appeal f rom the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

» Bebearlng denled Marcb 13, 1890. 
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Thîs vras a suit in equity by the National Company and Otis Bros. 
& Co. against Thomas H. Belcher for alleged infringement of cer- 
tain patents relating to devices for controUing the opération of ele- 
vators. Complainants appealed from a part of the decree below 
(see 68 Fed. 665) which declared certain of the patents sued on to 
be void. 

James H. Raymond, for appellants. 
Ernest Howard Hunter, for appellee. 

Before ACHESON, Circuit Judge, and BUTLER and WALES, 
District Judges. 

BUTLER, District Judge, The suit was brought to recover com- 
pensation for the infringement of seven patents; three of them be- 
ing Nos. 317,202, 456,122, and 458,917, granted to George H. Reyn- 
olds, ianother No. 183,055, granted to Philip Hinkle, and another No. 
228,107, granted to Charles R. Otis, ail for imprôvements in ele- 
vators and the means pf operating them. The claim based on two 
other patents included was withdrawn. 

The circuit court sustained the suit as respects the patent to 
Otis, and dismissed it as respects the others named. An appeal was 
taken to so much of the decree as relates to the three Reynolds pat- 
ents. ,' 

Are thèse patents vàlid; and has the respondent infringed them? 

As respects No. 317,202, the first in order of time, the alleged in- 
vention is described as foUows : 

"My invention is applicable to the déviées or hand gear whereby the opéra- 
tion of the change or reversing valve in elevatoi-s is coptrolled by the at- 
tendant In the car or cab, and is applicable to hydraulic or stéam elevators 
in which thèse devices are connected with and serve to shift the main change 
or reversing valve direetly, and also to those hydraulic elevators in which the 
said devices are connected with an auxiliary or pilot valve, and by shifting 
the latter control the admission of water or other fluid to and Its exhaust from 
a conttollihg cylinder or cylinders contalning a piston or pistons, on which 
the water or liquid aets to move the main valve. 

"My invention relates to «levators In wlijch the movement of the valve Is 
accompjished by shifting a lever or hand irear, which is arrangea on the car 
and which occuples a statlonary position relatively to the car as the latter 
rlses and falls. 

"The Invention eonslsts in novel coihbinations of parts hereinafter de- 
serlbed, and pointed ont in the claims." 

The claims read as follows: 

"l.The comblnation, with the car or cab and Its controlling valve, of a 
lever or hand gear on the car or cab, and occupying a statlonary position 
relatively thereto as it travels, sheaves, g, g', and bearings theref or ari-anged 
at the bottom of the shaft and adapted to move upward and downward, 
other sheaves, h, h, at the top of the shaft, flexible connections passing 
around thèse sheaves from the top to the bottom of the shaft and connected 
Bt their one end with the said lever or hand gear on the car or cab, and 
connections between the valve and' the movable bearings for the sheaves, 
g, g', at the bottom of the shaft, through which the movement of the lever 
or hand gear on the car and the rising movement Qf one or other of the 
sheaves, g, g', wiU effiect tlje phiftlng of the Ytdre, substantlally as herein 
de8<a1bed. 
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"2. The çombinatlon, with the car or cab, and Its controlUng valve, of a 
beam fulérnmed at the bottbai of the elevator shaft, connected wIth sald 
valve and provlded with sheaves, g, g" y sheaves, h, at the top ot the elevator 
shaft, a lever or hand gear occupylng a stationary position on the car or 
cab as It travels, ând flexible connections attached g-t thelr ohe end to said 
lever or hand gear and thence passed downward under thé sheaves, g. g', 
then upward over the sheaves, h, and welghted at thelr other end, substan- 
tlally as herein descrlbed." 

In considering the question of validity it is unnecessary to enter 
upon a description of elerators, the means employed to operate them 
or a historical review of the art to which they belong. Prior to 
the Reynolds patent No. 317,202, the operating devices employed 
consisted in some instances of a single stationary cable with its at- 
tachments, in others of two separate stationary cables with their 
attachments, and in others of a single trayeling cable with the nec- 
essary attachments. None of thèse devices seeured complète con- 
trol of the car; and the object of Eeynolds was to accomplish this 
important object. He sought to do it through the introduction of 
an additional travëling cable combined and worked in harmonious 
conjunction with the old oné, by the means and in the manner he 
describes. That he was the flrst to introduce a double cable device, 
so combined and arrangea as to make the action of the one counter- 
balance and harmonize with that of the other, is, we think, clear. 
It is not serioùsly contended that such a device was ever used until 
he applied it. Two stationary independent cables, as before stated, 
and a single travëling cable, had been used, but neither device bore 
any material resemblance to Eeynolds' either in arrangement or op- 
erative effect. There is no justification for the assertion that Bald- 
win's device, with a duplication of his cable, would antiçipate Reyn- 
olds'. The duplication without the addition of Reynolds' lever and 
other éléments of his device, would be useless. The value of Reyn- 
olds' invention arises from the unification of the cables and their 
harmonious and counterbalancing action, seeured by the Connecting 
devices he employs. Baldwin himself ackowledged the novelty and 
superiority of Eeynolds' device, in the interférence proceedings re- 
ferred to in the record; and while we do not attach much impor- 
tance to this acknowledgment, we are satisfled that it was correct. 
It is urged, however, that a German patent granted to one Lampe 
describes Eeynolds' invention. This patent shows a device with a 
single travëling cable; and suggests that it may be dnplicated. A 
duplication would resuit, however, in two independent devices sim- 
ply, just as would a duplication of Baldwin's device. He does not 
suggest a combination or any means of making one. In so far as 
appears the suggestion to duplicate was of no value; no one ever 
acted upon it; indeed, it does not appear that Lampe's device itself 
was ever used. It is earnestly contended, however, that any com- 
pétent mechanic in carrying out the suggestion would combine the 
two cables as Eeynolds has done, and thns produce a device indentî- 
cal with his. To sustain this contention the respondent relies on 
the téstimony of his -witness Noble, who says that by following 
Lampe's directions he made a device which is identical with Reyn- 
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olds'. The device is bef ore us, and it is substantially identîcal with 
that of Reynolds. Of course if the witness is accurate the respond- 
ent's contention is sustained. This évidence is somewhat startling; 
and should not be accepted lightly. If a valuable patent might be 
overthrown in this manner by the testimony of an expert, without 
careful inquiry into and virtual démonstration of its correctness, the 
rights of patentées would rest upon the testimony of such witnesses 
rather than the judgment of the court. Of course, as before re- 
marked, if Noble is entirely accurate there is no escape from his 
conclusion. We cannot, however, accept his statements, notwith- 
standing their positiveness. We do not mean to cast doubt on his 
honesty; but it seems manifest from the face of Lampe's patent 
that it does not describe such a device as that produced; that the 
witness bas not adhered to its terms, either in letter or spirit, but 
has introduced the suggestions of his own mind. He is a trained 
mechanic and an intelligent expert, familiar with the art involved. 
It is diflScult, at least, to believe that he was not aware of Reynolds' 
device, notwithstanding what he says on the subject. It cannot 
well be supposed that he was not abreast with the progress of this 
art; and being so it was quite natural that in duplicating Lampe's 
device he should unité the parts so as to make them co-operate and 
work as he knew they could be made to do. It is clear that if he 
did not follow Reynolds with knowledge of whàt Reynolds had 
done, he invented the parts which he has added to Lampe's device. 
Reynolds' lever, an essential élément to his device, as well as other 
parts of his combination, shown in Noble's model, are not suggested 
in Lampe's patent; nor is any union, or means of uniting the dupli- 
cations suggested. Of course it may justly be said that Lampe in- 
tended them to be united; but he suggests no way of doing it. In 
the light of our présent knowledge on the subject it is easy to see 
how it should be done; and it was this knowledge, we believe, that 
guided Noble, and induced him to follow Reynolds. If he had made 
his model before the date of Reynolds' patent it is improbable that 
the parts would be united as they are, and made to co-operate as 
they do. Skilled mechanics and inventors were then industriously 
working on the problem: how can the control of elevators be ren- 
dered more perfect? It was very imper fect, and the use of ele- 
vators was consequently unsafe; accidents were common and some- 
times very serious, The most important step in solving the prob- 
lem was that taken by Reynolds when he introduced the second ca- 
ble and so connected it with the first that the two should combine, 
co-operate with, and counterbalance each other, in action, as he de- 
scribes. Lampe's patent had been before the public for years, and 
yet no one of the numerous inventors engaged on the problem saw 
in it what Mr. Noble thinks he found. 

What has been said applies as well to the subject of patentable 
novelty, as to priority. 

It is urged, however, that the patent is invalidated by Reynolds' 
alleged arrangement with Smith; that he induced Smith to delay 
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application for patent No. 384907 until he, Keynolds, had obtaineâ 
his. A careful examination of thé évidence has satisfied us that 
Smith's invention did not anticipate Reynolds' device, described in 
No. 334;907. He and Reynolds had conférences on the subject of 
their work, as both. testify; tbat much is certain. Precisely wbat 
was said or donc is uncertain. Tliat Smith had sketched something 
seems clear, but what it was no one can tell ; the sketches were evi- 
dently considered unimportant, for they were not even preserved. 
He has some ideas on this subject, but he certainly had not at the 
time perfected such an invention as is claimed. Reynolds' conduct 
VFas not an admission that he had. It may be that the latter feared 
litigation and delay in the patent office, because of something Smith 
said, and for this reason wanted Smith to delay his application. If 
he induced such delay it did npt invalidate his patent. He was the 
original inventer and was lawfully entitled to the patent. His con- 
duct was not fraudulent either as respects Smith or the public. 

Patent No. 456,122 is for a subordinate improvement in the de- 
vice covered by No. 317,202. Its novelty consists, substantially, in 
attaching the nonoperating ends of the cables to the sides of the 
car, instead of the movable weights described in the former patent. 
This is anticipated by Smith's patent No. 334,907. The complain- 
ant seeks to avojd this patent on the ground that Reynolds was the 
prior inventer of what it covers. The évidence does not, however, 
sustain the position. Smith's patent is prior in date, and we do not 
find anything sufficient to overcome the case thus established. In- 
deed Reynolds' participation in the application for this patent, and 
taking an Interest under it, would seem to constitute a conclusive 
acknowledgment of Smith's priority. He thus confessed that 
Smith was and représentéd to be, the original inventer, with full 
knowledge of ail the circumstances. Whether his conduct in this 
respect constituted an estoppel need not be considered. 

Whether Reynolds' flrst patent might hâve been construed to 
oover the novelty embraced by the second, (as the respondent's ex- 
pert testifles it should be,) we need not consider. The patentée as 
well as his assignée, did not so consti-ue it; but took No. 456,122 to 
gecure what the. latter covers; and hâve relied upon this patent for 
that purpose, in this litigation. Furthermore Reynolds at least îfe 
not in a position to deny the validity ôf Smith's patent. His par- 
ticipation Ih obtainîng it, above referred to, stands in his way. 
Whether his assignièe is aflected by this conduct need not be consid- 
ered., ' ■■■'. '\ ',' '' 

Patent No, 458,^17 cannot be sîistàined. We agrée with the cir- 
cuit court that it 'cèvers nothing new. Belt tighteners, or tension 
devices, of similar chàracter, were old, and there is nothing in Reyn- 
olds' application o,f this old device thàt shows invention. 

Infringemeùt ië chargea of the fitst elaim qî No. 317,202. We 
hâve seen wi^at this claim is; and we flnd it to bè înfriïiged by the 
respondent's dëvîcè. Thé languàgç çif thë;èlaim shouldbe construed 
with reasonable liberàlity. The respondent's expert Mr. Huriterj as 
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we hâve seen, constrned it so broadly as to înclude ail embraced in 
patent 456,122, and consequently held it to anticipate that patent. 
We think it should justly be construed to cover the respondent's 
device, except as respects the attacbment of the nonoperating ends 
of the cable to the car. As we hâve seen, Reynolds and his as- 
signée so construed it as to exclude this arrangement; and they 
should be held to that construction. With this exception we re- 
gard the différence between the respondent's device and that of the 
complainant, as immaterial; they are seeming rather than actual; 
whether so made to évade Reynolds' patent need not be considered. 
The decree must therefore be modifîed to the extent indicated and 
the record remanded to the circuit court for f urther proceediugs. 



ROSE V. HIRSH et al. 

(Circuit Court, E. D. Pennsylvanla. January 24, 1800.) 

No. 5«. 

L EQinTT Plbading— Patent IwiRTNaBWENT Soits— Mci-TrFAnTonsNESS. 

A single suit upon two patents is uot multifarious, when the subject-mat- 
ters are capable of conjoint use, and are in tact conjolntly used. 

8. Patknts— Invention. 

There Is no invention in applying an old form of métal tube to the new 
use of forming the supportlng rod or stick of an umbrella or parasol. 

8. Same— Infringement. 

A claim for an umbrella case consisting of a slitted leather tube having 
an internai socket at its lower end to recel ve the projecting end of the um- 
brella stick, and a fenule applied to the lower end of the case, is not in- 
fringed by a case which has no internai socket, but in which the deslred 
resuit of tîlllng ont the lower end of the case so as to give It the appear- 
ance of a walking stick is attained by placing a "false tlp" upon the pro- 
jecting end of the umbrella stick. 

4. Samb — Umbrblt/A Cases. 

The Rose patent, No. 504,944, for improvements In umbrella sticks, Is 
void as to bqth its clàims, for want of invention. 

5. Samb. 

The Rose patent. No. 504,94,5, for an improvement In umbrella cases, 
construed, and held not . Inf ringed. 

This was a Mil in eqnity by John Rose against Hirsh & Bros, for 
alleged infringement of two patents for improvements in umbrellas. 

Henry E.Everding, for complainant. 
Strawbridge & Taylor, for défendants. 

DÀIiLAS, Circuit Jndge. The défendants are charged with in- 
fringement oï two patents which were issued to the plaintiff upon 
Septemljer 12, 1893. Their subject-matters are capable of conjoint 
use, and are in fact conjointly used. Therefore this single suit for 
the allçged infringement of both of them ia not multifarious, but it 
Is necesçary to consider, thepi separately. 

▼.7lF.no.6— 66 
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1- No. 504^944 contains four claimB. Thbse învolved in this case 
are as fôUô-ws: 

"(1) A tubùlar métal stick for umbrellas or parasols, said stick belng drawn 
down near one end so that the tubular end portion of the stick Is reduced in 
diameter and Increased in thickness, as compared with tlie body of tbe stick, 
substantially as specified. 

"(2) The combination of the tubular métal slàck, drawn down near one 
end so that the tubular end portion of the stick is of less diameter than the 
body, with the notch applied to said reduced tubular portion of the stick, and 
the ribs hung to the notch and fitted snugly against the enlarged body of the 
stick, substantially as specified." 

It may, upon the proof s, be confldently said that métal tubes were 
old, that drawing them down at one end was not new, and that the 
ordinary and probably inévitable resuit of that opération has always 
been to reduce their diameter, and incidentally to thicken the walls 
of the reduced portion. Consequently, if there was patentable nov- 
elty in the device of the flrst cMin, it must hâve been due to the use 
or adaptation of such a tube for an umbrella stick. Irrespective of 
the several patents which hâve been adduced by the défendants, 
which it is not necessary to consider, it may be assumed, without 
so deciding, that the spécifie métal tubes described in the patent 
were first applied to umbrellas or parasols by the patentée. But 
conceding that the idea of so applying them was his, and was a good 
one, still, in carrying it ont, he invented nothing. Ail that he did was 
to transfer a well-known thing from other branches of industry. It 
is true that those other industries are not analogous to umbrella 
making, but it is also true that, at least as to some of the instances 
testifled to, metallic tubes were commercially well known which 
were substantially identical with those of the patent, and which re- 
quired not even the exercise of mechanical ingenuity to adapt them 
to the new use. This claim, being essentially for a form of métal 
tube which was old, is not aided by calling that tube a "stick," and 
by suggesting its employment as the supporting rod of an umbrella 
or parasol. The second claim f ails with the first. The complain- 
ant's brief admits that, "if claim 1 is invalid, then claim 2, of neces- 
sity, is void." 

2. Of patent No. 504,945, the only claim in question is as follows: 

"(1) The wlthln-described umbrella case, the same consisting of a tube of 
leàther sllttéd and provided with fastenlng devices at the upper end, and hav- 
ing at the lower end an internai soeket extending throughout the length of the 
projectlng end of the umbrella stick, and tltting snugly thereto, and a ferrule 
applied to the lower end of said stick, substantially as specified." 

Umbrella cases, consisting of a tube of leather slitted and pro- 
vided with fastenings at the upper end, were unquestionably old. 
The only novel feature of the device claimed is its internai soeket; 
and this, without according to the claim a breadth of construction 
to which it is not entitled, the défendants cannot be found to hâve 
appropriated:' The statement that there is "a ferrule applied to the 
lower end of said stick," is, in thé absence of explanation, meaning- 
less. Upon the argument the learned counsel for the complainant 
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suggested that tiiere should be substituted for the language used, 
the words, "and, in addition to a ferrule on the stick, a ferrule on 
the case." Nothing, however, respecting an umbrella stick, can 
thus be imported into a claim for an umbrella case. Still, I do think 
it fair, and perhaps not inadmissible, to substitute for the word 
"stick" the word "case"; and the phrase will accordingly be se read, 
in order to render it, with the least possible change, consistent with 
the context, and expressive of the manifest intent of the draftsman. 
We hâve, then, a socket at the lower end of the case, which is de- 
scribed as being internai, and extending throughout the length of 
the projecting end of the umbrella stick, and fltting snugly thereto, 
and as having a ferrule applied to the lower end of said case. Such 
is the complainant's device. The respondents' contrivance is dif- 
férent, in that it does hot at ail consist of a socket within the case. 
They place a "false tip" upon the projecting end of their umbrella 
stick, and by so doing they render any socket within the case un- 
necessary. The plaintiff's socket in the case, and the défendants' 
false tip to the umbrella, attain the same end. They both cause the 
lower end of the case, when it is in use, to be completely filled, and 
80 to hâve, as a whole, the desired appearance of a walking stick, 
but the means employed are not identical. The patented arrange- 
ment provides for uniformity of outline where the diameter of the 
protruding end of the umbrella stick is less than that of the leather 
cover, but by the alleged infringement that resuit is accomplished 
by making the end of the stick of the umbrella itself so large as to 
flU a cover which is not provided with any socket whatever. In 
short, the défendants do not need the plaintiflE's case. One of the 
old style answers their purpose, and they use no other. It is pos- 
sible that, if false tips had never before been used, the défendants' 
resort to them might hâve justiâed the imputation that their employ- 
ment amounted to nothing but a mère reversai of parts, and an at- 
tempt to avoid responsibility for infringement by changing the 
form, while still adopting the principle, of a patented invention; 
but the évidence respecting the prier state of the art requires that 
Rose should be limited, as against thèse défendants, to tiie spécifie 
construction which he bas described and claimed. False tips were 
well known long before his patent was issued, and it did not, and 
could not, confer upon him any right to prevent their use by any 
one, though they should be made of such size and shape as to con- 
form them to the contour of an ordinary umbrella case. The bill is 
dismissed, with oosts. 
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AMERICAN BOX MACH. CO. V. WILSON PAPER BOX MACH. OO. 

SAME V. ECONOMY METAL EDGB BOX CO. SAMB v. PIOTORIAL 

PRINTING CO. SAME v. DANHEISER. SAME v. ARNOLD. 

(Circuit Court, N. D. Illinois. Jan. 27, 1896.) 

1. Patents ïôr Inventions — Patentabilitt — Novei^tt — Box Machine. 

Letters patent No. 244,919, issued JuJj 26, 1881, to Gordon Munro, for 
improvements In machines for covering pasteboard boxes with paper, in 
which the paper is taken f rom a roU or coil and passed over a roller resting 
In a paste box, a,nd over or under other roUers to a box resting upon a form 
adapted to revolve, are not void for want of novelty. Box Go. v. Wllson, 
50 Ped. 425, foUowed. 

8. Same— Inphingement. . 

Sald patent is not Infringed by devlces which do not use the alternate 
deflections of the strip oï paper by means of rollers between tlie paste box 
and the construction frame, and do not support the strip in mld-alr, after 
the manner of the patented machine. 

In Equity. 

Suits by the American Box Machine Company against the Wilson 
Paper BoX Machinery Company and others to restrain the àlleged 
infringementof letters patent. s 

Wetmore & Jënner and R. H. Parlîin^on, foi" complainant. 
Charles C: Buckley, for défendante. 

GROSSÇIJ]^, District Judge. In this case the several défendants 
are chargea with the infringement of letters patent 244,919, dated 
Jnly 26, 1881, to Gordon Munro, for a box machine. "The scope of 
the invention," says Judge Blodgett, , .in his opinion (,JBox Co. v. 
Wilson, 50 Fed. 425), "covered by the patent, is stated-by the paten- 
tée, in his spécifications, as follows:, 'jiy invention relates to im- 
provements ip machines for covering pasteboard boxes with paper, 
in which the paper is taken from a rôll or coil, and passed over a 
roller resting in a paste box, and o^er or under other, rollers, to a 
box resting upon a form adàpteâ to reyolve; and the| objecta of my 
improvements-.are to produee an inexpensive machine, in which the 
amount of paste received on the papev can be regulated, the paste 
or glue retained in a warm or hpt state, and tjhe deliVery of the 
paper from the coil is adjustably accompliphed.' Dispensing with 
the letters of référence, the machine described in and covered by 
the patent consists of a frame upon which is mounted a spindle for 
carrying a roll of paper; a paste box, through which the ribbon of 
paper, as it is unwound from the roll, passes; and a guide roll for 
guiding the paper, as it is delivered from the paste box, to the box 
which is to be covered." 

One of the chief functions of the invention is stated by the paten- 
tée as follows: 

By bending the strip of paper, D, first in one direction over the roll, L, and 
then In the opposite direction, under the roller. M, and agaln over the roller, 
N, the damp paper becomes 'tempered,* and can be laid very smoothly upon 
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the box under construction. And, by keeping the paste heated, It wlll be- 
come partly 'set' upon that side o£ the paper to whlch it is applied, and wUl 
not affect the face of tlie paper, and tlie strawboard of the box will absorb the 
moisture." 

Claim 2, under which the infringement by défendants' devices is 
averred to fall, is as foUows: 

"The combination of the table-top, A, paper roli supporting frame, paste box, 
F, and adjustable scraper, Ij, wlth guide rolls and block, e, adapted to revolve, 
Bubstantially as and for the purposes described." 

I think I am precluded, by the décision of Judge Blodgett, from 
iuquiring now into the validity of complainant's patent. Some new 
testimony, it is true, has been introduced, tending to show that some 
of the prior devices under reTiew by Judge Blodgett, but regarded 
by him as impracticable, were in fact practicable and operative. 
But, in the conclusion to which I hâve corne upon another branch 
of this case, I prefer not to pass upon the effeet or conclusiveness 
of this new évidence. 

If, in fact, the complainant's patent made practicable that which 
was previously impracticable, it was by virtue of that feature which 
kept the strip of paper, after passing through the paste box, away 
from the table, and in the atmosphère, until the paper wet with the 
paste was just sufflciently tempered to be laid smoothly upon the 
box under construction. Possibly, the deflections of the paper, un- 
der tension, first one way, and then another, over the several rollers 
of the complainant's machine, had much to do with this tempering. 
This feature of the complainant's device is in the nature of a dis- 
covery, and of the adaptation of mechanical means to make the dis- 
covery operative. The discovery that paper dampened with paste 
ought first to remain a certain space of time in the atmosphère, be- 
fore being laid upon the box, is doubtless valuable, but is not pat- 
entable. Only the mechanical means used to adapt this discovery 
to actual use can be the subject of a patent. Neither can complain- 
ant's claim be so extended as to cover ail kinds of mechanical means 
v/hich hâve the effeet of keeping the paper f ree from the table from 
the time it leaves the paste box until it reaches the box under con- 
struction. Those means pointed out in the complainant's patent are 
bis property, and those only. Any one else is entitled to the benefit 
of the discovery, provided he does not use the complainant's means, 
or their équivalent. I cannot find that either of the devices under 
considération employ the spécifie means used .by the complainant to 
attain this end. They do not use the alternate deflections of the 
strip, obtained by the interposition of rollers or rods at intervais 
between the paste box and the construction frame; and they do not 
support the strip in mid-air, after the manner of complainant's de- 
vice. Indeed, unless the complainant is entitled to every mechan- 
ical means that will make his discovery practicable, — which, in ef- 
feet, would be a patent upon his discovery, — ^the défendants' devices 
are free from the charge of being an infringement The bills will 
therefore be dismissed 
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THOMSON-HOUSTON ELBOTRIO CO. v. ELMIRA & H. Rî. CO. 
(Circuit Court, N. D. New York. June 29, 1895.) 

No. 6,130. 

1. CosTB IN Patent Stjits. 

Costs wUl not be awarded to complainant, where some of the claims sued 
on are wlthdrawn at the argument, and others are adjudged not infriuged, 
although the decree is In hls favor as to others stUl. 

2. Pkacticb in Patent Suits— WiTHDBAWiNa Claims. 

The practice of wlthdrawlng, at the hearlng, claims of doubtful validity, 
Is to be encouragea, as it simplifies the Issues, relleves the court and coun- 
sel of tedlous and Inconsequential Investigation, and relieves the défendant 
from Uablllty thereon, as completely as If they were declared Invalld. 

This was a bill in equity by the Thomson-Houston Electric Com- 
pany against the Elmira & Horseheads Railway Company for alleged 
infringement of the Van Depoele patent, No. 424,695, for improve- 
ments in suspended switches and traveling contacts for eleetric rail- 
ways. A décision on the merits was heretofore rendered. 71 Fed. 
396. The question now is as to the matter of costs, and whether 
complainant should be permitted to withdraw certain claims. It 
arises upon the settlement of the decree. 

Samuel A. Duncan and Frédéric H. Betts, for complainant. 
Wm. A. Jenner and Thomas B. Kerr, for defendatit. 

COXE, District Judge. As to costs. Four of the claims were 
withdrawn at the argument on intimation by the court that the 
question of invention as to them was exceedingly doubtful. The 
court decided, as to three others, that the défendant did not inf ringe. 
Fourteen claims are not included in the decree, presumably for the 
reason, as to some of them at least, that they are thought to be for 
the same invention as those which are included. The défendant has 
been put to the trouble and expense of def ending ail of thèse claims, 
those withdrawn and not infringed equally with the others. In 
thèse circumstances the rule in this circuit is wèll sèttled that the 
complainant is not entitled to costs. Adams v. Howard, 22 Blatchf. 
47, 19 Fed. 317; Hayes v. Bickelhoupt, 21 Fed. 566; Yale & G. 
Manufg Co. v, North, 5 Blatchf. 455, Fed. Cas. No. 18,123; Steam 
Trap Co. v. Felthousen, 20 Fed. 633; Tyler v. GaJloway, 20 Blatchf. 
445, 12 Fed. 567; Edison Electric Light Co. v. Electric Engineering 
& Supply Co., 60 Fed. 401; Electrical Accumulator Co. v. Julien 
Electric Co., 38 Fed. 117; Campbell Printing-Press & Manufg Co. v. 
Eames Vacuiun Brake Co., 44 Fed. 64; Ballard v. McCluskey, 58 Fed. 
880. 

The question of costs having been determined in favor of the de- 
fendant, the court can see no reason for entering upon a discussion 
and analysis of the claims not included in the decree. Cui bono? 
The course adopted by the complainant in withdrawing thèse claims 
haa frequently been pursued in other cases in this circuit. It is 
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thought that this practîce should be encouraged in thîs cause par- 
ticularly. As the decree now stands the air is cleared and the issue 
very much simplifled by the withdrawal of thèse claims. The court 
and counsel are relieved from a tedious and inconsequential investiga- 
tion which in no event could place the défendant in any better posi- 
tion than it now is. The complainant does not recover costs and the 
défendant is relieved from ail liability on account of the withdrawn 
claims as fully as if thej were declared invalid by the court. 



HARDWICK v. MASLAND et al. 

(Circuit Court, E. D. Pennsylvania. Pecember 26, 1895.) 

No. 32. 

1. Patents— iKFHiNGBMBNT—pRBSUMPTroN from Subséquent Patent. 

The grantlng of a subséquent patent Is not prima facie proof of a pat- 
entable différence, wliere the question Is one of infringement, and the 
later patent Is manifestly for a mère Improvement on the earlier one. 

3. Same— Inspection and Comparison by thb Court. 

Where défendant dénies infringement, and avers that the alleged in- 
fringing article was made under a later patent than that sued on, the 
court may, in a plain case, détermine the question of Infringement by in- 
spection and comparison of the two patents. 

8. Same— Carpbt Pabrics. 

The Hardwlck patent. No. 382,157, for a two-ply Ingrain carpet fabrlc, 
having the weft threads dlvided into sets of five, of which three are in 
on ply and two in the other, is infringed by a fabrlc made accordlng to 
the Acheson patent, No. 497,294. 

This was a suit in equity by Harry Hardwick against Morris H. 
Masland and Frank E. Masland, trading as C. H. Masland & Sons, for 
alleged infringement of a patent for a carpet fabric 

Harding & Harding, for complainant. 
Henry E. Everding, for respondents. 

DALLAS, Circuit Judge. This is a suit upon letters patent No. 
382,157, dated May 1, 1888, to Harry Hardwick, for "carpet fabric." 
The only claim involved is as follows: 

"(1) A two-ply Ingraln carpet fabrlc, having the weft threads dlvided Into 
sets of five, of which three are In one-piy, and two In the other, ail substan- 
tlally as set forth." 

The controversy as to infringement, which is the only one, is pre- 
sented in an unusual, but not unprecedented, maaner. The answer 
dénies, in gênerai terms, that the défendants hâve infringed, but 
speciflcally admits — 

"That they hâve manufactured a fabric accordlng to the invention as set 
forth and described, or contalned and patented, in and by the letters patent 
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No. 497,294, gi^nted and issued toone Samuel J. Acheson, of Plalnfield, N. 
J., under date of May 16, 1893, for an Improvement In ingrain carpet fabrics." 

If this spécifie admission conflicts with tlie gênerai déniai, the 
former controls and nullifles the latter. Hence two questions arise: 
(1) As matter of fact, does manufacture under the Acheson patent 
involve use of the invention covered by the flrst claim of the Hard- 
wick patent? (2) As matter of law, may the court détermine the pre- 
ceding inquiry by its own unaided comparison of the two patents? 

1. Comparative examination of the Acheson and the Hardwick 
patents makes it quite évident that the fabric described in the former 
embodies the invention covered by the flrst claim of the latter. In 
the spécification of the Hardwick patent it is stated: 

"One object of my Invention is to provide tor greater variéty tlian usual 
in tbe coloring of a two-ply ingrain carpet fabric, ànd another object Is to 
attain this resuit without unduly încreasing the expense of the fabric. I at- 
tain the flrst of. thèse objects by inereasing the number of weft or fiUinî? 
threads in the set from four to five; two threads of the set appearing in on<e- 
ply, and three in the other ply. • • • In the diagram, Fig. 1, W, R, O, D, 
and B, represent five weft or lilling threads, colored, say, white, red, olive, 
drab, and blaek, respectively. • * • 
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"One of the advantages of my invention Is shown In Fig. 2; the pattem 
there iUustràted havîng a groundworli of solid color, with figure containing 
a spot of ordlnary groûnd of two coloré, the eâect of solid color being ob- 
talned by uslng an extra weft of the same color as one of the regular ground- 
wefts of the fabric. Solid colors in the figure may, as will be évident, be 
Dbtained by using an extra weft thread of the same color as one of the reg- 
ular figurihg w«f ts. In Flgi ■ 1 the sets of threads are separated by dotted 
Unes, and it- should be undetstood that the arrangement of threads In any 
set may be repeated any desired number of times In a pattern; the diagram 
slmply showing différent ways in which the threaas can be combined, with- 
out any attempt being made te show the actual succession of threads in a 
definlte pattern." ' . 
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Thèse extracts relate to, and make perfectly clear, that object of 
the Hardwick patent which is the subject of its flrst claim; and to its 
"second object," which is the subject of a claim not sued upon, no 
référence need be made. Neither is it necessary to recapitulate ail 
that is contained in the Acheson patent, f rom which it appears that it, 
also, proposes "a two-ply ingrain carpet fabric, having the weft 
threads divided into sets of âve, of which three are in one ply, and 
two in the other, substantially as set forth" in the Hardwick patent. 
It will suffice to mention that, in the Acheson spécification, it is 
said, in describing one of the figures représentative of his alleged in-' 
yention, that "each set comprises ♦ * * five wefts, whereof two 
are in the face ply, or weft plane, and three whereof are in the back 
ply, or weft plane.'V This language is substantially the same as that 
of the claim in suit. That it describes the same thing cannot be 
doubted. 



Défendants' Arrangement. 

2. The point more strenously urged on behalf of the défendants is 
that "the lact that défendants' fabric is patented is prima f acie proof 
that it does not infringe complainant's patent," and that, therefore, 
it is not compétent for the court, upon inspection of the patents alone, 
to adjudge infringement. This contention might be sustained in 
some cases, but it cannot be in this one. In this case, each of the 
two patents is not for a spécifie and distinct addition to the art as 
it existed before either of them was granted. The patent set up 
by the défendants is manifestly for an alleged improvement upon 
the Hardwick invention, the use of which it necessarily involves. 
Therefore the authorities cited by the learned counsel of the défend- 
ants are inapplicable; the précise question in this instance being, not 
whether the défendants' patent is invalid, but whether they, by rea- 
son of their ownership of that patent, can lawfuUy use the invention 
of Hardwick without his consent. And to this question both reason 
and authority call for a négative answer. Cantrell v. Wallick, HT 
U. S. 689, 694, 6 Sup. Ct. 970. 

The défendants' avowal that they hâve manufactured according to 
the Acheson patent challenges a comparison of that patent with the 
one in suit, and I am at a loss to perceive why that comparison may 
not, in so plain a case, be made by the court, unaided by experts. 
Their opinions would not be conclusive, and, if favorable to the 
défendants, could not prevail against the convincing testimony of the 



890 FEDERAL BEPOKTBK, VOl. 71. 

documents themselves. Doyle v, Spaulding, 19 Fed. 744, 748; Hayes 
T. Bickelàoupt, 23 Fed. 184; Freese v. Swartchild, 35 Fed. 142; Sey- 
mour V. Osbome, 11 Wall. 545; Manufacturing Co. v. Gugenheim, 3 
Fish. Pat, Cas. 427, Fed. Cas. No. 10,954. Decree for complainant, 
in the usual form 



OARÏ MANUF'G 00. v. DE HA YEN. 

(Circuit Court, E. D. New York. January 29, 1896.) 

Patbntb— Anticipation— Box Stkaps. 

The Cary patent, No. 403,178, for a box strap havlng interlocking bosses 
struck up in it, for more strongly joinlng the ends, held not anticlpated, 
Talld, and Infrlnged. 58 Fed. 786, reafllrmed. 

This was a suit in equity by the Cary Manufacturing Company 
against Hugh. De Haven for alleged infringement of a patent relating 
to box straps. A preliminary injunction was heretofore granted 
(58 Fed. 786), and the case is now on final hearing. 

A, G. N. Vermilya, for plaintiff. 
Albert Oomstock, for défendant. 

WHEELER, District Judge. This cause bas been bef ore heard on 
a motion for a preliminary injunction against infringement of the 
plaintifFs patent, numbered 403,178, for a box strap having inter- 
locking bosses Btruck up in it, for more strongly joining the ends. 
Nothing really additional bas been brought to this hearing in chief, 
beyond more elaborate présentation. Prier bands of brass are pro- 
duced which are ornamented with raised bosses, that might inter- 
lock, becanse they were so struck up in thin métal, uniformly, that 
they could be put together in that way ; but they were never intended 
to be, and are not shown to hâve ever been, used in that way, or for 
such a purpose. They do not show an interlocking box strap, nor 
any binding strap. One figure of the drawing of the Tweddle patent, 
for a barrel hoop, shows a single part of a hoop with bosses evenly 
spaced, which might interlock with others made in the same way on 
a similar part. But the bosses of that patent are for holding the 
hoops down on the barrel by their shape, and such interlocking is 
not any part of the thing patented; nor is it described, or even 
alluded to, in the spécification, or otherwise, in any part of the pat- 
ent. This falls far short of showing interlocking bosses. Thèse 
things are understood to be the ones most relied upon to defeat the 
patent, and they ail appear inadéquate for that purpose. The con- 
clusion reached is the same as before. Decree for orator. 
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THE ARGUS. 

THE CITY OF ALBXANDKIA, 

ALEXANDRE et al. v, THE ARGUS, 

(District Court, E. D. Pennsylvania. January 24, 1896.) 

1. Collision— Stbamkk with Tow— Liabilitt op Txto. 

A steamer collidlng witli a dredge in tow of a tug was lield in fault, 
and compelled to pay the entlre damages, tlie tug not belng found withln 
the jurlsdiction so as to make her a party. Afterwards the steamer's 
owners libeled the tug to enforce an alleged right of contribution In 
respect to the damages so paid. The steamer received no Injury by the 
collision. Eeld, that no lien against the tug arose In favcr of the steamer, 
in her own right, and tliat, if she had any remedy, It was by way of 
substitution to the lien whlch the tow may hâve had against the tug be- 
cause of a fault committed by the latter. 

S. Samb — Tug and Tow. 

A tug performing towage services, under a charter whlch places her 
movements absolutely under the control of the tow's ofllcer and pllot, Is 
not responsible to the tow for any movements whlch resuit In a collision 
with a third vessel. 

This was a libel by Francis Alexandre, owner of the steamship 
City of Alexandria, against the steam tug Argus, to enforce an 
alleged lien arising from a collision of the steamer with a dredge in 
tow of the tug. 

Robert D. Benedict, J. Warren Coulston, and Alfred Driver, for 
the City of Alexandria. 
John F. Lewis and Henry B. Edmunds, for the Argus. 
George A. Black, for Insurance companies. 

BUTLER, District Judge. The foUowing statement of facts is 
adopted: 

On September 21, 1886, a libel was filed in the district court of the 
United States for the Southern district of New York by the Deep 
Sea Hydraulic Dredging Company, owner of the dredge Queen, 
against the steamship City of Alexandria and the steam tug Argus, 
to recover damages for the sinking on September 9, 1886, of the 
Queen, while in tow of the Argus, by a collision with the City of 
Alexandria. The libel alleged spécifie f aults contributing to the col- 
lision on the part of both vessels. 

Process was issued to the marshal, and the marshal made retum 
on the process that he had been unable to find the Argus in his dis- 
trict. The owners of the City of Alexandria appeared and gave 
bonds for her, and they answered the libel. 

llie cause was tried on the issues raised by the libel, and the 
answer of the City of Alexandria and the amended libel and amended 
answer. On June 17, 1887, the judge made his décision [31 Fed. 
427] and on the llth of October, 1887, the district court made its 
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interlocutory decree holding both vessels in fault and directîng an 
apportionment of the damages. And on January 2, 1891, the court 
made its final decree in favor of the libelants, against the Alexandria, 
for the sum of |26,959.92, which sum was paid on January 12, 1891, 
"with interest, in satisfaction of the decree. On August 15, 1887, 
after the rendering of the décision, but before the entering of the 
decree, the présent libel was filed by the owners oif the Alexandria 
against the Argus, by which the dredge was being towed at the time 
of the collision, averring that the Argus was in fault in respect to the 
collision and ought to contribute to the damages, âûd praying for a 
decree accordingly. The Argus was séized under the process in the 
action, and sold under order of the court for |16,150. Before the 
answer was flled, the libel was amended, by alleging the final decree 
in New York and payment and satisfaction thereunder. Afterwards 
on March 23d, the Argus flled an answer denying liability. The 
cause being thus at issue a pétition was flled on September 2, 1892, 
by certain insurance companies, having insurance on the dredge when 
lost, àsking to be allowed to intervene. To this pétition the libel- 
ants ekcëpted. The exceptions were dismissedàfter hearing, reserv- 
ing to the libelants a right to press them on final hearing. They 
were not, however, so pressed. 

The libelants must of course show a lien as the f oundation of their 
suit. I As.I ùnderstand their position it is that the Argus was jointly 
responsible for the collision, and that a lien in their favor against her 
resulted from the collision (although the Alexandria sustained no 
damage thereby) for such sum as it might be decreed to pay the 
Queen on account of the Argus' fault; and that they may therefore 
sue the latter as they hâve done, and recover accordingly. 

The position of the insurance companies is that the Argus was in 
fault, and that having paid the insurance on the Queen and taken an 
assignment of her rights, they may sue upon her lien against the 
Argus, and recover what the Queen might hâve recovered thereon. 

In my judgment, no lien accrued to the Alexandria from the col- 
lision. No authority in support of the libelant's position is cited, 
and I do not know of any which tends to sustain it. The position 
seems unreasonable. The Alexandria was not injured by the col- 
lision. The injury which her owners hâve sustained, if they sus- 
tained any of which they can complain, resulted from the failure 
to attach the Argus in the Queen's suit, the subséquent decree of the 
court and the payment of money under it which the Argus should 
hâve paid. They were not hurt nntil required to pay ; and it would 
not be known that they would be so required until the decree was 
entered. Their ground of complaint against the Argus is not, there- 
fore, that she injured them by contributing to the collision, but by 
failure to pay damages to the Queen which she should hâve paid. I 
am satisfled that if the libel can be sustained it must rest on the 
Queen's lien (if she had any) against the Argus. If a lien resulted to 
the Queen from the collision, against the Argus it is possible that the 
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libelants might be substituted to her rights, under the circumstances. 
Thus substituted the, libelants would stand as the insurance conipa- 
nies do, suing on the Queen's rights. They cannot in my judgment 
occupy a higher position. While the libelants and insurance com- 
panies are thus similarly placed they disagree as respects both the 
law and the facts; the former contending that the Queen was not 
only blâmable for the collision, but that the decree in New York con- 
cludes her in this respect; while the latter contends that she was 
blameless, ànd is not affected by the decree, conceding that if this is 
not so no recovery çan be had hère. The insurance companies agrée 
with the respondent that contribution between joint tort f easors can- 
not be ehf orced in this proceeding. The libelants and the insurance 
companies unité however in claiming that the Argus was in fault 
and responsible therefor to the Queen. This question is of course 
vital to both of them. It is not sulïîcîent, howerer, to show that she 
might haye been held guilty of fault by the Alexandria if that vessel 
had been injured by the collision or by any other vessel with which 
she might hâve collided at the time. It must appear that she was 
guilty of fault of which the Queen could complaih; and in my judg- 
ment shç was not. If ghe committed fault the Queen alone is re- 
sponsible for it. She was under the latter's control and subject to 
her brderis alone when the collision oqcnrred. She was in the Queen's 
service' under charter ahd subject to the command of her governing 
ofiGicerand pilot, who were in charge, having absolute authority over 
her movements. It would be unprofitable to discuss the évidence 
respecting this fact. The letter from the Argus' owners proposing 
termsof charter, considered in connection with the testimony of Mr. 
Branard, Mr. Laughlin, Capt. Tingle, Mr. Pride, Jr., Mr. Mulvany 
and others, leaves no doubt in my mind on this subject. To visit the 
conséquences of a mistake in her movements, under the circum- 
stanCès, on her owners, in favor of the Queen or any ene claiming 
through her, would be unjust, as well as unprecedented. It is unim- 
portant that the court in New York believed the Argus to hâve been 
in fault. She was not represented there, and her case was not heard. 
The belief expressed related simply to her acts, leaving the question 
of responsibility for them (as between her and the Queen) untouched; 
and this latter is the subject hère involved. Nor is it deemed im- 
portant that the answer to the libel did not originally state this 
défense. It is not difflcult to see a sufflcient excuse for the omission. 
The libel does not in terms, nor by fair implication, base the right 
to sue on an alleged lien of the Queen against the Argus; and it is 
very probable that such a foundation for the right was not in mind 
when the libel was flled; for as before stated the right was mainly, 
if not exclusively, rested on a distinctly différent ground at final 
hearing. In the view thus presented it would be no answer to say 
that the Queen is responsible for the Argus' fault. As soon as the 
insurance companies intervened, claiming through the Queen, this 
défense was interposed; and when it was seen, on final hearing that 
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the libel mîglit âiso possibly rest on the Queen's lien (if she had one) 
the respondents asked for and obtained leave to amend in tliis re- 
spect, with privilège to the libelants to take further testimony and be 
further heard on the subject. 

Ab the conclusion reached is fatal to both the libelants and the 
insurance companies it is unnecessary to consider other questions 
discussed. 

The libel must be dismissed, and the costs be borne by the libelants 
and insurance companies equally. 

In the suit brought by the insurance companies against the owners 
of the Argus in personam for the same cause of action, a decree must 
be entered dismissing the libel with costs. 



THB HARKISBURO. 

THB FLORA B. v. THE HABRISBURG. 

(District Ciourt, E. D, Pennsylvanla. February 4, 1896.) 

Collision on Rivbb— Sloop with Stkameb— Failxjkb to Run Odt Taok. 
A sloop whlch failed to run eut her tack, but went about near mid-chan- 
nel, wlthout maklng a careful observation of the river to see If she could 
safely do so, held solely in fault for collision with a steamer whose bows 
she then attempted to cross; It appearlng that the steamer promptly re- 
versed, which was the only thing she could do after the sloop's Intention 
became apparent. The alleged présence of certain mud scows In the path 
of the sloop held no excuse for net runnlng out her tacK, it appearlng that 
she mlght easlly hâve avolded them. 

This was a libel in rem against the steamer Harrisburg to recover 
damages suffered by the sloop Flora B. in conséquence of a collision 
with aie steamer. 

S. Morris Waln, for the Flora B. 
John Q. Lamb, for the Harrisburg. 

BTJTLEE, District Judge. The testimony îa conflîctîng and 
irreconcilable. A careful examination of it, however, has satisfled 
me that the sloop was in fault. Without running out her eastward 
tack she came about westward, not very far from mid channel, with- 
out having ascertained whether it was safe to do so. There was no 
proper excuse for her failure to continue eastward. She could hâve 
readily gone around the mud scows alleged to hâve been in her way, 
even if they were where she locates them. I doubt whether they 
were there; the disinterested witnesses who were on the wharf, saw 
the sloop tum, and realized the danger involved, did not see the 
scows. But I do not regard the question whether they were there 
as important; if they were, there was no difflculty in getting by them. 
Before tumlng where she did it waa her duty to take a careful ob- 
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serration of IHe river l5elow and westward; wMch I am satisfled she 
did not. Corning about under the circumstances, and then attempt- 
ing to cross the steamer'» bows, was careless if not reckless. She 
evidently proceeded with the notion, which is not uncommon in 
such yessels, that the steamer was bound to "keep off" under ail cir- 
cumstances. After turning and seelng the steamer she should bave 
changea her course immediately instead of attempting to cross her 
bows. She could readily hâve done so and passed astern lower 
down. I believe her lookout was négligent, but think she saw the 
steamer after turning, in time to avoid difiSculty, but kept her course 
thînking the steamer could by some maneuver get ont of her way, 
and was bound to do so. 

Was the steamer also in fault? Having found the sloop guîlty of 
fault that led directiy to the collision, the steamer should not be 
condemned without clear proof that shé was also similarly guilty. 
As the sloop ran eastward the steamer tumed westward, to go under 
her stem, which was proper; and if the sloop had continued her 
course the accident could not hâve happened. When it became évi- 
dent that the sloop intended to cross her bows, having turned west- 
ward, it was too late to avoid the collision by an attempt to turn the 
steamer eastward. I bave no doubt of this; nor hâve I any doubt 
that the sloop's intention to cross her bows was discovered as soon aa 
possible. Under the circumstances the only thing the steamer 
coald properly do was to reverse her engines, and thus endeavor to 
diminjsh the impending blow. This I think she did. Her witnesses 
testify positively that she did. The fact that she forced the sloop 
some distance up stream does not contradict them;- they are mis- 
taken in supposing she had about stopped when the collision oc- 
curred. To stop such a vessel, even with the engines reversed, re- 
qnires a greater distance than she had to run to meet the sloop. 
. A decree may be prepared for dismissal of the libel with costa. 



THE BTONA. 

DOHEER V. THE ETTONA; 

(Olrcuit Court of Appeals, Second Circuit. Jannaiy 8, 1896.) 

No. 50. 

L ADMrRAiiTY— Négligence. 

The findlngs and conclusions In The Etona, 64 Ped. 880, In regard t» 
négligence of the shlp, approved. 

X SaME— LlABILITT FOB AoTS OF PiLOT. 

When the cargo of a vessel Is damaged In conséquence of the négli- 
gence of a pUot In a foreign port, the blll of ladlng provldlng that claima 
for damage shall be settled by the law of England, without resort to the 
courts of any other country, the owner of such cargo cannot recover, 
■ hère, In any event; for, if the shlp could ordlnarily be held liable for 
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such neglîgencéi elther the stipulation In the bill of ladlng te valld, and 
prevents recovery, or It is Invalld, and, the law of the United States gov- 
eming, the third section of the Harter act protects the shlp. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from a decree of the district court, Southern dis- 
trict of New York (64 Ped. 880), disniissing a lihel for damages to a 
cargo of hides shipped at Buenos Ayres in the lower hold, No. 2 hatch, 
above which was stowed, in the 'tween decks, a quantity of Per- 
nambuco sugar. 

Harrington Putnam, for appellant. 
J. Parker Kirlin, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM, We concur with the district judge in the flnding 
that there was no négligence in the stowage of the hides or of the 
sugar; that the efficient cause of the damage was the stranding on 
going adrift, which was wholly unexpected, and could not hâve been 
anticipated, and was a sea péril, within the exception of the bill of 
lading. We further concur in the flnding that the gôinè adrift was 
not by reason of any négligence of the ship, but becatise the local 
pilot assigned her a position somewhat outside of the ordinary 
anchora^e ground, and where the bottom was bad for holding. The 
conclusiona bf the district judge upon thèse flndings are correct. 
Either the négligence of the local pilot is négligence for which the 
ship is not ordinarily responsible, or, if the ship could ordinarily be 
held for the conséquences of such piïot's négligence, then either the 
stipulation in the bill of lading adôpting the law of England is valid, 
and preyènts' recovery, or it is intélid, and our own law, in the 
absence of any référence' to the laW of Brazil, remains as the only 
law of the case; in which event the third section of the Harter act 
protects the ship against libelant's clajm, since there has been no 
négligence, f ault, or failure in loading or stowage. 

The decree of the district court is afiQrmed, with costs. 
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NATIONAL ACC. SOC. v. SPIRO. 

(Circuit Court of Appeals, Sixth Circuit. January 7, 1896.) 

No. 260. 

Bbmoyai. of CAtrsBs— Appeakawoe — Effbct ot- Petitioit to Rbmovb. 

An action was eommencecl agalnst a New York corporation, In a Ten- 
nessee State court, by service on one M., "as agent and adjuster" for 
such corporation. The défendant filed Its ijetition for the removal of the 
cause to the fédéral court, withotit In auy way llmlting ttie effect of 
Its appearance in so doing, and aftervs'ards tlled a plea in abatement on 
the ground that M. -was not its agent. Ueld, that the question whether 
the défendant, by filing its pétition for removal, unaccompanied by a plea 
In abatement, and without restrictiug the purpose of its appearance, 
waived the objection to the jurisdictlon of the court for want of service, 
should be certifled to the suprême court. 

In Errer to the Circuit Court of the United States for the Eastem 
District of Tennessee. 

Oooper & Davis (McBurney & McBurney, of counsel), for plaintiff 
in errer. 
Ingersoll & Peyton, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, Dis- 
trict Judge. 

PEE CUEIAM. This is an action upon a policy of accident insur^ 
ance, begun in the circuit court of the state of Tennessee for the 
county of Knox, by the défendant in error, widow of Herman Spiro, 
the assured. The plaintiff in error is a corporation organized under 
the laws of the state of New York, with its principal ofiSce in the 
state of New York. The writ of summons was served upon one 
H. D. McBurney, "as agent and adjuster" for the said corporation. 

The plaintiff in error seasonably flled its pétition for a removal of 
said suit to the circuit court of the United States, upon the ground 
that the controversy involved a sum in excess of $2,000, and was 
wholly between citizens of différent states. This pétition did not 
specify or restrict the purpose of the defendant's appearance iu the 
state court to the sole purpose of obtaining a removal o,f the cause 
into the fédéral ccurt, and no plea to the jurisdiction of the court 
had been theretofore flled by it. After the removal had been per- 
fected, the plaintiff in error flled a plea in abatement, properly veri- 
fled, in thèse words : 

"The défendant for plea says: The original writ In this cause was not 
served on the défendant or any of its agents, but that it was served April 
17, 1894, on H. D, McBurney, who was not at the time of said service of 
said writ, nor bas the said McBurney been, an agent of the said défendant 
on him an agent of the défendant at any time either before or since said 
service on him; and that there was no agent of the défendant of any kind 
or character in Knox county, Tennessee, on the said 17th day of April, 1894, 
nor bas there been any such agent of the défendant In said county at any 
time since that date. The défendant further says that no légal process bas 
been served upon it In this cause; therefore it is not bound to appear." 
v.7lF.no.7— 57 



898 ' FEDERAL EEPORTBB, Vol. 71 



To this, the plaintiff (now défendant in error) replied as follows: 

"And plaintiff, for repllcatlon to defendant's plea In abatement, says H. 
D. McBurney, on whom the writ of summons in tlils case was served on 
17th of Aprll, 1894, was at that time an agent of the défendant; and thls 
she is ready to verify. Wherefore she prays judgment," etc. 

The issue thus formed was duly submitted to a jury, who found 
for the plaintiff, and assessed her damages at $5,055. 

In the détermination of the questions arising upon errors assigned, 
it becbmes nécèssary to détermine and déclare the effect of the ap- 
pearancé in tlie state court, and the flling there of the pétition for a 
remoTal above referred to. This court, in the case of Eailway t. 
Brow, 13 G. C. A, 222, 65 Fed. 941, held that the flling of a pétition 
for remotal QÎ a cause from a state court to the circuit court of the 
United States, without then objecting to the jurisdiction of the court 
over the person of the défendant, or in any yvaj restricting the ap- 
pearance as aloiie for the purpose of removing the cause, was a gên- 
erai appearance, and that it was too late, after such removal, to urge, 
in the fédéral court, that that court had no jurisdiction over the de- 
fendant by virtue of the process issued. Subsequently the suprême 
court granted a writ of certiorari removing that suit into the su- 
prême court; and the case is now pending in. the suprême court, 
and undecided. After the décision of the case of Railway v. Brow, 
the suprême court, in Groldey t. Moming News, 156 U. S. 518, 
15 Sup. et 559, held that where a pétition for removal is filed 
in the state court for the sole purpose of presenting a pétition for 
removal, and that purpose is specifically stated, and the appear- 
ance restricted, the défendant does not thereby enter a gênerai ap- 
pearance or waive the right to object to the jurisdiction of the court 
for want of sufflcient service of summons. In the same case the 
court reserved the question as to the eflfect of a pétition in gênerai 
terms for removal, "without specifying and restricting the purpose 
of the defendant's appearance in the state court," as a waiver of ob- 
jection to the jurisdiction of the court over the person of the de- 
fendant. 

In view of this state of the law, this court is in doubt as to how it 
should décide the point thus reserved, and therefore certifies to the 
suprême coqrt this question: Does a défendant, by ûling a pétition 
in a state court for removal of the cause to the United States court, 
in gênerai tenns, unaccompanied by a plea in abatement, and without 
specifying or restricting the purpose of his appearance, thereby waive 
objection to the jurisdiction of the court for want of sufflcient serv- 
ice of the summons? 



BRBYFOGLB et al. v. WALSH et al. 
(Circuit Court, N. D. Illinois. December 17, 1894.) 

Iir.TUNOTION— iNBQUITAIIiB CONTSACT — BANKS AND BaNKING— COBPORATIONS. 

A bill which seeks to restrain the sale by a bank of property pledged 
as collatéral security to a note, discounted by it, on the ground that the 
président of the bank secretly agreed that he would see to the payment 
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of the note -wlthout sale of the collatéral, does not state a case for équi- 
table relief, since 8ucli agreement, belng against the Interest of the bank, 
should not be enforced for the benefit of a party to it 

In Equity. 

Suit by William L. Breyfogle and others against John R. Walsh, 
tlie Equitable Trust Company, and others. Complainant moves for 
a temporary injunction. 

Duncan & Gilbert, for complainants. 
Green, Robbins & Honore, for défendants. 

GROSSCUP, District Judge. This is a bill for an injunction. 
The pleadings are so voluminous, and go into the transactions un- 
der review with so much détail, that no attempt, in this opinion, 
will be made to follow them. The gravamen of the complaint, and 
the propositions on which it turns, are susceptible of a briefer 
statement. The complainant Breyfogle, with others, was inter- 
ested, as owner, in 1892, of extensive stone quarries, near Bedford, 
Ind.; the ownership being represented by a corporation under the 
laws of that state, which had issued bonds and stock to the amount 
of 1500,000 each, the bonds being securedby mortgage upon the 
property. The bonds and mortgage ran to the Jennings Trust 
Company of Chicago, and, having corne into the hands of the par- 
ties interested, were used by them in varions financial transac- 
tions, and especially in taking up conflicting or rival interests. 
The défendant John B. Walsh was, at the time, président of the 
Jennings Trust Company and the Chicago National Bank, when, 
the complainants aver, he became so interested in the quarries 
venture that, in 1892, he joined with the complainant Breyfogle in 
a scheme to build a belt road, whereby there would be f urnished 
to the quarries an outlet for their products. This scheme involved 
the outlay of from two hundred and fifty to three hundred thou- 
sand dollars, the money for which was procured by the issuance 
of bonds upon the belt railway Une to the amount of two hundred 
and fifty thousand dollars. The complainants aver that, before or 
at the time of the initiation of this railway scheme, an understand- 
ing was arrived at between themselves and Walsh, by the terms of 
which Walsh was to procure the advances of money needed to con- 
struct and develop the proposed properties, including both the 
railway and the quarries, for which he was to hâve, as an indi- 
vidual, a share in the profits of the venture. During the following 
year, the financial aflairs and needs of the company became such 
that, on the 31st of January, 1894, there was executed by complain- 
ant Breyfogle, to the order of himself, two notes, one for $300,000, 
and the other for |166,667.95, each bearing interest at 6 per cent., 
to secure which there was, by the express terms of the writing at- 
;:ached to the notes, transferred and delivered to the légal holders 
thereof $400,000, par value, of the bonds of the Bedford Stone Quar- 
ries Company, and certain other collatéral, therein named, which 
notes were, on the same day, indorsed in blank by Breyfogle. It 
is undisputed that the Jennings Trust Company eventually ad- 
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vanced the money represented by thèse notes, and thereafter held 
tliem as évidence of the indebtedness, though it is claimed by the 
complainants that Walsh, under his agreement with them, was 
obliged to personally attend to the payment or renewal of the same, 
and to prevent a sale of the collatéral securities. In the meantime, 
the pressure of the times compelled an assignaient by the cbm- 
panies, and, under the laws of the state of Indiana, the complain- 
ant Breyfogle was appointed trustée. It is substantially averred 
by the complainants that, though the companies appeared to be in- 
solvent, the enterprise was, in fact, a paying one, and was sus- 
ceptible of development into one of such great profit as to attract 
the cupidity of the défendant Walsh; and that thereupon, in vio- 
latioQ of his agreement with the complainants to take care of the 
outstanding notes, and to advance whatever else was needed, he, 
in fact, in April, 1894, caused the Equitable Trust Company, suc- 
cessor to the Jennings Trust Company, to demand immédiate pay- 
ment of the notes; and that this demand was in exécution of a 
conspiraçy between Walsh and the Equitable Trust Company to 
compel the complainants to surrender up to Walsh, or the trust 
Company, ail their interest in the property. Whatever the motive, 
it appears that the con;iplainants were unable to comply with this 
demand, such inability, according to their averment, being due to 
their reliance upon Walsh's promise to take care of thèse obliga- 
tions.. Application was made by them, according to the averments 
of the bill, to Walsh, to carry out his agreement, and prevent the 
trust Company from selling the collatéral mentioned in the notes, 
whereupon the supposed agreement was repudiated by Walsh, and 
the assertion made fhat no relations other than those of debtor 
and créditer had ever existed between them. In view of this de- 
mand, and that of the trust company to sell the bonds and stock 
according to the power of attorney attached to the notes, the com- 
plainants, on the 8th day of June, 1894, were compelled, the bill 
avers, to enter into a written agreement with the holder, the Eq- 
uitable Trust Company, whereby, in exchange for the surrender of 
the two notes of William Breyfogle, before mentioned, and the 
agreement to pay a balance upon another contract of $65,000, the 
complainants, by express agreement, assigned and set over to the 
Equitable Trust Company the bonds, stock, and notes now in dis- 
pute. This agreement was accompanied by another, releasing 
John E. Walsh from ail claims and demands of Breyfogle, and es- 
pecially from ail claims against him as partner with said Brey- 
fogle or his associâtes; and by still another, evidencing the agree- 
ment of the Equitable Trust Company, in considération of the sum 
of one dollar in hand paid, to sell and deliver to Breyfogle the 
bonds, stocks, and notes in question, upon the payment by him, 
before the Ist of November, 1894, of the sum of f 542,720.95, with in- 
terest thereon at the rate of 6 per cent., and such additional sum as 
might be expended, after the date of the agreement, in paying the 
outstanding indebtedness of the companies, or protecting their 
title, in excess of the net receipts from the opération of the prop- 
erties. As an inducement to the making of thèse contracts, the 
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complainants aver the défendant Walsh promised to aid complain- 
ants in flnding a purchaser of the properties prior to the Ist of No- 
vember, and especially, in view of such negotiation, to keep secret 
;he existence of thèse contracta. But, it is averred, in exécution of 
the conspiracy, Walsh published the facts of the transaction, and 
thereby prevented the complainants from consummating any deal 
looking to the rédemption of the property. It appears that, while 
the management of the property has remained with its previous 
officers, their résignations were placed in the hands of the défend- 
ants, and the object of this bill is to enjoin the défendants from 
accepting thèse résignations, or ousting the présent ofiScers from 
the management of the property, and from disposing of the stocks 
and securities that came into their hands under the agreement of 
June, 1894, or from disturbing generally the status of the parties. 

It appears plain to me that, before the prayer of the bill can be 
granted, I must hold, in favor of the complainants, the following prop- 
ositions : (1) That Walsh entered into the alleged agreement where- 
by he, in effect, became a partner of the complainants in the ventnre, 
obligating himself to obtain the necessary money advances, and espe- 
cially to take care of the indebtedness arising from the advancements 
of the Jennings Trust Company upon the Breyfogle notes. (2) That 
Walsh conceived and put in exécution the design of capturing the 
entire property of the companies, and for this purpose, disregarding 
his obligations above stated, used his power, as président of the trust 
Company, to bring on the demand for payment of the notes, and thus 
took adyantage of the confidence and flnancial unreadiness of the com- 
plainants, whereby they were oppressed into the agreements of June, 
1894. (3) That, notwithstanding the agreements of June, 1894, are 
expressed in plain and unequivocal terms, it is compétent by proof ali- 
unde, and resting entirely in paroi, to ascertain and give effect to an- 
other agreement wholly at variance with and nugatory of the written 
agreements. And, (4) assuming the three foregoing propositions in 
favor of the complainants, the complainants are in a situation where, 
justly and equitably, they can ask that the trust company be subjected 
to the restraints prayed for in the bill. 

The view I hâve taken of the last proposition makes it unnecessary 
to consider the preceding ones, This is not a bill to redeem. The 
complainants make no offer to pay off the indebtedness due the Equi- 
table Trust Company, and, indeed, show themselves wholly unable to 
meet those obligations. The setting aside of the agreements of June, 
1894, would, alone, avail complainants but little. The trust company, 
as holder of the notes, aggregating over |566,000, with the bonds and 
stocks as collatéral thereto, would be in a légal position to press again 
for immédiate payment, and, upon failure thereof, to sell the pledged 
securities. The complainants virtually confess that, in such event, 
they would be compelled again to default, and suflfer the collatéral to 
go to sale. It is clear, from past expérience and the virtual admis- 
sions of the parties, that such a sale would not realize an amount in 
excess of the debt. I do not foresee, then, how the hand of the chan- 
cellor could relieve the complainants' situation, unless it reached fur- 
ther than the mère annulment of the agreements of June, 1894, and 
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arrested tHe trust company in any attempt to coUect the notes, either 
until Walsh had complied with his supposed agreements, or the com- 
plainants had been accorded an opportunity to put the properties upon 
the market and work up and negotiate their sale. In other words, I 
am called upon either to cancel thèse notes as évidences of indebted- 
ness to the trust company, or, if no case for that exists, to restrain 
the créditer from their collection until the debtor can make the 
amounts out of the property. It may be assumed that Walsh entered 
into the engagements alleged, and, as président of the bank and trust 
company, possessed unlimited influence and control in the manage- 
ment of their affairs. But it does not follow that the power thus ac- 
tually possessed, as between him and thèse institutions, is lawful 
power. The bank and the trust company are not mère private corpo- 
rations. Their f unds are not the aggregation of the private wealth of 
Walsh and his associâtes. Their financial condition is not the inter- 
est solely of the président and directors. They are, in an important 
sensé, public institutions. The f unds loaned by them are the gather- 
ings from innumerable sources, and the ofQcers are, in that important 
sensé, only the trustées of the great public, which makes its deposits 
in the confidence that the institutions are managed along the Unes of 
the law and of honest and sound financial considérations. The law 
itself interposes, by means of compulsory reports and inspections, to 
assure itself, from time to time, that thèse considérations are not vio- 
lated. The président of one of thèse institutions who would part with 
its funds upon the strength of apparent notes with collatéral security, 
but under a private arrangement by which such notes and securities 
could not be used according to their légal import and possibilities, 
would be a criminal against his trust. What right has he, for private 
gain, to hazard thèse securities, or impose restraints upon those to 
whom the fund really and beneflcially belongs? What will become 
of the public confidence if, by private understanding, the assets are 
really différent from what the books and files of the institution dis- 
close? How can the government maintain supervision, if the writ- 
ings that corne under its inspectioa are not expressive of the real rela- 
tions between the institution and its borrowers? Situations often 
arise where one of two innocent persons must suffer from the wrongs 
of a third, and where the courts, through compulsion, are obliged to 
impose a hardship upon one to save a loss to the other. The maxim 
décisive of such cases is that the loss must fall upon the one who 
cornes the nearer to responsibility for the wrojig of the ofEender. 
Thus, cases may arise where, in their dealings with third persons, even 
banks and trust companiés may be subjected to losses that are clearly 
the resuit of the unauthorized conduct of their oflScers. Is the case 
presented to the court now of such a character? The complainants 
unquestionably knew, or had reason to believe, that the notes would 
be discounted at the bank or the trust company. If Walsh was a 
partner in the venture, either secretly or openly, and had, as such, en- 
gaged to take care of thèse notes, the complainants, as reasonable 
men, must hâve under stood that he could not foUow this engagement 
to the préjudice of thèse institutions. They had no right, knowing 
this, to deal with him beyond his lawful power, or to obtain money 
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from thèse institutions upon an arrangement that would hâve been 
at once violative of law, honor, and safe business methods. If Walsb 
entered into the arrangement alleged, he did a gross wrong to the 
publie, and to the debtors of the trust company, and the complain- 
ants, confessedly, bave shared in the knowledge of tiiis wrong. It is 
not an answer to say that they supposed that, out of bis great wealth, 
he cciilrî meet the necessities of bis obligations without trenching upon 
the rights of the trust company. They could take that risk, if they 
saw fit, but, if it fails, cannot throw upon the trust company or the 
bank the résultant conséquences. It is beyond conscientious concep- 
tion that the great funds deposited in our banking and trust institu- 
tions are at the mercy of such arrangements as grasping officiais and 
ambitions adventurers may enter upon. But such would be the real 
facts if courts, in cases like this, conld cancel the supposed assets of 
thèse institutions, or arrest their collection, or in any way interfère 
with the plain légal effect that their face imports. If the complain- 
ants hâve been deceived, and thereby suffer loss, it is because they 
hâve embarked their interests upon a chance that the défendant Walsh 
had no lawful right, as against the trust company or the bank, to 
hold out Their rights, whatever they are, remain against Walsh as 
an individual, and cannot be carried over against the trust com- 
pany. I can find no way, as between them and the trust company, 
to give them any substantial relief. It is only just that I should add 
that the question of the truth of the charges against défendant Walsh 
has not been considered. Had I entered into that branch of the 
case, I would bave called for afSdavits to meet the complainants' case, 
or hâve referred the case to a master to direct an inquiry, The case, 
as disposed of, is upon the assumption of the correctness of the com- 
plainants' averments of fact, and not upon proof thereof. Accord- 
ingly, the motion for injunction will be overruled, and the présent re- 
straining order dissolved. 



BREED V. GLASGOW INV. CO. 

(Circuit Court, W. D. Virginia. July 11, 1895.) 

CoEPOBATioHs—MoBTGAGEs— Virginia Statuts. 

The F. Co., on August 2, 1890, conveyed certain land in Virginia to the 
P. Oo. for a considération, part of which was paid In cash, and the re- 
mainder was to be pald In deferred installments, secured by a deed of 
trust, whIch was exeeuted, but not recorded. June 1, 1891, the P. Co. 
conveyed the same land to the G. Co. by a deed referring to the deed from 
the F. Go,, and reciting an intention to transfer the property subject to 
ail the terms of that deed. ïhe G. Co. also expressly assumed the pay- 
ment of the unpald purchase money due the F. Co. Simultaneously, the G. 
Oo. Issued Its bonds for the amount of such purchase money, payable to 
the F. Co. or bearer, and secured them by a deed of trust of the land. This 
deed of trust was recorded on December 30, 1891. At the time of the con- 
veyance to the G. Co., the F. Oo. exeeuted a release to the P. Oo. of Its 
mortgage, which release was recorded January 4, 1892. On June 27, 1892, 
the G. Co. was placed In the hands of a receiver appolnted in a credltors' 
suit. A gênerai créditer of the company Interrened, claiming that the 
deed of trust made by the G. Oo. to secure the bonds should be decreed 
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to iDure to the beneflt of aU the credltors of the «. Oo. Eelû, that the 
provisions of section 114» of the Code of Virginia, relating to liens created 
by corporations to secure préférences to credltors, did not apply, since the 
deed of trust was glven to secure a debt contracted at the tlme, wlthln 
the exception of that statute, and no ground of equity required the court 
to deprlve a vendor of property of the lien created for the purchase money, 
for the benefit of gênerai credltors. 

Letcher & Letcher, for complainant. 
M. M. Martin, for défendant. 

0. B. Eoller & Martz and M. M. Martin, for petitioner. 
John Seiden, H. O. Claughton, Jas. Bumgardner, Jr., W. E. Craig, 
and Letcher & Letcher, for démarrant. 

PAUL, District Judge. The petitioner, A. F. Smith, files his 
pétition in this cause, alleging that he is a créditer of the défendant 
Company in the sum of |3,000, for money loaned it on the 26th day of 
May, 1891, with interest thereon from said date; that, under the 
provisions of section 1149 of the Code of Virginia (Ed. 188T), a cer- 
tain deed of trust, made on the Ist day of June, 1891, from the Glas- 
gow Investment Company (hereinafter designated as the Glasgow 
Company) to S. H. Letcher, trustée, to secure the payment of 90 
bonds, of $1,000 each, payable to the Natural Bridge Porest Company 
(hereinafter designated as the Forest Company), or bearer, with the 
coupons thereon, should be held to inure for the beneflt, ratably, of 
ail the creditors of said company existing at the time said deed of 
trust was made. The pétition further allèges that at the time of the 
Cv^nveyance of the property involved in this suit, conveyed by the 
Natiiral Bridge Park Association (hereinafter designated as the Park 
Association) to the Glasgow Company, the latter compaûy was insol- 
vent, and that such insolvency was known to H. C. Parsons, the prési- 
dent of the Porest Company, the vendor of the said property to the 
Park Association ; that the deed of conveyance from the Forest Com- 
pany to the Park Association, dated August 2, 1890, did not retain 
on the face of the conveyance a lien to secure the unpaid purchase 
money, as by law required, but only provided that a deed of trust 
should be executed by the Park Association conveying the same prop- 
erty conveyed to it in trust to secure the payment of said unpaid pur- 
chase money, and that such deed of trust was never recorded; that in 
October, 1891, the Porest Company delivered to the Park Association 
a deed of release which had been executed in August previous, by 
which said Porest Company acknowledged the satisfaction of ail the 
unpaid purchase money due it at that time from thePark Association, 
and that this was done in order to enable the Glasgow Company to 
demand and reçoive from the insurance companies payment of the 
insurance policies on the hôtel property, which had then just been 
destroyed by fire, and that for the same purpose the deed of trust 
dated June 1, 1891, from the Glasgow Company to S. H. Letcher, 
trustée, to secure the payment of the 90 bonds for |1,000 each, with 
the coupons on the same, was held back, and not delivered to said 
Letcher, trustée; and that this was done by agreement with the For- 
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est Company. To this pétition, Henry Strong, the holder of a por- 
tion of tlie bonds secured by said deed of trust from the défendant 
Company to S. H, Letcher, trustée, the said S. H. Letcher, trustée, and 
the Forest Company flle a demurrer on the following grounds: 

"(1) That the said pétition commences, In efCect, a new suit, over which the 
.lurisdiction of thls court Is not shown, by such pétition, to extend; (2) that 
the said pétition seeks to raise issues foreign to those Invoived in the cause 
wherein such pétition hath been filed, as well as to add new parties to said 
cause; (3) that the said pétition is vague, uncertain, and insensible; (4) that 
the petitioner in said pétition hath been guilty of great and unexplained lâches 
and delay In questioning the opération, accordlng to its terms, of the said deed 
of trust to S. H. Letcher, trustée, reeorded on the 30th day of December, 1891; 
(5) that it is not pretended, In and by the said pétition, that the certain bonds 
therein mentioned were nonnegotiable instruments, nor that the holders thereof 
are not bona fide holders for valuable considération, in the usual course of busi- 
ness, wltBout notice; (6) that the said pétition Imputes to the demurrant no . 
notice of any of the matters or thlngs in pais in said pétition alleged agalnst 
the opération, accordlng to its terms, of the aforementioned deed of trust; 
(7) that the said pétition contalns no averments sufflclent, in point of law, to 
Indicate that the aforesald deed of trust was an incumbrance created by the 
Glasgow Investment Company upon the property of the said company for the 
purpose of giving a préférence to the Natural Bridge Forest Company over 
any créditer of the former company; and (8) that the said pétition doth not 
contain any matter of equity whereon this court can ground any deeree or 
give any relief agalnst this demurrant." 

The pétition and demurrer put in issue the whole record in the 
cause, and the following facts are presented for the considération 
of the court: 

On August 2, 1890, the Forest Company conveyed to the Park Asso- 
ciation the land invoived in this suit, for $160,000, of which $10,000 
was to be paid in cash, and the balance to be paid in certain deferred 
payments, with interest at 5 per cent, per annum, the deferred pay- 
ments to be secured by a deed of trust of even date. This deed of 
trust was executed, but not reeorded. On June 1, 1891, the Park 
Association conveyed the same land to the Glasgow Company. In 
this deed of conveyance spécial référence is made to the deed from the 
Forest Company to the Park Association, dated August 2, 1890. It 
recites : 

"The object of thls conve.vanee being to transfer to the said party of the 
second part ail of the property, privilèges, easements, and rights of every de- 
scription conveyed to the party of the flrst part in the above-mentioned deed 
of conveyance; the same to be recelved and held by the said party of the 
second part upon the terms, stipulations, and conditions therein set forth." 

And this deed of conveyance further stipulâtes that: 

"By the acceptance of this deed of conveyance, it is to be understood that 
the party of the second part assumes and guaranties payment to the Natural 
Bridge Forest Company of ail unpaid purchase money due, or to become due, 
under the above-descrlbed deed of conveyance from the said Natural Bridge 
Forest Company to the Natural Bridge Park Association." 

On even date with the last-mentioned deed between the Park Asso- 
ciation and the Glasgow Company, the latter company executed a 
deed of trust to S. H. Letcher, trustée, in which the Forest Company 
was made party of the third part, and which conveys the same prop- 
erty to said S. H. Letcher, trustée, in trust for purposes therein named. 
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This deed crf trust, after certain recitalB therein not neces^y to be 
hère quoted, provides as follows: 

"This deed and conveyance Is made In trust to secure the paymeïit of nïnety 
bonds, for tbe sum of one thousand dollars each, numbered from No. 1 to 
No. 90, încluslTe, bearing even date herewlth, and to secure tlie payment of 
the warrants or coupons for Interest upon sald bonds, payable semlannually, 
as the same shall mature." 

This deed of trust was recorded in the clerk's oflce of the county 
court of Rockbridge county, Va., on December 30, 1891. 

On June 1, 1891,, the Forest Company and S. H. Letcher, trustée, 
executed to the Park Association a deed of release, releasing the deed 
of trust executed by the Park Association to S. H. Letcher, trustée, 
dated August 2, 1890, which had not been recorded. This deed of 
release was recorded in the clerk's office of the county court of Eock- 
bridge county. Va., on January 4, 1892. 

On June 27, 1892, upon a gênerai creditors' bill filed by P. W. 
Breed, the plaintiff in this cause, the court appointed J. O. Burdette 
receiver of the Glasgow Company, and by an order entered on No- 
vember 10, 1892, appointed S. H. Letcher co-receiver of said company; 
and on December 15, 1892, G. D. Letcher was appointed a spécial 
commissioner to lease the property of said company. 

The provision of the statute in the Code of Virginia (Ed. 1887) on 
which the petitioner relies is as follows: 

"Sec. 1149. * * » [Applylng to chartered companles]; and if any such 
company create any lien or encumberance on its works or property for the 
purpose of giving a préférence to one or more creditors of the company over 
any other créditer, or creditors, except to secure a debt contracted, or money 
borrowed, at the time of the création of the lien or encumbrance, the same 
shall enure to the benefit ratably of ail the creditors of the company existing 
at the time such lien or encumbrance was created." 

The form, ténor, and effect of the bonds issued by the Glasgow 
Company, for the security of the payment of which, and of the cou- 
pons thereto attached, the deed of trust from the Glasgow Company 
to S. H. Letcher, trustée, dated June 1, 1891, and recorded on Decem- 
ber 30, 1891, were as follows : 

"No. . No. . 

"The Glasgow Investment Company. 
"Incorporated Under the Laws of the State of Virginia. 
"Know ail men by .thèse présents, that the Glasgow Investment Company 
acknowledges itself Indebted to the Natural Bridge Forest Company, or bearer, 
in the sum of one thousand dollars, for value received, to be paid on the first 
day of June, 1906, with interest thereon to be computed from the first day of 
June, 1891, at the rate oï six per cent, per annum, payable semlannually, in 
the city of New York, at the office of the Manhattan Trust Company, on the 
irst days of June and December in each year, until the sald principal shall 
be fully pald, on the présentation and surrender of attached coupons as they 
respectively become due. This bond is one of a séries of ninety bonds for 
one thousand dollars each, numbered consecutlvely from No. 1 to No. 90, in- 
clusive; ail bearing same date herewlth, and secured by a deed of trust on 
the property of said company, executed for the beneflt of the holders of the 
sald bonds to S. H. Letcher, trustée; said deed of trust bearing date the first 
day'of June, 1891. This bond Is redeemable, at the option of the Glasgow In- 
vestment Company, at or âfter flve years from the date hereof, to be called 
for rp4emption in the Inverse order of the numbers thereof; and is otherwise 
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subject to the provisions, conditions, and covenants made and set forth in 
the deed of trust securing the same, as f uliy as if sueh provisions, conditions, 
and covenants were herein fiilly recited. This bond shall ilôt become obllga- 
tory until autlienticated by the certiiicate of the said trustée. In testimony 
wbereof, the said company has eaused its corporate seal to be hereunto afflxed, 
and thèse présents to be executed by its président, and attested by its secre- 

tary, the day of , 1891. 

" , Secretary. , Président. 

"Trustee's Certificate. 

"I hereby certify that the foregoing bond Is one of a séries of bonds 

referred to and described in the deed of trust bearing date the first day of 
June, 1891, executed and delivered by the Glasgow Investment Company to 
me as trustée. , Trustée." 

The coupons, 30 in number, of each of saii bonds, were in form, 
ténor, and effect as follows : 

"The Glasgow Investment Cîompany 
"Will pay to the bearer. at the office of the Manhattan Trust Cîompany, in 

the City of New York, thirty dollars, on the first day of December, . 

" , Secretary." 

The object of the Virginia statute on which this proceeding is 
based is to prevent a private corporation from giving a préférence 
to one or more creditors by incumbering its property in their favor, 
where ail of the creditors stand upon the same footing, — where ail 
are equally entitled to share in the assets of the corporation for 
the payment of their debts. The législature of Virginia has em- 
bodied in the statute a principle familiar to courts of chancery in 
dealing with the affairs of insolvent private corporations. It rests 
upon the maxim, "Equality is equity." It was this rule that con- 
trolled the court in Manufacturing Co. v. Hutchison, 11 C. C. A. 320, 
63 Ped. 496, which counsel for the petitioner hère has urged upon 
the attention of the court as controlling authority in this case. ŒÎiat 
was a case where an insolvent corporation gave a mortgage upon 
the whole of its property and assets to secure some of its creditors 
to the exclusion of ail others. The same doctrine is held in Lippin- 
cott v. Carriage Co., 25 Fed. 577, and in Howe v. Tool Co., ii Fed. 
231. In Curran v. State, 15 How. 306, it is said that the assets of 
an insolvent banking corporation "are a f und for the payment of its 
debts. If they are held by the corporation itself, and so invested 
as to be subject to légal process, they may be levied on by such pro- 
cess. If they hâve been distributed among stockholders, or gone 
into the hands of other than bona flde creditors or purchasers, leav- 
ing debts of the corporation unpaid, such holders take the property 
chargea with the trust in favor of creditors, which a court of equity 
will enforce, and compel the application of the property to the sat- 
isfaction of their debts. This has often been decided, and rests upon 
plain principles." But even this doctrine has its exceptions, as was 
recognized in the case cited (Manufacturing Co. v. Hutchison, supra), 
in which it is said that "ail creditors are equal in right, unless préf- 
érence or priority has been legally given by statute, or by the act of 
the corporation, to particular creditors"; and, further on, "undoubt- 
edly a solvent corporation, if not f orbidden by its charter, may mort- 
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gage its property to secure the préférence of obligations assumed be- 
fore or at tiie time of the exécution of the mortgage." See, also, 
Hauselt v. Harrison, 105 U. S. 405, and Canal Go. v. Vallette, 21 
How. 414. 

The record in this case does not show that the Glasgow Com- 
pany was insolvent at the time it executed the deed of trust of 
June 1, 1891. The bill alleging its insolvency was not filed un- 
til a year afterwards. But grant that it was an insolvent corpo- 
ration when said deed of trust was given; the doctrine, as ap- 
plied by the courts to insolvent corporations, has never been carried 
so far as to allow a court of equity to invade a security taken by a 
vendor to. secure the purchase money for the property sold, and to 
subject this property, or its proceeds, to a ratable distribution among 
ail the creditors of an insolvent corporation. The court is at a 
loss to see why it should do so. Selling the property to the corpo- 
ration, and reserving a lien on the property to secure the purchase 
money, is not an act that in itself works détriment to the gênerai 
creditors of the corporation. It is because of the in jury done to the 
other creditors that a corporation is forbidden to prêter one gênerai 
creditor to another. It is very plain that this reason does not apply 
in case of a vendor selling property, and the corporation creating 
a lien on such property to secure the payment of the purchase money. 
The préservation of liens for the payment of the purchase money 
of property has always reeeived the careful considération of courts 
of equity. The "Virginia statute, itself, on which the petitioner re 
lies, does not undertake to extend its inhibition to spécifie liens 
arising out ôf transactions touching designated property. It makes 
spécial exceptions in favor of liens or incumbrances created to secure 
a debt contra.cted or money borrowed at the time Of the création of 
the lien or incumbrance; the language of the statute being, "except 
to secure a dëbt contracted, or money borrowed, at the time of the 
création of the lien ojr mortgage." The questions raised in this case, 
under this statute, hâve not been passed upon by the suprême court 
of appeals of Virginia, and the statute has reeeived no such consid- 
ération in the décisions of that court that entitle it to controUing 
efEect in thie court. In such case it is the duty of this court to fol- 
low the décisions of the suprême court of the United States. As 
said in Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct, 10: 

"The fédéral courts hava an Independent jurisdiction in the administration 
o( State laws, eo-ordinate with, and not subordlnate to, that of the state courts, 
and are bound to exercise their own judgment as to the meaning and efCect 
of those laws. The existence of two co-ordlnate jurlsdictions in the same 
territory is pecullar, and the resuits would De anomalous and inconvénient, 
but for the exercise of mufual respect and déférence. Since the ordinaxy ad- 
ministration of the law Is carried on by the state courts, it necessarily hap- 
pens that, by the course of their décisions, certain niles are establlshed, which 
become rules of property and action In the state, and hâve ail the efCect of 
law, and which it would be wrong to disturb. This is especially true with 
regard to the law of real estate, and the construction of state constitutions 
and statutes. Such established rulea are always regarded by the federaî 
courts, no less than by the state courts themselves, as authoritative déclara- 
tions of what the law Is. But, where the law has not been thus settled, it 



BBEED V. GLASGOW INV. CO. 909 

is the rlght and duty of the fédéral courts to exercise thelr own Judgment, 
as they also always do in référence to the doctrines of commerclaJ law and 
général jurisprudence." 

See, also, Carroll Co. X- Smith, 111 U. S. 556, 4 Sup. Ct. 539, and 
Railroad Co. t. Baugh, 149 U. S. 368, 13 Sup. Ct. 914. 

In the case before the court, the record shows that the deed of 
conveyance from the Forest Company to the Park Association, dated 
August 2, 1890, conveying the land in question with gênerai war- 
ranty, provided for the payment of the purchase money, and the 
manner of securing the same, as foUows: 

"The considération of one hundred and sixty thousand ($160,000) dollars 
hereinbefore mentioned is to be payable as follows: Ten thousand dollars 
($10,000) in cash, the receipt whereof is hereby acknowledged; twenty thou- 
sand dollars (¥20,000) to be paid on 21st day of August, 1890; fifteen thousand 
dollars ($15,000) on the 21st day of October, 1890; fifteen thousand dollars 
($15,000) on the 21st day of January, 1891; ten thousand dollars ($10,000) on 
the 21st day of July, 1891; and fifteen thousand dollars ($15.000) annually 
thereafter untll the entire purchase money is entlrely paid off and dlscharged; 
ail of sald deferred payments to bear tive per cent, interest from the 21st day 
of July, 1890, and the Interest to be paid annually; whieh payments are to be 
evidenced by bonds or notes, with the privilège to the said party of the second 
part to pay any or ail of said notes before maturity, the deferred payments 
to be secured by deed of trust of even date herewith." 

In pursuance of the stipulation in this deed of conveyance that 
the deferred payments of the purchase money should be secured by 
deed of trust of even date therewith, the Park Association prepared 
said deed of trust, but it was not recorded. Counsel for the peti- 
tioner contend that, because of the failure to record this deed of 
trust, it was of no eflect as flxing a lien upon the property. The 
court does not concur in this view. The stipulation in the deed of 
conveyance that a deed of trust should be executed to secure the un- 
paid purchase money flxed the lien upon the property, and this lien 
would hâve been effectuai, and one that a court of equity would 
bave enforced, if no deed of trust had been executed in pursuance of 
the stipulation. This is in accordance with the familiar maxim that 
equity regards that as done which ought to be doue. Canal Oo.v. 
Vallette, 21 How. 414, was a case in which the bonds issued by the 
canal company stated on their face that they should be the flrst and 
only loan created by the company under its charter for the comple- 
tion of the canal ; and the court held that: 

"In the absence of objections to the validity of thèse bonds, there can be no 
question concerning thelr légal opération and elîect, or of the jurisdiction of a 
court of equity to enforce them. That court treats an agreement for a mort- 
gage or pledge of bonds or other property as blnding, and will give it eft'ect 
according to the intention of the contractlng parties." 

This is a stronger case than the one at bar. In the case we are 
considering, we hâve not only an agreement to exécute a deed of 
trust, but the deed of trust was actually executed, and the only ob- 
jection made to its validity is that it was not recorded according to 
the registry laws of Virginia. 

It is contended by counsel for the petitioner that, under the pro- 
visions of section 2474 of the Gode of Virginia (Ed. 1887), a lien for 
the purchase money of land can only be secured by an express res- 
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ervation in thé deed of conveyance, and that the stipulation in the 
deed of conveyance from tlie Forest Company to the Park Association 
■was not snch a réservation ; that the lien thus provided for could 
not be effectuai unless the deed of trust was executed and duly re- 
corded. The section relied on — section 2474 of the Code of Vir- 
ginia (Ed. 1887)— sunply abolishes the vendor's équitable lien for 
unpaid purchase money, but it does not affect the right of the par- 
ties to secnre the payment of the purchase money by the exécution 
of a deed of trust on the property conveyed. This mode of securing 
the purchase money on land is in no wise affected by the statute 
relied on. This old and familiar method of securing the vendor in 
his purchase money remains the same as before the passage of the 
statutè. 

By deed bearing date June 1, 1891, acknowledged June 9, 1891, 
and recorded January 4, 1892, the Park Association conveyed the 
same land, with gênerai warranty of title, to the Glasgow Company, 
upon the provisions, stipulations, and conditions contained in the 
deed of conveyance from the Forest Company to the Park Association, 
the language used in the deed being that: 

"The object of this conveyance belng to transfer to the sala party of the 
second part ail of the property, privilèges, easements, and rlghts of every de- 
scription conveyed to the party of the flrst part In the above-mentloned deed 
of conveyance; the same to be recel ved and held by the sald party of the 
second part upon the terms, stipulations, and conditions thereln set forth. By 
the acceptance of this deed of conveyance, it Is to be understood that the partj' 
of the second part assumes and guarantles payment to the Natural Bridge 
Forest GJompany of ail the unpaid purchase money due, or to become due, 
under the above-described deed of conveyance from the sald Natural Bridge 
Forest Company to the Natural Bridge Park Association." 

In pursuance of its undertaking, as set forth in the deed of con- 
veyance from the Park Association to the Glasgow Company, the 
latter, by deed of trust dated June 1, 1891, acknowledged August 22, 
1891, and recorded December 80, 1891, to secure |90,000 of its cou- 
pon bonds, conveyed the said land, with gênerai warranty of title, 
to S. H. Letcher, trustée, and with express référence to the contem- 
poraneous deed from the Park Association to the Glasgow Company 
for a more particular description of the trust property. On the 
same day the Forest Company executed its deed of release to the 
Park Association, which was acknowledged October 3, 1891, and re- 
corded January 4, 1892, acknowledging that "it has received satis- 
faction" of the unpaid purchase money which was to be secured by 
deed of trust under the terms of the original deed of conveyance 
from the Forest Company to the Park Association. This satisfaction 
was, of course, the bonds issued by the Glasgow Company to the 
Forest Company, or bearer, and secured by the deed of trust to 
Letcher dated June 1, 1891. In view of the fact that, when the 
Glasgow Company purchased the property of the Park Association, 
the property was incumbered with a lien for the unpaid purchase 
money; that the Glasgow Company contracted expressly and agreed 
to pay this unpaid purchase money, and, in pursuance of its agree- 
ment, executed the deed of trust of June 1, 1891, and executed and 
delivered its bonds payable to the Forest Company, or bearer,— the 
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deed of trust clearly f ails within the exceptions in the statute which 
provides that a corporation may exécute a deed of trust to secure "a 
debt contracted, or money borrowed, at the time of the création of 
the lien or incumbrance." The création of the lien or incumbrance 
in this case was eontemporaneous with the contraction of the debt 
for the purchase money, for the security of which said lien or in- 
cumbrance was made. 

As to the allégation by the petitioner that the deed was with- 
held for recordation until the 30th day of December, 1891, for the 
purpose of enabling the Glasgow Company to collect and receive 
from the Insurance companies the Insurance money on the hôtel on 
the property, which had then been recently burned, the court does 
not see that this has any bearing whatever upon the questions to be 
decided in this case. If the course alleged to hâve been pursued by 
the trustée had been so pursued, the effect, so far from being an in- 
jury to the gênerai créditer s, was intended, in its resuit, for their 
beneflt, by- increasing the assets of the Glasgow Company. It is 
not necessary to discuss this matter, as the record in this cause 
shows that the policies of Insurance in question were decided to be 
valid by the suprême court of the state of New Hampsbire, and the 
insurance money thereby secured has been collected, and is now on 
deposit to the crédit of this cause. 

Considérable argument has been had as to the character of the 
bonds issued by the Glasgow Company, payable to the Forest Com- 
pany, or bearer, — as to whether they are negotiable, and therefore 
protected in the hands of an innocent holder for value. It is un- 
necessary to discuss this question. The court holds the deed of 
trust to be valid on the grounds stated, without regard to the com- 
mercial character of the bonds for the security of which it was exe- 
cuted. There is no allégation in the pétition of fraud in any of the 
transactions connected with the deed of trust, or the issuance of the 
bonds. On the contrary, counsel for the petitioner insist that the 
deed of trust is valid, and should stand, but contend that it shall 
be opened to the admission of the gênerai creditors of the Glasgow 
Company to participate in the assets to be realized under its f oreclo- 
sure; that the deed of trust given for the express purpose of secur- 
ing the payment of the purchase money on the property shall, in 
effect, be declared a nullity; that the creditor, who has parted with 
his property on the faith of a flrst lien to protect him against loss, 
shall surrender his security for the payment ratably of the claims of 
the gênerai creditors of this corporation. This contention, for the 
reasons given, cannot be sustained. The demurrer must be sus- 
tained, and the pétition dismissed. 
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RTAN et au V. KANAWHA VAL. BANK. 

(Circuit Court of Appeals, Fourth Circuit. November 11, 1895.) 

No. 119. 

JuDOMENTS— Lien— West Virginia Lawb. 

Under the law of West Virginia, a judgment créditer, In order to reach 
the land of tlie judgment debtor, must tile a bill in equlty in aid of the 
exécution, after a return unsatislied in whole or In part. A judgment is 
a lien for 10 years upon the defendant's land. If docketed in the county 
where the land lies. PlaintifC secured a judgment against H. in 1878, 
whlch was docketed in three counties. After the return of an exécution 
unsatisfled, he commenced a suit in equity, in one of the counties, to sub- 
ject land of H. in that county to the payment of the judgment. A flnal 
decrée was entered in thls suit in 1884, leaving the judgment partly un- 
satisfled. In 1803. plalntitï commenced a suit to reach lands in the other 
two counties where the judgment was docketed, which lands had in the 
meantime been sold to third parties. fleW, that the first suit in equity 
w^as part of and ancillary to the judgment, as a mode of enforcing it, and 
kept that judgment alive, not only in the county where it was obtained, 
but in ail the counties where it was docketed, until the entry of the decree 
in the equlty suit, so that the 10-year period ot limitation dld not begin to 
run untll that date. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

This suit was commenced in the United States circuit court of 
West Virginia in February, 1893. It was brought to enforce a judg- 
ment which had been obtained by the plaintiff below in the state 
circuit court of Kanawha county, W. Va., in 1877. The property 
sought in this suit to be subjected to the said judgment was the 
interest held in certain tracts of land in Clay and Nicholas counties, 
W. Va., by Lewis G. Huling, one of the défendants below. 

F. B. Enslow (of Simms & Enslow), for appellants. 
J. F. Brown (of Brown, Jackson & Knight; E. L. Buttrick on the 
brief), for appellee. 

Before SIMONTON, Circuit Judge, and HUGHES, District Judge. 

HUG-HES, District Judge. Under the law of West Virginia, a 
plaintiff, after obtaining judgment for his debt, can issue a writ of 
fleri facias against the personalty of the défendant. If the exécu- 
tion be returned unsatisfled, in whole or in part, and he wishes to 
reach the land of the défendant, he must file a bill in equity in aid 
of the exécution. The judgment which he has obtained is a lien 
upon thé defendant's land in any county in the state, although, as 
against a purchaser of the land without notice, the lien does not 
hold unless it be docketed in the county in which the land lies. In 
1877, the plaintiff, appellee in this cause, recovered judgment against 
Lewis G. Huling et al., in Kanawha county, for |3,540.72. This judg- 
ment was docketed in 1878 in Kanawha and Clay counties, and in May, 
1880, in Nicholas county. In thèse two last counties the défendant Hul- 
ing owned lands. The docketing of the judgment in Clay and Nich- 
olas counties gave notice that the original suit, in which judgment 
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Lad been entered, was in Kanawha county, The writ of fieri facias 
issued on'the judgment in April, 1878, tiaving been returned "No 
property found," the plaintiff, in October, 1878, brought its bill in 
equity in Kanawha county to subject lands in that county to its 
judgment. The case was referred, in June, 1880, to a commissioner. 
His report was flled and conflrmed in April, 1881. Sale of the lands 
in Kanawha county was ordered, and sale of them was made and 
coniirmed in October, 1884. On the 22d of September, 1880, Hul- 
ing conveyed the lands in Clay and Nicholas counties to the ven- 
dors of the défendant, appellant in this suit, who were thus pur- 
chasers pendente lite, in respect to the chancery suit in Kanawha 
county. There can be no doubt but that the statute of limitations 
began to run against the original judgment, at its date, in 1878, as 
to the lands in Clay and Mcholas counties. But the question in the 
case is whether the chancery suit, begun in October, 1878, and flnally 
ended in October, 1884, brought to complète the relief of the judg- 
ment, was a continuation of the judgment, and kept it alive, as 
against the running of the statute of limitations, until the date of 
the flnal decree. The record shows that the latter suit, brought to 
enforce the judgment, resulted in satisfying it, in part, as late as 
October, 1884, leaving the residue of the amount of the original 
judgment unpaid. The chancery proceedings were a part of and an- 
cillary to the judgment at law, were a practical mode of enforcing 
it, and kept it alive. The decree in chancery was a continuation of 
the judgment, and continued it in force up to the date when it was 
entered, kept it alive, not only in Kanawha county, where it was 
obtained, but in every county of the state in which it was docketed. 
The docketing in Clay and Nicholas counties gave notice, there as 
well as in Kanawha county, of the Kanawha judgment, and of ail 
proceedings taken in Kanawha county to enforce it. Just as a suc- 
cessful appeal would hâve held the statute of limitations in abeyance, 
so did thèse proceedings. It follows that the running of the statute of 
limitations, which was unquestionably suspended in Kanawha coun- 
ty until October, 1884, was also suspended in Clay and Nicholas 
counties, and that the limit of the statute was not reached until Oc- 
tober, 1894, 10 years after the decree in chancery. The defendant's 
(appellant's)vendors, having purchased the Huling lands in Clay and 
Nicholas counties in September, 1880, did so pendente lite, with con- 
structive notice of the judgment which had been docketed in those 
counties, and of ail proceedings taken in Kanawha county to en- 
force,, keep alive, and extend that judgment. The docketing^ in 
Clay and Nicholas counties put ail purchasers of the lands there on 
inquiry; and the maxim "vigilantibus non dormientibus jura sub- 
veniunt" applies. The décision of the court below must therefore 
be aflBrmed. 

v.7lF.no.7— 58 
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ROBBRTS V. BBOOKS. 
(Circuit Court, B. D. New ïork. January 30, 1896.) 

1. Qrant bt Statb— Exclusive Privilège— New Jersky Constitutioît. 

The provision In article 4, § 7, par. 11 of the constitution of New Jersey, 
adopted In 1875, forbidding the grant to any corporation or indlvldual of 
any exclusive privilège, Immunlty, or franchise, does not aiïect the valldlty 
of an act of the législature, passed in 1861, authorlzing a rlparlan pro- 
prietor to erect, hold, and enjoy a wharf In front of hls land, and upon land 
belonglng to the state, under tide water. 

2. Same — Considération. 

Considération Is not necessary to a grant by a soverelgn state. 
8. Same— Description. 

A graût to a rlparlan proprietor of the right to erect a wharf in front 
of hls land is not objectlonable for want of exact location, slnce that 
would be supplied by the wharf when built. 

4. Same— EsTATB Convbykd— Whahp. 

A grant to A. and B., thelr helrs and asslgns, of the right to erect, maln- 
taln, and enjoy a wharf on land under water, belonglng to the state, con- 
veys a fee in the land under the wharf. 

5. Dbbd— Married Woman. 

A deed of land belonglng to a married woman, which is executed by her- 
self and her husband, and begins as a deed of both, but afterwards uses 
the slngular number in referrlng to the grantor, and contains the husband's 
covenants only, is sufHcient to convey the wife's tltle. 

6. Equitt Practiob— Prématuré Decrbe. 

In suit for foreclosure of a mortgage, the mortgagor was notified to ap- 
pear on a day named and make answer. The bill was taken pro con- 
fesse on the day before. The mortgagor never appeared, and there was 
a final decree of foreclosure and saie. Held, that the mortgagor was con- 
eluded. 

7. Same— Irregularities— Decrbe of State Court. 

A suit was brought in a state court to quiet tltle under a former fore- 
closure suit. An adminlstrator ad prosequendum of the estate of the de- 
ceased mortgagor was appointed, and service was made upon hlm. A 
decree was made that nothlng was due on the mortgage, and It was or- 
dered to be canceled of record. The subpœna bore date of the return 
day. An appearance was entered for the adminlstrator by the orator's 
sollcitors, and afterwards a decree pro confesso was taken, and an order 
for pfoofs made. Held, that none of thèse thlngs constltuted objections 
which could be urged agalnst the decree of the state court. 

E. N. & T. M. Taft, for plaintifE. 

Daniel Seymour and Philip Wood, for défendant. 

WHEELER, District Judge. This suit is brought for the spécifie 
performance of a contract for the sale and conveyance of a tract com- 
posed of three parcels of land, and a dock on land under tide water, 
at Toms Eiver, in New Jersey. The contract is in writing, signed by 
the parties, and is unquestioned. It provided for a conveyance in 
fee simple, and payment and security, at a time and place named. 
Conveyance was duly tendered, but refused, on objections to the 
plaintiff's title. Thèse objections, only, require considération. 

The title to the dock is founded upon an act of the législature of 
New Jersey passed February 28, 1861, by which John B. Horton and 
Charles L. Davis were "authorized and empowered to erect and maln- 
tain a dock in front of their lands on Tom's river," "to colléct wharf- 
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âge for the use of said dock or wharf," and, "to hold and enjoy the 
same to tkemselves, tàeir heirs and assigne." No question is, or well 
could be, made but that the state of New Jersey was full proprietor of 
thèse inland shores under tide water; but this act is said to be invalid, 
as répugnant to article 4, § 7, par. 11 of the constitution of the state, 
forbidding the grant "to any corporation, association, or individual 
any exclusive privilège, immunity or franchise whatever." This 
would seem to apply to incorporeal things,and not to curtail the right 
of the législature to dispose of the state's tangible property; but,, if 
it did, it appears not to hâve been adopted till 1875, — ^long after this 
grant. The lack of considération is suggested, but none seems nec- 
essary for a grant by a sovereign state. The public good, as con- 
sidered by the législature, would be sufflcient. Lack of exact loca- 
tion is also suggested, but that would be supplied by the wharf, when 
built. The act is f urther said to create a mère license, and not a fee. 
The grant of the right to erect, maintain, and enjoy a wharf on the 
land would be a grant of the land under the wharf as extensive in 
time as the right. As thèse grantees were to hold and enjoy the 
estate to themselves, their heirs and assigns, it was inheritable and 
assignable. littleton wrote, "For if a man would purchase lands or 
tenements in fee simple, it behooveth him to hâve thèse words in his 
purchase, 'To hâve and to hold, to him and to his heirs.' " Co. Litt. 
la; 7 Bl. Comm. 107; 4 Kent, Comm. 4. The décisions in New Jer- 
sey seem to regard the ownership of a wharf under authority of the 
législature as permanent. O'NeilI v. Annett, 27 N. J. Law, 290. 
Thèse grantees had in the grant the words of inheritance necessary 
for a fee, and well appear to hâve acquired an estate in fee simple. 

A small pièce of the land has been f ormed by a graduai accretion to 
the other land next to the wharf, outside of the express terms of the 
deeds and grants, and is said not to belong to the plaintifE. But that 
such an accretion goes with the land to which it has accrued, seems 
unquestionable. 

A parcel of the land was once owned by Mary J. Falkinburgh, 
wife of John Falkinburgh, of which both executed a deed, under 
which the plaintiff claims, beginning as the deed of both, but con- 
tinuing, in considération, etc., "the party. of the flrst part hath given," 
etc., and containing his covenants only. A passage from 3 Washb. 
Eeal Prop. 227, which says, "Where the husband made a deed of land 
in right of his wife, which belonged to her, which was signed by her, 
and both acknowledged it, it was held not to convey her right," is 
cited to show this deed inoperative. This implies, and Bank v. Rice, 
4 How. 225, referred to, shows, tliat the wife appeared in the deed 
only as signing and acknowledging. But hère the wife appears her- 
self in the beginning, with the husband, as a grantor. The change 
to the singular number below merely makes bad grammar, and the 
covenants are not essential to the conveyance of présent title. This 
deed seems ample. 

John B, Horton once owned a part of the lands, which he mort- 
gaged to one McKean, then sold, and took a mortgage to himself. 
The McKean mortgage was foreclosed, with notice to him to appear 
on a day named and make answer. The bill was then taken pro 
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confesso on the day before. He did not appear, and there was a 
final decree of foreclosure and sale. This anachronism is polnted ont 
as a fatal defect in the foreclosure proceedings, as against him and 
his mortgage. The entry of the interlocutory deCree would not, 
howerer, prerent appearance and opposition to final decree, and he 
would seem to be as much concludedby the further proceedings after 
his failure to appear as if ail had been subséquent to the return day. 
It was an irregularity which, if nôt objected to there, would be 
waived elsewhere. 

A suit in equity was afterwards brought, under the laws of New 
Jersey, to quiet this foreclosure, in which an administrator ad prose- 
quendum of the estate of Horton, then deceased, was appointed, and 
service was made upon him. A decree was made by the court of 
chancery (McGrill, chancellor) that nothing was due on the mortgage, 
and that it be canceled of record, which was done. The subpœna 
bore the date of the return day. An appearance Was entered for the 
administrator by the orator's solicitors, and afterwards a decree pro 
confesso was taken, and upon it an order for proofs made. Thèse 
things are set up against the validîty of this decree. The subpœna 
was seasohably served, and its impossible date would be known to be 
a mistake, and hâve no effect upoû the notice to appear; and the 
entry of appearance was by one of the court's own offlcers, and such 
as the court permitted. 

This land, the interest of Horton in it, administration upon his 
estate in New Jersey, which would include this interest, and ail 
things pertaining to this title, were subject to the laws of New 
Jersey, and to the proceedings of the courts of that state under 
those laws. Thèse suits, both of foreclosure ahd for quieting title, 
were had under thèse laws, and before thèse courts, to whose pro- 
ceedings full faith and crédit are to be given. ReV. St. U. S. § 
721. This last proceeding seems to hâve ended ail question about 
Horton's mortgage, if any was lef t before. 

A right of way, as an inciimbrance, bas been alluded to, but the 
évidence shows it to be outside of thèse premises. 

Upon considération of ail thèse objections, noue appears to be well 
founded. The conveyance ïendered was of an estate in fee, such as 
the contract called for. Decree for plaintilï. 



OHIO FALLS CAR MANUF'G CO. v. CENTRAL, TRUST CO. OF NEW 

YORK et al. 

(Circuit Court of Appeals, Slxth Circuit. December 9, 1895.) 

No. 327. 

1. Lien for Supplies — Kentuokt Statdïbs— Effect of Accepting New Se- 

CURITY. 

A statute of Kentucky, passed March 20, 1876, provides tliat wlien tlie 
property of any railroad company or manufacturing establisliment sliall 
be assigned for the benefit of creditors or pass into the hands of a receiver, 
trustée, or otlier ofHcer, to be distributed for the benelit of creditors, the 
employés of such Company or establishment and persons who shall hâve 
supplied materials for carrylng on the business shall hâve a lien upon the 
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property embarked in the business, superlor to the lien of any mortgage. 
The O. Car Co. sold and dellvered cars to the L. Ry. Co., for which thero 
was due to It, on July 31, 1893, a balance of $9,000, the railroad company 
being then a golng concern. On that date the railway company made a 
note for $9,000 to the Bank of A., payable August 30, 1893, for which It 
deposlted as collatéral $14,000 of Its bonds, and agreed to deposlt other 
collatéral as required, and that the bank should hâve a lien on ail prop- 
erty or securlty at any tlme left in its possession, and upon any deposlt 
balance of the railway company. This note was guarantied by the O. 
Car Co. Subseqnently, foreclosure proceedings having been commenced 
against the railway company, and a receiver appointed, the car company 
Inteirened, alleging that the note was made to the bank for its use, and that 
It had taken up the note, offerlng to bring the bonds into court, and claim- 
Ing a lien for the value of the cars upon the property of the railroad com- 
pany, superlor to the mortgages, which were made after the passage oiC 
the statute. Held, that even assumlng that the car company, at the tlme 
the note was glven, had an incboate lien, it had walved such lien by con- 
tracting for a new securlty in the fonn of the note, with its accompanying 
stipulations. 

& PaYMBNT — GUABANTY OF LOAN BT CRBDITOB. 

It seems, further, that the debt due to the car company was pald by the 
proceeds of a loan made by the Bank of A., and that the effect of such 
payment was not altered by the car company's becomlng surety on the 
note upon which the loan was secured. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

The Louisville, St Louis & Texas Railway Company is a corporation of the 
State of Kentucky, ownlng a Une of railroad entirely witbin that state. 
Under bills flled by both gênerai and mortgage creditors, a receiver was ap- 
pointed in 1893 by the United States circuit court for the district of Ken- 
tucky, who has since been in the exclusive opération and possession of the 
entire railroad and other assets of the company. The Ohio Falls Car Manu- 
facturlng Company, clalming to be a créditer of the said railroad company, 
has flled an Intervening pétition, and claims pi-lority of satisfaction over the 
mortgage creditors by reason of a statute of the state of Kentucky, passed 
March 20, 1876. That statute antedates both of the mortgages sought to be 
foreclosed in the principal suit. Sections 1 and 2 of that act read as follows: 

"Section 1. When the property or effects of any railroad company, or of 
any owner or operator of any rolling mill, foundry or other manufacturing 
establishment, whether incorporated or not, shall be assigned for the beueflt 
of creditors, or shall come into the hands of any executor, administrator, 
commissioner, receiver of a court, trustée, or assignée, for the beneflt of 
creditors, or shall in anywlse come to be distributpd among creditors, whether 
by opération of law or by the act of such company, owner, or operator, the 
employés of such company, owner, or operator in such business, and the per- 
Bons who shall hâve snpplied materials or supplies for the earrying on of such 
business, shall hâve a lien upon so much of said property and efCects as 
may hâve been embarked In such business, and ail the accessorles connected 
therewith, including the interest of such company, owner, or operator in the 
real estate used in earrying on such business. 

"Sec. 2. The said lien shall be superlor to the lien of any mortgage or other 
Incumbrance heretofore or hereafter created, and shall be for the whole 
amount due such employés as such, or due for such materials or supplies: 
provlded that no président or other chief offlcer, nor any director, or stock- 
hoider of any such company, shall be deemed an employé within the meaning 
of this act" 

The facts upon which the claim of priority is predlcated are stated in the 
intervening pétition, and are substantially thèse: Prior to July 31, 1893, the 
Ohio Falls Car Manufacturing Company sold and dellvered to the said rail- 
road company, at Its spécial instance and request, a number of railway freight 
cars, for which a stated account was rendered July 31, 1893, showing a bal- 
ance due ot nine thousand dollars. The pétition then allèges: "That on the 
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Slst of July, 1893, and In considération of the said indebtedness f rom eaid 
rallway company to your petltloner, or to Its use, the certain promissory 
notes of sald rallway company, of said date, for tlie said sum of nine thou- 
sand dollars, due on August 30, 1893. Said note was, in form, payable to the 
Bank of America, of the clty of New York; but it was executed to and for 
the use of your petitioner upon the considération aforesaid, and it was In- 
dorsed and payment guarantied by your petitioner." It is further alleged 
that, upon default In payment by the railway company, the note was "taken 
up" by petitioner. The pétition further charges that the said railway com- 
pany, at the time it made the note, deposited with the Bank of America, to 
secure its payment, 14 mortgage bonds of the said company, of the dénomina- 
tion of ?1,000 each, being second-mortgage bonds, and secured in one of the 
mortgages hère being foreclosed. Ooncernlng thèse bonds the pétition says: 
"The said mortgage bonds your petitioner ofCers to produce and flle for such 
disposition as the court may direct." 
The note referred to Is an exhlbit, and Is in thèse words: 

"$9,000. New York, July 31, 1893. 

"On August 30th, 1893, after date, without grâce, the undersigned, for value 
recelved, promise to pay to the Bank of America, or order, at its banking 
house, in the clty of New York, in funds current at the New York clearing 
house, ninè thousand dollars, ha ving deposited wlth the said bank as col- 
latéral security for the payment of this and ail other liabilities of the under- 
signed to the said bank, due or to become due, or which may hereafter be 
contracted or existlng, the following property, viz.: Fourteen (14) gênerai 
mortgage bonds of the Louisville, St. Louis and Texas By. Co., Nos. 4327 to 
4340, both inclusive. Thé undersigned hereby agrée to deposit with the said 
bank such additional collatéral security as the said bank may from time to 
time âemanâ(»and also hereby give to the said bank a lien for the amount 
of ail the liabilities aforesaid, upon ail the property or securities ai: any time 
given unto or left in the possession of the said bank by the undersigned, and 
also upon any balance of the deposit account of the undersigned wlth the 
said bank. On the nonperformance of the foregoing agreements as to fur- 
nishing additional collatéral, or upon the nonpayment of any of the above- 
mentioned liabilities, then and In either such case the said bank is hereby 
authorized to sell, assign, and deliver the whole or any part of the said se- 
curities, or any substitutes therefor, or any additions thereto, or any other 
property at any time given unto or left in the possession of the said bank 
by the undersigned for safe-keeping or otherwise, at any broker's board or 
at public or prlvate sale, at the option of the said bank, or of either of its 
offlcers, without either advertisement or notice, which are hereby expressly 
waived. If such securities or property are sold at public sale, the said bank 
may itself purchase the whole or any part thereof, free from ail rlght of 
rédemption on the part of the undersigned, which is hereby waived and re- 
leased. In the case of any such sale the said bank may flrst deduct ail the 
expenses for collection, sale, or delivery of the property or securities so sold, 
and may then apply the residue to any one or more or ail of the said lia- 
bilities, whether due or not due, as either of its offlcers shall deem proper, 
making proper rebate for interest on liabilities not then due, and returning 
the overplus, if any, to the undersigned, who shall remain liable to the said 
bank for any deflciency arislng upon any such sale. The undersigned do 
hereby further authorize the said bank at its option, at any time, to appro- 
priate and apply to the payment of any of the said liabilities, whether now 
existlng or hereafter contracted, any and ail moneys now or hereafter in the 
hands of the said bank on deposit or otherwise, to the crédit of or belonglng 
to the undersigned, whether the said liabilities are due or not due. The un- 
dersigned further agrée that, upon any transfer of this note, the Bank of 
America may deliver the said collaterals, or any part thereof, to the trans- 
férée, who shall thereupon become vested with ail the powers and rlghts 
above given tO the said bank in respect thereto; and the said Bank oî 
America shall thereafter be forever relleved and fuUy dlscharged from any 
liabllity or responsibility in the matter. 

"Louisville, St. Louis & Texas Railway Company, 

"[Seal.] W. V. McCracken, Président" 
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Sald note Is indorsed on back as follows: 

"In considération of tlie granting at my request, hereby made, of the loan 
evidenced by tlie within note, I hereby guaranty to the Bank of America, of 
the City of New ïork, its successors, indorsers, or assigns, the prompt pay- 
ment of the sald loan, and hereby consent that the securlties for the said loan 
may be exchanged or surrendered from time to tlme, or the payment of said 
loan extended, without further notice to me or assent from me, and that I will 
remaln bound upon thla guaranty, notwithstandlng such changes, surrender, 
or extension. The Ohio Falls Car Man'f'g Co., 

"By J. L. Smyser, Pt." 

The pétition asserted a lien, under the Kentucky statute, prlor in right te 
any mortgage made by said company. The Central Trust Company, as mort- 
gagee under both mortgages, demurred, in so far as any relief was sought 
against the mortgages. This demurrer was sustalned, and the pétition dis- 
missed so far as it sought prlority of satisfaction or asserted any lien against 
the property of the railway company. 

Fairleigh & Straus, for appellant. 

Butler, Tillman & Hubbard and Pirtie & Trabue, for appellees. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

After stating the foregoing facts, the opinion of the court was de- 
livered by LURTON, Circuit Judge. 

In the view we take of this case, it becomes unnecessary to con- 
sider the fact that this pétition was not flled within 60 days after 
the appointment of the receiver, which appellee contends was essen- 
tial to tÊe préservation of the statutory lien, under section 5 of the 
act of March 20, 1876. Neither is it necessary to décide whether 
freight cars are "materials or supplies," within the meaning of the 
Kentucky act. 

It is clear that before the railway company's note was made and 
discounted, July 31, 1893, the car company had no complète lien on 
the property of the railway company. The statute only gave a lien 
upon the occurrence of some one of the situations mentioned. None 
of the conditions upon which the statutory lien depended had arisen, 
transpired, or occurred. At most, it had a possibility of a lien 
should its claim remain unpaid until the property of its debtor 
should be "assigned for the benefit of creditors," or should "corne in- 
to the hands of any exécuter, administrator, commissioner, receiver 
of a court, trustée, or assignée, or shall in any wise corne to be dis- 
tributed among creditors, whether by opération of the law, or by the 
act of such company, owner, or operator in such business." The 
plain purpose of the act was that furnishers of material or sup- 
plies should be preferred in the distribution of the assets of an in- 
solvent company over mortgages or other incumbrances theretof ore 
or thereafter created. But this lien did not actually attach so long 
as the property remained in the hands of the debtor railway com- 
pany, and was managed and operated by it on its own account. 
The most that can be said is that such a creditor, prior to the hap- 
pening of one or other of the conditions mentioned in the statute, 
had an unflxed right in the property of the debtor, amounting, at 
most, to an inchoate lien, which could be perfected upon the occur- 
rence of one or other of the conditions précèdent named in the 
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statnte, and the beginning of légal proceedings for îts déclaration 
and enforcement within the time and in the manner prescribed by 
the statute. But if we assume that it had, for the security of the 
balance due on ite account, an inchoate lien, then it seems clear that 
this incipient security was lost as the légal resuit of the transaction 
stated as occurring July 31, 1893. The facts concerning the ar- 
rangement and settlement of that date are reasonably subject to 
but two constructions, either of which is fatal to the lien now as- 
serted. One interprétation, entirely reasonable and consistent with 
the facts stated in the pétition and shown on the face of the note 
made to the Bank of America by the Ohio Falls Car Manufacturing 
Company, is that the balance due by the raiiway company to the car 
Company for freight cars was paid and discharged with money bor- 
rowed from the Bank of America, the proceeds of the car company's 
note, secured by its mortgage bonds deposited as collatéral, and fur- 
ther secured by the guaranty of the car company. The car com- 
pany thereby secured the immédiate payment of an open account, 
and, though it assumed a liability as surety for the raiiway com- 
pany, yet such arrangements are not unusual nor inconsistent with 
an intent that the old account should be paid and discharged. 
Whether its position was better or worse in respect of security after 
this settlement is debatable. It had, at least, a collatéral security 
in the second mortgage bonds deposited with the bank, to which, 
by subrogation, it would be entitled in case, as surety, it was com- 
pelled to pay the note. The value of this collatéral may hâve been 
the subject of doubt; nothing is averred in the pétition concerning 
their value. 

But it is not necessaryto décide this case upon the question of pay- 
ment. We prefer to rest our décision upon the ground that, if it 
be assumed the car company had a complète or an incipient lien, 
that lien Was waived. If it be, as appellant has afflrmed in its péti- 
tion and urged in argument, that the note of the raiiway company 
was, in légal eflect and intent, executed to the car company, or to 
the Bank Of America for the use of the car company, the latter 
must be regarded as having thereby contracted for a new security. 
Appellant canuot be heard to say that, when the note was made to 
the bank, as payée, this was only done to accommodate the car com- 
pany, and is to hâve no greater légal conséquence than if the note 
had been made to the car company as payée, without adopting the 
entire agreement nominally made between the bank and the raii- 
way company. To contend that the. requirement that the note 
should be secured by a deposit of mortgage bonds and by a lien on 
ail securities owned by it in the bank's possession, or which should 
thereaf ter corne to its possession, as well as upon any balance to 
its crédit 33 a depositor, was a requirement of the havk, and not an 
agreement between the raiiway company and the car company for 
a new seéuri1:y, is wholly inconsistent with its contention that the 
bank was bût the nominal paye;e. The agreement to take a note 
secured by, a deposit of the raiiway company's second-mortgage 
bonds was an agreement for a new security, inconsistent with the 
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lien now asserted, and consistent only with an intent to waive the 
închoate lien dépendent upon the Kentucky statute. The vague 
offer to file the bonds thus contracted for, as a security "subject to 
8uch disposition as the court may direct," cannot operate to revive a 
lien waived as a conséquence of an agreement for a security incon- 
sistent with the lien sought to be restored and enforced. Central 
Trust Co. V. Eichmond, N., I. & B. R. Co., 15 G. C. A. 273, 68 Ped. 90- 
94; Grant v. Strong, 18 Wall. 623. 

The decree sustaining the démarrer of the Central Trust Com- 
pany is, for the reasons given, affirmed. 



UNITED STATES T. LOUGHRET et al. 
(Circuit Ctourt of Appeals, Seventh Circuit. February 8, 1890.y 

No. 139. 
1. PuBLio Lands — Railkoad Qbants — Konpbkfobmancb ov Conditions Stjb- 

BEQUBNT. 

The act of June S, 1856, granting lands to the state of Mlchigan to ald 
In the construction of a rallroad, was a conveyance in prsesenti, subject 
to be defeated by nonperformance of the conditions upon which the 
grant was made. . Thèse conditions were conditions subséquent, the non- 
performance of -which could be talien advantage of only by the United 
States; and, even after the tlme limited for performance, the tltle would 
remaln In the state until some action was taken by the government de- 
claring the forfeiture, and reinvestlng Itself with the tltle. 

8. SaMB— TrESPASS— CtJTTlNO TiMBBR. 

Where lands granted to a state to ald In railroad construction hâve be- 
come forfeitable to the United States for nonperformance of conditions 
subséquent, the unauthorized cutting of timber therefrom glves the gov- 
ernment no rlght of action, unless, before the cutting, It has actually 
declared a forfeiture, and reinvested itself with the title; otherwise, the 
cause of action is In the state, and remains therein, notwithstanding a 
subséquent déclaration of forfeiture by congress. Schulenberg v. Harrl- 
man, 21 Wall. 44, followed. 

Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

This was an action at law by the United States against Charles 
Loughrey and Miles H. Wheeler to recover the value of certain 
timber eut from lands which were included in the grant made to 
the state of Michigan by the act of congress of June 3, 1856, to aid 
in the construction of railroads. The case was tried to the court 
on an agreed statement of facts, and judgment was given for de- 
fendants. PlaintifE brings error. 

The plaintiff in error sued the défendants In error in trover for timber 
eut from the N. % of the N. W. % of the N. E. Vi of section 13, township 44 
N., of range 35 W., in the state of Michigan. The eomplaint charges tlie cut- 
ting of the timber by one Joseph E. Sauve, and that he removed from the 
lands 80,000 feet of timber so eut, and left the balance skidded upon the 
lands. The défendants are chargea as purchasers from Sauve. The amount 
of timber eut by Sauve is alleged to hâve been 600,000 feet, and the time of 
the cutting In the winter of 1887-88, and prier to the Ist day of March, 1888. 

The case was tried by the court, without a jury, upon facts stipulated aa 
follows: "First The défendants, prior to the Ist day of March, 1888, eut 
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and removed from the north half O/2) of the northwest quarter (N. W. %), 
and the northwest quarter (N. W. Vi) of the northeast quarter (N. B. %), 
and the southeast quarter (S. E. %) of the northeast quarter (N. B. %), of sec- 
tion thirteen (13), In township forty-four (44) north, of range thirty-flve (35) 
, west, in the state of Mlchigan, four hundred thousand (400,000) feet of plne 
timber, and converted the same to their own use. Second. That such cutting 
and taklng of said timber by the défendants from said land was not a -will- 
ful trespass. Thlrd. That none of the lands In question were ever owned 
or held by any party as a homestead. Fourth. That the value of said tim- 
ber shall be flxed as foUows: That the value of the same upon the land or 
stumpage, at Ç2.50 per thousand, board measure; that the value of the same 
when eut and upon the land, ?3 per thousand, board measure; that the 
value of the same when placed In the river was $5 per thousand, board 
measure; that the value of the same when manufactured was $7 per thou- 
sand, board measure. Fifth. That the lands above described were a part 
of the grant of lands made to the state of Michigan by an act of the con- 
gress of the TJnlted States, approved June 3, 1856, belng chapter 44 of vol- 
ume 11 of the United States Statutes at Large, and that said lands were 
accepted by the state of Michigan by an act of Its législature approved Feb- 
ruary 14, 1857, being Public Act No. 126 of the Laws of Michigan for that 
year, and were a part of the lands of said grant wlthin the 'six-mlle limit,' 
so callcd, outslde of the 'common limits,' so called, certified and approved to 
said state by the secretary of the Interior, to aîd in the construction of the 
rallroad mentloned In said Act No. 126 of the Laws of Michigan of 1857, 
to run from Ontonagon to the Wisconsin state Une, thereln denomlnated the 
'Ontdnagon and State Line Rallroad Company.' " Dated October 14, 1892. 
The flndlng of facts by the court was In accordancé with the foregoing 
stipulation, wlth the additibnal flnding that said rallroad was never built, 
and sftld grant of lands was never eamed by the construction of any rall- 
road. And, as conclusions of law, the court found: "First. That the cause 
of action sued on in thls case dld not, at the time of the commencement of 
thls action, and does not now, belong to the United States of America. Sec- 
ond. That the défendants a,re entitled to judgment herein for the dismissal 
of the complalnt upon its merits." No exceptions were taken to the court's 
findlngs of fact, and no requests to flnd were made. Exceptions were only 
taken to the conclusions of law found by the court, and to its failure to 
flnd other and eontrary conclusions. 

J. H. M. Wiginan, for the United States. 
W. H. Webster, for défendants in errer. 

Before WOODS and SHOWALTER, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge, after stating the case as above, delivered 
the opinion of the court. 

We think the conclusions of law found by the court are fully 
supported by the adjudged cases. The act of congress of June 3, 
1856, constituted a couTeyance in prsesenti of the lands in question 
to the state of Michigan. By that act the state of Michigan took 
the title to the lands, subject, of course, to be defeated by non- 
performance of the conditions upon which the grant of lands was 
made. Until there occurred a breach of thèse conditions subsé- 
quent, the title would remain in the state of Michigan, and a tres- 
pass upon the lands would be one for which an action would lie 
by the state; and, even though' the conditions upon which the 
grant was made might never hâve been complied with, the title 
would not revert to the government until some action should be 
taken by the government or by congress declaring the forfeiture, 
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and taking back the lands. No such action was taken by con- 
grèss in this case until after the acts complaîned of were commit- 
ted, and even tben it does net appear that the act of congress in- 
cluded the lands in question. No one had a right to complain of 
the nonaction by the govemment in failing to déclare a forfei- 
ture and reinvest itself with the title to the lands; and, until it did 
so, the title remained in the state. As the record shows title out 
of the government by an act conveying title in prsesenti from and 
after June 3, 1856, it was incumbent upon the plaintiiï in error to 
show that it had declared a forfeiture, and relnvested itself with 
the title, before the time of the cutting of the timber in the winter 
of 1888. This it has not done. The only attempt to show a re- 
investment of title in the govemment is by the act of March 2, 
1889 (25 Stat. 1008), passed a year after the trespass was commit- 
ted by Sauve; and that act does not appear by its terms to cover 
the land in question. That act declared a forfeiture of lands co- 
terminous with the uncompleted portion of the railroad, in aid of 
which the grant of 1856 was made, and there is nothing in the 
record to show whether it covered thèse lands or not; so that 
there is no évidence that the government has ever resumed title to 
the lands from which the timber was eut. But, even if the act 
were broad enough to cover the lands in question, it would still 
appear that, when the cutting and removal of the timber was done, 
the title was in the state of Michigan, and might always remain 
there. Moreover, there was no attempt on the part of congress to 
take back more than the title to the lands, or in any way to invest 
itself with the right to sue for trespasses committed while the title 
was out of the government. 

A construction was placed upon the act of June 3, 1856, by 
the suprême court in Iron Oo. v. Cunningham, 155 U. S. 354, 15 Sup. 
et. 103, following the cases of Schulenberg v. Harriman, 21 Wall. 
44; U. S. V. Southern Pac. E. Co., 146 U. 8. 570, 13 Sup. Ct. 152, and 
U. S. V. Northern Pac. R. Co., 152 U. S. 284, 14 Sup. Ct. 598. In 
the opening of the opinion by Mr. Justice Brewer, on page 371, 155 
U. S., and page 103, 15 Sup. Ct., the court says: 

"The act of .Tune 3, 1856, was a grant in prœsentl; and when, by the flling 
of the map of deflnite location, the particular tracts were Identified, the 
title to those lands was vested in the state of Michigan, to be disposed of by 
It in aid of the construction of a railroad between Ontonagon and the Wis- 
consin state Une. The lands were withdrawn from the public domain, and 
no longer open to settlement by indlviduals for pre-emption or other pur- 
poses. Although there was a provision for the forfeiture of the lands if the 
road was not completed wlthln ten years, such provision was a condition 
subséquent, which could be enforced only by the original grantor, the United 
States; and until, in some appropriate method, it asserted its right of for- 
feiture, the title remained in the state of Michigan or the corporations upon 
which, from time to time, it conferred the benefit of the grant." 

In Schulenberg v. Harriman, 21 Wall. 44, a similar act, passed 
on the same day, granting lands to the state of Wisconsin for sim- 
ilar purposes, was under considération, and the same ruling was 
made. That case, like this, involved a contest over pine logs eut 
upon the land while held by the state, and it was held that the 



924 FEDERAL REPORTER, VOl. 71. 

right of action was in the state or those holding under it. In the 
opinion of this court, the case at bar is properly raled by that case. 
In that case it was held to be settled law that no one can take 
advantage of the nonperfonnance of a condition subséquent an- 
nexed to an estate in fee but the grantor or his heirs, and, if they 
do not see fit to assert the right to enforce forfeiture on that ground, 
the title remains unimpaired in the grantee, and that, the title to 
the land remaining in the state, the lumber eut upon the land be- 
longed to the state; that, while the timber was standing, it consti- 
tuted part of the realty; being severed from the soil, its character 
was changea; it became personaJty, but its title was not afEected; 
it continued as previously the property of the owner of the land, 
and could be pursued wherever it was carried. The only doubt 
that could exist in regard to the case being ruled by gchulenberg 
V. Harriman is that in that case, although the conditions of the 
grant had been broken by a total failure to build the road, still no 
forfeiture had been declared by congress. But, as we hâve seen, 
the act declaring a forfeiture in the case at bar was passed a year 
after the cutting of the timber, and besides that the act does not 
profess to apply to ail lands granted by the act of June, 1856, to the 
state of Michigan, but only to such portions of the land granted as 
were opposite to and coterminous with the uncompleted portion of 
any railroad to aid in the construction of which said lands were 
granted, the forfeiture was not declared until a year after the timber 
in question was severed from the land, and, according to the doc- 
trine of the suprême court of the United States, became personal 
property ïbelonging to the state. 

We think, therefore, that the court below was right in holding 
that the cause of action did not belong to the plaintiff at the time 
of the commencement of the action, or at the time of the trial. The 
judgment of the circuit court is aiîirmed. 



BONNIFIELD et al. v. THORP. 

(District Court, D. Alaska. January 25, 1896.) 

No. 439. 

1. AUTHORITY DP AtTORNBT — BCKDKN OF PROOF. 

The presumptlon is that an attorney appearing in court for a party 
bas authority to do so; and, where the want of authority is questioned, 
the burden of proof Is on the party attaeking, and such want must be 
established by positive proof. 

3. Samb — Metho» op Challenge. 

Authority must be questioned by a direct attack, and may be chal- 
lenged by a motion to dismiss the action, to compel the party to show 
authority, to vacate the appearance; and In cases where the validity of 
any order, judgment, or decree dépends upon the Jurlsdiction of the court 
over the person of the party, acquired soliJy by appearance by attorney, 
the authority may be challenged on a motion to vacate the order, judgment, 
or decree. 

B. Samb. 

Where a party appears by attorney. ail the proceedings in court must 
be conducted, and ail acts affecting the remedy, and not the cause, of 
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action, Incidental or necessary to the prosecutlon or management of the 
suit, must be done, by the attomey. 

4. Samb— PowBR TO Stipulatb. 

A stipulation extending time to answer Is one of such proceedings; and, 
if made by a party who is represented in court by an attomey, it should 
be disregarded. 

6. JUDGMENT BY DePACLT — VaCATING. 

Motions to vacate defaults in this court are within the provisions of 
the statutes of Oregon (Hlll's Code, pp. 242, 243, § 102), which provide 
that the court may, in its discrétion, "relieve a party from a judgment, 
order, or other proceeding, talien against him through his mlstake, inad- 
vertence, surprise or excusable neglect." 

6'. Same. 

Held, that the showing made by the défendant hereln is not sufflclent 
to warrant the court in vacatlng the dcfault, under thls statute. 
(Syllabus by the Court.) 

TMs is an action at law brought to recover certain rents and 
profits alleged to be due the plaintiffs from the défendant under 
a certain indenture of lease of the Aurora Iode claim, Dnited States 
survey No. 41, situated on the Silver Bow basin, Harris mining 
district, Alaska. The complaint was filed on the 15th day of April, 
1895, and personal service of the summons was had on the next day, 
and on thp 4th day of May, 1895, défendant entered an appearance 
by his attorneys. On the 23d of the same month a gênerai de- 
murrer was entered, which, after hearing, was on the 3d day of 
December, 1895, overruled, and an order entered giving the défend 
ant 20 days to answer. On failure to so answer, an order of default 
was entered against him on the 2Gth day of December, 1895. On 
December 28th, motion to vacate the default was served; and by 
stipulation made Jànuary 8, 1896, the motion was subraitted, on afli 
davits and the papers, records, and proceedings in the cause. 

J. F. Maloney and Johnson & Heid, for plaintiff. 
Bostwick & Crews, for défendant. 

DELANEY, District Judge. While the courts are vested with a 
large discrétion in determining applications of this character, its 
exercise must be conflned to the limits prescribed by statute, which, 
80 far as this court is concerned, are laid down in section 102, pp. 
242, 243, Hill's Code Or. This section provides that the court may, 
in its discrétion, "relieve a party from a judgment, order or other 
proceeding, taken against him through his mistake, inadvertence, 
surprise, or excusable neglect." The only testimony submitted in 
support of the application is the aiHdavit of onè of the attorneys for 
the défendant. The allégations therein set forth are, substantially, 
to the effect that he was under the impression that the time to 
answer was 60 days, but on examination of his ofiQce docket on the 
morning of the 23d of December, 1895, he learned that the answer 
was due that day; that he went to the offlce of Johnson & Heid, the 
attorneys of record for the plaintiffs, to get an extension of time to 
answer, but found neither of them in their oflflce when he called, at 
10 o'clock a. m.; that he was engaged in his office the balance of 
said day, and did not hâve an opportunity to see said attorneys 
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until the next morning, when he saw Johnson going to the Juneau 
wharf with his hand baggage; that he spoke to him, and mentioned 
the fact that the time to answer had expired, and wanted an exten- 
sion, and that Johnson referred him to Heid; that he soon after 
prepared a stipulation, and went to Johnson & Heid's oflQce, and 
after he had stated that his client had been unexpectedly called to 
the State of Washington, and that he could not prépare an answer 
without his présence, the attorneys for the plaintifs then and there 
refused to extend the time; that affilant then stated that, unless 
they ga,ve him time to answer by stipulation, it would compel him to 
go to Sitka for an order of court for such extension ; that thereaf ter, 
about 2:30 o'clock p. m., he saw the plaintifE Bonnifleld, who signed, 
with defendant's attorneys, a stipulation extending the time until 
the Ist of March, 1896; that it was then too late to reàch the mail 
steamer, as the ferryboat had gone to Douglas Island; that his rea- 
sons for having Bonniâeld sign the stipulation in person was that 
he had diScharged his attorney, Malony, and no notice of substitu- 
tion of âny other attorney had been given; that, upon the argu- 
ment of the demurrer, said Bonnifleld was unrepresented by counsel, 
Johnson & Heid appearing for plaintifE Heid; that he is informed 
and belieTes that they hâve no authority to appear for Bonnifleld, 
and that any action taken by them for him is unauthorized; that 
they hâve never advised défendant or his attorneys that they were 
authorized to act for Bonnifleld, but, on the other hand, stated in 
open court that they were not so authorized; that the default was 
taken through mistake, inadvertence, and neglect, as above fully 
set forth; that he relied upon the stipulation with Bonnifleld, and 
therefore did not go to Sitka to get an extension, and also relied 
upon the fact that the attorneys for plaintiff Heid, knowing full 
well that he intended to answer, would not attempt to take a default 
or judgment. He also states that the défendant has fully stated 
the facts in the case to afiBant, and from such statement affiant 
believes that défendant has a good and substantial défense on the 
merits. Thèse allégations comprise ail the testimony submitted 
by the défendant that is pertinent to the motion under considéra- 
tion. Counter afBdavits were filed by each of the plaintiffs' attor- 
neys, denying the allégation that they are not the attorneys for 
plaintiff Bonnifleld, and denying that they stated in open court that 
they were not authorized to represent him. The paramount ques- 
tion to be determined from this testimony, is, does it show such 
mistake, inadvertence, surprise, or excusable neglect as will war- 
rant the court to set aside the default? Incidentally to this, the 
questions as to whether plaintiff Bonnifleld had an attorney of 
record when the stipulation of the 24th of December, 1895, extend- 
ing the time, was made, and the effect of such stipulation, are pre- 
sented. The incidental questions will be flrst disposed of. 

The summons and complaint both bear the signatures of Johnson 
& Heid and J. F. Malony, plaintiffs' attorneys, and the complaint is 
verifled by Bonnifleld. Service of a notice of appearance for the 
défendant by his attorneys is admitted May 4, 1895, by "J. F. Malony 
and Johnson & Heid, Plaintiffs' Attorneys," as is also an admission 
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of service, of same date, of notice of motion to make more deflnite 
and certain. Service of the demurrer is admitted in the same man- 
ner, and in ail the proceedings wlth référence to a writ of attach- 
ment and its discharge, subsequently occurring in the cause, notices 
are addressed by defendant's attorneys to "J. F. Malony and Messrs. 
Johnson & Heid, Attorneys for Plaintifls." On the 19th day of No- 
vember, 1895, the plaintiflf Bonnifleld served a written notice upon 
Malony, discontinuing his services, which, however, was not âled 
until the lOth day of January, 1896, the day upon v?hich ail the 
papers having référence to this motion were filed. The record dis- 
closes no changes as to Johnson & Heid, nor any proceedings for 
any change at ail, as provided by statute (Hill's Code, pp. 688, 689, 
§§ 1042, 1043). Upon the record, then, as it appeared upon the 26th 
day of December, 1895 (the day the default was entered), the same 
attorneys who signed the original summons and complaint were still 
the attorneys for the plaintiffs. An inference might be suggested 
from the aflSdavit submitted in behalf of the défendant that Malony 
was the attorney for the plaintiff Bonnifleld only, and that Johnson 
& Heid were the attorneys for Heid only. The rule, however, is too 
well settled to need the citation of any authorities, that a separate 
appearance must be so stated, and a gênerai appearance for plain- 
tiffs and défendants is an appearance by ail the attorneys jointly, 
for ail the clients; so that, upon the record in the case, whatever the 
status of Malony may hâve been after he had been discharged by 
Bonnifleld, Johnson & Heid were the attorneys of record for the 
plaintiffs upon the 24th day of December, 1895, when the stipulation 
in question was signed by Bonnifleld. 

There is no principle of practice better settled in our American 
law than that an appearance in court by an attorney for a client 
carries with it the presumption of authority to appear. This rule 
was early laid down by Ohief Justice Marshall, speaking for the 
suprême court of the United States, in the case of Osborn v. Bank, 
9 Wheat. 739. The learned chief justice there says: 

"Certain gentlemen, flrst licensed by the government, are admitted by or- 
der of court to stand at the bar, wlth a gênerai capacity to represent ail the 
suitors in the court. The appearance of any one Of thèse gentlemen lu a 
cause has always been recel ved as évidence of hls authority; and no addl- 
tlonal évidence, so far as we are informed, has ever been requlred. This 
practice, we believe, has existed from the first establishment of our courts, 
and no departure from it has been made in those of any state or of the Union." 

From the multitude of authorities aflSrming the rule hère stated, 
the following hâve been collated: Hill v. Mendenhall, 21 Wall. 453; 
Insurance Co. v. Oakley, 9 Paige, 496; Kelso v. Steiger (Md.) 24 Atl. 
18; StefEe v. Railroad Co. (Mass.) 30 N. E. 1137; Bank v. Fellows, 
28 N. H. 302; Taylor v. New Orléans, 41 La. Ann. 891, 6 South. 723; 
Norberg v. Heineman, 59 Mich. 210, 26 N. W. 481; Eeynolds v. Flem- 
ing, 30 Kan. 106, 1 Pac. 61; Vorce v. Page, 28 Neb. 294, 44 N. W. 
452; Garrison v. McGowan, 48 Cal. 592; Carter v. Koshland, 12 Or. 
292, 8 Pac. 556. 

The burden of proof rests upon him who dénies the authority. 
Weeks, Attys. § 344. The presumption of authority is not overcome 
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by afBdavît of opposing counsel, challenging anthority, if the attor- 
ney appearing présents counter aflfldavit, asserting authority. Ring 
V. Glass Co., 46 Mo. App. 374. And allégations of belief are not 
sufficient Facts must be stated. Valle v. Picton, 91 Mo. 207, 8 
S. W. 860. 

It may be observed bere that the absence of any testimony on the 
part of Bonnifield concerning this matter is quite signiflcant, as it 
appears that he was in Juneau on the 24th of December, 1895, when 
he signed the stipulation. 

The practice is also well settled that the authority for an attorney 
to appear cannot be called into question except by a motion directly 
for that purpose, based upon affldavits, showing, in the flrst instance, 
prima f acie a want of authority ; and, upon the hearing, such want 
must be established by clear and positive proofs. The proceeding 
may be by motion to vacate the appearance, to dismiss the action, 
or for an order requiring authority to be shown ; and, in cases where 
the validity of an order, judgment, or decree dépends on the juris- 
diction of the court over the person of a party, acquired solely by 
an appearance of attorneys, the authority of such attorney may be 
attacked upon a motion to vacate the order, judgment, or decree. 
In the absence of some such proceeding, directly challenging the 
authority, the court vs'ill not hear or inquire into the question of 
the authority of the attorney for his appearance. Hollins v. Rail- 
road Co. (Sup.) 11 N. Y. Supp. 27; Insurance Co. v. Pinner, 43 N. J. 
Eq, 52, 10 Atl. 184; Hill v. Mendenhall, supra; McKiernon v. Pat' 
rick, 4 How. (Miss.) 336; Howe v. Anderson (Ky.) 14 S. W. 216; 
Reynolds v. Fleming, supra; Williams v. Canal Co., 13 Colo. 469, 22 
Pac. 806, affirmed in Dillon v. Rand, 15 Golo. 372, 25 Pac. 185; Win- 
ters V. Means, 25 Neb. 241, 41 N. W. 157; Turner v. Caruthers, 17 
Cal. 432; People V. Mariposa Co., 39 Cal. 683. 

While, under the authorities just cited, this question is not regu- 
larly presented, I hâve been inclined to pass upon it for the purpose 
of settling the future practice of this court; and the conclusion 
reacked is that the appearance by Johnson & Heid, as plaintiffs' at- 
torneys, upon the summons and complaint, is an appearance for both 
plaintiffs, and they ever since hâve been, and now are, such attorneys. 

This brings us to the considération of the stipulation made on the 
24th of December, 1895, by and between Bonnifield, as plaintiff, and 
the attorneys for the défendant, extending the time to answer. The 
court has no doubt whatever that this stipulation must be disre- 
garded. The line of demarkation between the respective rights and 
powers of an attorney and client is clearly deflned. The cause of 
action, the claim or demand sued upon, the subject-matter of the 
litigation, are within the exclusive control of the client; and the 
attorney may not impair, compromise, settle, surrender, or destroy 
them without the client's consent. Holker v. Parker, 7 Cranch, 436; 
Bâtes V. Voorhees, 20 N. Y. 525; Whitehall Tp. v. Keller, 100 Pa. 
St. 105; Dickerson v. Hodges, 43 N. J. Eq. 45, 10 Atl. 111; Moulton 
V. Bowker, 115 Mass. 40; Crotty v. Eagle's Adm'r (W. Va.) 13 S. E. 59; 
Mitchell V. Cotton, 3 Fia. 136; Weathers v. Ray, 4 Dana, 474; Peters 
V. Lawson, 66 Tex. 336, 17 S. W. 734; Repp v. Wiles (Ind. App.) 29 N. 
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E. 441; Martiî. v. Insurance Co. (lowa) 52 N. W. 534; Herriman v. 
Shomon, 24 Kan. 387; Stoll v. Sheldon, 13 Neb. 207, 13 N. W. 201. 
But ail the proceedings in court to enforce the remedy, to bring the 
claim, demand, cause of action, or subject-matter of the suit to hear- 
ing, trial, détermination, judgment, and exécution, are within tlie 
exclusive control of the attorney. "AU acts, in and ont of court, 
necessary or incidental to the prosecution or management of the suit, 
and which aflfect the remedy only, and not the cause of action," are to 
be performed by the attorney. Moulton v. Bowker, supra; State v. 
Hawkins, 28 Mo. 366; Cheever v. Mirrick, 2 N. H. 376; Anon., 1 
Wend. 109; Webb v. Dill, 18 Abb. Prac. 264; Hughes v. Hollings- 
worth, 1 Murph. (N. C.) 146; Thompson v. Pershing, 86 Ind. 304; Wil- 
son T. Spring, 64 111. 16; Smith v. Mulliken, 2 Minn. 319 (Gil. 273); 
Bank v. Geary, 5 Pet. 99. A footnote to the latter case, published in 
Bock 8 of the Lawyers' Co-Operative Company's Edition of the United 
States Suprême Covirt Reports (page 60), présents a voluminous cita- 
tion of authorities as to what acts an attorney may perform in the 
progress of an action. 

The rule now under considération has been followed by the courts 
of the Paciflc states, and the suprême court of California has de- 
clared the rule in the f ollowing language : 

"A party to an action may appear in his own proper person or by attorney, 
but he cannot do both. If tie appears by attorney, lie must be lieard tlirough 
him; and it Is indispensable to the décorum of the court and the due and 
orderly conduct of a cause that such attorneys shall hâve the management 
and control of the action, and his acts go unquestioned by any one except the 
party be représenta. So long as he remains the attorney of record, the court 
cannot recognlze any other as having the management of the case. If the 
party, for any cause, becomes dissatislied wlth his attorney, the law points 
out a remedy. He may move the court for leave to change his attorney. 
Untll that has been done, the client cannot assume control of the case. 
While there Is an attorney of record, no stipulation as to the conduct or dis- 
posai of the action should be entertalned by the court, unless the same Is 
signed or assented to by such attorneys. Such a rule is not only indispensa- 
ble to the orderly conduct of the cause, but is likewise a safeguard to the 
client against the Intrigue^ of his adversary. Moreover (without being un- 
derstood as making any référence to the présent case), it is proper to add 
that to entirely ignore the attorney of record, and enter, without his cousent, 
into a secret negotiation with his client touching the management of his case, 
is unbecoming the dignity of the profession, and is destructive of that courtesy 
whlch is due from one member to another." Commlssioners v. Younger, 29 
Cal. 147. 

The doctrine hère laid down has been repeatedly reafQrmed by the 
suprême court of that state. The rule now under considération has 
also received the weight of législative sanction. The statutes of 
Oregon provide "that where a party appears by attorney, the written 
proceedings must be in the name of the attorney, who is the sole rep- 
résentative of his client as between him and the adverse party." 
Hill's Code, p. 680, § 1032. 

A stipulation extending the time to answer is certainly one of the 
proceedings in or incident to the progress of a cause pending in 
court; and, as Bonnifield was represented by attorneys when the 
stipulation was made, his action cannot be recognized by the court. 
Additional force is given to the importance of this rule when it is 
v.7lF.no.7 — 59 
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coDsidered that Bonnifleld bas a coplaintiff. Tlie action on the part 
of the pla,intiffs is jointe and, upon the cause of action set eut in the 
complaiflt, both must recover, or neither. The right to a default on 
the part of the plaintiffs was a vested one on the 24th day of Decem- 
ber, 1895; and on that day one plaintiiï refuses to waive the right, 
and the other Stipulâtes to do so. Who is to hâve bis way? This 
dilemma exemplifies in a striking manner the inextricable confusion 
into which judicial proceedings would be thrown if clients, and not 
their attorneys, were permitted to control and manage causes in 
court. The stipulation, therefore, must be held for naught. 

Upon the main question, the court is not satisfied, from the show- 
ing presented, that there is such mistake, inadvertence, surprise, or 
excusable neglect as will justify the vacation of this default. It 
appears from the affldavits submitted on the part of the défendant 
that, although the def endant's attorneys had been under the impres- 
sion that they had 60 days to answer, they did leam from their ofiflce 
docket on the morning of the 23d of December, 1895, that the time 
to answer expired that day. After learning this, they could ûot 
hâve labored under any mistake, inadvertence, or surprise concem- 
ing the time to answer. The only step taken that day to guard 
against the default was a call at the office of the plaintiffs' attorneys 
at 10 o'clock that forenoon, and they were not found. About 10 
o'clock the next morning, and after the right to a default had accrued, 
the affiant met Mr. Johnson on the street, with his hand baggage, 
going to the Juneau wharf, apparently on his way to take the regu- 
lar mail steamer, which was then at Douglas Islaud, bound thence 
for Sitka. Hère a conversation took place concerning an extension 
of time, and Mr. Johnson ref erred the afflant to Mr. Heid. A call on 
Mr. Heid was immediately made, and the extension was refused. 
Affiant testifies that he stated at this time that, unless an extension 
was granted, he would be compelled to go to Sitka, and ask the 
court for further time; but nothing further was done except to ob- 
tain the stipulation from Bonnifleld about 2 :80 o'clock p. m., at which 
time it appears the steamer was still at Douglas Island. Although 
the ferry had then left Juneau, there certainly must hâve been an 
opportunity between 10 o'clock a. m. and 2 :30 o'clock p. m. for coun- 
sel for défendant to reach the steamer. Mr. Johnson reached her 
after the conversation on the street occurred, came to Sitka by her, 
and on the 26th of December, 1895, took his order for default. The 
court feels constrained to add that a like diligence on the part of 
counsel for défendant would hâve prevented the entry of the order. 

It further appears from the showing presented in behalf of the 
défendant that he had fully stated the facts in the case to his attor- 
neys, and upon such statement they had advised him that he had a 
good and substantial défense on the merits. Attorneys for the de- 
fendant were, then, in the position, on the 23d day of December, to 
prépare, and, in the absence of their client, verify, and serve, an an- 
swer. That counsel were engaged in their office, or did not hâve 
an opportunity to see the attorneys for the plaintifE, is not a suffl- 
cient excuse. Neither can any reliance which def endant's attorneys 
may hâve placed in any knowledge of opposing counsel as to de- 
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fendant's intention to answer be considered. Defendant's attorneys 
may liave been, and doubtless were, disappointed that tlieir request 
for an extension was refused; and, under tlie amenities and courte- 
Bies which. are usually exchanged among the gentlemen of the bar, it 
would seem that the request might hâve been granted. But the 
question for the court to détermine is one of law, and not of profes- 
sional ethics; and, on the showing made by the défendant, the case 
is not one of such mistake, inadvertance, surprise, or excusable neg- 
lect as the law contemplâtes. Butler v. Morse (N. H.) 23 Atl. 90; 
Craig V, Wroth, 47 Md. 281; Skinner v. Terry, 107 N. C. 103, 12 S, E. 
118; Landa v. McGehee (Tex. Sup.) 19 S. W. 516; Railroad Co. t. 
Flinn (Ind, App.) 28 N. E. 201; Devenbaugh v. Nifer (Ind. App.) 29 
N. E. 923; Elton v. Brettschnéider, 33 111. App. 355; Elder t. Bank, 
12 Kan. 242; Haggin t. Lorentz, 13 Mont. 406, 34 Pac 607; Thomas 
V. Chambers, 14 Mont. 423, 36 Pac. 814; Oity of Helena v. Brûle, 15 
Mont. 429, 39 Pac. 456, 852; Importing Co. v. Hogan (Mont.) 41 Pac. 
135; Blaine v. Briscoe, Id. 1002; Jenkins v. Telegraph Co. (Cal.) 31 Pao. 
570; Shearman v. Jorgensen, 106 Cal. 483, 39 Pac. 863; Harbaugh 
T. Water Co. (Cal.) 41 Pac. 792; Myers v. Landrum, 4 Wash. 762, 31 
Pac. 33; Haynes v. B. F. Schwartz Co., 5 Wash. 433, 32 Pac 220; 
Deering v. Quivey, 26 Or. 566, 38 Pac. 710. 

It follows from thèse views that the motion to vacate the default 
must be denied, and the plaintifls will hâve judgment in accordanoe 
with the demaud of the summons and complaint. 



SHAVER v. PBNNSÏLVANIA CO. 

(Circuit Coiirt, N. D. Ohlo, W. D. January 28, 1896.) 

1. OoNTRAOTs— Validitt— Mbmbekbhip m Rail w AT Rblikf Fottd. 

The Voluntary Relief Department of a railroad company was an or- 
ganlzatlon formed to establlsh and manage a fund, made up of contribu- 
tions by the members of the department and by the rallway company, 
together wlth Interest, glfts, etc., for the puriwse of affiordlng relief to 
disabled employés of the rallway company, members of the department. 
Membership was conflned to employés of the rallway company, was purely 
voluntary, and could be termlnated at any tlme. By the terms of hls ap- 
plication, an employé of the rallway company agreed that, if he should 
bring suit agalnst the rallway company for Injuries sufCered by Mm, pay- 
ment of benefits from the relief fund should not be made tlll the suit was 
discontlnued, or, if prosecuted, any payment on judgment or compromise 
should preclude any claim on the relief fund. Held, that the contract so 
made by an employé was valld. 

S. COUBTITnTIONAL LAW — LiBERTT OP CONTHACT — CLASS LEGISLATION. 

A statute of Ohlo (87 Ohlo Laws, p. 149) provides that no railroad com- 
pany, Insurance company, or afesociatlon of other persons shall require 
any agreement or stipulation wlth any other person. In or about to enter 
the employment of a railroad company, whereby such person agrées to 
, walve any right to damages from such railroad company for personal In- 
juries, or any other right whatever, and ail such agreements and stipula- 
tions shall be vold. Held, that such statute violâtes the fourteenth amend- 
ment of the constitution of the United States, by depriving the persons 
affected by it of thelr liberty of contract, without due process of law, 
and also violâtes article 2, § 26, of the constitution of Ohlo, provldlng that 
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ail laws of a gênerai nature shall hâve uniform opération throughout the 
State; stnce such statute Is class législation, affiectlng only railroad em- 
ployés, and accordingly that such statute Is vold. 

Scribner, Waite & Wachenheimer, for plaintiff. 
E. W. Toleston, for défendant. 

RICKS, District Judge. This suit was originallj? instituted in 
the court of common pleas for Lucas county, and, by due proceed- 
ings had, was removed by the défendant, which is a nonresident 
corporation, to this court. The plaintifE sues to recover for dam- 
ages, because of certain négligence of the défendant and its agents 
in failing to hâve properly filled the space between the ties at a 
certain junction or cross-over, in said county, by reason of which 
plaintiff's foot was caught while undertaking to uncouple cars. 
There are certain other acts of négligence charged in the pétition, 
which it is not necessary hère to consider. Plaintiff claims per- 
manent injury, and damages in the sum of $25,000. To this péti- 
tion the défendant flled an answer, which, after denying the négli- 
gent acts chargéd in the pétition, set up, as a third défense, that 
said plaintiff, at the time he received the injuries complained of, 
was a member of the Voluntary Eelief Department of the Pennsyl- 
vania Lines West of Pittsburgh; that said Voluntary Eelief De- 
partment is ah prganization formed for the purpose of establishing 
and managing a fund, known as a "relief fund," for the payment 
of definite amounts to employés contributing to the fund, who, 
under the régulations, are entitled thereto, when they are disabled 
by accident or sickness, and, in the event of their death, to their 
relatives or other beneficiaries specifled in the application for Insur- 
ance; that said relief fund is formed from voluntary contributions 
of the employés of the road, from contributions given by said de- 
fendant, the Pennsylvania Company, when necessary to make up 
any deflcit, from income or profits derived from investments, or 
profits of the moneys of the fund, and such gifts and legacies as 
may be made for the use of the fund. The régulations governing 
said Voluntary Eelief Department require that those who partici- 
pate in the benefits of the relief fund must be employés in the 
service of the Pennsylvania Company, and be known as members 
of the relief fund. Défendant, further answering, says that no 
employé of the company is required to become a member of said 
relief fund; that the same is purely voluntary; that any one who 
has become a member may withdraw at any time, upon proper 
notice; that contributions from such members cease by so with- 
drawing. The défendant further says that participation in the 
benefits of such relief fund is based upon the application of the 
beneficiaries; that on the 3d day of January, 1894, the plaintiff in 
this case, being in the employ of the défendant company, applied 
for membership, and in said application agreed to be bonnd by the 
régulations of the said fund. Défendant further says that the 
application for membership was approved and accepted at the 
office of the superintendent of the relief department, and that 
thereupon said plaintiff became a member of said relief fund. De- 
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fendant further says that, when said plaintiff received the injuries 
complained of, he thereupon became entitled to the benefits grow- 
ing ont of his membership in said relief fund, by reason of the 
injury so received while in said service; that said plaintiff there- 
upon immediately applied to said department for such benefits, 
and Teceived monthly payments therefrom, amounting in ail to the 
sum of |399, until the commencement of this action, on the 25th of 
May, 1895. Défendant says that the plaintiff, in his application 
for membership, expressly agreed that, should he bring suit 
against either of the companies now associated in the administra- 
tion of the relief department for damages on account of injury or 
death, payment of benefits from the relief fund on account of the 
same shall not be made until such suit is discontinued, or, if prose- 
cuted to judgment or compromise, any payment of judgment or 
amount of compromise shall preclude any claim upon the relief 
fund for such injury or death. Défendant says that, the plaintiff 
having commenced suit against the défendant, payments to the 
plaintiff for the benefits accruing under said contract were sus- 
pended; and défendant says that by virtue of the agreement afore- 
said, and the acceptance by the plaintiff of the benefits from said 
relief fund on account of said injuries, the said défendant there- 
upon became discharged from any and ail liability to the plaintiff 
on account of said injuries. The plaintiff has demurred to this 
answer. He contends — ^First, that the contract set up in the 
answer is invalid; and, next, that it is in violation of an act of the 
législature of Ohio passed in 1890, in 87 Ohio Laws, p. 149. 

There are two questions to be determined upon the demurrer 
thus interposed. ïhe first question is whether this contract be- 
tween the plaintiff and the défendant is a valid one. The case, as 
presented to the court, rests entirely upon the pleadings. No évi- 
dence is before me, and the allégations of the defendant's answer 
are to be accepted as true by the plaintiff having demurred thereto. 
It therefore becomes important to emphasize the facts thus admit- 
ted. They are that the plaintiff voluntarily became a member of 
this relief department, with fuU knowledge of its rules and régula- 
tions. The answer further distinctly avers, and the demurrer 
admits it, that, by his application in writing to become a member 
of such relief department, the plaintiff agreed that the acceptance 
by him of benefits from the relief fund, for injury or death, should 
operate as a release of ail claims for damages against said défend- 
ant arising from such injury or death. It will be observed that it 
is the acceptance of benefits from this relief fund which, by the 
agreement, releases the railroad company from a claim for dam- 
ages. If the employé injured does not accept such benefits, but 
chooses to sue for damages, his right of action is unimpaired, and 
in no respect waived. This is the case as presented by the plead- 
ings and admitted facts. It is not the question of whether a rail- 
road company, by contract with its employés, can exempt itself 
from suits for personal injuries caused by its négligence. That, 
as a gênerai rule, cannot be done. This case does not présent that 
question, neither does it présent an issue of fact as to whether this 
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contract for insurance is a voluntary one or not. If the pleadings 
and évidence in a case should show tliat an employé entered into 
such a contract, ignorant of its terms, or wlien under restraint or 
duress or compulsion, the court would then be authorized, and it 
would be its duty, to inquire into that fact, and relieve against any 
wrong of that nature. Eut, as before stated, no such question is 
now in any way presented. The pleadings do not even suggest 
such an issue. The sole question is whether, under the admitted 
facts already stated, this contract is valid. There are décisions 
of the suprême courts of the states of lowa, Maryland, Pennsyl- 
vania, and of state courts in Ohio, and of circuit courts of the 
United States in Ohio and Maryland, holding such contracts légal 
and binding. Under this plan, employés of railroads are afforded 
protection by a species of insurance. This sort of protection is 
not available to them in ordinary insurance companies, except 
at such high cost as to make it substantially unobtainable. Mem- 
bers sick or injured are entitled to beneflts, regardless of what 
causes their temporary disabilities. They will thus receive bene- 
flts in cases where no claim against the railroad company could 
be made. They could receive beneflts, also, in cases Avhere the 
injury was the resuit of their own contributory négligence, or of 
that of fellow servants in the same department of service, in both 
of which cases, as a rule, no right of action would arise against 
their employer. Now, if employés désire to enjoy the beneflts of 
such contracts, they should hâve the right to make them. They 
are capable of deciding for themselves whether they want to con- 
tract for such protection. It is not within the powers of a légis- 
lature to assume that this class of men need paternal législa- 
tion, and that, therefore, they will protect them by depriving them 
of the power to contract as other men may. 

It may be instructive to quote from some of the décisions heretofore 
referred to, declaring similar contracts valid. In the case of Johnson 
V. Eailroad Co., 163 Pa. St. 127, 29 Atl. 854, the facts were that Wil- 
liam B. Johnson, the plaintifl, was abrakeman, employed by the Phila- 
delphia & Reading Railroad Company, and, while in said employ, be- 
came a member of the Philadelphia & Reading Relief Association. 
He made a voluntary application to become a member of that associa- 
tion, amoag others, upon the foUowing conditions : 

"And, in considération of the contribution to be made by the Philadelphie 
& Reading Eailroad Company to the funds of the association, 1 agrée that 
acceptance of beneflts from sald relief fund for injuries or death shall oper- 
ate as a release of ail claims for damages against said company, my em- 
ployer, arislng from such InJury or death, which could be made by or 
through me; and that I or my légal représentatives will exécute, or, where 
necessary, procure to be executed by others, such further Instrument as may 
be necessary formally to évidence such acqulttance." 

The case resulted in a verdict for the défendant in the court below, 
and the suprême court (Justice Mitchell speaking for the court) said: 

"It is further objected — and this is the only substantlal question in the 
case— that the release was vold, as against public policy. * * * In this 
case there is no provision exemptlng the company from liabillty for future 
négligence. ïhe beneflts, by the régulations of the relief association, be- 



SHAVEK V. PENNSYLVANIA CO. 935 

come due to members whenever disabled by accident in the company's serv- 
ice, or by slckness, or Injury other than In the company's service, without 
référence to the question of négligence at ail. As thepe provisions include 
beneflts In cases of accident, pure and simple, of injui-y by the négligence of 
fellow workmen, and by the member's own contrlbutory négligence, It is 
apparent that they cover a wide fleld. In whlch there Is no liability of the 
railroad Company at ail. Such cases are probably a large majority of those 
occurring to railroad employés; and the association, therefore, is of the 
hlghest order of bénéficiai societies. But, even in cases of Injury through 
the company's négligence, there Is no walver of any right of action that the 
person injured may thereafter be entltled to. It is not the signing of the 
contract, but the acceptance of beneflts after the accident, that constitutes 
the release. The Injured party is therefore not stipulating for the future, 
but settling for the past. He is not agreelng to exempt the company from 
liability for négligence, but aeceptlng compensation for an injury already 
caused thereby." 

The case of Donald t. Railway Go. was decided by the suprême court 
of lowa in 1895, and is reported in 61 N. W. 971. The plaintiff, Don- 
ald, sued the défendant, to recover damages for the killing of his son 
while engaged as a brakeman on a freight train. The son was a mem- 
ber of the Burlington Voluntary Relief Department. He voluntarily 
became a member of such department. Employment in the company's 
service in no way depended upon membership in that department. 
The fund from which the beneflts were distributed was obtained by 
monthly assessments of its members, the amount being deducted from 
their monthly salaries. The expenses incidental to the opération of 
the relief department were paid by the company, and, in case the fund 
of the relief department is not sufflcient, the company pays ail bene- 
flts due in full. The following are the provisions of the régulations 
by which the son was to be bound in his contract of membership: 

"Should a member or his légal représentatives bring suit agalnst the com- 
pany for damages on account of the Injury or death of such member, pay- 
ment of beneflts from the relief fund on account of the same shall not be 
made untll such suit 1b discontinued; and if the suit shall proceed to judg- 
ment, or shall be compromlsed, ail claims upon the relief fund for beneflts 
on account of such Injury or death shall be thereby precluded. I also agrée 
that, in considération of amounts pald and to be pald by said company for 
the maintenance of the relief department, the acceptance of beneflts from 
said relief fund for Injury or death shall operate as release and satisfaction 
for ail claims for damages against said company arising directly or indl- 
rectly from such Injury or death, whlch could be made by him or his légal 
représentative." 

The suprême court, upon thèse facts, say: 

"By mutual contributions of the members and the company, a fund Is pro- 
vlded, and is available to a member Injured by the company, whether in a 
way to render it liable for damages or not. The member, in his contract, 
agrées wlth the company that, in considération of its contributions to the 
fund, If he Is Injured, he will not take the benefit thus provided and besides 
ask for damages because of the injury. But he bas his élection which he 
wlU take. Such a contract fixes his rlghts as a member of the relief depart- 
ment; that is, upon what terms he may receive payment from the depart- 
ment. It is purely défensive matter, arising upon contract, and does not go 
to the jurlsdlctlon of the court. * * • But such a contract is said to be 
against publie policy. We do not see why. It Is not a contract by which 
the company can escape a légal liability for its torts. The way is entirely 
open for the prosecution of any claim for négligence against the company, 
and damages are obtalnable to the full amount of the injury sustained. 
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There Is no phase of public pollcy that prohlbits a person a^reelng that sucL 
f uU compensation, or whatever he may accept as a compensation, shall be lu 
lieu of any clalm he mlght otherwise hâve agalnst the relief fund. It 
seems to be the thought Induclng the contract that the company shall not 
be compelled to pay damages for the Injuries sustained and also to con- 
tribute to a fund for addltlonal relief. Such an agreement seems not only 
not agalnst public policy, but it seems not inéquitable." 

The case of FuUer v. Association, reported in 67 Md. 433, 10 Atl. 
237, is a case much stronger than any yet referred to. According to 
the régulations of the Baltimore & Oliio Railroad, ail its employés are 
compelled to become members of the relief association. The court 
eays: 

"The company makes It compulsory upon ail its employés of certain 
classes and physical conditions to beeome members of the relief association, 
and to contribute so much a month ont of their wages to create a fun 1 for 
the beneflt of the injured and slck. Members of the association who are In- 
jured whlle In the service of the company, whether the injury be eaused by 
the négligence of the company or not, are entitled to a certain sum, graded 
according to class, etc. The beneflt which the company expécted to dérive 
from the association, or, at least; the principal beneflit which it expécted, 
was' immunity from suits by its employés where theywere injured, or sup- 
posed they were, by the neghgence of the company. The ^beneflt which 
members oi; the association especially derlved from it Is that they are paid a 
certain , sUm where the accident Is not the resuit of the company's négli- 
gence. The company does not prétend to exact from its employés, the mem- 
bers of the association, an agreement not to sue it for négligence; but, by 
the third section of the constitution of the association, assented to by each 
employé upon becoralng a member, It does exact from them an agreement 
not to claim the beneflt of the relief fund If they prefer to sue. * ♦ • Nor 
can we see that thls thlrd clause of the constitution is so unreasonable that 
the court can déclare it vold. The occupation of many of the employés of a 
railroad is especially hazardous. Accidents are constantly happening to 
them without fault on the part of the company that employs them, and in 
such cases they can hâve no redress except from an Insurance. A compulsory 
insurance may at flrst seem harsh; but an Insurance to some extent by gên- 
erai consent is deemed adyisable, especially for those who bave others dé- 
pendent upon their daily labor. The provision against the double beneflt 
and executing the release is one not unreasonable for the company to make, 
interested, as it is, as a guarantor and in other ways. The employés bave a 
rlght to décline the service of the company under such conditions; but if 
they accept it, knowing the conditions, they are bound by them, uniess 
thèse conditions are so unreasonable that a court can pi-onounce them vold." 

Judge Sage, in the United States circuit court, in the case of Owens 
V. Railway Co., 35 Fed. 715, and Judge Bond, in the United States cir- 
cuit court for West Virginia, in the case of Martin v. Railroad Ce, 41 
Fed. 125, both held contraets similar to that now under considération 
to be valid and binding upon the employé. 

In view of thèse authorities, and of the reasons given in support of 
the conclusions reached, I feel justifled in holding the contract in this 
case valid and binding upon the plaintiff. 

The next question to be determined is whether the act of 1890 of 
Ohio is constitutional. The latter part of the flrst section of said act 
reads as folio ws: 

"And no railroad company, Insurance company, or association of other 
persons shall demand, expect, require or enter into any contract, agreement 
or stipulation wlth any other person about to enter, or in the employment 
of any railroad company, whereby such person stipulâtes or agrées to sur- 
render, or waive any right to damages against any railroad company there- 
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after arlslng from Personal Injury or death, or whereby he agrées to sur- 
render or walve, In case he asserts the same, any other rlght whatsoever, and 
ail sueh stipulations or agreements shall be vold." 

This act has been declared unconstitutional in the case of Cox v. 
Eailway Co., 33 Ohio Law J., April 22, 1895, in a well-considered opin- 
ion by Judge Dilatush, of the Warren county court of common pleas; 
and the court reaches that conclusion because said act violâtes sec- 
tion 1, art. 1, of the bill of rights, as interfering with the rights of pri- 
vate contract. That provision of the bill of rights is as f ollows : 

"AU men are by nature free and Independent, and hâve certain inaliénable 
rights, among whlch are those of enjoylng and defendlng llfe and Uberty, ae- 
quiring, possesslng and defendlng property, and seeking and obtaining. hap- 
piness and safety." 

Article 2, § 26, of the constitution of Ohio, provides: 
"Ail laws of a gênerai nature shall hâve uniform opération throughout the 
State." 

The act under considération, while it is gênerai in its nature, 
applies only to railroad companies and their employés, and is not, 
therefore, gênerai in its application, and does not operate uhi- 
formly on ail classes of citizens. Under this statute, railroad 
companies are prohibited from making contracta vs'hich other cor- 
porations in the state are allowed to make. 

Article 1, § 10, of the constitution of the United States prohibits 
any state from passing any law impairing the obligation of con- 
tracts. 

Article 8, § 16, of the bill of rights of the state of Ohio prohibits 
making any law impairing the obligation of contracts. 

Article 2 of the North Western Territorial Government (1787) 

provides as f ollows: 

"In the just préservation of rights and property, It is understood and de- 
clared that no law ought ever to be made or hâve force In said territory that 
shall in any manner interfère with or affect private contracts or engagements 
bona flde without fraud, prevlously made." 

This extract from the ordinance of 1787 shows how jealously the 
right of Personal liberty in the making of private contracts was 
regarded, and how carefully any restriction of said right was re- 
strained. 

The act under considération is certainly one which impairs the 
rights of a large number of the citizens of Ohio to exercise a privi- 
lège which is dear to ail persons, namely, that of making contracts 
concerning their own labor and the fruits thereof, and, so far as 
it relates to such contracts already made, impairs their validity. 
The act seems to assume that a large class of the citizens of the 
state, namely, those employed by railroad corporations, are inca- 
pable of making contracts for their own labor. 

As hereinbefore stated, this contract shows on its face, not only 
that no unfair advantage is taken of thèse employés, but that the con- 
tract, in its broadest and f ullest sensé, is a beneflcent one, ihtended for 
their protection and assistance. If in some cases it proves unsatis- 
factory to the employé insured, that is in itself no évidence that the 
contract is of an imconscionable nature, or unfair in its provisions. 
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Neither is it a sufficient pretext to assume that ail such contracts 
need the supertision of the législative body, or that so large a 
class of citizens should be restficted in their right of personal lib- 
erty. The fact is brought to the attention of the court, by current 
oflacial publications, that the Vpluntary Relief Department of the 
Pennsylvania Lines West of Pittsburgh embraces within its volun- 
tary membership a large majority of its many thousand employés, 
who are Satisfled with their contracts relative to the organization; 
and the fact that it grows in numbers after years of trial is évidence 
that it is acceptable to those who belong, but who may at any time 
withdraw. Of the 25,720 employés on said lines, 15,528 voluntarily 
belong to this relief department. The aggregate disbursements for 
benefits in the year 1895 was $251,624.25. In the 6^ years of its 
existence, but 1,024 members hâve withdrawn from the organiza- 
tion, and the total disbursements for benefits during that period 
hâve been $1,474,948.72. 

The suprême court of Missouri bas been recently called upon to pass 
upon a statute which was clearly class législation of a similar charac- 
ter to that under considération. The législature of that state, on the 
6th of March, 1893, passed a statute making it unlawful for an em- 
ployer to prohibit an employé from joining, or requiring an employé to 
withdraw from, a trade or labor union or other lawful organization. 
The statute further made any violation of the provisions of the act 
punishable by a fine of not less than $50 or more than $1,000, or im- 
prisonment in the county jail not exceeding six months, or by both 
such fine and imprisonment. The suprême court of Missouri held this 
act to be in violation of the flfth amendment of the constitution of the 
United States, and of the second article of the constitution, declaring 
that "no one shall be deprived of life, liberty or property, without due 
process of law," and in contravention of the flrst article of the four- 
teenth amendment of the constitution of the United States, prohibit- 
ing any state from depriving any person of life, liberty, or property 
without due process of law. The court further held the said act to 
be unconstitutional, as being spécial législation. The opinion of the 
court is very elaborate and very carefully considered. I quote from 
it as follows, viz. : 

"In the fédéral constitution, it will be noted that the rlghts of life, liberty, 
and property are grouped together in the same sentence. They constltute a 
trlnlty of rlghts, and each, as opposed to any unlawful deprlvatlon thereof, 
Is of equal constitutlonal Importance. •■ • • itese terme, 'life,' 'liberty,' 
and 'property,' are représentative terms, and cover every right to whlch a 
member of the body politic Is entltled under the law. Wlthln their compre- 
henslve scope are embraced the right of self -défense, freedom of speech, re- 
ligions and polltlcal freedom, exemption from arbitrary arrests, the right to 
buy and sell as others may,— ail are libertles, personal, civil, and polltlcal; 
in short, ail that makes Ufe worth livlng; and of none of thèse liberties can 
any one be deprived except by due process of law." State v. Julow (Mo. Sup.) 
31 S. W. 781. 

The court then further holds that to deny a citizen the right to 
make free and valid contracts for his labor is to deprive him of "lib- 
erty, without due process of law"; and that any statute which under- 
takes to make such an act, otherwise innocent and lawful, a criminal 
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offense, constitutes "législative judgment," without trial or sentence, 
and that any such législation is unconstitutional and void. The court 
further flnds the statute there under considération unconstitutional, 
because it is class législation,— because it is a statute which under- 
takes to regulate the rights and conduct of one class of citizens, with- 
out référence to ail other classes. Though no law of Ohio of this 
character is involved in this controversy, applying the principles of this 
Missouri décision to the statute of Ohio which is in question in this 
case, we flnd it vulnérable in the same two respects in which the Mis- 
souri statute was declared void. The Ohio statute, in denying to the 
employés of a railroad corporation the right to make their own con- 
tracts concerning their own labor, is depriving them of "liberty," and 
of the right to exercise the privilèges of manhood, "without due pro- 
cess of law." Being directed solely to employés of railroads, it is 
class législation of the most vicions character. Laws must be not 
only uniform in their application throughout the territory over which 
the législative jurisdiction extends, but they must apply to ail classes 
of citizens alike. There cannot be one law for railroad employés, an- 
other law for employés in factories, and another law for employés on a 
farm or the highways. Olass législation is dangerous. Statutes in- 
tended to favor one class often become oppressive, tyrannical, and pro- 
scriptive to other classes never intended to be affected thereby; so 
that the framers of our constitution, learning from expérience, wisely 
provided that laws should be gênerai in their nature and uniform 
throughout the state. 

For the reasons stated, I am of the opinion — First, that the con- 
tract set out in the defendant's answer is a valid contract; and, sec- 
ond, that the act of the législature of Ohio which déclares it to be void 
and invalid is unconstitutional. The demurrer to the answer is there- 
fore overruled. 



TEXAS & P. Rï. CO. V. JDNBMAN. 

rClrcuit Court of Appeals, FIfth Circuit December 3, 1895.) 

No. 897. 

1. Neolioencb of Railroad Company — Stebb Running at Large. 

Where a steer, which, owing to its crippled condition, has been removed 
by a railroad company from a car to be Itilled, is allowed to recover, and, 
In an apparently vigorous condition, roam around the railroad yard, which 
Is open to the publie, without an attempt to control It, the company is lia- 
ble for one Injured by the steer whlle passlng through the yard. 

2. Samb — Indkpendent Contraotor. 

One engaged by a railroad company under a verbal contract to remove 
dead and maimed cattle from the railroad yard, who is paid In the same 
way and at the same time as laborers generally in the service of the com- 
pany, and may be discharged in the same way, Is not such an Independent 
eontractor that the company is exempt from liability for Injuries caused 
by hls failure to remove a crippled, but dangerous, steer. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

T. J. Freeman and George Thompson, for plaintifE in error. 
M. D. Priest and B. J. Boykin, for défendant in error. 
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Before McCORMICK, Circuit Judge, and BOARMAN and SPEER, 
District Judges. 

SPEER, District Judge. Minnie Juneman, tlie plaintiff, brought 
her action for damages against tlie Texas & Pacific Ifciilway Company. 
Slie allegéd that the défendant company was engagea on the 20tli of 
April, 1893, in transporting large numbers of wild cattle. On that 
day she was walking in the city of Pt. Worth, Tex., on a public street 
Crossing the track of the railroad. "While on the right of way, she 
was attacked by a vicious and dangerous stser, which the employés 
of the défendant company had, in a négligent and careless manner, 
permitted to escape from a car of wild cattle, and to run at large. 
She was knocked down by this animal. Her right elbow was dislo- 
cated. She received a severe contusion and abrasion on the ear, and 
the lower extremity of her spinal column was contused and broken. 
Her injuries are permanent, and give great and constant pain, and her 
ability to earn a livelihood bas been greatly impaired. She is a 
widow, with several children dépendent upon her, and is herself 
largely dépendent upon her own work for a livelihood. She received 
other injuries of a painful character, for which she was at the time of 
the trial under treatment, but from which she will probably recover, 
and also suffered intensely from freight, nervous shock, and prostra- 
tion. 

The Texas & Pacific Railway Company défend this action mainly 
upon the following grounds: Denying that the plaintiff was injured 
in the manner described, alfhough a jpârtial effort was made to show 
that she provoked the steer by an ineflebtual attempt to throw a stick 
or stone at it. The principal ground of défense rtlied upon is that 
the company hàd a contract with one Henry Campbell, à colored man, 
who undertook to take charge of and dispose of ail dead and injured 
animais at its stockyards; that he was not in the employ of the 
défendant, but was an independent contracter; that, on the day of the 
injury, they did deliver to Campbell the steer which attacked the 
plaintiff; that Campbell took possession and control ôf the animal 
for the purpose of removing it to the dumping grounds, and thereafter 
the défendant had no further concern with it, and was and is wholly 
irresponsible for any injury it may hâve inflicted. There are other 
grounds of défense which are not regarded as material. 

At the trial the défendant requested that a number of spécial in- 
structions be given to the jury, and among them the following: 

"The court instructs the jury that It appears from the évidence that the 
animal which injured plaintiff was one which had arrived at Fort Worth, 
and had beenléftin the cars by the employés of the défendant company at 
the stock yards as an animal crippled so badly that it was impracticable to 
Bhip It further, and of no value. It further appears from the testimony that 
this animal was dellvered to one Henry Campbell, who had a contract with 
défendant to take charge of and carry away ail animais of this character, and 
that said Oampbell unloaded said animal for the purpose of taklng it away. 
From thèse facts, and under the law, the défendant would not be llable for 
any négligence of the said Campbell while ejgaged in hauUng the animais 
away after dellvered to him, and you will therefore find a verdict in favor of 
the défendant" 
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The instructions were ail declined, and the court cliarged the jury 
as f oUows : 

"In this case the plaintiff charges that, while she was walking along one 
of the public streets of Fort Worth, a large and vicions steer attacked and 
Injured her; that thls steer was one of a number of wild steers which de- 
fendant had in Its charge, and was transportlng through Fort Worth, Texas; 
and that défendant, knowing the vicions character of sald steer, turned him 
loose in, and allowed him to run on, the streets of Fort Worth; and that such 
négligence was the cause of her Injuries. She says that her rlght elbow was 
bruised and dislocated, and her left ear was contused and abraded, and the 
lower extremlties of her spinal column were broken and contused, by the at- 
tack of said steer. She says that the injury to her rlght arm is permanent; 
that it Is still, and always wlll be so, and of llttle use to plaintiff; that sald 
injury to her ear is permanent and that her hearing is permanently impaired; 
that the said injury to her spinal column is permanent, and gives her con- 
stant pain; that her ability to work and eam a living has been permanently 
impaired by said Injuries, Inflicted on her by said steer,— for ail of which she 
says she has been damaged In the snm of $15,000, for which she asks judg- 
ment. She also says that her womb was injured by the attack of said steer, 
and that she has sufCered greatly, mentally and physically, by reason of her 
sald Injuries. 

"(2) Défendant dénies ail the charges of plaintiff. 

"(3) If the jury belleve from the évidence that the steer which injured 
plaintiff was In charge of the défendant, and that It turned It loose In the 
City of Port Worth, and that It Injured plaintiff, as alleged, when she was 
on a public Street running across defendant's rallway track, then you will 
flnd for plaintiff the sum you think she is entitled to under the évidence, 
not to exceed $15,000, unless, under Instructions hereinafter glven, you flûd 
for défendant 

"(4) The négligence of défendant must hâve been the proximate cause of 
plaintlff's Injuries, to enable her to recover in this cause. If défendant; 
through Its employés, suffered said steer to be at large, and such act by thé 
défendant was négligence on Its part, and was the real cause of the injuries 
to plaintiff, then, in law, such négligence on the part of défendant would be 
the proximate cause of plaIntifC's injuries. Was there négligence on the part 
of défendant In sufferlng said steer to run at large. Défendant was chargea- 
ble with isueh care as an ordinary prudent man would hâve used under the 
circumstances in keeping sald steer from going at large in the city of Fort 
Worth. Any less care on its part would be négligence, and the amount of 
care Indicated, If used by the railroad, would save it from responsibility. If 
it occurs to you that such injuries as were Inflicted on plaintiff were unusual 
and seldom occur, that fact wlll eut no figure In the case if you flnd that de- 
fendant was négligent, as indicated above, in suffering said steer to be at 
lai-ge. 

"(5) The arrangement wlth Campbell to carry off dead and wounded cattle 
did not constitute him a contracter in such sensé as should relieve the de- 
fendant from responsibility, If any attached, under the facts of this case 
and the foregolng charges." 

Tlie jury found for the plaintilBE damages in the sum of $5,500, but 
afterwards she remitted f 1,500, and judgment was taken for |4,000, 
with interest and costs. The défendant mored in the court below 
for a new trial, and, by writ of error, brought the cause before this 
court. There are numerous assignments of error, but since it is évi- 
dent from the able and elaborate brief of counsel for the plaintiff in 
error, that theyrely chiefly upon the contention that Campbell, chargea 
with the custody of maimed and dead cattle, should bear the burden 
of responsibility for the injuries plaintiff has sustained, and since 
other grounds do not, in our judgment, suffi ce for a reversai of the 
action of \he circuit court, we will discuss that briefly. 
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Campbell testifies as f oUows : 

"I am a contracter wlth the Texas & Pacific Rallroad Company, and haul 
o£f dead stock from the Texas & Pacifie stock yards. If I don't haul any- 
thlng, I don't get any pay. 1 am responslblfe for ail nuisances around the 
yard, and, if the sanltary ofllcers find any nuisances there, I hâve to pay for 
It. I take charge of the stock just as soon as they are put down on the sida 
track. I take out the Uve dnes what Is brulsed and what Is left In the cars 
crlppled, and shove them down on the track, and knock them in the head, 
and shove thêm ont. I wlU Say that ail cattle that comes there to the pen, 
and are crlppled, and can't stand up, are marked 'dead.' * • » i hâve 
them au throwed out, and those that are too badly crlppled I knock them in 
the head, ànd haul them out to the clty dumping ground. When I took this 
contract, a year ago, the rallroads had no place to put thèse dead animais, 
and sometimes they would let them lay until they were fined by the clty. 
They asked me if I couldn't get a place to put them, and they (the clty peo- 
ple) purchased a dumping ground, and the clty gave me the permission of 
carrying ail the dead cattle to that dumping ground, in préférence to any- 
body. * * * And I am responsible for every crlppled cow that comes 
there. If I don't knock the badly crlppled ones on the head, I am responsi- 
ble. If anything Is crlppled on the track there, 1 am responsible for It." 

Of the steer in question, he testifies: 

"The night before, I had knocked It in the head wlth an ax, and the next 
moming Its skuU was broke, and I hadn't hit him hlgh enough, and I knocked 
two other dead one's just the same time. Ail hls slde was broken away, and 
I expect that the steer had some of hls ribs broken. I throwed that one out 
on the ground, and, when I came back, he was up there. They told me 
what he had done. I was throwlng them out of the car myself that day, 
and It was close about noon when I throwed this one out of the car. • * • 
I can't give the contract up to-morrow if 1 want to, accopdlng to my word. 
I dldn't do any writlng, but I told Captaln Cléments I woiild take it from 
the Ist of the year to the Ist of the year, and that Is my word wlth the 
clty offlcers and the sanltary otficers; but I am responsible for the work 
from the Ist of January to the Ist of January." 

It otherwlse appears fron the testimony that the contract with 
Campbell was verbal, and that he was paid in the same manner and at 
the same time, if net in the same amount, with other laborers in the 
service of the défendant company, and that he might be discharged 
in the same manner. We flnd it difiScult to conclode, as insisted by 
the def endaiit company we should, that Campbell was an independent 
contractor in such sensé as will relieve the défendant from the consé- 
quences of the painful injuries that the plaintiff sustained because of 
Ma négligence. Notwithstanding the influence which this man 
seems, if we must accept his testimony, to hâve exerted with the 
sanltary and other officiais of Pt. Worth, and the confidence reposed in 
him by the Texas & Pacific Railway Company, it cannot, we think, 
be successf uUy maintained that, in granting a charter to the company, 
it was contemplated by the législature that he should bear or share 
any of the respQnsibility to tiie public which the création of that 
charter and its acceptance by the company involved. That the com- 
pany, in its business, would transport dangerous animais, was, of 
course, to be eajpected. It was their duty to handle and control them 
in such manner as would involve no injury to the public. 1 Thomp. 
Neg. 208, 209, 216. This is a matter directly involved in the act of 
transportation itself, ând the company cannot escape its responsi- 
bility to the gênerai public for the carelessness and négligence of an 



IN RE BRULE. 943 

agent during the performance or attempted performance by him of 
a part of the identical serrice for which it was chartered. "Wlien a 
corporation owes a duty either to its employés or to the public, it can- 
not delegate the performance of that duty to a substitute." Gibbs 
T. Gas Co., 130 U. S. 410, 9 Sup. Ct. 553; Thomas v. Bailroad Co., 101 
U. S. 71; Railroad Co. v. Winans, 17 How. 30; Eailway Co. v. Ker- 
nan, 78 Tex. 294, 14 S. W. 668; Water Co. v. Ware, 16 Wall. 567; 
Mechem, Ag. § 747; Burton v. Eailway Co., 61 Tex. 526. In légal 
contemplation, then, Campbell was an agent of the défendant Com- 
pany. That there was négligence is plain. He intended, as it ap- 
pears by his own statement, to kill the steer after throwing it out of 
the car. He thought he had done so. Now, it was easy for the Com- 
pany to make certain the.death of this animal, and anything short of 
this, under the circumstances, was négligence. Stuart v. Crawley, 
2 Starkie, 323; Ang. Carr. § 214. The fact is it was not killed, but 
was permitted to recover its strength in large measure, and to go 
about without control in a populous city. It had sufflcient vigor 
the next morning, according to the testimony of an engineer in the 
employ of the company, to attack one of the engines, and persisted in 
doing so until it was prodded oflE of the track; and it was not secured 
until it had inflicted the distressing injuries which the plaintiff sus- 
tained, when it was easUy roped and killed. Indeed, it is not in dis- 
pute that this dangerous animal roamed for many hours around the 
railroad yards, which were open to the public. This was known to 
several employés of the company. It does not appear that thèse 
particular employés were charged with the duty of securing the steer 
or communicating its dangerous présence to the company, and a 
request to so charge was based by tiie défendant upon that fact. Con- 
ceding the force of this, nevertheless it is true that the railway com- 
pany should hâve had some watchman or other employé whose duty 
it was to guard and patrol the yards, and protect the public from such 
occurrences as resulted iû injury to the plaintifE. Whether there 
was no such oAScer, or whether such a one failed in his duty, in either 
event the company was liable. 

Under ail the circumstances, the presiding judge properly refused 
the instructions requested, and committed no error that will justify 
a reversai of the cause. The recovery, especially since a large por- 
tion of it was remitted, is reasonable, and we find that the judgment 
should be afiOrmed. 



In re BRULE. 
(District Court, D. Nevada. December 28, 1S95.) 

CONTEMPT— POWBB TO PUNISH— ReV. 8t. § 725. 

Bribing a person, who Is known to be a material witness In a pending 
cause, to hide hlmself and remain away from tbe court, thereby prevent- 
Ing his testlfjing In such cause, Is a contempt of court, whether such per- 
son bas been subpœnaed or not, and though punlshable by indictment, 
under Rev. St. § 5399, Is also punlshable under Rev. St. § 725, as a con- 
tempt committed by mlsbehavlor "so near" to the court "as to obstruct 
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the admlBlstratlon of justice," though the act Is flbne at the résidence of . 
the wltnesB, at some distance from the eourthouse, In the town where the 
court slts. 

D. N. Brule was brought before the court upon a rule to show 
cause why he should not be punished for contempt. The rule to 
show cause was issued upon an affldavit, duly flled, charging that 
Brule, on the lOth and llth days of November, 1895, while the cause 
of The United States v. James Heney was pending under indictment, 
and set for trial ISfovember llth, knowlng that one Joseph Langevin 
was a material and important witness for the United States in the 
Heney case, and that he would be subpœnaed by the government, 
did induce, persuade, and procure the said Joseph Langevin to avoid 
the service ôf ahy subpœna upon him, and to conceal and hide him- 
self, and to that end paid to Langevin the sum of |400, and by that 
means did induce and procure Langevin to hide and conceal himself 
and to absent himself froria the court, and did prevent the United 
States from using him as a witness upon the trial of the Heney 
case. The materiality of the testimony of Langevin is fully set 
forth, as well as the knowledge of the facts by Brule. Brule ap- 
peared, and flled an answer denying ail the averments in the aifi- 
davit. The jurisdiction of the court was questioned upon the 
grounds that appear in the opinion. Ail objections to the jurisdic- 
tion were overruled. Testimony was taken. The charges were 
sustained. Brule was adjudged guilty of contempt, and sentenced 
to three months in the county jail. 

Section 725 of the Revised Statutes reads as follows: 

"The said courts shall hâve power to impose and admlnister ail necessary 
oaths, and to punish, by fine or Imprlsonment, at the discrétion of the court, 
contempts of thelr authority: provided, that such power to punish contempts 
shall not be construed to extend to any cases except the misbehavior of any 
person In thelr présence, or so near thereto as to obstruct the administration 
of justice, the misbehavior of any of the otticers of said courts In their oflicial 
transactions, and the disobedience or résistance by any such offlcer, or by any 
party, juror, witness, or other pérsoh, to any lawful writ, process, order, rule, 
decree, or command of the said courts." 

Section 5399, Rev. St., reads as follows: 

"Every person who corruptly, or by threats or force, endeavors to Influence, 
tntimidàte, or Impede any witness, or officer In any court of the United States, 
in the discharge of hls duty, or corruptly, or by threats or force, obstructs or 
impedes, or endeavors to obstruct or Impede, the due administration of justice 
therein, shall be punished by a fine of not more than five hundred dollars, or 
by imprlsonment not more than three months, or both." 

M. A. Murphy, for Brule. 

Robert M. Clarke, for the United States. 

HAWLEY, District Judge (orally, after stating the facts as above). 
Several objections are urged tothe jurisdiction of the court: 

1. It is çonténded that preventing the attendance of a person not 
subpœnaed as a witness is: not a contempt of court This construc- 
tion of the statute is too strained and technical to be sustained. 
The statuté àpplies to ail cases where a person who it is known will 
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be a witHess at the trial is solicited and bribed to hide, or to absent 
himself from the place of trial, or to secrète himself so that he can- 
not be subpœnaed, and any person so persuading, inducing, and brib- 
ing him is guilty of contempt and a violation of the law, whether 
or not the witness has been subpœnaed or recognized at the trial. 
That such acts constitute a crime punishable by indictment is well 
settled. Montgomery v. Circuit Judge, 100 Mich. 437, 441, 59 N. 
W. 148; Statè v. Tisdale, 41 La. Ann. 338, 6 South. 579; State v. 
Horner (Del.) 26 Atl. 73. In Montgomery v. Circuit Judge the 
court held that the contention that the attempt to prevent the at- 
tendance of one not yet subpœnaed as a witness is not a contempt 
of court, under How. Ann. St. § 7257, subd. 4 (which provides for Ihe 
punîshment of any person guilty of unlawfuUy detaining any wit- 
ness to a suit while going to, remaining at, or returning from the 
court where such suit shall be noticed for trial), is untenable. In 
State V. Tisdale the court, reviewing the statutes of Louisiana, said — 

"That the législature intended that any person tampering with, brlbing, or 
intlmidating a known witness, whether sunamoned as such at the time, or not, 
should be punished, but that such witness, who should yield to such bribery 
or persuasion, eould not be punished therefor unless he was at the time a duly 
summoned witness. This distinction Is certainly a proper one, because there 
can be no différence to the person tendering the bribe, or resorting to the in- 
timidation, whether the person prevented from testlfying was summoned or 
not, as in either event the évidence is gotten rid of, while, on the other hand, 
the person bribed or persuaded, belng duly summoned as a witness, occupies 
altogether a différent position from thé one he occupied before he was sum- 
moned." 

Applying this reason to the facts of this case, it certainly does not 
require any argument to show that the conduct of Brûle was just as 
reprehensible as though Langevin had been regularly subpœnaed as 
a witness to attend at the trial of the case of The United States v. 
Heney. As was said in State v. Tisdale, "the efEect of intimidation 
in either case is just the same, and the motive which superinduced it 
likewise the same." 

In State v. Horner the court, with référence to this question, said 
the object of the existence of courts — 

"Is the ascertainment of truth in Its relations to the transactions of men. and 
they can only do so fairly and Impartiaily when ail persons having knowledge 
of the transactions Inquired of are brought or allowed to corne before them for 
examination, wlthout let or hindrance trom any one. If Interested witnesses are 
to be kept away by intimidation, persuasion, or bribery, then our courts cannot 
perform thelr high functions, and the powers intrusted to them by the people 
will fall f rom thelr nerveless grasp. They will no longer préserve either their 
own self -respect, or the respect of the conimunity." 

See, also, State v. Keyes, 8 Vt. 66; 2 Whart. Cr. Law, § 2287. 

2. It is next claimed that the respondent cannot be found guilty 
of contempt because, if the facts stated in the afladavit are true, they 
constitute a crime punishable by indictment, under section 5399, 
Rev. St. U. S. This claim was made in Savin's Case, 131 U. S. 267, 
275y 9 Sup. et. 699, and the court, in replying thereto, said: 

"It Is contended that the substance of the charge against the appellant Is 
that he endeavored, by forbldden means, to influence or impede a witness in 
the district court from testlfying in a cause peudlng therein, and to obstruct 
v.7lF.no.7— 60 
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or impede the due administration: of justice, wliicli offense is embraced by sec- 
tion 5399, and, ft la argued, is punisliable only by indlctment. Undoubtedly, 
tlie offense charged is embraced by that section, and Is punishable by in- 
dlctment. But the statute does not make tnat mode exclusive, if the offense 
be committed under sucl» circumstances as to bring It within the power of the 
court under section 725,— when, for Instance, the offender Is guilty of misbe- 
liavior in its présence, or misbehavior so near thereto as to obstruct the admin- 
istration of justice." 

It is perhaps true that cases might arise where it would be ad- 
visable to proceed criminally, by indiçtment, instead of by contempt. 
Especially would this be so if, in the ordinary exercise of the crimi- 
nal jurisdiction of the court, it can just as well be done. Sharon v. 
Hill, 24 Fed. 726, 733. If the grand jury was in session, or a trial 
jury in attendance, the court would naturally prefer that such 
course be taken. But, independently of such facts, there are spé- 
cial reasons existing in this case why the court should act, if the 
misbehavior complained of cornes within the jurisdiction of the 
court. In Sharon v. Hill the court was not asked to proceed by the 
process of contempt, and there was no spécial need Of any immédiate 
action, and no spécial end, in the administration of justice, to be at- 
tained by a proceeding for contempt; and thèse were the reasons 
assigned by Judge Sawyer, why, in tiiat case, it was "deemed bet- 
ter to adopt the more deliberate mode of procédure applicable to the 
enforcement of the criminal laws of the country." No such reasons 
apply to the présent case. Hère the exigencies of the occasion re- 
quire a more summary and prompt remedy. Ail the fàcts bring it 
within the line of cases where, to quote the language of the court in 
Sharon v. Hill, "it is necessary to promptly vindicate the court by 
means of the more summary process for contempt." 

3. It is argued that, if a contempt was committed by Brûle, it was 
only a constructive contempt in a criminal proceeding at law, and 
that Brûle, having fully answered and denied the charges made in 
the affldavit, should be discharged from custody, upon the principlea 
announced in Burke v. State, 47 Ind. 531, and Haskett v. State, 51 
Ind. 176; that the only remedy in such cases is, if thè court believes 
the respondent has perjured himself, to bind him over before the 
next grand jury, to answer for the crime of perjury. Numerous 
authorities were cited upon this point, but the views entertained by 
the court rendér it unnecessary to review them, or to discuss the 
question argued by counsel as to the distinction between contempta 
committed in equity suits, or actions at law in civil or criminal pro- 
ceedings. A référence tq one case cited by counsel is, however, 
deemed proper, as some of the questions involved in this argument 
are there elaborately disèussed. In TJ. S. v. Anon., 21 Fed. 761, 768, 
Judge Hammond, after discussing the différence in the mode of 
procédure in law and equity cases, said : 

"I do not find it necessary to go Into the distinctions between direct and con- 
structive contempts, which are so unsatisfaetory to ail who study tlils sub- 
ject. There Is always a strUggle to relegate every contempt to the odlous 
category of constructive contempts, in order to take shelter under thèse re- 
strictive statutes. But I may say that in my judgment the courts will flnd 
that the législature has not taken away any valuable power, when thèse stat- 
utes are properly understood. Notwlthstanding the seemlngly formidable ar- 
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my of anthorlty, !t may be that after ail It Is a mlstake to say that ail cou- 
tempts not committed In the présence of the court are constructlve only. The 
mère place of the occurrence may not be an absolute test of that question, 
and It may dépend on the character of the partlcular conduct in other respects 
besldes the place where It happens. • » » Wherever the conduct com- 
plalned of ceases to be gênerai In Its effect, and Invades the domain of the 
court, to become spécifie In its Injury, by Intimldating, or attemptlng to in- 
tlmldate, wlth threats or otherwlse, the court or its ofllcers, the parties or 
their counsel, the wltnesses, jurors, and the like, whlle In the discharge of 
thelr duties as such, If It be constructlve because of the place where It hap- 
pens, because of the direct Injury It does in obstructlng the workings of the 
organizatlon for the administration of justice in that partlcular case, the power 
to punish it has not yet been taken away by any statute, however broad Its 
terms may apparently be." 

If the facts alleged in the affldavit, and proven to be true upon 
th.is hearing, bring the case within the provisions of section 725, it 
is a direct, not a constructive, contempt. 

4. The vital question to be detennined is whether or not the facts 
alleged and proven bring the case within the provisions of section 
725. The power of the courts to punish contempts of their author- 
ity is incidental to their gênerai power to exercise judicial func- 
tions, and the cases in which it may be employed are limited and 
deâned by acts of congress. It is conceded by counsel for Brûle 
that any attempt made by a person anywhere within the building 
where the court is held, or upon the block of land owned by the 
United States upon which the building is erected, to induce a wit- 
ness not to testify in a case then pending in court, would be a con- 
lempt of court committed in its présence, and such is the resuit of 
the reasoning of the courts in Savin, Petitioner, supra; Sharon v. 
PBill, supra; U. S. v. Patterson, 26 Fed. 511; U. S. v. Carter, 3 Cranch, 
C. 0, 423 ;i Ex parte Terry, 128 U. S. 290, 9 Sup. C5t. 77. No au- 
thority has been cited as to the précise meaning of the words of the 
Btatute, "or so near thereto as to obstruct the administration of jus- 
tice," that would be applicable to this case. The court must there- 
fore look to the reasons given in analogous cases to ascertain the in- 
tention of the statute. In Savin's Case the misbehavior was not 
committed in the immédiate view of the court. The witness was in 
attendance upon the court, in obédience to a subpœna commanding 
him to appear as a witness in behalf of one of the parties to a cause 
then being tried. While he was so in attendance, and when in the 
room used for witnesses, Savin endeavored to deter him from testi- 
fying in f avor of the govemment, in whose behalf he had been sum- 
moned; and afterwards, on the same occasion, and while the wit- 
ness was in the hallway of the court room, Savin offered him money 
not to testify against the défendant then on trial. The court held 
that the conduct of Savin was misbehavior in the présence of the 
district court — 

"For whlch he was eubject to be punished, wlthout Indlctment, by fine or 
imprisonment, at its discrétion, as provlded in section 725 of the Revlsed Stat- 
utes. And this view renders It unnecessary to consider whether, as argued, 
the words, 'so near thereto as to obstruct the administration of Justice,' refer 
only to cases of misbehavior outside of the court room, or in the vicinlty of 

>Fed. Cas. So. U,7i0. 
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the court building, causlng such open or violent dlsturbance of the quiet and 
order of the court, while in session, as to actually Interrupt tlie transaction of 
its business." 

In Cuddy, Petitioner, 131 U. S. 280, 9 Sup. Ct. 703, Cuddy was ad- 
judged gailty of contempt of court in approaching one McGarvin, a 
juror, with the object on Cuddy's part to improperly influence Mc- 
Garvin's action in the event that he should be sworn as a juror in a 
case then pending in the district court. The pétition for the writ 
of habeas corpus was silent as to the place where Cuddy approached 
the juror, — whether in the court building or upon the public high- 
way, — ^and the court, acting upon the principle that, when the judg- 
ment of a district court is attaçked collaterally, every intendment 
will be made in support of the judgment, said: 

"That whlch, according to the finding and judgment, the appellant did, it 
done In the présence of the court (that is, in the place set apart for the use 
of the court, Its ofllcers, jurors, and wltnesses), was clearly a contempt, pun- 
Ishable, as proylded In section 725 of the Revised Statutes, by flne or impris- 
onment, at the discrétion of the court, and without indictment. Savin, Peti- 
tioner, 131 D. S. 267, 9 Sup. Ct. 699. » • » Whether the attempt to In- 
fluence the conduct of the term trial juror McGarvin was or was not, within 
the meaning of the statuté, mlsbehavior so near to the court 'as to obstriiçt 
the administration of justice,' however distant from the court building may 
hâve been the place where the appellant met him, is a question upon whlch 
it is not necessary to express an opinion." 

Now, from the reasoning of thèse cases, it is made perfectly clear 
that the misbehavior ofwhich Brûle is guilty, if it had occurred 
any where within* the building where the court is held, would hâve 
been "clearly a contempt, punishable as provided in section 725 of 
the Kevised Statutes, by fine or imprisonment, at the discrétion of 
the court, and without indictment." Why? Because, under such 
circumstances, it would hâve been misbehavior of a person in thè 
présence of the court But the statute says that the misbehavior 
of a person "so near thereto as to obstruct the administration of jus- 
tice" may be likewise punished as a contempt of court. If it is a 
contempt to bribe a witness in front of the courthouse door, is it 
not a contempt to attempt to do the same thing on the street oppo- 
site the court building, or four blocks away? Is not the resuit the 
same? Is not the motive of the accused the same? What différ- 
ence does it make whether the attempt was made oh the ground 
owned by the United , States, or at the résidence of the witness in 
the same town, four blocks, or a bout one-quarter of a mile away, from 
the court buildiûg? In one case the misbehavior would be con- 
strued to be in the présence of the court, and in the other "so near 
thereto as to obstruct the administration of justice," and the statute. 
ia clear language, is made to apply to both cases. 
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ROSENSTBIN et al. v. UNITED STATES. 

'Circuit Court, S. D. New York. February 4, 1896.) 

No. 1,076. 

CusTOMS DuTiES— Classification— PicKLED Hehbing. 

Herrings put up in kegs in a préparation of vinegar and spices, to whlch 
are added small quantities of vegetables, such as onlons and carrots, were 
dutiable as "pickled herrings," under paragraph 294 of the act of 1890, 
and were not subject to duty under paragraph 295. 

This was an appeal by Rosenstein Bros, from a décision of the 
board oî gênerai appraisers sustaining the action of the collector of 
the port of New York in respect to the classification for duty of 
certain imported merchandise. 

Albert Comstock, for importers. 
Henry C. Platt, Asst. U. S. Atty. 

COXE, District Judge (orally). The importers in this case im- 
ported a quantity of flsh put up in kegs, which the collector as- 
sessed for duty under paragraph 295 of the tariff act of 1890. The 
importers protested insisting that the importations are "pickled 
herrings" under the preceding paragraph. The sole question be- 
f ore the court is one of fact. It is whether or not the articles in con- 
troversy are pickled herrings. I think there is a failure to show 
any trade meaning for thèse words. I do not understand that there 
is a unanimity of testimony, or, in fact, any testimony of which 
the court can predicate a flnding that the words "pickled herrings," 
at the time of the passage of the act, had any spécial trade mean- 
ing. They must, therefore, be considered in their ordinary dic- 
tionary meaning. It is undisputed that the fish in question belong 
to the genus known as herrings. That they are herrings is es- 
tablished beyond doubt. They are put up in a préparation of vine- 
gar and spices. Some vegetables, such as onions and carrots, are 
also added to the mixture. Unquestionably the flsh are pickled, 
and the only question is whether or not the addition of the veg- 
etables in small quantities changes their character. I do not think 
that it does. The importations come clearly within the définition 
of paragraph 294 as pickled herrings. The fact that they hâve been 
sold in the markets of this country as Kussian sardines does not 
in my judgment hâve the slightest bearing upon their tarifE classifi- 
cation. Russian sardines are not mentioned in the act. The dé- 
cision of the board of gênerai appraisers is reversed. 



WBRTHBIMEK et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. January e, 1896.) 

JNo. 1,727. 

OusTOMS DuTiBs— Olasstpioation— Gloves. 

Under paragraph 458 of the act of 1890, ail gloves whlch are not men's 
gloves are to be elassed together, as ladies' or children's gloves. 
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This was an appeal by Wertheîmer & Co. from a décision of tlie 
board of gênerai appraisers witli respect to the classification for 
duty of certain imported gloves. 

David L. Mackie, for plaintifEs. 

James T. Van Eensselaer, Asst. U. S. Atty. 

WHEELER, District Judge. The question hère is whether thèse 
are "men's," or "ladies and children's," gloves, under paragraph 458 
of the tariff act of 1890. There is no distinction between boys' 
and girls' gloves, but ail not men's are classed with ladies' and chil- 
dren's. Much testimony has been taken in this court that was not 
before the appraisers. Upon ail the évidence, thèse seem not to 
be men's gloves, but ladies' or children's. They should therefore 
be classified as such. Judgment reversed. 



GODWIN et al. v. DNITBD STATES. 

(Circuit Court, S. D. New ïork. January 6, 1896.) 

No. 1,892. 

CusTOMS DuTiBS— Classification. 

PalntlngB in oll upon panels of papier mâché, to go into the frames of a 
false door, were not dutlable as manufactures of wood, under paragraph 
230 of the act of 1890, but as "palntings In oll," under paragraph 465. 

This was an appeal by Godwin & Sons from a décision of the 
board of gênerai appraisers in respect to the classification for duty 
of certain merchandise imported by the appellants. 

Stephen G. Clarke, for plaintiffs. 
H. 0. Platt, Asst U. S. Atty. 

WHEELEE, District Judge. Thèse were paintings in oil upon 
panels of papier mâché to go into the frame of a false door, a part 
of the same invoice, but assessed separately, for a part of the in- 
terior décorations of a house. They were considered to be wood 
panels, and assessed as manufactures of wood, under paragraph 
230 of tlie tariff act of 1890, against a protest that they should be 
assessed at a lower rate as "paintings in oil," under paragraph 465. 
The testimony taken since shows clearly that they are not manu- 
factures of wood, and that the false door frame was to be, in that 
form, their frame. Together they would not be a door, but only 
paintings in a frame imitating a door. Oil paintings must be done 
upon something becoming a part of them, and that may as well 
be papier mâché as anything. Thèse, as they were assessed, were 
simply paintings in oil, exactly provided for in paragraph 465. 
That they were intended for, and were to become, parts of an imita- 
tion of a door, would not make them any the less so, as was said of 
ivory keys which were to become parts of pianos, in Eobertson v. Ger- 
dan, 132 U. S. 454, 10 Sup. Ct. 119. Judgment reversed. 
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UNITED STATES v. AMERICAN SUGABr-EEFINING CO. 

(Circuit Court, S. D. New York. January 4, 1896.) 

No. 2,2(39. 

CusTOMS Doties—Undkrvaluation— Importations op Scgar. 

An. importation of sugar was Invoiced as "basis «1°," with a mémoran- 
dum attached stating: "Purchased at 1 and %, et. per Sp. Ib. net, basis 
81° average, 1-S2 cents per Ib. to be added for each degree above 81° test, 
or l-16c. per Ib. to be deducted for each degree below 81° test; fractlonal 
of a degree pro rata." TWs meant tbat the priée was to vary aceording 
to tbe quality, as shown by the polariscope test Upon appraisal, tho 
value of the sugar was found to be more than 10 per cent, above the 
price of 1% cents per pound, but mucb less than that above the price as 
flxed by the test aceording to the mémorandum, tield, that thls was not an 
undervaluatlon of more than 10 per cent., which would justify the Impo- 
sition of an addltlonal duty under section 7 of the customs administrative 
act of 1890. 

This was an appeal by the United States from a décision of the 
board of gênerai appraisers holding that certain importations of 
sugar ihade by the American Sugar-Reflning Company were not 
undervalued to the extent of 10 per cent, and consequently that 
the additional duty provided for by section 7 of the customs admin- 
istrative act of 1890 in such cases could not be imposed. 

Wallace Macfarlane, U. S. Atty., and Henry 0. Platt, Asst. U. 
S. Atty. 
Stephen G. Clarke and John E. Parsons, for défendant. 

WHEELEE, District Judge. This importation is of sugar, en- 
tered on the invoice as "basis 81°," with a mémorandum attached, 
becoming a part of the invoice, stating it as "purchased at 1 and 
1/4 et. per Sp. Ib. net, baais 81° average, l-32c. per Ib. to be added 
for each degree above 81° test, or l-16c. per Ib. to be deducted for 
each degree below 81° test; fractional of a degree pro rata." This 
meant, and was understood at the customhouse to mean, a polar- 
iscope test, such as is in use there; and that the price was to vary 
aceording to the quality as should be shown by the test agreeably 
to the mémorandum. It tested considérable above 81°, and the 
appraised value was more than 10 per cent, above the price of 1| 
cents per pound, and much less than that above the price aceord- 
ing to the test and the mémorandum. The government claims that 
this is an undervaluatlon of more than 10 per cent., and that an 
additional duty should be imposed for it as such under section 7 
of the administrative customs act of 1890. Invoices must show the 
actual cost of goods purchased for importation, which becomes the 
value declared in the entry, if not raised by the importer; and the 
additional duty is imposed only in cases of 10 per cent, above this 
value. The act does not require that the actual cost be stated in 
any sums total, nor prohibit stating it by référence to priées of meas- 
urable quantifies or qualifies, but only that it shall somehow be 
stated. Now, this actual cost, as stated in the body of this invoice, 
was not If cents per pound in quantity only, but at 81° in quality, 
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as a basis, also. The mémorandum added the variation in price 
by the quality. The price by quality was as ascertainable and as 
■well ascertained as that by quantity; and both together made the 
actual cost of the purchase, without question as to the correctness of 
either. This was the entered value, below which the collecter would 
hâve had no right to go if the appraised value had been less, and above 
which the appraised value must be reckoned to flnd the 10 per cent. 
As the appraised value did not reach 10 per cent, above this entered 
value, no liability for any additional duty on that account arose. 
Judgment afiSrmed 



ZINN et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 3, 1896.) 

No. 1,742. 

CnsTOMs DuTiBS— Classification— WooD Fibeb Shkbts. 

Thln narrow strips of wood liber, plaited into sheets of about 24x18 
inches, were dutiable at 30 per cent, ad valorem, under paragraph 460 
of the act of 1890, and were not entitled to free entry under the désigna- 
tion "Sparterre," coutalned in paragraph 711; it not appearlng that such 
goods had become known by that name in trade and commerce in this 
country. 

This was an appeaJ by Zinn & Co. from a décision of the board of 
gênerai appraisers in respect to the classification for duty of cer- 
tain imported goods. The board held that the goods were dutiable 
under paragraph 460 of the act of October 1, 1890, which reads as 
follows: 

"460. Manufactures of bone, chip, grass, corn, India rubber, palm leaf, 
straw, weeds, or whale bone, or of which thèse substances, or either of them, 
Is the component materlal of chlef value, not specially provlded tor In this act, 
30% ad valorem." 

Albert Comstock, for plaintifEs. 
Max J. Kohler, Asst. U. S. Atty. 

WHEELEE, District Judge. This merchandise apparently con- 
sists of thin and narrow strips of wood flber, plaited into sheets of 
about 24x18 inches, and was assessed as chip under paragraph 460 of 
the tariff act of 1890. The protest sets it forth as free, under para- 
graph 711: "Sparterre, suitable for making or ornamenting hats." 
It does not appear to come within the common définition of this word, 
which appears to include only such a manufacture of a kind of Spanish 
grass; and the évidence does not show that it has eyer acquired that 
name in the trade and commerce of this country, but, rather, that it 
has not, although it may hâve that name in Germ9,ny, from whence 
this importation came; and it does not show at ail clearly that it is 
suitable for either making or ornamenting hats. The protest must 
therefore be overruled. Judgment aflirmed. 
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TJNITED STATES v. SNOWS U. 8. SAMPLB CO. 

(Circuit Court, S. D. New York. January S, 1896.) 

No. 1,109. 

CusTOMS DuTiKS— Classification— LooKiNa-Gi,AS8 Plates. 

Small clrcular and concave looking-glass plates, wlth holes through the 
center, for mounting as physlclans' mlrrors. were dutiable as "looking- 
glass plates," under paragraph 116 of the act o( 1890, and not as "thln- 
blown glass * ♦ • and aU other manufactures of glass * • • not 
speclally provlded for," under paragraph 108. 

This was an appeal by the United States from a décision of the 
board of gênerai appraisers in respect to the classification for duty 
of certain merchandise imported by Snow's U. S. Sample Company. 

James T. Van Rensselaer, Asst. U. S. Atty. 
Albert Comstock, for défendant. 

WHEELER, District Judge. This importation is of small cir- 
cular and concave looking-glass plates, with holes through the cen- 
ter, for mounting, as physicians' mirrors, and bave been assessed 
for duty under paragraph 116 of the tarifif act of 1890, which im- 
poses a duty by the square foot on "looking-glass plates." The gov- 
ernment insists that they should be assessed under paragraph 108, 
which imposes a much higher duty on "thin-blown glass » • * 
and ail other manufactures of glass • • * not specially pro- 
vided for." No limit of smallness, planeness, and continuity of sur- 
face is flxed by the description in paragraph 116; but it applies to ail 
looking-glass plates, with mention of sizes for fixing the rate of duty 
only. Thèse plates are manufactures of glass, and would fall under 
paragraph 108 were they not specially provided for as looking- 
glass plates under paragraph 116 ; but, as they are so specially pro- 
vided for there, they are, in express terms, excluded from 108. Judg- 
ment affirmed. 



JAFFRAY et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. Febniary 5, 1896.) 

No. 517. 

CusTOMS DuTiEs— Classipication — Vei.vet Ribbons. 

"Velvet ribbons," having no selvedge, but merely a finished edge, were 
dutiable under the description "ail manufactures of sUk, or of which silk 
is the component materlal of chief value," contained in paragraph 414 
of the act of 1890, and not as "pile fabries," under paragraph 411, which 
inclndes "plushes" and "velvets," and "other pile fabries." 

This was an appeal by E. S. Jafflray & Oo., importers of certain 
velvet ribbons, from a décision of the board of gênerai appraisers 
sustaining the action of the collector of the port of New York, in 
respect to the classification of the merchandise for duty. 

D. I. Mackie, for importers. 

J. T. Van Rensselaer, Asst. U. S. Atty. 
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OOXE, District Judge (orally). The appellants imported articlea 
which, upon the undisputed testimony, are known as velvet rib- 
bons. I understand it tp beconceded on the part of the district 
attorney that nobody in the ribbon trade evev heard them referred 
to as pile fabrics. They were assessed for duty by the collector 
under paragraph 411 (Act 1890) of the silk schedule, unquestionably 
under that clause of the paragraph which refers to "other pile 
fabrics." The importera insist that they should be assessed under 
paragraph 414, which proTides for "ail manufactures of silk, or 
of which silk is the component material of chief value." The ques- 
tion, then, is whether or not the velvet ribbons imported are pile 
fabri«s. In construing that paragraph we must hâve in view what 
was understood in the trade at the time that the tariff act was 
passed; There is no dispute, as I understand the évidence, that 
the terms "velvets" and "plushes" relate exclusively to goods vary- 
ing from 15 to 52 inches in width, and having upon their edges a 
wide selvedge, that is, a comparatively wide selvedge. The counsel 
hâve not alluded to it, but it seems to me that the doctrine of 
ejusdem generis has some application to this case. It being ad- 
mitted that the first and second articles enumerated in the para- 
graph relalte to thèse wide fabrics, it would seem probable that 
congress intended by "other pile fabrics" to provide for other similar 
pile fabrics, that is, wide pièce goods having selvedge edges. That, 
in connection with the testimony, which I think tends to establish the 
proposition that the term "pile fabrics" does mean such pièce goods, 
inclines the court to adopt the construction of the importera. It will 
be a f orced construction to wrénch the clause in question from its ob- 
\ious association with fabrics of a totally différent character and 
make it cover such email articles as were imported in this case. I 
think it is also true that in no event can this paragraph cover a pile 
fabric unless it be a pile f abric having a selvedge. The weight of testi- 
mony is to the effect that the velvet ribbons in this case hâve not 
what was known to the trade and commerce of this country as a 
selvedge. They hâve a flnished edge, but I understand that the wit- 
nesses substantially agrée in saying they hâve not a selvedge edge, 
certainly not such a selvedge as was understood by the importers and 
large dealers in thèse articles at the time the tarifl act was passed. 
Therefore, the court must hold that thèse velvet ribbons are not pile 
fabrics having a selvedge edge. This being so, they would be properly 
classifled under paragraph 414. 

The décision of the board of appraisers is reversed. 



DUCAS V. UNITED STATES. 

(Circuit Court, S. D. New York. February 4, 1896.) 

No. 1,790. 

CusTOMS DuTiES— Classification— Vekdigris. 

By the words "verdigrls or subacetate of copper," In paragraph 749 of 
the act of 1890, ail merchandise which is known as verdigrls, even though 
It be not subacetate of copper, was placed upon the free list. 
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Thls was an appeal by B. P. Ducas from a décision of th.e board 
of gênerai appraisers sustaining the action of the coUector of the 
port of New York in respect to the classification for duty of cer- 
tain imported merchandise. 

Albert Comstock,- for the importer. 

J. T. Van Eensselaer, Asst. U, S. Atty. 

COXE, District Judge (orally). The appellant Imported certain 
merchandise, upon which the collecter assessed duty under para- 
graph 76 of the tarifE act of 1890. The importer protested insist- 
ing that it should be admitted free of duty under paragraph 749 
of the free list, which provides for "verdigris or subacetate of cop- 
per." The importer admits that the merchandise in question is 
not subacetate of copper. The district attomey concèdes on the 
other hand that the article is verdigris under a broad définition 
of that term. Therefore, there is no question of fact for the court 
to pass upon, and the question is simply one of law as to the proper 
construction of paragraph 749. Was it the intention of congress 
to limit verdigris to that particular variety known as subacetate 
of copper? The principal contention upon the part of the United 
States which impresses itself upon the court is that in prior tariff 
acts duty was levied upon the merchandise in question under the 
name of acétate of copper. This language is entirely omitted from 
the act in question; and although there is reason for saying that 
congress intended that the duty formerly levied under that phrase- 
ology should still be levied under the language selected by the col- 
lecter as "chemical compounds and salts," still, there is the equally 
plausible contention that it was the intention of congress In view 
of the greater knowledge upon the subject at the time of the pas- 
sage of the act of 1890, to place ail of the merchandise known as 
verdigris upon the free list. Although the question is narrow, in- 
teresting and not free from doubt, still the existence of the doubt 
inclines the court to résolve it in favor of the importer, for the 
reason that the property of the importer should not be taken from 
him upon a doubtful construction of the law. The décision of the 
board of gênerai appraisers is therefore reversed. 



UNITED STATES v. ZURIOALDY et al. 

(Circuit Court, S. D. New Yorii. February 10, 1896.) 

No. 1,403. 

OusTOMS Dtjties— Valuation by Consul— Conclusiveness. 

Tlie unauthorized act of a United States consul in adding to the Invoiced 
value of goods the amount of océan freights Is not conclusive upon the 
importer, and he is entitled to hâve the valuatlon corrected, even though 
the appraiser has in a pro forma manner approved the invoice by marking 
it "correct" Robertsoa v. Bradbury, 10 Sup. Ct 158, 132 U. S. 491, ap- 
plied. 
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Appeal on behalf of the United States from a décision of the board 
of gênerai appraisers whicli reversed the action of tlie collecter in as- 
sessing duty upon the merchandise in question. 

Henry D. Sedgwick, Jr., Asst. U. S, Atty. 

Robert Weil, for importers. 

COXE, District Judge (orally). The only question involved in this 
appeal is whether or not the action of the United States consul at Ma- 
laga, Spain, is final and conclusive as to the invoiced value of the 
goods. There is no dispute, as I understand the facts, that the consul 
at that point added to the value of the goods the amount of océan 
freights, which was stated on the invoice presented to him in English 
money. The importers protested against his action at the time and 
continue to do so. The difiSculty arising at this port is due entirely 
to the fact that the consul increased the value of the goods by this 
amount. I understand it to be conceded upon ail sides that his action 
in this regard was unauthorized. The évidence before the board of 
gênerai appraisers and ail the évidence in the case shows that the 
true invoiced value of the goods was increased by the addition of the 
océan freights thereon. This being so, the case of Robertson v. Brad- 
bury, 132 U. S. 491, 10 Sup. Ct. 158, is controlling of the présent issue. 
The court holds that the action of the consul is not conclusive, and it 
is still open for the importers to show that the consul has acted in a 
wholly illégal and arbitrary manner. The case is also authority for 
the proposition that the importer may recover even though the ap- 
praiser approves the invoice in a pro forma manner by marking it "cor- 
rect." Notwithstanding this, the importer may show that there has 
been included in the value an item which under no theory of law the 
consul was authorized to include. The décision of the board of gên- 
erai appraisers is correct and should be afflrmed. 



BICHLER v. UNITED STATES. 

(Circuit Court, S. D. New York. February 7, 1896.) 

No. 1,723. 

CUSTOMS DtJTIBS— Clabsipioation— Pekiodicals. 

German novels translated into Bnglish, printed at stated intervais, and 
imported in pamphlet form, cannot be classed as "periodlcals," under para- 
grapli 657 of tlie aet of 1890, where there is nothlng to show whether 
they .were written in the présent time or many years ago. Such publica- 
tions are dutiable, under paragraph 423, as books, etc. 

Appeal by the importer from a décision of the board of gênerai ap- 
praisers which sustained the classification of the collector uDon the 
merchandise in question. 

Stephen G. Clarke, for plaintifl. 

J. T. Van Kensselaer, Asst. U. S. Atty. 

COXE, District Judge (orally). The simple question involved is 
whether or not the importations are "periodicals," under paragraph 
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657 of the act of 1890. I do not understand that the court is cop- 
cluded by any prior adjudication. The ûrst décision cited was made 
under a former act and, therefore, the law was différent; the second 
was made under the présent act, but the facts are différent. In the 
second case (New York Daily News v. U. S., 13 C. G. A. 16, 65 Fed. 
493) decided by the circuit court of appeals, I think there was no ques- 
tion but that the importations were periodicals containing the current 
literature of the day. In the présent case the burden is upon th« im- 
porter to satisfy the court that the facts stated in his protest are cor- 
rect. He must show that his importations are periodicals, and are 
so within the définition of. paragraph 657, that is, that they are "un- 
bound or paper-covered publications," and that they contain the "cur- 
rent literature of the day and are issued regularly at stated periods." 
The facts are undisputed that thèse importations are German novels 
printed at stated periods, in the English language, and sent hère in 
pamphlet form. There is nothing upon the record to show whether 
the authors are dead or alive, whether they were written at the prés- 
ent time or whether they are a quarter of a century old. It seems to 
me that the contention of the importer, if carried to its logical conclu- 
sion, will enable any person so desiring to avoid the provisions of par- 
agraph 423 of the act as to books by simply putting them in the form 
of pamphlets. If the stories in this case can be imported as period- 
icals, so the Works of Goethe or Schiller can be split up into pamphlets 
and sent hère at stated periods, and will unquestionably come in un- 
der paragraph 657. It was not the intention of congress to give to 
the Word "periodicals" su eh a définition. By "current literature of 
the day" is meant substantially what was decided to be current litera- 
ture in the case before the circuit court of appeals. A construction 
which enables any book, whether belonging to fiction or science, wheth- 
er a novel, scientiflc work, or encyclopedia, to be brought hère under 
paragraph 657, simply because it appears in separate parts published 
at stated periods, could not hâve been contemplated. The décision of 
the board of gênerai appraisers should be afGirmed. 



ROESSLER & HASSLACHER CHEMICAL CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 7, 1S96.) 

No. 1,577. 

CuBTOMB DtJTiEs— Classification — Acetanilid. 

Acetanllld, wliich is a "préparation of eoal tar, not a color or dye," was 
dutiable hy that description, under paragraph 19 of ttie act of 1890; and, 
even though it be conceded to be a médicinal préparation, without any 
alcoliollc élément, it was not dutiable under paragraph 75, for the former 
description is the more spécifie. 

Appeal by the importers from a décision of the board of gênerai ap- 
praisers which afiirmed the classification of the coUector upon the mer- 
chandise in question. 

Albert Comstock, for plaintiffs. 

J. T. Van Eensselaer, Asst. U. S. Atty. 
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COXE, District Judge (orally). Tlie article imported in this case 
is acetanilid. The collector levied duty on one importation as a "mé- 
dicinal préparation, of which alcohol is not a component part," and on 
another as a "chemical compound or sait," under paragraphs 75 and 
76, respectively. The importer protested, insisting that in both in- 
stances it should hâve been classified under paragraph 19, which pro- 
vides for "ail préparations of coal tar, not colora or dyes." It is con- 
ceded that the article in question is a coal-tar préparation, not a color 
or dye. The importer also irisists that the évidence establishes the 
fact that it is not a médicinal préparation. Without passing upon 
the question of fact thus presented, the court holds as matter of law, 
conceding the proposition that it is a médicinal préparation, that the 
paragraph pointed out by the importer is more spécifie than the col- 
lector's paragraph, and, therefore, that the importations should hâve 
been admitted as a préparation of coal tar. Numerous décisions of 
this court uphold this construction. This conclusion leads to a re- 
versai of the décision of the board of gênerai appraisers. 



UNITED STATES V. AMSTBR. 

(Circuit Court, S. D. New York. February 7, 1896.) 

No. 2,122. 

CusTOMS DuTiES— Classification— Bmbkoidbries. 

Articles upon which the only embroldery consistée! of a single initial 
letter were not dutiable as "embrolderles," etc., under paragraph 373 of 
the act of 1890. U. S. v. Harden, 15 C. O. A. 358, 68 Fed. 182, applled. 

Appeal on behalf of the United States from a décision of the board 
of gênerai appraisers which reversed the action of the collector in as- 
sessing duty upon the importations in question. 

J. T. Van Rensselaer, Asst. U. S. Atty. 
Benjamin Barker, Jr., for défendant. 

COXE, District Judge (orally). The only question involved in this 
controversy is whether or not the articles imported are embroidered 
within the provisions of paragraph 373 of the act of 1890. If they 
are not, it must be conceded that the importer is right in classifying 
them under paragraph 371 of the same act. The only embroidery 
upon any of the articles is the initial letter "A." I think the décision 
in the case of U. S. v. Harden, 15 C. C. A. 358, 68 Fed. 182, is control- 
ling. The court there holds that the embroidery of a single letter is 
so limited in estent and of such comparative narrowness as not to 
requlre that the article so marked should be regarded as an article 
embroidered. The décision of the board of gênerai appraisers is af- 
firmed. 
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STRAUSS et al. V. UNITED STATES. 

(Circuit Court. S. D. New ïork. February 6, 1896.) 

No. 2,154. 

CusTOMS DuTiEs— Classification— ToTs. 

Paragraph 436 of the act of 1890, and paragraph 321 o£ the act of 1894, 
In relation to toys, are identical in terms, except that the latter act Im- 
poses a duty of 25 per cent., instead of 35 per cent, and also provides that 
"this paragraph shall not take effect untll January Ist, 1895." Held, that 
it was the nlanifest Intent that the old paragraph should continue in force 
untll the new one went into effect, and hence toys were dutlable thereun- 
der untll January 1, 1895. 

Appeal by the importera from a décision of the board of gênerai ap- 
praisers which sustained the action of the collecter in assessing duty 
upon the merchandise in suit. 

Everit Brown, for plaintifEs. 

Henry 0. Platt, Asst U. S. Atty., for défendant 

COXE, District Judge (orally) . ■ The subject of controversy in thia 
case is toys, manufactured of paper. Toys, eo nomine, hâve been 
known in varions tariff acts since 1842. Paragraph 436 of the act of 
1890 and paragraph 321 of the act of 1894 are in identical terms, ex- 
cept that the latter imposes a duty of 25 per cent, instead of 35 per 
cent and also contains at its end the foUowing language: "This par- 
agraph shall not take effect until January flrst, 1895." The toys in 
question were imported upon the ISth of September, 1894. The con- 
tention of the importer is that in the intérim toys, not being specially 
designated in the act of 1894, must be assessed under varions para- 
graphs of the act having relation to the materials of which they are 
constructed. It seems very clear that it was the intention of con- 
gress that toys should, until January 1, 1895, pay the duty provided 
for in the act of 1890; until the new duty was imposed the old duty 
should prevail. This is a consistent and reasonable construction 
and the other construction which would throw them into a large num- 
ber of gênerai classes imposing différent rates of duty is an unreason- 
able one. The décision of the board of gênerai appraisers is afiQrmed. 



UNITED STATES v. SOHBPHR et al, 

(Circuit Court, S. D. New Yorlc. February 7, 1896.) 

No. 1,347. 

CuSTOMS DUTIES — SUFFICIBNCY OF PrOTBST— WAIVER BT CoLLECTOE. 

The act of the coUector in stating, in his return to the board of ap- 
praisers, that the requlrements of the law hâve been complled with 
by the importera, does not operate as a waiver of objections upon the 
ground of an Insufflcient protest. The protest being a statutory necessity, 
it is beyond the power of the coilector to waive it. 

Appeal on behalf of the United States from a décision of the board 
of gênerai appraisers which reversed the action of the coilector in 
assessing duty upon the merchandise in question. 
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Max J. Kohler, Asst U. S. Atty. 
W. Wickham Smith, for défendants. 

COXE, District Judge (orally). The question în this canse arlses 
upon the sufficiency of the protest. It is conceded upon the part of 
the importera that the protest is InsufQcient, under section 14 of the 
customs administrative act of June 10, 1890. They contend, how- 
ever, that the collector is estopped from raising this question, for the 
reason that in making his return to the board he stated that the re- 
quirements of the law had been complied with by the importers. If 
any proposition of tariff law is clearly estabiished, it is that a valid 
and timely protest is a condition précèdent to a recovery of duties by 
the importer. I am inclined to think that this is a condition which 
neither the collector nor any other ofScer of the United States has 
power to waive. The protest hère is unquestionably insufficient un- 
der the section referred to; and although it may, I think, be con- 
ceded that the course of the collector was misleading and perhaps un- 
fair to the board of gênerai appraisers, still, when the question is pre- 
sented to the court, it must be detèrmined upon the well-known rules 
of law applicable thereto. The contention of the importers if sus- 
tained would lead to the proposition that duties can be recovered with- 
out any protest at ail, provlded the collector makes a misleading re- 
turn to the board by stating that the requirements of the law hâve in 
this regard been complied with. If such doctrine is accepted he 
will haye the power to waive protest when he sees fit. I do not so un- 
derstand the law. A protest is a statutory necessity. As no protest 
distinctly and speciflcally setting forth the objections of the importers 
was sei*Ved, I fail to see how recovery can be had. The décision of 
the board of gênerai appraisers is reversed solely upon the ground 
that no valid protest was served upon the collector. 



ABEGG et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 6, 1896.) 

No. 1,942. 

OrrsTOMS Duties— Protest bt Agent. 

A protest filed by apparent strangers to the goods, wlthout any Intimation 
that tho act was doue for the person who swore in the invoice that he was 
the owner, Is ineffectuai; nor will the fact that the owner is connected with 
one of the departments of the establishment of the persons making the 
protest authorize the inference that they were agents of the goods, wlthia 
the meaning of the fourteenth section of the customs administrative act. 

Appeal by the importers from a décision of the board of gênerai ap- 
praisers which sustained the action of the collector in assessing duty 
upon the importations in question. 

D. I. Mackie, for plaintiCEs. 

J, T. Van Rensselaer, Asst. U. S. Atty. 

COXE, District Judge (orally). The merrhaîiaîse In controveray 
was imported by one William Robertson, who swore in the invoica 
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that he was the owner of the goods. The protest was filed by Abegg 
& Rusch, without any intimation upon the protest that they acted for 
Eobertson in any capacity whatever. The board of gênerai apprais- 
ers refused to entertain jurisdiction, for the reason that no proper 
protest had been flied. It is now for the flrst time suggested that the 
protest is valid for the reason that Abegg & Rusch acted as the agent 
for the merchandise in question. The burden of proof is upon the im- 
porter to satisfy the court that such agency existed. It will be ob- 
served that section 14 of the customs administrative act permits a 
protest to be made by the importer, consignée, or agent of the merchan- 
dise; not agent of the importer or consignée, but of the merchandise 
itself. It seeins to me that there is a failure to establish that Abegg & 
Rusch were the agents of the merchandise in question. Robertson was 
the owner. Robertson has not been produced as a witness, nor is he a 
party in any way to this litigation. The mère fact that he was con- 
nected with one of the departments of Abegg & Rusch cornes very far 
short, in my judgment, of establishing the fact that they were the 
agents of Robertson's goods. If Robertson had been produced as a 
witness and had testifled that he gave thèse men the authority to 
make this protest, or if there were a written authorization ûled in the 
custom house to that effect, it would be a very différent matter; but 
Robertson is an entire stranger to this controversy, and it seems to me 
that the évidence fails to establish such agency as is contemplated by 
section 14. The décision of the board of appraisers is aiïirmed. 



DAVIS V. PAEKMAN. 

PARKMAN V. DAVIS. 

(Circuit Court of Appeals, Flrst Circuit. October 25. 1895.) 

Nos. 119 aad 120. 

1. Patents— Intbepretation. 

A description in a spécification of an increased curvature In tlie hold- 
ing pin of a rowlock involves nothing of wnlcli the law can take notice, 
where no degree of curvature is speciûed. 
Z. Samb. 

The rule applied that clalms must be construed closely, where they cover 
mère détails of construction. 

8. SaMK— ROWLOCKS. 

ïhe Davis patent, No. 209,960, for an Improvement in rowlocks, con- 
strued, and held not Infrlnged, as to the flrst claim, and Invalid as to 
the second, third, and fourth claims. 45 Fed. 693, afllrmed. 

4. SaMB— FOOTBOARD FOR ROWBOAT. 

Glving to the footboard of a rowboat an upward curvature of about 
45 degrees in the part where the ioes rest, though in itself apparently 
Involving no invention, held to be patentable, upon évidence that It was 
at once widely adopted, taken in connection with the presumptions arls- 
Ing from the patent and the décision in its favor in the court below. Wat- 
son V. Stevens, 2 C. G. A. 500, 51 Fed. 757, applied. 

5. Appeal— Apportionmekt of Costs. 

Where the parties, for economlcal reascns, consolidate the records in 
two cases so as to lender it impracticable for the appellate court to ap- 
portion between the two suits the expense of taking the proofs, it will 
V.7lF.no,7— 61 
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not attempt to do so, bnt wlU leave the matter to the circuit court, •»• 
peclally as questions of this character are ordlnarlly for the taxlng mas- 
ter, and the records In the appellate courts are not ordlnarlly expected 
t6 contain au the considérations bearing upon the question. 

Àppeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by Michael P. Davis against Henry 
Parkman for alleged infringement of two patents, relating, respec- 
tively, to improvements in rowlocks and in f ootboards for beats. In 
the flrst suit the bill was dismissed, and in the second there was 
a decree for complainant in respect to one claim of the patent in 
issue. 45 Ped. 693. Appeals were taken by both parties, and the 
records were Consolidated. 

Joshua H. Millett and Ralph W. Poster, for appellant. 
Gteorge W. Estabrook, for appellee. 

Before PtJTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PTJTNAM, Circuit Judge. Thèse are cross appeals. The flrst re- 
lates to claims 1, 2, 3, and i of complainant Davis' patent No. 209,960. 
The second relates to claim 2 of his patent No. 231,017. Each party 
appealed on the merits of the decree against him, and also the 
défendant below assigned as error a question of costs. At the bar 
it was stated that complainant Davis' assignment of error touchlng 
daim 8 of No. 209,960 was waived, so that we hâve to consider only 
claims 1, 2, and 4. 

Claims 1 and 2 relate to certain alleged improvements in row- 
locks. As to thèse the complainant laid down tiie f oUowing propos 
sition : ' 

"In the Davis lock we hâve a finlshed loclc, shaped only with a view to 
Its functioh, and providing at every point for the best results, and making 
spécial provision for the accommodation of the buttoned oar; a lock unl- 
versally adopted." 

This contains a suggestion that we are hère considering the Davis 
lock as a.whole, which is misleading, and needs to be eliminated 
from the case. Davis made several improvements in rowlocks, 
some of which were represented by the lock of 1875, and by that 
called "No. 34" So far as the alleged improvements covered by 
the patent are concerned, the best case that can be stated for him is 
in his évidence, as follows: 

"Int. Did you make any improvement or change In rowlock No. 84 î If 
80, whenî And, If you hâve such a rowlock, please produce it Ans. Yes, 
sir; in the fall of 1876, and winter following. I herewlth produce a row- 
lock." 

The rowlock thus produced and ofEered in évidence was substan- 
tially the same as that described in the spécifications in patent No. 
209,960. Complainant further testifled as follows: 

"Int. Please compare this last-named exhlbit wlth rowlock No. 84, and 
Btate the différence between them. Ans. This last lock (1876) has a com- 
pound curvature in its standard, while the standard of No. 84 has a simple 
curvature. The 1876 lock has an iuset in its sill, while the slll of No. 84 
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rowlock has no such Inset In its Bill. Thls I believe to be the extent of the 
différence. Int. Is there not a différence In the outward curvature of the 
holding pins? If se, what? Ans. Yes, sir; the curvature of the holding 
pin o£ the 1876 is an Important improvement on the one of No. 34, belng out- 
ward for the purpose of holding the oar when stopplng the boat. Int. Please 
to State whether the curvature is outward more or less In the 1876 lock than 
in No. 34. Ans. It is more outward in the 1876 lock." 

It is thus plain that the entire advance as to rowlocks claimed by 
the complainant in the patent under discussion was the compound 
curvature in the standard, and the inset in the sill. So far as the 
curvature of the holding pin is concerned, it was simply more out- 
ward in the lock of the patent in question; and, as the spécification 
in that patent does not undertake to describe any particular degree of 
curvature, it cannot be claimed that the increased curvature in- 
volved anything of which the law can take notice. Instead, there- 
fore, of discussing the Davis lock as a whole, the only matters in- 
volving any alleged novelty are the compound curvature in the 
standard, instead of a simple curvature, and the inset in the sill. 
Keeping this fact in view, the claims are very narrow, even if they 
in volve any invention whatever; and the words in the claims, "as 
herein described" and "as desci*ibed," must be construed closely in 
a patent of this class. DufE v. Pump Co., 107 U. S. 636, 639, 2 Sup. 
Ot. 487, Bragg v. Fitch, 121 U. S. 478, 483, 7 Sup. Ct. 978, and 
Knapp V. Morss, 150 U. S. 221, 228, 14 Sup. Ct. 81, are apt illustra- 
tions of the proper construction of claims in patents for alleged in- 
ventions of this character. As to the flrst claim, the drawings show 
an outward curvature, in the ordinary sensé of the word; that is, a 
curvature outward from the axis of the boat. We agrée with the 
court below that this is the true construction of the claim, and that 
the respondent's device does not infringe. 

With référence to the second claim, we agrée with the observa- 
tions of the court below, but désire to add that the claim is for an 
alleged combination which amounts in fact to what is commonly 
called an "aggregation." It may be true that if the lock, as a whole, 
could properly hâve been included in this patent, ail its varions 
parts might well be considered as combining to produce a joint 
resuit; but segregating from the rest of the lock, as this claim 
necessarily does, the upright and the inset in the sill, the two stand 
in no true relation to each other as parts of a combination. It is 
quite clear that the effective work of the inset is in connection with 
the arm shutting in the upper opening of the lock. This is empha- 
sized by the testimony of complainant, Davis, who repeats the terms 
of the spécification, and says, in substance, that the inset in the sill 
should be, in regard to depth, in inverse proportion to the offset of 
the arm, for the purpose of allowing the oar to assume the perpen- 
dicular position so necessary in turning a boat, and in relieving the 
strain on the arm. Except for the arm, or something accomplish- 
ing the same purpose, there would be, as claimed by the défendant 
below, no occasion for an inset. Therefore the introduction into the 
same claim of the upright and the inset in the sill, under the cir- 
cumstances of this patent, fail, in any view of the case, to constitute 
a patentable combination. 
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With référence to claim à, which relates to the outrigger, the 
conclusions of the circuit court, and tlie reasons given by it for 
them, are so unmistakably correct that we can add nothing to what 
was said by it. 

With référence to claim 2 in patent No. 231,017, it is stated by 
complainant, Davis, that the peculiarity covered by it is the con- 
struction of the footboard, by which the portion where the toes rest 
turns or curves upward at an angle of about 45 degrees. It is tes- 
tified by him that this curved form is employed in order to retain 
the foot in a position natural for springing, because, he says, in that 
way "it is ever ready for the exercise of the greatest power it 
possesses to resist the thrust of the oar." Except for this peculiar- 
ity, it is clear, the claim suggests nothing of a patentable character. 
In view of the fact that the turning up or curving of footrests, and 
of the like parts of the most common things, is so unitersal in ail 
the ordinary departments of life, it seems hardly conceivable that 
there is anything in the application of it to a row-boat which 
could make it patentable. Yet there are the f acts that varions 
crude and unsatisfactory expédients had been used by many persons 
for the purpose of accomplishing what Davis accomplished by the 
simple expédient of turning up the footboard, that this occurred 
to none of thçm, and that after it had been suggested by him it 
came into gênerai use. The basis of the claim -seems feeble, and, if 
it had nothing in its behalf except what we can find as a matter 
of first impression, we might reject it. Yet the presumptions in 
its favor arising from the flndings of the patent office and the cir- 
cuit court, in connection with those coming from the facts we hâve 
stated, which bring some support to the case from the line of rea- 
soning in Watson v. Stevens, 2 C. C. A. 500, 51 Ped. 757, 761, pre- 
vent us from reversing the decree below. 

The question of costs relates to the apportionment of the expense 
of taking the proofs between two suits, including one where no appeal 
was taken. The parties saw flt, for economical reasons, which the 
court, of course, approves, to consolidate the records. This, however, 
rend ers it quite impracticable for any tribunal except the circuit court 
to détermine in ordinary cases, with any accuracy, how the costs 
should be justly apportioned between the suits. Moreover, ques- 
tions of this character are ordinarily for the taxing master, though 
subject to correction by the court of the first instance, and the rec- 
ords which go to the appellate courts are not ordinarily expected to 
contain ail the considérations bearing on the disposition of such 
issues. Therefore those courts will not consider them, unless in 
very exceptional cases. This does not seem to be one of that class. 
In each case the order will be: The decree of the circuit court is 
alHrmed, with costs. 

(November 19. 1895.) 

Before PUTNAM. Circuit Judge, and NELSON, District Judge. 

PEU CURIAM. At the hearing of this cause the court under- 
stood that the appellant waivcd his assignment of errors touching 
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claim 3 of his patent No. 209,960, but he bas now flled a pétition for 
a rehearing, claiming that the court was mistaken in this understand- 
ing. Both he and the appellee are, however, content to submit ail 
questions as to claim 3 on the briefs aiready in, and the court will 
accordingly consider them. It is ordered that the judgment entered 
October 25, 1895, be, and the same is hereby, vacated. 

(December 19, 1895.) 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PEE CUBIAM. At the hearing of this case the court understood 
the appellant to waive claim 3 of patent No. 209,960. On being as- 
sured that we were mistaken about this, we ordered a reargument 
as to this claim. The parties thereupon submitted the matter on 
their briefs, which we hare fully considered. The claim is as fol- 
lows: 

"(3) A rowlock, swinging or stationary, having the outwardly inclined 
arm, d', as and for the purposes set fortli." 

The spécification explains this claim as follows: 

"When the arm, d', is made vertical, the car, when held in the perpendlc- 
ular position above alluded to, required In turning the boat, is liable to slip 
up, and be caught and held upon the point alone. In such position it can 
be malntained only at the cost of great exertion of the oarsman, and strain 
upon the wrist. To obviate this diffleulty, I turn the arm, d', outward at 
an angle of about forty-flve degrees, • * • thus enabling the arm, d', to 
présent a supporting surface to the whole back of the oar at nearly right 
angles with its length." 

We are of opinion that this claim présents no patentable novelty. 
We think that any man of ordinary expérience, on perceiving the lia- 
bility of the oar to be caught, would at once understand that it 
could be OTercome by deflecting the arm as proposed by the patent. 
The former decree having been vacated by the allowance of the 
pétition for a rehearing, the decree of the circuit court is aiïirmed, 
with costs. 



FULLEU & WARREN CO. v. ÏOWN OF ARLINGTON. 

(Circuit Court of Appeals, First Circuit. January 24, 1896.) 

No. 87. 

Patents— In vention—Peivt F urnacbs. 

The Ross patent. No. 264,568, for a fumaee for prlvles, consisting of a 
metalllc vault having a tire chamber at one end and a flue at the other, 
with a perforated platform for separating thu soUd from the fluid matter, 
Is void for want of invention. 54 Fed. 166, afllrmed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a bill in equity by the Fuller & Warren Company against 
the town of Arlington for alleged infringement of letters patent No. 
264,568, issued September 19, 1882, to William S. Koss, for furnaces 
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for privies. The circuit court dismissed tlie bill, holding that the 
patent was roid for want of patentable invention. 54 Fed. 166. 
Oomplainant appeala 

Esek Cowen (Cowen, Dickerson & Brown with him on the brief), 
for appellant. 
William H. H. Tuttle, for appellee. 

Before OOLT, Circuit Judge, and NELSON and WEBB, District 

Judges. 

WEBB, District Judge. The patent involved in this cause m for 
an arrangement to prépare for destruction by fire of fecal matter. 
It does not set up any right to the process of destruction or purifica- 
tion by fire, but is simply for devices by which heat may be utilized 
and applied to dry and make readily combustible the solid materials 
to be disposed of, and to remove by evaporation offensive fluids, and 
is designed specially for use in connection with privies and water 
closets. The assignment of errors for the most part relates to the 
flrst claim in the patent, which is : 

"As an attachment for a prlTy, a horizontal metalllc caslng constituting 
the depository for the fecal matter, and provlded with the hinged lids and 
fire chamber, substantially as set forth." 

Looking at the spécification, we flnd nothing but an incombustible 
bottom to the ordinary vault, with a similar cover in which the mat- 
ter to be destroyed is dropped. The solid matter is drained by drop- 
ping upon a grating, or a perf orated plate. At one end of this vault 
is space for building and maintaining a fire; at the other end, a 
chimney or flue for supporting the necessary draft to sustain the 
combustion of the fire, and to carry off vapors and odors developed or 
set free in the process of drying. This is the whole thing. When 
the fecal matter is sufSciently dried, it is mixed with coal tar or oil, 
or other highly combustible matter, and this mixture is set fire to 
and consumed. The last process may be accomplished in situ, or the 
matter to be destroyed may be flrst removed from the place in which 
it was dried, and then, by the aid of the coal tar or other combustible, 
be burned. The complainant's device has no relation to this final 
burning, and plays no part in it. The whole alleged invention, there- 
fore, is nothing more than a form of hot-air drying chamber, in 
which, because of the nature of the substance to be dried, it is admis- 
sible to hâve the fire, with its smoke and gas, in the same chamber 
with that substance, We see no invention whatever in the device, 
and are satisfied that the decree of the circuit court should be af- 
firmed. The decree of the circuit court is afflrmed. 
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CHOSSLBÏ V. DUGGAN. 
(Circuit Cîourt, D. New Jersey. January 16, 1896.) 

Patents— Apparatus for Holding Earthenwabe. 

The Orossley patent, No. 474,496, for Improyements In apparatus for 
moldlng earthenware, consisting In mechanlsm whereby a double com- 
pression upon the clay wlthin the mold Is efifectèd by the simultaneous 
opposite movements of two dles, is vold as to ail its elaims, because Oross- 
ley was not the sole orlglnator, and because the production of the devlce. 
In fact, involved no Invention. 

This was a suit in equity by Joseph Crossley against Frederick 
Duggan for alleged infringement of a patent relating to apparatus 
for molding earthenware. 

Francis C. Lowthorp, for complainant. 
James Buchanan, for défendant, 

ACHESON, Circuit Judge. The plaintifl sues for the alleged in- 
fringement of letters patent No. 474,496, for improvements in ap- 
paratus for molding earthenware, issued to him on May 10, 1892. 
The spécification sets forth that the invention "relates more especially 
to that class of molding apparatus which is used for compressing 
and fashioning earthenware, more particularly those articles in which 
are formed latéral perforations, dépressions, or omate configurations, 
such, for example, as the porcelain supporting parts of electrical 
structures," which class of apparatus, it is stated, as theretofore con- 
structed, was defective, in that "the pressure exerted by their dies or 
platens upon the plastic mass wlthin the molds was insufflcient to 
compact or condense the mass uniformly and equally throughout." 
Infringement of the first, second, and fourth elaims of the patent is 
alleged. Thèse elaims are as follows: (1) In apparatus for mold- 
ing ceramics, a mold, dies or platens, and mechanism for operating 
the same in opposite ends of the mold, in combination with latéral 
forming devices projected through the wall of the mold between 
the upper and lower dies. (2) In apparatus for molding ceramics, a 
mold, a die or platen within and forming the bottom of the mold, 
horizontal apertures in the wall of the mold and above said die, and 
a Tertically reciprocating die or platen above said mold, in combina- 
tion with latéral forming devices supported in the horizontal aper- 
tures, means for operating the dies or platens towards each other 
synchronously, and means for projecting and retracting the latéral 
forming devices. (4) In apparatus for molding ceramics, a mold, a 
vertically movable bar, a die or platen supported by said bar, and a 
die or platen for the lower end of the mold, in combination with 
vertical slide rods, connections between said rods and the latter die, 
and devices constructed to operate upon the slide rods only as the 
bar is moved downward. 

Manifestly, thèse are broad elaims. Not one of them is confined 
to the particular mechanism described in the spécification. Can 
thèse elaims be sustained? In pursuing the inquiry, two défenses 
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oiïly -will be considered, namely: (1) That the patentée waa not 
the original and flrst inventer of the improvement in question ; (2) 
that the improvement did not involve invention. 

As bearing upon each of thèse défenses, the prior state of the 
ceramic art, as it had been practiced in the city of Trenton, N. J., 
where the, parties to this suit resided, will flrst be noticed. From 
the évidence it appears that, for a number of years before the date 
of the plaintîfE's alleged invention, it was common in the potteries 
at Trenton to mold various articles — for example, door knobs — out 
of pulverous clay, by the use of an upper die and a lower die, work- 
ing within a mold, and moving simultaneously towards each other; 
the upper die being moved downvpardly by a screw press, and the 
lower die being moved upwardly by means of a treadle so pivoted 
as to afford a leverage, and worked by f oot pressure undèr the f ull 
weight of the operator. There is positive évidence to show, and it 
is, I think, clearly established, that during this opération a double 
compression upon the clay within the mold is effected by the simul- 
taneous opposite movements of the two dies, although, when the 
flnal maximum pressure is exerted, the lower die rests upon its 
base. Purthermore, it is proved that in the year 1882, at least eight 
years prior to the date of the alleged invention, the plaintifE made 
for and delivered to the Greenwood Pottery Company, of Trenton, a 
die having a mold and latéral forming devices entering the mold, 
through openings in its walls, and arranged to be projected into and 
retracted from the mold. This die was ordered from the plaintifE 
by Mr. Tams, the président of the Greenwood Pottery Company, to 
fill an order for insulators. Immediately after its delivery, the 
Company successsfully used that die in connection with a screw 
press and a treadle operated in the manner already explained, and 
thus made the insulators to fill the above mentioned order. 

Now, the défendant, Frederick A. Duggan, was formerly super- 
intendent of the works of the Trenton China Company, and Albert 
T. Bell was secretary of the company. The plaintiff, Mr. Crossley, 
had been employed by this company to make dies, and, when any 
die of a new shape was needed, usually a consultation with respect 
to it took place between Crossley and the ofQcers of the company be- 
fore it was made. In the fall of 1890 this company was filling an 
order for a new pièce, — à fuse-rosette, — ^and some difficulty was ex- 
perienced in getting the part of the clay below the transverse pin 
as hard as the part above the pin. The difficulty arose from lack 
of sufiicient pressure below. Bell and Duggan, after consultation 
between themselves, sent for Crossley, and the three together dis- 
cussed the matter. Bell testifles that in this conversation it was 
suggested that there ought to be some way of pressing the clay up 
from the bottom, — a suggestion which Duggan had already made te 
him, — and that after some talk he (Bell) made and exhibited to 
Crossley and Duggan a rough sketch, showing a press so organized 
that the downward motion of the upper die, by means of suitable 
levers, would impart an upward motion to the lower die, thus ex- 
erting pressure at the same time from above and below; and 



CEOSSLEY V. DUGGAN. 969 

that, upon Crossley's stating that he could make such a press, an 
order for the same was given to Mm, and that sliortly thereafter he 
delivered such a press to the company. In ail essential particulars, 
Duggan corroborâtes Bell. Crossley dénies that Bell made such a 
sketch or suggested such a press, and testifles that the press was his 
own InTention. It appears that Bell was experienced in the opéra- 
tions of the Works of the company, and was a man of skill. He is 
an entirely disinterested witness. His integrity is not impeached. 
It is difflcult to see how he could be mistaken as to the main fact. 
After a patient study of ail the proofs bearing upon the subject, it 
is my conviction that Mr. Bell bas testifled truly as to the origin of 
the improvement hère in question. 

But if I am wrong in this conclusion, was the improvement pat- 
entable? We hâve seen what had already been accomplished in the 
potteries at Trenton in molding ceramics. Had the patent ofSce 
been informed as to this, it is inconceivable that the patent in suit 
would hâve been allowed. Undoubtedly, by the appliances in prior 
use there, double compression had been exerted upon the clay with- 
in the mold by the simultaneous movements of the two opposing 
dies, acting in combination with latéral forming devices projecting 
through the wall of the mold between the upper and lower dies. 
The remaining problem was simply to increase the pressure upon 
the lower die, so as to equalize the pressure from above and below. 
Now, compound presses, wherein upper and lower platens are con- 
nected by mechanism, and are so operated that they move simulta- 
neously towards each other with equal force, were old. This the 
patent exhibits demonstrate. Indeed, it is not necessary to go out- 
side of the gênerai art to which the improvement hère in question 
relates, for instances of such double-acting presses. One instance 
out of several disclosed by this record may be cited. The patent 
No. 239,611, dated April 5, 1881, to Kennedy, shows a double com- 
pression press for making brick out of moist, but nearly dry, pulver- 
ous clay. The apparatus contains a mold, upper and lower plun- 
gers, and Connecting and operating mechanism whereby the plungers 
are caused to move simultaneousiy towards each other, and to exert 
simultaneous equal pressure upon the clay within the mold. Was 
it, then, a patentable improvement to apply to the molding of ceram- 
ics a double compression press? In view of the antécédent state of 
the art, I am constrained to answer negatively. Manufacturing 
Co. V. Cary, 147 U. S. 623, 13 Sup. Ct. 472, 

It will be perceived that, under the flrst and second claims of 
the patent in suit, the employment of any double compression press, 
however constructed and operated, would constitute infringement, 
and that the fourth claim covers ail connections of whatever kind 
between the vertical slide rods and the lower die, and any devices 
operating upon said rods only as the bar is moved downward. Hav- 
ing regard to what had been done already in this art, it seems to me 
to be impossible to sustain claims so far-reaching. I hâve only to 
add that, in my judgment, it did not involve invention to apply to a 
single compression screw press mechanism Connecting the upper 
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and lower dieSj ^Qd thus securing a simultanée us moyement of the 
dies towards eaqh other with equal pressure. 
Let a decree be drawn dismissing the bill of complaînt, with costs. 



CALDWBLL et al. v. POWELL. 

(Circuit Court, B. D. Pennsylvanla. December 20, 1895.) 

No. 13. 

1. Plbading in Patent Sdits— Dbmuhrbr fob Want dp Novbltt. 

The question as to the patentable novelty of a design covered by a pat- 
ent sued on may be raised by demurrer to the bill; but the demurrer 
should not be sustalned unless the imralidity of the patent be plain, and 
the common knowledge relied on to defeat It be matters of whlch the 
court may properly talie judicial notice. 

2. Design Patents— Invention. 

There is no patentable npvelty or invention in producing a collège 
badge by placing difEerent ehades of color in divided stripes upon a 
guidon fioating from a staff. 

3. Bamb— Badges. 

The Van Eoden design patent. No. 20,748, for a badge, is vold for want 
of novelty and invention. 

This was a suit in equity by James Albert Oaldwell and others, 
doing business as Caldwell & Ce, agàinst Charles S. Powell, for 
alleged infringement of a patent covering a design for a badge. 

Lewin W. Barringer and John P. Oroasdale, for complainants. 
Edwin Gaw Flanigan and Harding & Harding, for défendant. 

DALLAS, Circuit Judge. The bill is demurred to on the ground 
that the letters patent which it sets forth, and upon which its 
prayer for relief is founded, "are, and always hâve been, void for 
want of patentable novelty." My examination of the authorities 
satisfles me that it is compétent for the défendant to raise the 
question thus indicated by the method he has adopted; but, as I 
am also of opinion that no case of this character should be dis- 
posed of upon such a demurrer, unless the iuTalidity of the patent 
be plain, and the common knowledge relied upon to defeat it be of 
matters of which the court may properly take judicial notice, I 
deem it proper to briefly state the grounds upon which my conclu- 
sion in this instance has been reached. 

The patent in suit (No. 20,748) was issued to George C. Van 
Eoden, assignor, etc., upon May 19, 1891, for a design for a badge. 
The drawing répresents the "design" thus: 
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The tenns of the patent are as follows: 

"Be it known tliat I, George 0. Van Eoden, a citizen of the Untted States, 
residing in the city and county of Phlladelphia, state of Pennsylvania, hâve 
Invented and produced a new and original design for a badge, of whlch the 
foUowing is a spécification, référence being had to the accompanying draw- 
ing, forming part thereof. The leading f eature of my design for a badge is 
a guidon having a fleld of différent shades, and a sta££ from whieh the 
guidon apparently floats. In the drawing, A désignâtes a badge conslstlng 
of the guidon, B, and the staflf, C. The fleld of the guidon is of difCerent 
shades, as at D, E, wlth a divisional Une, F, between the same. The badge 
is more particularly designed for students, graduâtes, or others of the Unl- 
versity of Pennsylvania, and the shades of the fleld represent the 'colors' of 
sald Institution. I claim a design for badge, substantially as shown and de- 
scribed." 

A guidon is an old and well-known form of a small flag or stream- 
er, used for a variety of purposes, — amongst others, as "the flag of a 
guild or fraternity." Webst. Dict. "It is broad at the end next 
the stafl, and pointed, rounded, or notched at the other end." Cen- 
tury Dict. Clearly, then, this design, so far as it is composed of a 
guidon form and a staff, was not new, and, indeed, the spécification 
seems to concède this. Neither is there novelty, under the law, in 
making the field of the guidon of différent shades, representing the 
"colors" of the University of Pennsylvania, with a divisional Une. 
"Fields" of varions différent shades, with divisional Unes, were cer- 
tainly not new; and whether the fact that the university colors were 
commonly known should, if material, be judicially noticed, need 
not be decided, for the patent assumes it. Viewed as an entirety, 
the effect produced by the arrangement of form and color adopted 
by the patentée may be said to be a pleasing one; but that, by in- 
dustry or genius, he invented and produced a design which was 
new and original (Eev. St. § 4929) I am wholly unable to perceive. 
I am aware that, by some of the décisions of the courts, design 
patents haye been upheld upon very slight évidence, or appearance 
of originality, invention, or novelty; but I know of none which re- 
quires me, against my own very decided judgment, to hold that 
originality was displayed, invention exercised, and novelty intro- 
duced by placing différent shades of color in divided stripes upon 
an old form of flag. A shield, a parallelogram, or a circle, if 
striped in the same manner, might, quite as reasonably, be each 
covered by a patent; and, if the requirements of the statute are 
not to be absolutely disregarded, and every trifling effort, not of in- 
vention, but of imitation, be given protection, it cannot, in my opin- 
ion, be accorded in such a case as the présent one. The demurrer 
is sustained, and the bill is dismissed. 
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HURON BARCJB CO. v. TURNEY et al. 

(District Court, N. D. Ohio, E. D. February 6, 1896.) 

No. 2.120. 

1. BHippiNO — Paeoii Chakter Pabty— Bill op Ladino. 

A. paroi charter party, actually made and establlshed, will control a biU 
of lading whlch is inconsistent wlth it BurrlU v. Crossman, 65 Fed. 104, 
foUowed. 

3. Samb — Demurragb— Arrivai fob Loading — Excusable Dblat. 

A provision in a charter party that the vessel shall arrive ready for load- 
ing on a glven day is subject to the périls of navigation, and fallure, from 
such périls, to arrive on that day, does not excuse the charterers from per- 
forming their contract. 
8. Same— Lay Days. 

A stipulation for deflnite lay days binds the cbarterer to complète the 
lading vylthin that time, and he is responsible for delay, even when caused 
vsfithout his fault,— as by a flre at the dock, which destroys the machinery 
depended on for loading. Burrill v. Crossman, 16 C. 0. A. 381, 69 Fed. 
750, and Davis v. Wallace, Fed. Cas. No. 3,657, foUowed. 

Hoyt, Dustin & Kelley, for libelant. 
Squire, Sanders & Dempsey, for respondents. 

EICKS, District Judge. This is a libel flled by the Huron Barge 
Company, a corporation uader the laws of the state of Ohio, owner 
of the steamer Pathflnder and schooner Sagamore, and claims 
14,131.12, as demurrage and damages, for failure of the respondents 
to load at the port of Cleveland, Ohio, and unload at the port of 
Mànitowoç, Wis., two cargoes of coàl on the vessels named. The 
libel avers that, on the 14th day of November, 1893, a charter con- 
tract waa ^ made between the libelant and the respondents, by 
which the latter âgreed to carry and deliver at Manitowoc, Wis., 
soft coal on the steamer Pathflnder and barge Sagamore, at the 
rate of 60 cenfs per ton, said vessels to be loaded in tvFO days, at 
two différent berths, from the docks at Cleveland, and to be un- 
loaded in two days at two différent berths, at the port of destina- 
tion, at Manitowoc. The answer admits that a charter was made 
on the day named, but allèges that the terms of said charter were 
that the said steamer Pathflnder and barge Sagamore were "to 
hâve been at the Cleveland, Canton & Southern dock, in Cleveland, 
Ohio, on the morning of Friday, November 17th, to start loading; 
that, in pursuànce of this arrangement, ail the coal destined to be 
shipped to Manitowoc, as aforesaid, was placed on the tracks, and 
both plants at the Connotton dock were ready for loading, and the 
laborers employed for that purpose were waiting for the boats, on 
the morning of November 17th, as aforesaid, and th,at, if they had 
arrived in accordance with the charter, each boat would hâve had 
a clear dock, and would hâve been loaded by the night of Saturday, 
November 18th, without fail; that they could then hâve gone to 
Manitowoc, there discharged their cargoes, and fulfllled their obli- 
gations under the charter aforesaid, in accordance with its terms." 
The answer further claims that, through the bad judgment and 
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management of the libelant, said vessels were not brought to this 
port on the morning of the 17th, as they might hâve been; that 
the boats did arrive at Cleveland on the morning of November 19th, 
but that the barge was not unioaded, although the steamer was, 
and arrangements were straightway made to load the steamer, 
commencing Sunday; but the answers avers that, in winding in one 
of the slips of the Cuyahoga river, the steamer Pathfinder broke 
her wheel, which made it necessary for her to go upon the dry 
dock, and which prevented her from coming to the dock to load, 
according to the terms of the charter. The answer further avers 
that, on the night of the 20th of November, the McMyler hoisting 
machinery on the docks of the Cleveland, Canton & Southern Eail- 
road was destroyed by flre. They further aver that, if it had not 
been for the négligence and carelessness on the part of the libelant 
to fulfill its contract, and hâve its boats at the dock for loading 
on the 17th, thev would hâve been loaded in time, and well on their 
way up the lakes to Manitowoc; that, after this flre, the libelant, 
with full knowledge of ïhe situation, allowed the twb vessels to be 
loaded at the Lindsay hoists, the remaining machinery on said 
docks left for use in loading vessels, and that the loading thereafter 
proceeded without delay. Respondents further deny that the 
charter of the two boats provided that they should be unioaded at 
Manitowoc in two days, and that separate berths should be there 
furnished for such unloading. They deny that there was any 
unnecessary delay at Manitowoc, and claim that the boats wert 
unioaded with due diligence. It is conceded by the proctors for 
both parties that this case turns entirely upon a question of fact, 
to wit, whether the charter made for thèse two vessels on the 14th 
of November, 1893, between Mr. Coulby, acting for and on behalf 
of the libelant, and Mr. McNally, acting for and on behalf of the 
respondents, contained a distinct provision that the vessels should 
be loaded at two berths at the Connotton docks, at the port of 
Cleveland, within two days, and should be unioaded at Manitowoc, 
the port of destination, at two separate berths, and in two days. 
Mr. Coulby, on his part, swears positively that that was the condi- 
tion of the charter. Mr. McNally dénies that the charter contained 
this condition, and daims that the contract was substantially as 
set up in the respondents' answer. 

In this direct and sharp conflict between thèse two witnesses, it 
becomes very important for the court to look to ail the surround- 
ings and détermine which one of them is corroborated by the facts 
and surrounding circumstances. Coulby impressed me as a wit- 
ness, cautions, conservative, feeling the responsibilities of his posi- 
tion, slow to act, and careful in his statement of facts. McNally 
impressed me as a man of ambition, energy, and dash, — one who 
would be more likely to accept chances in making a contract, and 
more inclined to take risks and act hastily, than Coulby. In view 
of thèse respective traits, it becomes important to consider well ail 
the corroborating circumstances. The situation of the parties 
when negotiations began was this: The close of navigation for the 
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year was near at hand. Libelants had Tessels they were anxious 
to load in the shortest possible time, so as to get to the upper lakes 
and nnload in tiae to make one more trip before tbe season ended. 
They were offered bard-coal cargoes, with quick dispatch in load- 
ing, but uncertain dispatch in unloading at the port of destina- 
tion. Short lay days at both ports was what they were seeking. 
Eespondents were advised that this was libelant's désire. They 
had soft-coal cargoes they wanted to send to Manitowoe before the 
season ended. They were anxious to make a charter on satisîac- 
tory terms. The facts as to the probability that respondents 
would insure the quick dispatch, as claimed by the libelant, are as 
follows: It is conceded by the proctor for the respondents that, 
before the flre, when the Oleveland, Canton & Southern Eailroad 
docks had the McMyler hoists and Lindsay machine in full opéra- 
tion, thèse two vessels could easily hâve been loaded in two days. 
This admission is fully sustained by the évidence of Mr. Moore and 
Mr. Keeley. With this knowledge on the part of Mr. McNally of 
the facilities of said dock for loading, he would not hâve consid- 
ered that he was making a strained or hazardous contract in guar- 
antying such quick dispatch. Mr. Murray, who at the time was 
interested in the coal department of Pickands, Mather & Oo., 
testifles that, while his flrm had this charter contract under con- 
sidération, he visited the Oonnotton docks, and talked with Mr. 
Moore as to the facilities of said docks, and was assured that the 
coal would be ready on the cars, and "that they would give the 
boats a good whirl." Mr. Moore says, on this same subject, that 
Murray called upon him, and said they were considering charter- 
ing two boats to Turney & Co., and that they wanted a clear dock, 
and assurances that they could be loaded in two days; and that he 
told Murray that they could do It, Mr. Moore and Mr. Keeley both 
testify as to conversations had with Mr. McNally, on behalf of the 
respondents, about the time the boats were expected, and that they 
were advised that the expectation was that said boats should be 
loaded in two days, and that everything should be in readiness to 
give them such quick dispatch. Mr. Coulby stated in his examina- 
tion that he dictated to a stenographer the facts connected with 
the negotiations, and the terms of the charter party, and on each 
day pending the negotiations concerning the loading of thèse ves- 
sels he dictated the conversations and occurrences; and he had in 
court, from which to refresh his recollection, a complète diary of 
such transactions. We hâve, then, in support of the libelant's con- 
tentions, the direct testimony of Mr. Coulby, with his recollection, 
refreshed as just stated, corroborated by the fact that the Connot- 
ton dock, where it was proposed to load thèse vessels, had facilities 
to easily load them within the two days named. We hâve the évi- 
dence of Mr. Moore that, pending the negotiations, he assured Mr. 
Murray that the boats could be loaded in two days. We hâve the 
further évidence of Mr. Moore and Mr. Keeley that they were ad- 
vised by Mr. McNally that the expectation was that thèse vessels 
should be loaded within two days. Before the vessels were actual- 
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ly loaded, and while efforts were being made to expedite their load- 
ing, a telegram was sent to the respondents by the libelants, in 
which the former were advised: 

"Your représentative hère chartered our steamer Pathfinder aud consort 
Sagamore, on the understanding that they should be loaded In two days, and 
Tinloaded In same time," etc. 

This telegram was brought to tlie attention of Mr. McNally, the 
agent for the respondents, when it was évident to him that a serions 
contention was being made as to the terms of said charter, but 
there is no évidence to show that he repudiated the construction 
put upon the charter by the libelant that the vessels were to be 
loaded and unloaded in two days, or treated it as a new and unex- 
pected daim on their part. ViTiile he confldently assured his prin- 
cipals that the libelant's claim for demurrage could not be suceess- 
fully maintained, he did not in his letters place it upon the basis 
that the claim of definite lay days was false, His failure to em- 
phatically repudiate this important claim is, to my mind, very sig- 
niflcant. In his cross-examination, while he denied that no guar- 
anty was made, as claimed, yet he refused to say that nothing was 
said about lay days, but evaded stating just what was said. He 
says the proctors for respondents advised him that no claim for 
demurrage could be sustaine^, but we do not know what repré- 
sentation he made to them as to the facts. Upon the case as 
stated to them, their opinion was no doubt sound. The answer 
. is some indication as to what his statements were. 

The contention urged by the proctor for the respondents is that 
there was, in fact, no binding contract made between the repré- 
sentatives of those two parties; that their minds did not meet; 
that they did not understand that a contract, was made by which 
the respondents guarantied to the libelants this assurance of such 
quick dispatch; that no such contract was ever before made by 
McNally, as agent for the respondents; that no such guaranty was 
ever before inade by the respondents themselves; that it is not 
probable that their agent would hâve made such a contract, be- 
cause, by so doing, he was undertaking, to guaranty that the Cleve- 
land, Canton & Southern Eailroad Company, which had control of 
the docks, would do their full duty, when he had no authority to 
enforce such performance on their part; that he was likewise un- 
dertaking to guaranty the performance of a duty by the Manitowoc 
Dock Company at the port of destination, when he did not know 
their dock facilities there, and had no control to compel them to 
give the quick dispatch libelants claim; that ail the libelants 
claimed in their Chicago telegram was that there was an "under- 
standing" that the vessels should be loaded in two days, which is 
far from asserting that there was any "guaranty." It is further 
contended that the bill of lading, which was signed, after the boats 
were loaded and had departed from this port, by the libelants, ex- 
presses the contract as the respondents understood it, and that the 
provision in said bill of lading that "the consignor shall not be held 
liable for any delay at the port of destination" was notice to the 
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libelants that the respondents' agent had no authority to guaranty 
the quick dispateh of two days, and that by so doing he would 
overstep his authority. 

As to the respondents' contention that McNally would not prob- 
ably hâve guarantied the quick dispatch of two days at this port, 
it may be said that, as the facilities of the Connotton dock were 
well known to justify such a guaranty, it would not be an improb- 
able or hazardous assurance for McNally to make. It is more im- 
probable that he should hâve made a guaranty of such quick dis- 
patch at the port of destination, where he was ignorant as to the 
facilities or the situation that would likely confront.the vessels on 
their arrivai at that port. I confess the question of fact presented 
is difiQcult to décide. The libelant is required to make ont its con- 
tention by a fair prépondérance of the évidence. By holding the 
respondents to the strict letter of the charter party, as contended 
for by the libelant, ail the risks and chances are thrown upon the 
former. The évidence shows clearly that the failure to load the 
vessels at the port of Cleveland was entirely without the fault of 
the respondents. The unfortunate flre at the Connotton docks 
made it impossible to load the vessels any sooner than was done, 
while it appears very clear that if the vessels had arrived at this 
port when they were expected, on the 17th of November, the re- 
spondents would hâve been able to carry out their contract with- 
out trouble. But, notwithstanding such hardships, the question 
still romains whether, as a matter of fact, the guaranty for lay. 
days was made as the libelants allège. I hâve hereinbefore mar- 
shaled ail the facts and corroborating circumstances which tend 
to support the claim of the libelants, and i* seems to me the fair 
prépondérance of testimony shows that a contract such as libelants 
claim was in fact made by McNally, and that he had authority to 
make it. A strict construction of the pleadings would hold the 
respondents to an admission of such authority; but the évidence, I 
think, fairly establishes the power of McNally to make such a con- 
tract on behalf of his principals. When they were advised by the 
telegram of November 23, 1893, that such a contract was made by 
their agent, they did not repudiate his authority, but seemed to urge 
that every effort should be made to carry out the understanding in 
good faith. 

It is claimed by the proctor for the respondents that the bill of 
lading expresses the contract which was made between the agents 
of the two parties. The bill of lading particularly exempts the con- 
signer from liability for delay at the port of destination. If this 
bill of lading had been signed before the boats were loaded, or be- 
fore they left this port, and after the paroi negotiations had taken 
place, I would be inclined to accept it as expressing the contract 
made betwèeiï the parties. But both tho libel and the answer pro- 
ceed upon the theory that the charter contract was made in paroi; 
andi Whére it is established that such a paroi charter party was 
made, eVen if inconsistent with the bill bf lading, the paroi charter 
will controL Burrill v. Crossman, 65 Fed. 104 I therefore think 
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the bill of lading throws little light upon tlie contract actually 
made. It says notMng with référence to lay days at this port, 
and entirely exempts the consigner from any delay at the port of 
destination. The only éléments of the contract actually made to 
which it refers are the price per ton to be paid, and the tonnage 
transported. It cannot th*»refore be claimed to express the con- 
tract as claimed by either party. I do not nnderstand the proctor 
for the respondents to claim that, because libelant's vessels were 
not in CIcTeland ready to load on the 17th, they are thereby ex- 
cnsed from perf orming the contract, or that the libelant was obliged 
to carry ont said obligation without référence to the périls of navi- 
gation. I understand the rule of law to be well settled that such 
provisions in charters are always subject to the périls of naviga- 
tion. Having found that a contract for deflnite lay days was in 
fact made, the law is very clear. In the case of BurrlU v. Cross- 
man, 16 C. C. A. 381, 69 Fed. 750, the court of appeals of the Sec- 
ond circuit say : 

"When the tlme Is definltely flxed, or is described so as to be calculable 
beforehand, there Is an absolute obligation on the charterer to hâve the work 
completed within the perlod, whatever circumstances occur." 

They further quote approvingly from the case of Davis v, Wal- 
lace, Fed. Cas. No. 3,657, as follows: 

"The settled rule is that, where the contract of affreightment expressly 
stipulâtes that a given number of days shall be allowed for the discharge of 
the cargo, that such a limitation is an express stipulation that the vessel shall 
in no event be detained longer for that purpose, and that, if so detained, it 
shall be consldered as the delay of the freighter, even where it was not oc- 
casioned by his fault, but was inévitable. When the contract is that the ship 
shall be unladen within a certain number of days, it is no défense to an action 
for demurrage that the overdelay was occasioned by the crowded statew the 
docks, or by priva te régulations or govemment restraints. The détention of 
the vessel for such lading or dlscharging longer than the time allowed by the 
contract entitled the owner to the stipulated demurrage, although it was im- 
possible to complète the work within that time, by natural causes." 

Having found as a fact that, under the charter contract, the re- 
spondents were to load and unload the vessels in two days, and 
having found the rule of law as above stated, it follows that the 
libelant is entitled to recover in this case. A decree may be drawn, 
referring the case to H. F. Carleton, as commissioner, to ascertain 
the damages the libelant has suffered by reason of the détention 
set forth in its libel, and he will report his conclusions, and the tes- 
timonv taken, to the court. 
'v.7lF.no.7— 62 
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KOONS et al. v. LA FONCIBEE COMPAGNIE D'ASSURANCES. 
(District Court, N. D. Callfornia. January 10, 1896.} 
, No. n,067. 

1. MA.BINB iNStTBANCB— SalVAGB LOSS. 

An Insurance eompany issued a policy on 500 cases of salmon, shipped 
as part of a gênerai cargo from Portland, Or., to New ïork, the policy 
containing a provision that the merchandise was warranted by the insured 
free from particular average and partial loss, unless occasloned by strand- 
Ing, etc., or other péril insured agalnst, and amounting to 50 per cent or 
more on the sound value of the shipment at the port of delivery, ail such 
loss to be setOed on the principles of salvage loss, vrlth beneât of sal- 
vage to the insurers. The vessel was damaged in a storm, and obligea 
to put into San Francisco, where 392 of the 500 cases of salmon were 
fonnd to be so damaged as to be unflt for transportation to New York, 
and were sold by the master. Treatmg the 392 cases, at the valuation 
per case in the policy, as a total loss, such loss amounted to more than 
50 per cent, of the Sound value of the shipment at New York; but, if 
treated as a partial loss, deductlng from the valuation the net proceeds of 
the sale at San Francisco by the master, the loss was less than 50 per 
cent, of such sound value. Held, that the loss, occasloned by damage to 
the ship and cargo and the conséquent forced sale in San Francisco, was 
a salvage loss. 

2. SaME— CONSTBUOTION DP PoLIOT. 

Held, fui-ther, that It was not intended, by the provision In the policy es- 
cepting losses under 50 per cent., to make a distinction between the prin- 
ciples of ascertainment and of settlement of such losses, but the same 
were to be both ascertained and settled on the principle of salvage loss, 
treatlng the whole value of the goods as the amount of the loss, and al- 
lowing the insurer the beneflt of the salvage or net proceeds, and, accord- 
ingly, that the insurer was llable. 

LiÔel to recover |1,110.80 on a policy of insurance, covering a 
shipment bf 500 cases of salmon on the bark Belle of Oregon on a 
voyage from Portland, Or., to Kew York. Decree for libelants in 
the sum sued for. 

Page & Eells, for libelants. 
Andros & Frank, for respondent. 

MORROW, District Judge. The libel in this case was flled 
against the above-entitled insurance eompany to recover the sum of 
11,110.80, alieged to be a balance due on a policy of insurance 
covering a shipment of 500 cases of salmon. The case was submit- 
ted on an agreed statement of facts, which, omitting a few unimpor- 
tant détails, is as follows: 

"On the 8th day of July, 1892, sald eompany, for a valuable considération, 
Issued and delivered to Messrs. Hapgood & Co., of Portland, Oregon, loss, 
if any, payable to their order, on account of concemed, Its policy of insur- 
ance, whereby it insured three thousand dollars upon flve hundred cases of 
salmon, valued at sald sum, laden or to be laden under deck on board the 
bark Belle of Oregon, lost or not lost, at and from Portland, aforesaid, to 
New York. ♦ • • As part of a gênerai cargo, sald 500 cases were there- 
after laden on board of sald vessel, which In due course, about the 7th day 
of August, 1892, sailed on the sald voyage. The vessel encountered a severe 
storm, which partially dismantled her, and caused a leak, compelling her 
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master to seek the port of San Francisco as a port of dlstress. She arrived 
at San Francisco September 21, 1892. Her cargo was partially discharged, 
and It was found that part of it was badly damaged, and incapable of stand- 
ing transportation to New York. For tbe benefit of ail concerned, it was 
sold by the master at public auctlon. Three hundred and ninety-two cases of 
the salmon insured by the policy hereunto annexed were thus sold. The 
gross proceeds of the sale were $1,415.84, and the net proceeds thereof, after 
deducting the expenses of surveys, cost of sale, and other charges, were 
$1,341.50. The Belle of Oregon was repaired at San Francisco, and resumed 
her voyage, arriving in New ïork about the 18th day.of March, 1893. On 
discharge of her cargo it was found that forty-three cases of the insured 
salmon were damaged by périls insured agalnst to the estent of 35 per cent, 
the remaining sixty-flve cases being delivered In good order. The sound 
market value at New York at that tlme of the insured s%lmon was $6.80 per 
case. The insured value was $6 per case, and the expense of appralsing the 
damage was $10. Upon delivery of the cargo at New York, and ascertaln- 
ment of the damage to the salmon delivered there, the libelants, to whose 
order Hapgood & Go. had made the loss, if any there should be, payable, pre- 
sented to the défendant their demand for $2,452.30, as a loss under said policy 
under the third clause thereof, claiming that the sale of 392 cases at San 
Francisco by the master constituted a loss which, added to the damage sus- 
tained by the cases delivered at New York, made a loss of 50 per cent, or 
more upon the sound market value of the whole shlpment at the port of 
delivery. The respondent refused to entertain said demand, claiming on its 
part that under the provisions of the said clause the libelants were not au- 
thorlzed to add the market value at New York of the cases of salmon sold 
at San Francisco to the damage found In the forty-three cases delivered in 
New York, amountlng to $102.34, for the purpose of maklng a fifty per cent, 
loss; and that. In order to make a claim properly a charge under the policy, 
the loss or damage on the cases delivered at New York, added to the loss 
on the goods sold at San Francisco, such loss to be ascertained wlthout de- 
ducting cost of sale, survey, or other charges from the gross proceeds of 
sale, must be equal to flfty per cent, or more of the sound market value of 
the whole shipment at New York. After maklng thls demand, the libelants 
accepted from the master of the ship the net proceeds of the. sales made at 
San Francisco, amounting to $1,341.50. Such acceptance was made wlth- 
out préjudice to the claim, except to the extent of the said amount, agalnst 
the respondent. The amount now claimed to be due from the respondent, 
after credfting the sum pald by the shlp, Is $1,110.80. • * •" 

The policy in question is made a part of the statement of facts. 
The duration clause of the policy is as foUows: 

"Beginning the adventure upon the sald property or Interest from and Im- 
mediately following the loading thereof on board sald vessel as aforesaid, 
and 80 shall continue and endure until sald property or interest shall be 
safely landed as aforesalfl." 

The risks covered by the policy are described as foUows: 

"Touchlng the adventures and périls whIch this Insurance company is con- 
tented to bear and takes upon itself In this policy, they are of the seas. Ares, 
pirates, assailing thieves, jettlsons, barratry of the master or marlners (un- 
less the Insured be owner or part owner of the vessel), and ail other losses 
and misfortunes that hâve or shall come to the hurt, damag-e, or détriment 
of said property or interest, to whlch insurers are liable by the rules and 
customs of tusurance in San Francisco; embezzlement and illlclt trade ex- 
cepted in ail cases, and also excepting such losses and misfortunes as are 
excluded by this policy." 

With respect to the losses and misfortunes excluded by the policy, 
the third clause contains the following provision: 

"Unless otherwise specifled hereln, ail merchandlse not excepted under the 
following mémorandum clause la hereby warranted by the insured free from 
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particular average and partial loss, unless occasloned by stranding, slnking, 
flre, collision, or otlier extraordlnary péril hereby Insured agalnst, and amount- 
Ing to flfty per cent, or more on the sound value of tbe whole shipment at 
the port of delivery; and ail such loss shall be settled on the principles of 
salvage loss with benefit of salvage to the Insurers." 

The libelants contend that the loss sustained by the forced sale of 
the 392 cases of salmon at San Francisco was what is known in the 
law of marine Insurance as a "salvage loss," and that the clause of 
the policy just quoted contemplâtes that the principles peculiar to 
salyage losses should be followed in determining whether the loss 
sustained amounts to 50 per cent, on the "sound value of the whole 
shipment at the port of delivery." The respondent contends: That 
by the terms of the policy two things are contemplated: First, the 
ascertainment of the loss; and, second, a method of settling the loss 
when ascertained. That, with respect to the ascertainment of the 
loss, the respondent, if liable at ail, must be so under the provisions 
of the policy relating to a particular average loss, for the reason 
that the third clause of the policy provides that ail merchandise not 
included in the mémorandum clause is "warranted by the assured 
free from particular average and partial loss, unless occasioned" by 
périls insured against, "and amounting to flfty per cent, or more on 
the sound value of the whole shipment atthe port of delivery." It is 
claimed by the respondent that this provision, relating to a partial 
loss, necessarily excludes ail considération of a salvage loss, and that 
it is only with respect to the settlement of the loss after it has been 
thus ascertained that the principles of a salvage loss enter into the 
contract under the provision that "ail such loss shall be settled on 
the principle§ of a salvage loss, with benefit of salvage to the insur- 
ers." The respondent further contends that a salvage loss is ex- 
cluded by thé terms of the clause in question, for the reason that the 
partial loss for which the insurer is liable is based upon 50 per cent, 
of the sound value of the whole shipment at the port of delivery, and 
not on the vàluation in the policy, upon which a salvage loss is to be 
ascertained; and that, as thé principal eleruent of a salvage loss is 
excluded, the loss itself is also excluded. 

The question in controversy is, therefore, the détermination of the 
character of the loss sustained by the forced sale of the 392 cases of 
salmon at San Francisco. If it is treated as a salvage loss sustained 
by reason of a péril insured against, and the insurer required to pay 
as for a total loss of the whole of the damaged merchandise sold, 
receiving the proceeds of the sale, and paying the insured the dif- 
férence between the insured value and the net proceeds of the sale, 
adding the damage sustained by the cases delivered at New York, 
this method of adjustment will make a partial loss of more than 50 
per cent, on the sound market value of the whole shipment at the port 
of delivery, and the respondent will be liable on the policy, and the 
libelant entitled to recover in this action. If, on the other hand, 
the loss is treated and settled on the principles of a particular aver- 
age, and the net proceeds of the sale at San Francisco are flrst de- 
ducted from the gross loss sustained, and this remainder added to 
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the damages sustained by the cases delivered at New York, then the 
loss will be less than 50 per cent, on the sound value of the whole 
shipment at the port of delivery, and the respondent will not be liable 
on the policy, and the libelant not entitled to recover. The princi- 
ples involved in the former method of adjustment are peculiar to 
what is known in the law of marine insurance as a salvage loss, 
and are explained by Stevens, in his work on Average, as follows: 

. "A salvage loss (from wliich this mode of adjustment is derlved) Is that 
kind of loss wliich it is presumed would, but for certain services i-endered 
and exertions made, hâve become a total loss. ïhe charges incurred are 
called 'salvage charges'; the property saved is 'the salvage,' and the différ- 
ence between the amount of the salvage (after deducting the charges) and 
the original value of the property is called 'the salvage loss.' In gênerai, a 
salvage loss of goods is when, in conséquence of shlpwreck or the périls of 
the sea, the vessel is prevented from proceeding on her voyage, and the cargo, 
or the part that is saved, Is obliged to be sold at a place short of the port of 
destination. In such cases, thougb the property be not abandoned to the un- 
derwriters, the principle of abandonment is assumed, and is, in fact, acted 
upon. The property saved does not, indeed, actually belong to the insur- 
ers, as vehere a regular abandonment is allowed, but ii is to ail intents and 
purposes treated as if it did, and ail the charges incurred are borne by them. 
The principle acted on is this: The underwriter pays a total loss, and 
takes the proceeds of the goods. Both in the abstract and in practice this 
mode of adjustment appears but ill caleulated to give the merchant his in- 
demnlty in case of partial loss on goods by their being sea-damaged; and, ac- 
eordingly, there is but one case that can justify a claim of this nature be- 
ling caleulated on the basis of a salvage loss. This case is as follows: When 
a ship, on her voyage, puts into an intermediate port in distress, to refit, etc., 
and on unloading the cargo it Is discovered that some of the goods are dam- 
aged, which, to prevent further détérioration, are surveyed and sold on the 
spot. In such a case the claim must be adjusted as a salvage loss, and ail 
the charges must be borne by the insurers, for no particular average claim, 
according to the définition above stated, can be made up when the goods are 
sold at any other place than the port of destination. Hère the damaged 
goods are really (not, as the term is often misapplied) sold on account of the 
underwriter, he paying ail the charges, and even the frelght, and the mer- 
chant is Indemnified as for a total loss; e. g. he reçoives the net proceeds 
from the person who efCects the sale, and the balance from the underwriter." 

As defined in 2 Phil. Mar. Ins. § 1480, it is as follows: 

"Under an adjustment of the loss on damaged goods sold at an interme- 
diate port, being a part only of the goods insured by the policy, the under- 
writers are liable, aS' we hâve seen, for the whole loss, enhanced by freight, 
dutles, wharfage, and storage. This is a salvage loss, so denominated be- 
cause the insurer, as in a total loss, pays for the whole value of the subject, 
and Is entitled to the salvage, or net proceeds of the sale of it, after the dé- 
duction of ail expenses. In a salvage loss there Is no transfer of the salvage 
to the underwriters, as by abandonment in total loss. The salvage belongs 
to the assured, and he crédits the underwriter with the amount of it in the 
adjustment. The underwriter is liable for such an adjustment of a particular 
average only in cases where the sale at an intermediate port is obviously ex- 
pédient, and made. on account of damage by the périls insured against, 
where, if the subject were forwarded to the port of destination, it would be 
greatly diminished in value, or be of no value, on arriving there." 

See, also, MacArthur, Ins. p. 204; 2 Arnould, Mar. Ins. (5th Ed.) 
897. 
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In the présent case the vessel was compelled, by tlie périls of the 
sea, to put into the port of San Francisco for repatrs. Upon un- 
loading the cargo, it was discovered that 392 cases of salmon were 
in sncn a damaged condition, through the le^ing bf the vessel, — a 
péril insnred against, — ^that they were, in the language of the agreed 
statement of facts, "incapable of standing transportation to New 
York." They were, therefore, sold by the master at public auction, 
for the beneflt of ail concerned. The gross proceeds of the sale 
were $1,415.84; the net proceeds were $1,341.50. Treating the loss 
to the assured as total, according to the principles of a salvage loss, 
it would amount, at $6 per case, the insured value, to $2,352. The 
Sound value at New York of 500 cases at $6.80 per case, the agreed 
market valuation, would amount to $3,400, and 50 per cent, thereof 
to 11,700. As $2,352 exceeds $1,700, it is more than 50 per cent, 
of the Sound value of the whole shipment at the port of delivery, 
and under the terms of the policy the assured becomes entitled to 
recover for the loss he has sustained. There can be no doubt that, 
if the rule which obtains in adjusting a loss as a "salvage loss" is 
applied at ail in this case, it leads to the resuit indicated. The loss 
is treated as a total loss. It is calculated upon the theory that it 
is total so far as the assured is concerned; but in the settlement the 
assured is given crédit for the net proceeds of the sale, after déduc- 
tion of ail the expansés of sale. 2 Phil. Mar. Ins. § 1480. The same 
resuit, so' far as the amount to be paid by the insurer is concerned, 
would be attained if he should keep the proceeds of the sale, and 
pay as for a total loss. Whatever additional loss was sustained by 
the 43 cases which arrived in New York damaged to the extent of 
35 per cent, would, clearly, under this rule, only add to the excess 
over 50 per cent. Therefore, so fàr as the facts are concerned, the 
loss to the 392 cases cornes clearly within what is known in the law 
of marine insurance as "salvage loss." Although they were not to- 
tally destroyed, yet they were as eflectually a total loss to the as- 
sured as if they had been thrown overboard, for they never reached 
their port of destination. It was a total loss, to ail intenta and 
purposes, of nearly four-fifths of the whole shipment. The risk 
which the insurer assumed by his policy was for "losses and misfor- 
tunes that hâve or shall come to the hurt, damage, or détriment of 
the said property or interest," etc., and was to endure "until said 
property or interest shall be safely landed at New York." The 392 
cases never reached New York. It is true that they were sold at 
an intermediate port, but they were so sold because they were in- 
capable of standing transportation, and under this state of facts it 
is reasonable to présume that, had they been reshipped, they would 
hâve arrived a total loss. Although, in their damaged condition, 
they netted a sum of money which, however, was less than their in- 
sured value, yet the receipt of a certain sum of money derived from 
the forced sale of damaged goods at an intermediate port is not 
équivalent to the arrivai of the goods, nor does it indemnify the as- 
sured for his loss. Moses v. Insurance Co., 6 Johns. 219, 224. But, 
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whatever might be the conclusion wMch the court would reach if 
the gênerai principles of marine insurance law were applied to 
the facts of this case, the rights of the parties grow ont of, prima- 
rily, and must dépend upon, the contract of insurance which was 
entered into between them. We will therefore now direct our at- 
tention to the terms of the policy. 

Counsel for respondent contends that clause 3 of the policy ex- 
cludes a "salvage loss." That part of the clause which provides a 
method or the principles to be employed in settling a particular aver- 
age or partial loss reads: "And ail such loss shall be settled on the 
principles of salvage loss, with beneflt of salvage to the insurers." 
But it is to be observed that, with certain exceptions, including a 
partial loss less than 50 per cent, on the sound value of the whole 
shipment at the port of delivery, as provided in this clause, the pol- 
icy covers ail loss sustained by périls insured against, whether the 
damaged goods reached their port of destination, or, as in the case 
at bar, they be sold^of necessity at some intennediate port. In in- 
terpreting a contract of insurance, two cardinal canons of interpré- 
tation are to be constantly kept in mind. The first is that the pro- 
fessed object of insurance is to indemnify the assured in case of loss. 
Generally speaking, this is accomplished by "putting the merchant 
in the same condition which he would hâve been in if the goods had 
arrived free from damage." Stev. Av. p. 295. The second is that 
any ambiguity in the contract of insurance is to be construed most 
strongly against the insurer and in favor of the assured. 1 Ar- 
nould, Mar. Ins. (6th Ed.) 295. In Yeaton v. Fry, 5 Cranch, 335, 
Chief Justice Marshall thus expressed the principle underlying this 
rule of interprétation: "The words are the words of the insurer, 
not of the insured; and they take a particular risk ont of the policy, 
which, but for the exception, would be comprehended in the con- 
tract." In National Bank v. Insurance Co., 95 U, S. 673, 679, Mr. 
Justice Harlan said : "It is its [the company's] language which the 
court is invited to interpret, and it is both reasonable and just that 
its own words should be construed most strongly against itself." 
See, also, Steel v. Insurance Co., 2 C. G. A. 463, 51 Fed. 715, 723, 
and cases there cited. The distinction sought to be made by coun- 
sel for respondent between the ascertainment of the loss and the set- 
tlement of the loss, claiming that it is only after the loss is ascer- 
tained that it is to be settled according to the "principles of a salvage 
loss," I do not think sound or tenable. He admits that the loss, 
when once ascertained, is to be settled on the principles of a salvage 
loss. This admission, it seems to me, concèdes the very proposi- 
tion contended for by counsel for libelants. Nothing is said in 
clause 3 about first ascertaining the loss according to the princi- 
ples which obtain in adjusting a particular average, and then set- 
tling such loss so ascertained according to the principles of a sal- 
vage loss. To hold that such was the intention of the parties would, 
in my opinion, be giving a strained and unreasonable meaning to 
this clause. It is but reasonable to présume that, if the parties 
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had intended to pursue such a course, that intention wonld hâve 
been expressed and referred to in some intelligible and positive way, 
That such a course was not contemplated by either side at the time 
the contract of insurance was entered into is, I think, not open to 
serious question. I take it that the provision hère involved means 
exactly what it says, viz. that ail such loss (meaning a loss insured 
against) "shall be settled on the principles of salvage loss, with 
beneflt of salvage to the insurers." The expression "shall be set- 
tled" vras undoubtedly intended to comprehend the whole process 
of ascertaining and adjusting the extent of the loss. The only 
qualification upon a recovery is that the particular average and par- 
tial loss must amount to 50 par cent, on the sound value of the 
whole shipment at the port of delivery. Even if there were a doubt 
as to what was the real meaning of the verbiage employed, assum- 
ing it to be ambiguous, I should, guided by the rule of interpi'eta- 
tion announced above, be compelled to adopt that construction most 
favorable to the assured; that is, to treat the Içss as a salvage loss, 
ascertaining the 50 per cent, as if it were for a total loss of the 392 
cases sold at San Francisco, and whatever salvage there might be 
inuring to the beneflt of the insurer, as is expressly provided by 
the clause in question. In this way the assured is indemnifled for 
whatever loss he actually sustained. The insurer, on the other 
hand, is in no wise prejudiced in any right he had under the policy 
by this method of settlement. He gets the full beneflt of the sal- 
vage, and thus compile» with the requirements of his contract, for 
which he has received his premium. He agreed to pay the assured 
for any particular average and partial loss sustained by a péril in- 
sured against, should such loss amount to 50 per cent, or more on 
the Sound value of the whole shipment at the port of delivery. If 
the loss is treated as a salvage loss, it does amount to more than 50 
per cent. On the other hand, if it should be held that the insured 
is not entitled to recover, adopting the contention of counsel for re- 
spondent, he would only get the net proceeds of the forced sale of 
the 392 cases, amounting to |1,341.50, and would hâve to stand the 
remainder of the loss. Such a method of adjustment would be 
grossly inéquitable to the assured, and would be in utter disregard 
of the principles of the salvage loss. 

There is another reason, which indicates conclusively to my mind 
that the 50 per cent, adjustment was to be made on the whole or 
gross loss, as in a salvage loss, and not on the net loss, and that is the 
distinct provision that the beneflt of salvage should inure to the in- 
surers. How, then, can it be claimed that the net proceeds of the 
sale of thé 392 cases at San Francisco should flrst be deducted from 
the gross loss there sustained, if the insurers are to get the beneflt of 
thèse proceeds? The manner in which he gets this beneflt is imma- 
terial. Whçther he keeps the proceeds, and pays as for a total loss, 
or whether he allôws the assured to take the proceeds, and crédits him 
with the sum in paying as for a total loss, is manifestly unimportant, 
80 far as the resuit is concerned^ Whichever method be resorted to, 
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the insurer gets the full beneflt of the salvage. If tliis be the correct 
method of gettling the loss suffered by the assured, of which I hâve 
no doubt, the settlement, rednced to figures, would read as foUows: 

Loss, 392 cases, sold of necesslty at San Francisco, valuation in the 
policy (as set eut in the agreed statement of facts) $6 per case. . . $2,352 00 

IjOss, 35 per cent, on 43 cases at $6, which arrived In a damaged 
condition at New Xork 90 30 

Bntire loss 1^,442 30 

— which sum exceeds 50 per cent, of the sound value of 500 cases at 

New York at $6.80 per case, viz. $3,400, or one-half, $1,700. 
The loss being ascertained to be a 50 per cent, loss, then, under 
clause 8, cost of appraisement is borne by the company. ïhis cost 
<per the agreed statement of facts) is 10 00 

Total ?2,452 30 

Orediting the company with the net proceeds of the sale at San 
Francisco (wlthout préjudice to the balance of its claim, as per 
agreement) 1,341 50 

Balance due assured $1,110 80 

—which la the amount sued for. 

The case of Moses v. Insurance Co., 6 Johns. 219, seems to be di- 
rectly in point. That was an action on an open policy of insurance 
on 300 barrels of flour, laden on board of the ship Herkimer, for a 
voyage from New York to London. While on the voyage tempestu- 
ous weather was encountered, and, having sprung a leak, which in- 
creased se as to render it necessary to seek the nearest port, the ves- 
sel put into Norfolk. Before she could reach that port, she was 
obliged to throw over a part of her cargo, among which were 123 
barrels of the flour covered by the policy. A part of the cargo which 
had been damaged was sold at Norfolk, among which were 30 addi- 
tional barrels of the flour covered by the same policy. Having been 
repaired, the vessel left Norfolk, and eventually arrived at London. 
Of the 300 barrels shipped, 147 arrived at the port of delivery. Thèse, 
the plainttffi, the assured, abandoned to the insurer, and claimed 
payment for a total loss. A verdict was found for the assured, sub- 
ject, however, to the opinion of the court whether the assured were 
entitled to recover for a total or a partial loss. Van Ness, J., de- 
livered the opinion. He said: 

"The question hère is, not whether the moiety of the whole cargo on board 
the ship was lost. but whether there has been a loss of a moiety of the prop- 
erty speeiflcally Insured by the plaintiff at any period of the voyage. « • * 
The contract between the parties is that the whole of the article insured shall 
be delivered at the port of destination; and il a moiety should be lost in the 
transportation, by a péril wlthln the policy, the insurer is liable for a total 
loss. * * * Of the 300 barrels of flour Insured, 123 were thrown overboard, 
and 30 barrels were so much damaged as to render a sale o£ them proper 
and necessary on the arrivai of the ship at Norfolk. Not more than 147 bar- 
rels, therefore, arrived at the port of delivery. The 30 barrels sold at Nor- 
folk were as much lost to the plaindtts, within the meaning and spirit of 
the contract, as though they had been cast into the sea. They were lost to 
them, for ail useful and Intended ob.ieets of the shipment, inasmuch as they 
were not in a state fit to be carried to the market to which they were in- 
tended to be sent. ïhe argument on the part of the défendants is that the 
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loss arlslEg trom the jettlson, and the damaged flour sold at Norfolk, esti- 
matlng the flour at prime eost, and credltlng the money arlslng from the sale 
of the 30 bàrréis of damaged flour, amounted to less than a moiety of the 
prime eost of the whole ao barrels; and that, therefore, there was not such 
a loss as to authorize an abandonment. This argument, at flrst view, appears 
plausible, but Its fallacy is easily detected. The contract Is not that there 
shall be a dellvery at London of a part of the property iiiâuted, and so much 
money as wiU be equal to the moiety of the value of thé 300 barrels. The 
insurer undeirtook that the whole of the article Ihsured should arrive at the 
port of destination, and the Insured hâve nothlng to do with the money for 
whlch the damaged goods were sold. The sale became neeessary by reason 
of an Injury to the flour, for whlch the insurers are liable; and the proceeds 
of the sale passed, by the abandonment, to the Insurers." 

It is claimed by counsel for respondent that there was no abandon- 
ment in this case. While it may be true that there was no abandon- 
ment by the insured in the strict sensé of that term, yet the substi- 
tute adopted by the parties, tiz. to settle ail loss on the principles of 
salyage loss, with beneflt of salvage to the insurers, did away, ex vi 
termini, with the necessity of ah abandonment. As is said by Stev- 
ens, speaking of a salvage loss, supra: 

"The principle of abandonment Is assumed, and is in fact acted upon. 
The property saved does not, indeed, actually belong to the Insurers, as 
where a regular abandonment is allowed, but it is to ail intenta and purposes 
treated as If It dld, and ail the charges Incurred are borne by them. The 
principle acted on Is this: The underwrlter pays a total loss, and takes the 
proceeds of the goods." 

This would seem to be exactly the method of adjustment and set- 
tlement which the insurer had in mind when he framed clause 3. 

In the case of Forbes v. Insurance Co., 1 Gray, 371, the question 
arose, whether the owner of goods coTered by a policy of Insurance, 
and which had been jettisoned for the common beneflt, could recover 
of the underwriters, without flrst seeking contribution from the 
other interests beneflted by the jettison. It was claimed by the 
underwriters that the daim should be flrst satisfled from such con- 
tributors, thus leaving a balance chargeable to the insurer, and that 
the latter sum should be computed as the loss, and, if that method of 
calculation were pursued, a loss would be shown of less than 50 per 
cent., although the f acts showed a gross loss of more than 50 per cent. 
Judge Dewey answered this contention by saying: 

"We do not, however, adopt this view, and, in the opinion of the court, the 
assured may at once recur to the Insurer for the loss of goods by jettison, 
and he is not bound first to recur to the other owners for contribution to the 
loss suftered for the common beneflt. Goods lost by jettison may therefore 
properly be taken Into the estimate In maklng up the amount of more than 
flfty per cent., neeessary to authorize an abandonment." 

The objection of respondent to the adjustment and settlement 
of the loss on the principles of a salvage loss, on the ground that the 
partial loss for which the insurer may become liable is based upon 
50 per cent of the sound value of the whole shipment at the port of 
delivery, and not on the valuation in the policy, upon which a salvage 
loss is to be ascertained, is not tenable if the view.I take of the terms 
of the contract be correct. Clearly, the insurer may make any agree- 
ment he pleases as to the terms of bis liability, and fix a uniform 
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rule of valuation tliat will apply to ail losses; and, it seems to me, 
that such. has been the agreement in this policy. 

The doctrine indicated as being applicable to tbis case appears to 
be in confonnity with good reason and with the intention of the 
parties to the contract in the case undo" considération. What did 
they intend?- Did they meàn to settle such partial loss as might 
occur upon the principles of a salvage loss, the right of recovery 
being limited to where the loss amounts to 50 per cent, on the sound 
Talue of the whole shipment at the port of delirery? Or did they 
intend that the 50 "pev cent, shonld be computed only on the net loss? 
For the reasons stated, I can but conclude that the lEormer is the true 
construction of clause 3 of the policy, and one which, for reasons of 
justice and equity, should obtain in the présent suit. A judgment 
will therefore be entered in favor of libelants for the stipulated sum 
of $1,110.80 and costs. 
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BMPIRB WAREHOUSB CO., Limited, V. THE ADVANCE. SAMB T, THE 

ALLIANCA. SAME v. THE SEGURANCA. SAME v. 

THE VIGILANCIA. 

(Circuit Court of Appeals, Second Circuit. January 16, 1896.1 

Maritime Liens— Whabpage — Contbact with Ownebs of Dombstic Vbssei» 
Where wharfage, together with the use of warehouses and plers for 
recelving and storlng frelght, were furnlshed to several vessels belong- 
Ing to a domestlc corporation for a single prlce per day, under a con- 
tract with it, held, that no lien arose— First, because the contract em- 
braced other valuable considérations the supply of whlch would glve no 
lien agalnst the shlp, and whlch could not be separated from the wharf- 
age proper; and, second, because the contract did not look to the crédit 
of the shlp, but only to the Personal responsiblllty of the owner. 60 Fed. 
766, afflrmed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

Thèse were four libels âled by the Empire Warehouse Company, 
Limited, against the steamships Advance, AUianca, Seguranca, and 
Vigilanda, respectively (the United States & Brazil Mail Steamship 
Company, claimant), to enforce an alleged lien for wharfage. The 
district court dismissed the libels on the ground that the libelant 
had no lien. 60 Fed. 766. The libelant has appealed from that de- 
cree. 

Ulls, Ruebsamen & Cochran, for appellant. 
Carter & Ledyard (Chas. D. Wetmore and Edmund L. Baylies, 
advocates), for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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WALLACE, Circuit Judge. We are not called upon in thèse 
causes to décide the question whether a maritime lien arises for 
wharfage furnisbed to a vessel at lier home port. The lien certainly 
does not arise when the circumstances of the transaction are incon- 
sistent with the contemplation of an hypothecation of the vessel. 
In The J. M. Welsh, 8 Ben. 211, Fed. Cas. No. 7,327, the lien was 
claimed for towage. It appeared that the towage was rendered 
under an agreement between the libelant and the vessel owner to 
tow ail the boats of the latter between Troy and New York during 
the season of navigation in a certain year for a flxed sum per trip. 
Benedict, J., said: 

"The contract is inconsistent with the Idea of a lien, and shows that a lien 
upon the boats was not within the contemplation of the parties. For services 
rendered under such a contract, and upon an exclusively personal crédit, no 
lien exists." 

In The Stroma, 11 U. S. App. 673, 680, 3 C. C. A. 530, 53 Fed. 281, 
this court used this language: 

"It is perhaps unnecessary to say that the same prima, facie presumption, 
by virtue of which a lien is placed upon a vessel for the payment for nec- 
essary supplies furnlshed to her in a foreign port upon the sole order of 
the master, is not applicable in the case of supplies furnlshed in a foreign 
port to a vessel upon the express direction of the known gênerai owner. 
In the latter case there is not, prima facie, a presumption that there was a 
necessity for the crédit of the ship." 

A lien for wharfage stands on no better ground than one for 
towage, or for supplies furnlshed to a vessel in a foreign port. 

In the présent cases the wharfage accrued during the later months 
of 1892 and the early months of 1893 for accommodations furnished 
to several vessels belonging to the appellee, under the following 
circumstances : In June, 1891, or shortly thereafter, a contract was 
made between the libelant and the vessel owner, a New York cor- 
poration having its domicile at New York City, and running a line 
of steamers between that port and Brazil, by which the former, in 
considération of a per diem compensation to be paid by the latter, 
agreed to allow the latter the entire use of one of its piers for 
loading and discharging outward and inward cargoes, for receiv- 
ing and storing freight pending the arrivai of any of the company's 
steamers, and while any of them might be in berths for inward or 
outward cargo, and also the right to use the pier for any and ail 
purposes for the interests of the company, and to use one of the 
libelant's warehouses for outward freight. The contract rate of 
compensation was considerably in excess of statutory rates for 
wharfage, and the per diem was payable whenever there was an 
inward or outward cargo on the wharf, and lintil notice, whether 
any steamer was présent or not. The steamship company used the 
premises under this contract during 1891, 1892, and 1893, until it 
became insolvent, a receiver of its property having been appointed 
in February, 1893. Bills for the per diem compensation were pre- 
sented to and paid by the steamship company from time to time, 
and were allowed to run for a considérable period. No speciflca- 
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tions of lien were ever flled against the vessels pnrsuant to the pro- 
visions of the state law; and no claim was ever made against the 
vessels by the libelant until after the failure of the steamship 
Company. At that time the steamship company was indebted for 
the use of the premises for 148 days, amounting to |4,440. Prom 
the course of business between the parties it is entirely plain that 
the libelant relied upon the personal crédit of the steamship com- 
pany. 

The learned district judge who decided the cause in the court be- 
low made the following observations in his opinion : 

"I am constralned to find that there is no maritime lien in this case. (1) 
because whatever wharfage privilèges were furnished, were fumished un- 
der a contract whieh, for a single prlce per day, embraced other valuable 
considérations, the supply of whlcb would give no lien upon the ship, and 
it is impossible to divide the priée per day into difCerent parts; (2) because 
the évidence indicates, beyond doubt, as it seems to me, that the deallngs 
were upon a personal contract between the two companies, which did not 
look to any crédit of the ship, but only to the personal responsibility of the 
steamship company." 

In thèse observations we fully concur. 

So far as the libelant's claim rests upon the items for supplies, 
the use of the stationary engine on the wharf, and the services of 
the engineer in running it, it stands on no better footing than the 
claim for wharfage. 

The decree of the district court dismissing the libel is afllrmed, 
with costs. 
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CHISHOLM et al. v. ABBOÏÏ et al. 

(CSrcult Court of Appeals, First Circuit January 9, 1896.) 

No. 140. 

1. C0LI.1S10N—L16HTS— Evidence— Phbsumptions. 

In this case one vessel was not held in fault, as against the direct and 
well-sustained testimony of her two lookouts that no light was bumlng on 
the vessel with which she collided, merely upon the Inference that a llght 
which was buming in a strong wlnd at midnight was also bumlng four 
hours later. 

a Same — Admissions in Plbadings. 

Where the answer alleged "that there was a heavy vapor or mlst at 
the time, and the night was very thick," and that the other vessel did 
not Sound a fog horn, or use any other signal required by law imder the 
circumstances, this coustitutes a conclusive admission that claimant's 
vessel was bound to sound a fog horn. 

• Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

This was a libel in rem by William V. Abbott and others, owners 
of the schooner pilot boat D. J. Lawlor, against the fishing schooner 
Horace B. Parker, to recover damages for a collision whereby the 
Lawlor was sunk and lost. The district court rendered a décision 
holding the Parker solely in fault, and the claimants appeal. 
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Edward S. Doge and John J. Flaherty, for appellants. 

Eugène P. CJarver (Edward E. Blodgett, on the brief), for appelleea. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This case tnvolves only questions ot 
fact. It grows ont of a collision wMch occurred between the flsh- 
ing Tessel Horace B. Parker and the pilot-boat D. J. Lawlor about 20 
minutes before 4 o'clock on a very cold moming in January. Each 
vessel was schooner rigged. The Parker was about 90 f eet long, and 
the Lawlor about 73. The wind was from the northwest, and so 
etrong that each vessel was under reefed sails. The night was clear 
overhead, but there is a dispute whether there was not a thick mist 
on the water. Each vessel was closehauled, with the Lawlor on the 
starboard tack, and so to the leeward and starboard of the Parker 
until the moment of the collision. The Lawlort story is that she 
had left ail her pilots, and was retuming to port with a crew of four 
boat keepers and a steward; that two mea were on deck, having been 
on watch nearly four hours; that, seeing the Parker approaching, 
one of the men on watch went below, got a blue light, and fiashed 
it; that she was struck by the Parker on the port quarter, aft the 
main rigging; and that she immediately sunk with ail on board, 
except the steward, who saved himself by climbing aboard the other 
vessel. The steward has testifled fuUy. The Parkœ says that, on 
account of the severity of the night, she had three men on deck, 
two of them on the lookout, and that she changed her watch every 
two hours. One lookout was just forward of the foremast, and thé 
other amidships, each walking from port to starboard and back. 
They were in position to hâve seen the Lawlor as she came up under 
their lee. Thèse three men shifted their duties every 40 minutes, so 
the forward lookout had been at his post only 20 minutes when the 
collision occurred. Both testify that they saw no light until the 
blue light flashed under their bow, too late to avoid a collision. 

It thus appears that the ûrst question is the condition of the Law- 
lor's red light The only évidence from the Lawlor about it is that of 
the stewajd, who says he saw it trimmed, and also saw it burning 
brightly at 8 o'clock and at 12. Two witnesses swear that, just 
after the collision, he said he last saw it at 8. On the othec hand, 
there is the direct testimony of the two lookouts that the Lawlor's 
red light was not visible. The opinion of the learned judge who 
tried tiie cause in the district court indicates that the steward made a 
more favorable impression as a witness than the lookouts. If this 
were a case of direct testimony on each side, this would necessarily 
hâve great weight with us. But the évidence of the lookouts ap- 
pears fair in the record, and has not been attacked tn any speciâo 
particular, except by some suggestions which find no support in the 
proofs; and, even if there was no mist, we do not think the rules of 
law permit us to flnd a vessel in fault, against direct proof of 
this character, merely on the inference that a light burning in a 
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strong wînd at midnight was also burning four hours later. The 
inddait of the blue light strengthens the theory of the Parker. It 
is difflcult to understand why the watch should hâve gone below for 
it, unless he had unexpectedly found that his port light had failed. 

But there is one further difficulty. The answer of the Parker 
allèges "that there was a heavy vapor or mist at the tlme, and the 
night was very thick," and it charges as follows: 

"And, further answering, claimants say tbat the sald collision was caosed 
entirely by the improper conduct and the négligence and want o£ care of 
those on boardf the sald pilot-boat, D. J. Lawlor, ia that they had no lookout 
forward; had no lights set and burning as required by law; did not sound 
a fog hom, or use any otber signal required by lawunder the circumstances; 
had only one man, iî any, on deck at the time of said collision; and did not 
use proper means and précautions to avoid said collision." 

Thns, the Parker puts herself in fault by lier admission of record, 
because, if there was such a mist as required the Lawlor to sound her 
hom, it equally required the Parker to do the same. Is it clear that 
her f allure to do so did not contribute to the collision? We think 
it is not. If she had sounded a mechanical fog hom, the Lawlor, 
being to the leeward, might, and probably would, hare heard it at a 
considérable distance, and replied with her horn, or shown a flash 
light or toreh sooner, even. though she kept her course. The vessels 
were so short that even two or three seconds saved in this way would 
hâve passed the Parker under the stem of the Lawlor. In dealing 
with this proposition, we do not find it necessary to weigh the proofs 
on the question whether there was a mist which rose high enongh to 
obscure the lights of thèse vessels, because the Parker, of her own 
motion, has so stated the matter on record as to be conclusive against 
her. The decree of the district court is reversed, and the case is 
remanded to that court, with directions to enter a decree dividing 
equally the damages and the costs in each court 
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